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[SUPREME COURT]. 


CIVIL PROCEDURE (V OF 1908), S. 100— 
Grant of Special Leave where no leave to appeal 
under Letters Patent had had been applied for 
—lLeave when can be revoked 10 


CONSTITUTION OF INDIA (1950), Art. 17 
—* Law ”—If includes Act amending Constitu’ 
tion A 





Arts. 19 (1) Q) and 31 if infringed by 
S. 9 of Madras City Tentants Protection oe 
e ee 


Art. 136—Special Leave granted— 
Objection by respondent that it should not have 
been granted—-When open and sustainable— 
Civil P.C. (V of 1908), S. 10—Second Appeal 
—Judgment of single Judge—Grant of Special 
Leave to appeal against where no leave to 
appeal under Letters Patent had been applied 
for—When can be revoked—Judgment in 
Second Appeals—Essentials of—Judgment not 
giving reasons for conclusion—Infirmity. 10 


Art. 226—Scope—Writ of certiorari— 
Jurisdiction of the High Court—Not appellate 
—Questions of fact—Within the jurisdiction of 
quasi-judicial authorities—Scope of Interference, 
- limited—Order of the Tribunal not setting 
out all the reasons for the conclusion—Not A 


Art. 368—Construction and scope— 
Constitution (17th Amendment) Act, 1964— 
Validity—Amendment of provisions in Part III 
—Praviso to the Article if attracted—Effect 
on Art. 226, if attracts the Proviso—‘ Law’ 
in Art. 13, if includes Act amending Consti- 
tution eg 57 


HINDU LAW—Joint family—Acquisition of 
property in name of coparceners—When treated 
as joint family property—Karta—When lable 
to account for, his past dealings and ipcome 

of the joint family properties a 7g 








ground for issue of writ of certiorari 








Joint family—Alienation of coparcenary 
property—Manager—Powers of—Benefit to 
famitly—Text—Adult members—Right to be 
consulted j ma 6 


HYDERABAD GENERAL SALES TAX ACT 
(XIV OF 1960), S. 2 (© and (m)—Dealer 
—Turnover—Rules under—R. 5 (2) (c}— 
Tanning barks purchased and used by dealer 
for tanning and not for resale—If exempt Tom 
tax e $a 


INAM—Constitution—Grant if comprises 
both melvaram and kudivaram—Recitals in 
Inam Register and Inam Statement—Eviden- 
tiary value of—Doctrine of lost grant—When 
can be invoked a. 119 


INCOME*TAX—Income—Loss—Debtor and 
Creditor (Occupation Period) Ordinance (XLII 
of 1948) of Malaya—Debts paid in depreciating 
Japanese currency—Revival of debts to the 
extent provided by Ordinance—Amounts 
received and amounts paid by assessee— 
Taxability and deductibilitys-Extent of—Allo- 
cation between principal and interest—No 
estoppel against statute -. 149 
INCOME-TAX ACT (XI OF 1922), S. 4 (3) @ 
—Charitable purposes—Chamber of Com- 
merce—Memorandum of association—Primary 
objects to promote and protect trade, commerce 
and industries—Income from property to be 
utilised solely for the said objects—Whether held 
under legal obligation wholly for charitable 
purposes—Whether exempt ~s 133 
INTERPRETATION OF STATUTES—State 
Government when bound or can take advantage 
of statute passed by State Legislature .. 31 
MADRAS AGRICULTURISTS RELIEF ACT 
(QV OF 1938), Ss. 7,89 and 13—Scope and 
applicability of S. 9 (1)—Agriculturist executing 
promissory note after coming into force of the 
Act in renewal of a debt incurred after 1st 
October, 1932, but before the commencement 
of the Act—Scaling down of debt evidenced by 
promissory note—S. 9 and not section 13 that 
will apply ass 86 
— AS AMENDED BY MADRAS ACT 
(XXII OF 1948), Ss. 13 and 19 Scope and 
applicability—Decree in respect of a debt in- 


‘curred after coming into force of Madras Act 


IV of 1938)—If can be reopened and scaled 
down under S. 13 or 19 -. 143 
MADRAS CITY TENANTS PROTECTION 
ACT (MM OF 1922), as amended by Act (XIX 
of 1955), S. 12, Proviso—Construction— 


Covenant to “ demolish and remove building’” : 


after the expiry of the term of lease—If relates 
to “erection of building” and saved—S. 9 
of the Act—If infringes Articles 19 (1) (f) and 
31 of the Constitution of India (1950)... AT 
MADRAS CULTIVATING TENANTS (PAY- 
MENT OF FAIR RENT) ACT (XXIV OF 
1956), S. 7 and Madras Cultivating Tenants 
Protection Act (XXV of 1955), S 3 (3)—Trans- 
gression of S. 7 of the Fair Rent Act—What 
amounts to an d when entails liability to eviction 
—S 6B of Protection Act—Interference by 
High Court with order of R.D.O. ate 18 


MADRAS ESSENTIAL ARTICLES CON- 
TROL AND REQUISITIONING (@EMPO- 
RARY POWERS) ACT (XXTX OF 1949), 
S. 3—Construction—Orders under issued by 
State of Andhra Pradesh on 28th January, 1955 
and 30th January, 1955; enhancing rates for 
era energy supplied to Pee ere 
ity yt oe 


e 
- e 


© 


2 ' 
. 0. 
MADRAS GENERAL SALES TAX ACT 
(IX OF 1939), S. 2 (A), Exptanation I and S. 3, 
Æxpalnation I to section 2 (h) is beyond the 
powers of State Legislature” conferred under 
Entry 48 of -List If of Seventh Schedule to the 
Government of India Act, 1935—Hire-Purchase 
_ transactions—When can sales tax be levied— 
Quantum of taxable sale price—What 1s and 
how determined 95 


MADRAS GENERAL SALES TAX 
{SPECIAL To ACT QI OF 1963), 
an 
void i PES 39 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XIX 
OF 1951), S. 103 (d}—Scope—Scheme under 
S. 63 of 1927 Act for -mutt framed by Endo- 
ments Board on 6th September, 1939—Non- 
implemention of the scheme due to pendency 





of unsuccessful litigation to set aside the scheme f 


—Steps takenin April 1952 by Executive Officer 
to take over possession—Challenge that pro- 
visions of scheme contravened Art. 19 Gi) (f) 
of the Constitution—Sustainability ee AO 


MADRAS LAND REFORMS (FIXATION 
OF CEILINGS ON LAND) ACT (LVII OF 
1961), Chapter II, S. 5 (1)——Discriminatory and 
void—S. 50° read with Scheduie II— Discri- 
minatory and violates Art. 14 of the Consti- 
tution of India (1950) . pE 14 


MOTOR VEHICLES ACT QV OF 1939), 
S. 47 (1) (a}—Granting of stage carriage permit 
—Question of monopoly—Relevant considera- 
tion under the Act—Principles ae 1 


- È 
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MYSORE TOWN MUNICIPALITIES ACT 
(XXI OF 1951), S. 27 (3)—Requirement of three 
clear days’ notice for holding special general 
meeting—If mandatory of directory—Sending 
notice—If “ giving ” notice—S. 23 (9), Proviso 
—Fifteen days’ notice of no-confidence motion 
—If to be given to Councillors also—Notice 
to President—Sufficiency .. 105 


PENAL CODE (XLV OF 1860), S. 415—Gist 


-of offence under—Application to Service 


Commission falsely mentioning qualifications 
which he did not ea ae 
appointment—If cheated 23 


RELIGIOUS ENDOWMENT—Suit for 
ejectment of archakas—Part of inam properties 
granted to temple if can be allocated to archakas 
towards their remuneration .. 119 


PRESENTATION OF THE PEOPLE ACT 
(XLII OF 1951), S. 7 (d)—Disqualification 
under—Test—‘Contract subsists’’—Interpreta- 
tion—Person having a mining lease f rom State 
Government with a clause reserving a right in 
Government to pre-empt in respect of minerals 
Sones lessee disqualified to stand as ae 

te 


TRUSTS ACT (H OF 1882), S. 90—Mortgage 
transaction—Mortgagee gaining an advantage 
due to default of both OT EREDE and TONERS 
—Applicability of S. 90 109 


WORDS, AND PHRASES—“ Charitable pur- 
pose ”—“ Object of general public utility. Į 133 





© « 





- [HIGH COURT). 


. ADVOCATES ACT (XXV OF 1961), S. 50 
—Repeal of Bar Councils Act (1926)—Effect 
—Order striking off Advocate from rolls— 
z can be reviewed by High Court after pe 

ct 77 


BANKING COMPANIES ACT (X OF 1949), 
S. 45-D (2), Proviso (4) and (10) (@)—Cons- 
truction and scope—Proceedings under—Dis- 
cretion and powers of Pong: Chacon by 
. liquidatorg for settlement of lists of debtors or 
amendment of list settled several years ago— 
Absence of reasons for delay—Discretion of 
High Court to condone delay—Second or subse- 
quent incumbrancer—If covered by S. 45-D (10) 
—O, 2, R. 2 and O. 34, R. 14, Civil Procedure 
Code—Applicability to proceedings under 
S.45-D, Banking Companies Act sa o agi 
BAR COUNCILS ACT (XXXVII OF 1926), 
S. 12 (6)—Power of High Court to review on 
earlier order striking an Advocate off the rolls— 
Power—If could be exercised after the coming 
into force of the Advocates Act (XXV of 1961) 
and repeal of the earlier Act by S. 50 177 


CENTRAL SALES TAX ACT (LXXIV OF 
1956), S. 5—“ Customs frontiers ”— Meaning 
of ' ~» 424 
CHILD MARRIAGE RESTRAINT ACT 
(XIX OF 1929), S. 5— Performs, conducts or 
directs any child marriage’—-What ae 
to 12 


CIVIL PROCEDURE CODE (V OF 1908); 
S. 16 (¢) and Psoviso—Scope—Suit for compen- 
sation for wrong to immovable property— 
Proper forum .- 313 


—— S. 24—Scope—Power of transfer—If 
can be exercised for transferring execution 
proceedings from Court to which the decree 
was transferred under S. 39 for execution to 
another Courtnot barring territorial jurisdiction 
over the properties or person of the judgment- 
debtor—* Competent to try or dispose of the 
same’’—Interpretation a 75 


———S. 115—Revision—Scope of power. 164 


———O. 6, R. 17—Amendment of plaint 
introducing new cause of action arising from 
subsequent events—Discretion of Court to 
allow . 579 
———O. 9, R., 9—Dismissal of suit for default 
—Application for setting aside dismissal on 
ground that party was prevented by sufficient 
cause from appearing—Court if can direct the 
party to deposit entire costs of suit as condition 
precedent to hearing of application 209 
——§—O. 9, R. 13—Ex parte order of dismisga! 
of suit for non-appearance of guardian of 
minor or next friend of person under disability 
—Negligence of guardian or next friend —If 


(1965) 1 M L J—E 


C. P. CODE (1908)—(Conrd.). 
sufficient to justify the default order—Such 





negligence—If can be urged for setting aside the » 


ex parte order 217 


———O. 12, R. 6—Decree on admission— 
When permissible .. 179 


——O, 21—Property granted under Crown 
Grants Act with a restriction against alienation 
—If liable to be sold in execution of decree— 
Sale—If opposed to public policy e 358 
————O, 22, Rr. 3 and 9—Applicability to 
cases of surrender by Hindu limited owner of 
her women’s estate to the nextreversioner. 224 


——O. 34, Rr. 4 and 5—Scope -- 199 


COMPANY-—Liquidation—Adminustrator ap- 
ponies by Court to carry on affairs—Later 
outing orders of Court and committing acts 
of misappropriation and diversion of |funds 
of company to private uses—Right of liquidator 
to proceed against transferees of funds and 
property of company—Extent of and limits to 
—Election—Doctrine of  Principles—Trust 
pursuit rule—Essentials—Bona fide transferee 
without notice—If protected — Shares in 
company—If goods—Transfer of scrip with 
bla transfers—If conveys title without 
registry—Trusts Act (IE of 1882), Ss. 63 and 
64—Sale of Goods Act (Ill of 1930), 
S. 2 (7) .. 234 


COMPANIES ACT (I OF 1956), Ss. 125 (1) 
and 4 (d) and (e}—Applicability—Company 
having fixed deposits in Bank—Pledge of fixed 
deposit receipts with Bank for raising loan 
from Bank on security of same—Charge created 
thereby—Ifrequired registration 547 
——Ss. 592 to 596—Company—Foreign 
Companies—Jurisdiction of High Court to 
entertain and try suit against—Absence of 
cause of action in Madras—Defendant com- 
pany furnishing name of principal place of busi- 
ness within jurisdiction and naming person 
within jurisdiction as person uthorised to 
Teceive processes, notices and documents in 
return submitted to Registrar under Companies 
Act—Effect of—Defendant pleading on merits 
besides protesting jurisdiction—If submission 
to jurisdiction —-Liability of defendant outside 
jurisdiction mixed up with that of defendant 
within—if ground for exercisin jurisdiction 
over such defendant .. 550 
CONSTITUTION OF INDIA (1950) Act- 
133 (1) (a) and (c)—Appeal to Supreme Court 
—Order of High Court refusing to direct 
Income-tax Tribunal to state a case—Not 
appealable—Income-tax Act (XI of 1922), 
Ss. 62 and 66-A (2})—Reference—Application 
to refer not included ee 53 
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~ 


č to intervene and demand additional security 
. from the petitioner during the progress of an 


\ further participation .because the petitioner 


2 GENERAL INDEX. °. 


CONSTITUTION OF INDIA (1950)—{ Contd). 

Art. 226—Auction sale of motor vehicles 
parking dues—Writ of mandamus—Prayer for 
as the highest bidder in auction sale—Whether 
the Mayor was really clothed with a discretion 





auction and to exclude the‘ petitioner from 
failed to furnish the ‘additional security forth- 


with—Conditions -of lease termed ‘ cashier does 
charges “-—Arts. 3 and 4—Scope and effect. 
sá 210 


Art. 226—Finding of fact—Interferenc®e 





~ 


Art. 226—Mandamus—Issue, of writ in 
‘respect of administrative acts—Application 
for merit to direct Government to refer indus- 
trial dispute for adjudication by Tribunal — 





Competency—Employer—If necessary party 
to application by employee ee) Yi 
Art. 226—New plea—Dismissal of Civil 
suit attacking Notification of Government on 
certain ground—su uent Writ Petition 
attacking same Notification on another ground 
—Competency ov 31 
Art. 226—Objection to jurisdiction of 
State Transport Authority not taken before 
that authority—Cannot be raised in writ 
petition 3 594 
Art, 226—Powers of High Court—Order 
of subordinate Tribunal declining jurisdiction 
—Proper remedy—Mandamus or certiorari. 526 
Art. 226—Powers of High Court unde, 
y~-Extent and scope .. 486 
Art. 226—Writ petition—New plea 
onlatest decision of Supreme Court —Can be 
raised for first time—Person holding office 
of village Headman as Deputy—Locus standi to 
file writ against appointment of another person 
as Headman .. 140 
Art. 286 (1) (a2)—Ban on State’s power 
to tax sales where goods are delivered outside 
the Madras State for consumption in delivery 
State—Scope 282 
Art. 286 (1) (a) and Explanation and 
Art. 286 (2) (before Sixth Amendment)—Cons- 
truction and relative scope—State’s power to 
tax inter-State sale or purchase—Sales Tax 
Valuation Act (VII of 1956)—Scope and effect 
of—If liberates taxing power of State and lift 
ban imposed by Art. 286 (2)—Art. 286 (2)— 
lf overrides Art. 286 (1) . 411 
Art. 286 (1) (a)—Goods delivered to 
buyers outside the Madras State for comsump- 
tion in the delivery State—Not lable to Madras 
Sales Tax levy Ae ABA 
(before Sixth Amendment), Art. 286 (1) 
(6)— In the course of the import of the goods ’ 
~ Meaning of—Sale of goods by transfer 
of documents of title relating to goods on board 
ship before it crosses customs frontiers— 
Exemption from tax 424 
——— rts. 352, 358 and 359 and Defence of 
India Act (LI of 1962), Ss 44, 45—Order on 
detenu imposing restrictidbns interfering with 
ordinary avocations of live and enjoyment of 
property—Provision in the Act, directory or 
mandatory—Tests—Order not to be questioned 
jn Court—Extent and ambit of powers of Court 


























CONSTITUTION OF INDIA (1950)—(€ontd.) 


—Order in excess of powers or colourable 
exercise of power—lInterference by Court— 
Writ under Art. 226 of the Constitution of 
India (1950)—Powers of High Court under 
—Extent and scope of .. 486 


CONTEMPT OF COURT—Litigant addres- 
sing a letter to Chief Justice of Madras alleging. 
that the District Judge before whom his appeal 
is pending is corrupt—No attempt to justify 
allegation—Amount to gross contempt—Liti- 
gant admonished we DAA 
What is—Private’ communication sent 
to a Judge before whom the cause is likely to 
come up—Contents of the letter same as the 
allegations in the pleadings—If constitutes 
contempt .. 356 
CONTRACT ACT (IX OF 1872), S. 56— 
Contract becoming impossible of performance 
—Test .. 227 
———Ss. 64 and 65—Scope of—Return of 
consideration—When could be claimed... 438. 


CRIMINAL PROCEDURE CODE (V OF 
1898}, S. 195 (1) (a}—Scope—“‘ Complaint ”— 
Meaning of—If includes report of a Police 
Officer 348 
—_—__—S, 251-A and Ss. 435 and 436—Order of 
discharge—What amouts to—If could be 
interfered with in revisionn .. 135 
CRIMINAL TRIAL—Practice — Accused 
preferring two appeals one from jail and another 
through counsel—Dismissal of the jail appeal 
without notice—Effect of—If affects the other 
pending appeal 173 
CROWN GRANTS ACT (XY OF 1895) (now 
Government Grants Act}—Restriction against 
alienation of the property granted under— 
If immune from Court-sale .. 358 
—_—-Scope and applicability — Writ of 
certiorari—Levy of assessment—No effective 
opportunity to represent against levy—Pro- 
ceedings quashed c l 
ELECTRICITY ACT (IX OF,1910), Ss. 39, 
50 and Penal Code (XLV of 1860), Ss. 378, 
379—Scope — Electricial energy—Dishonest 
abstraction, consumption or use of—Deemed 
to be offence of theft under the Code—Not an 
offence under the Act—Prosecution if to be a; 
the instance of Government Electrical Inspector 
or of a person aggrieved 10g 


EMPLOYEES STATE INSURANCE ACT 
(XXXIV OF 1948), Ss. 2 (12) and 40—Factory 
exclusively engaged in cleaning or pressing cot- 
ton waste is ‘ seasonal factory "—-Factory owner 
not hable to pay employees’ contribution.. 587 
ESTATE DUTY ACT, 1953 (CENTRAL ACT 
XXXIV OF 1953), Ss. 2 (15), 7 and 40 (a) —Estate 
Duty—Right of residence to widow for life 
and then to her sons for life—Interest in pro- 
pecty—Interest ceasing on death—Accrual of a 
benefit by cessor—Valuation of benefit— 
Interest extending to whole income of property 
—Principal value of property .. 339 


EVIDENCE ACT (I OF 1872), S. 92, Provisos. 
1 and 2—Applicability—Written contract— 
Recital of specific consideration—Oral evidence 
to prove that besides the specific consideration 
there was another consideration on which the 
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EVIDENCE ACT (1872)—(Contd.). 

writing is silent—Admissibility—Considera- 
tion—If a term of the written document— 
Oral evidence to contradict or vary—Admissi- 
bility .. 371 
S. 115—Gratuity based on wrong calcu- 
lation accepted and acquittances given by 
employees—Wrong calculation due to mutual 
mistake—Employees not estopped from re- 
covering correct amount .. 609 
——S. 116—Termination of lease by efflux of 
time—Lessee if can set up title hostile to Be 

= 8 

EXECUTION SALE—Objection as to—Not 
raised at the time of execution—If could 
be raised at a later stage .. 358 
Purchaser of property at—When protec- 
ted—Bona fides—Burden of proof—Decree on 
mortgage for sale—Order for sale—Purchase by 
stranger—Decree at variance with judgment— 
Subsequent amendment of decree—Purchaser 
filing to refer to judgment to ascertain terms—lIf 
- protected-eClaim to be bona fide purchaser for 
value—Sustainability .. 444 


GOVERNMENT GRANTS ACT—See Crown 
Grants Act (XV of 1894) .. 358 
GUARDIAN—De facto guardian’s right to 
alienate minor’s properties—When arises. 159 
HINDU ADOPTIONS AND MAINTEN- 
ANCE ACT (LXXVIII OF 1956), S. 18 (2}— 
Applicability to marriage solemnised before 
coming into force of Hindu Marriage Act, 1955 
—Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (XIX of 1946), 
S. 2—Scope of—Hindu ina ger Act (XXV 
of 1955), S. 13 (2)}-Scope and effect of—Right 
of wife to claim separate residence and main- 
tenance when husband takes another wife before 
Act of 1955—Children in custody of wife — 
Duty of husband to maintain—Madras Hindu 
(Bigamy Prevention and Divorce) Act (VI of 
1949)—Force and effect of s 122 
HINDU LAW —Adoption—Widow’s power 
to adopt—Joint power to two widows—Nature 
of—Validity —Power of one of the two widows 
to adopt ga. 131 
Minor—Guardian—De facto Guardian 
—Mother can act as de facto guardian while 
her husband is alive but his whereabouts are 
not known—Alienation by ae ee 
.. 4 
Religious and Charitable Endowments— 
Temples—Hereditary poojaris of a temple if 
hereditary trustees—Special trustee in regard to 
particular properties—Effect .. 144 
HINDU MARRIAGE ACT (XXV OF 1955) 
—Suit for restitution of conjugal rights— 
Defence of cruelty—Earlier comprise to live 
together for maintenance of a bar—Condona- 
tion of cruelty—Effect and scope 352 














——-§, 10—Desertion by spouse—What 
amounts to—Onus of proof .. 149 
——S. 13 (2)—Scope and effect 122 


HINDU SUCCESSION ACT (XXX OF 
1956), S. 14 (1)—Scope— Possessed ’—Meaning 
of—Property of female owner in.the possession 


of trespasser—If can-be said to be ‘ possessed’ : 


by such female owner—Conduct estopping 
her fromrecovering possession—Effect .. 579 
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IMPORTS AND EXPORTS CONTROL 
ACT (XVIII OF 1947)—Imports (Control) 
Order, 1955, S. 3—Import Trade Control 
Schedule, Part II, Serial No. 38-A (f) and Part 
V, Serial No. 78—Applicability—:Photo flash 
bulbs—Import of—Duty payable—Applica- 
tion for licence to import goods covered by 
Part II, S. No. 38-A—Goods actually imported 
covered by Serial No. 78 of Part V, on date of 
application and on date of import—Liability 
to confiscation—Import Policy change contem- 
plated before arrival of goods but not incorpora- 
ted in Policy Book—If effective to exempt from 
liability se 162 
IMPORT OF GOODS FROM FOREIGN 
PARTS—Confiscation as the goods were not 
covered by the licences issued—Import Policy, 
Book, Serial No: 38-A (f), Part II, and Serial 
No. 78 (vii) (v), Part V overnment of India’s 
Notification, dated 3rd October, 1961, bringing 
the items classified under 78 (vii) (v) under the 
head 38-A (f)—Effect .. 28% 


INAM—Onigin and [nature—Transfer 
right to revenue and grant of the soil—Levy of 
ryotwarl assessment on inamdar—Does not 
amount to resumption 


wi 1 
INCOME-TAX—Income from—Undisclosed 
source—Assessee, Hindu undivided family 
—Deposit in bank in the name of wife of 
member of family—Case of either gift from 
father of member or money of husband put 
forward—Case of mft found against—Income 
from undiclosed sources , 261 


Income—Unexplained deposits—Onus of 
proof—Assessee, partner of firm in taxable 
territory—Existence of no other source of 
income outside taxable territory, conceded— 
Inference income derived from business in 
taxable territory—Logical and not speculative 

.. 288 
Income or capital—Closing .down sale 
—Conversion of firm into lmited company— 
Transfer of assets—Business in printing and 
publishing newspapers—No dealing in news- 
print—Newsprint, valuation on transfer deed 
exceeding cost price—Excess, not taxable as 
income—Absence of element of trading... 34 


INCOME-TAX ACT (XI OF 1922)—Notional 
Income—Assessee, a dealer in snake skins— 
Rejection by assessee of sub-standard skins as 
unsuitable for sale abroad—Rejected skins no 

otherwise sold—Addition of a notional income 
on the value of rejected skins—Not justified. 98 


——S. 3—Income—Incorporate Nidhi 
Complete mutuality between participators and 
contributors to the fund essential—Existence 
of some participators not contributors—Test 
of mutuality not satisfied—-No exemption for 
part ofincome satisfying mutuality 272 


——Ss. 4 (3), 15-B and 66—Trust—Charitable 
purpose—Religious, purpose also com- 
prehended—Donations made by assessee for 
renovation of a temple a public temple as 
defined—Charitable object—Temple, ex 

to be for the benefit of a particular re gious 
community—No rebate allowable var ° 251 


S. 9 (2), Third Proviso—Income from 
Property —Houses in Burma—Municipal taxes 
paid to a local authority—Deduction—Locat 


authority, includes such authority in relation 


Of 
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@ =. 


INCOME-TAX ACT (1922)—(Contd.). ' 


to house property situate outside India— 
‘Local authority.’ .. 298 


—-Ss. 10 (2) (v), 33—Busmess—Current 
repairs—Assessee, textile  mulls—Spinning 
mathinery—Replacement of worn-out parts by 
new parts known as Cassablanca System— 
Expenditure on allowable deduction—Tribunal 
—Claim for allowance as extra depreciation and 
development rebate—Disallowance by Appel- 
late Commissioner holding expenditure 
as capital—Claim for allowance as revenue 
expenditure made before Tribunal in appeal— 
Jurisdiction of the Tribunal .. 601 


——S. 13—Closing stock—Valuation— “* Cost 
¢ or market ” method—Export goods— 
Only foreign market lost during year—‘ Nil’ 
value put on closing stock—Whether correct— 
Assessee, whether should attempt sales else- 
where -- 329 


. 16 (1) (c)—Trust —Transfer of assets 
—Deemed income of the settlor—Tests of 
revocability of deed of trust—Right of re- 
transfer orre-assumption directly or indirectly 
pver mcome or assets to trustee—Lawful 
conferment of powers under the deed neces- 
sary for revocability—Power to develop and 
improve and to sell stock, etc.—Administrative 
and not conferring re-assumption of control. 40 


S. 16 (@)}—Firm—Partner of assessee- 
firm—Major son of partner made a partner 
—-Minor sons admitted to benefits—Computa- 
tion of total income of firm—TInclusion of 
income of minor partners in the father partner’s 
income—No appeal filed by thefather or on 
behalf of minors against order—No appeal lies 
at the instance of the assessee-firm 525 


Ss. 18-A (9} and 28—Advance tax— 
Fstimate of income returned by assessee—No 
details for the basis of estimate furnished to 
Department—Wide disparity between estimat 
and final assessed income—Estimate untrue to 
the knowledge of assessee—Levy of penalty. 37 


—____—S, 24-B—Assessee deceased —Adminis- 
trator representing estate of deceased—Sums 
payable to deceased as partner paid to Adminis- 
trator beyond the period of account year 
of death—Not assessable ın the ‘hands of 
Administrator—Receipts during the year of 
account of death alone taxable .. 97 


S. 26-A—Registration of Firm—Sol® 
G roprietor of business—Gift of memory to two 
of his daughters by relevant entries in accounts 
—Gift constituting the capital contribution to 
partnership between father and daughters— 
Deed of partnership following the gift—Applica- 
tion for registration—Validity of the gift and 
genuineness of partnership—Refusal to register 
same firm in earlier years—Property of father in 
preferring some only of his children for making 
gifts—Existence of sleeping partners—Not 
relevant factors .. 265 
—_—§. 28—Penalty—Extent of concealmen 
of iffome, the basis—Independent investigation 
essentia] in penalty proceedings—Finding in 
re-assessment pr ings of the addition 
of estimated income—Not conclusive .. 543 
———S. 28 (1) (c)—Penalty—Particulars of 
income—Deliberate furnishing of inaccurate 
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INCOME-TAX ACT (1922)—(Contd,). . 


particulars—Assessee, dealer in shares—Sale 
of shares to a company—Claim for allowance 
of resulting loss—Sale found to be a sham 
transaction—Levy of penalty legal 274 
S. 34 (3), second proviso—Re-assessment 
—Limitation—Consequential to finding of 
appellate authority—-Removal of bar of limita- 
tion—Equality clause—Violative in case of 
third parties only and not ın case of assessees— 
Proceedings limited to the year the assessment of 
which was the subject of appeal—Hindu 
undivided family of father and son—Assessment 
of Hindu undivided family—Finding that ın- 
come from a firm belonged absolutely to son— 
Re-assessment of son—No bar of limitation— 
Son represented by father not a third ae 





———S. 34 (3), second proviso and Const- 
tution of India (1950), Art. 14—Re-assessment 
—Limitation—Consequential to a finding of 
appellate authority—Removal of bar of limita- 
tion—Equality clause—vViolative im case of. 
third parties and not in the case of assessees— 
Independent returns filed by father and son 
after complete partition—Officer not accepting 
partition, assessing father as Kartha on the 
total income—Assessment of son closed with 
the endorsement ‘no assessment *°—Appeal 
by father and son—Appellate authority 
upholding partition cancelling assessment 
father made as Kartha—Notice of re-assess- 
ment of father and son on the finding 
of Appellate authority—Divided father, no 
right to represent divided son in proceedings— 
Divided son a third part—No removal of bar 
limitation in case of son . 88 
——Ss. 62 and 66-A (2)—Reference—Appli- 
cation to refer not included .. 538 
———-S. 66—Reference—High Court—Point 
raised but not dealt with by Tribunal—Question 
arising, out of the order of Tribunal 251 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S. 2 (J) and (k)—Chatram for feeding 
desantries and subsequent extension to give 
free boarding and lodging to poor students— 
Whether an “‘ Industry ’’—Dismissal of a clerk 
of chatram for misconduct—Hotel Workers 
Union sponsoring the cause—Whether the dis- 
pute would amount to an “industrial dispute.’ 

ws 100 
S. 2 (k) and (s}—*‘ Industrial Dispute ”, 
“ Workman ”—Timekeeper in Mill—Dismissal 
—Mill workers raising dispute and espousing 
his cause—Reference to Labour Court—-Com- 
petency—Dispute if ‘“‘industrial dispute ’— 
Timekeeper, if “ Workman’’—Tests to be 
applied .. 448 
Ss.*2 (rr) and 25-F— Wages ’’—If in- 
cludes travelling allowance paid to Working 
Journalists—If can be taken into account for 








computation ef gratuity and retrenchment 
benefits -- 609 
———S. 10 (1), Proviso—Scope—‘ Likely to 
affect’—Meanuing of -» 387 





Ss. 10 (1)"and 12 (5}—Scope and Cons- 
truction—Reference of dispute—Conditions— 
Scope of Inquiry by Government before deci- 
ding on reference—Matters to be considered 
—Conclusion by Government to refer or:not to 


GENERAL INDEX, 


_e 
INDUS, DISPUTES ACT (1947)—Contd.). 


refer—If judicia decision or adjudication— 
Principles .. S17 


—_—-S. 22—Illegal strike in a public utility 
service—Payment of Wages Act (1936), S. 9 
(1) and (2}—Deduction of two days’ wages under 
—Propriety of .. 216 


S. 33-C (2}—Scope—Termination of 
services—When amounts to retrenchment — 
Computation of arrears of salary of discharged 
workman—If can be done under S. 33-C (2). 320 


INTERPRETATION OF STATUTES— 
Constitution—Legislative entries—Competency 
of legislation—Distribution of powers and non- 
violation of fundamental rights—Applicability 
to taxing enactments—Colourable eave 








Fiction—Purpose and scope of— 
Limitations of—Statutory fiction—Scope of 
—Reference of one statute in another and in- 
corporation of one in another—Distinction 
between si 





, 108 
- —— Retrospective effect 308 

Retrospective operation—Rule—Limi- 
taton and Forum—Provisions as to— 


Operation of—Exclusion of jurisdiction of 
High Court—When to be inferred—Litigant’s 
vested right in limitation or forum .. 203 
LAND ACQUISITION ACT (I OF 1894) 

Sears Pua E for land acquired _under— 
Principles—Extensive site acquired for laying 
out house sites for Government servants— 
Cost of laying roads and providing snes 
—When could be deducted 66 


———Ss. 4 (1), A and be eae of 
sites for housing scheme sponsored by a Statu- 
tory Body—Inclusion of sites with buildings 


—Propriety—Withdrawal under S. 48 of 
certain sites and token contribution 
by Government towards cost of acquisi- 


tion—If evidence of colourable exercise of 
power—Area specified under section 4 D 
If can be exceeded subsequently - 


Ss. 18,,20 and 21—Reference to a 
Court under S. 18—Scope of enquiry by Civil 
Court—Only ‘person affected by objection’ 
is entitled to be head— Person affected by 


objection’—Meaning of 598 
LETTERS PATENT (MADRAS), Clauses 
12 and 14—“ Dwell”—What amounts to— 


Grant of leave to sue when no cause of action 
has arisen within jurisdiction—If can be avail- 
ed of by Plaintiff to sustain jurisdiction—Rules 
of Private International Law—Scope and effect 
of—Tests under .. 550 


LIMITATION ACT (IX OF 1908), Ss. 6,7 
and 8 and Art. 126—Scope —Sale by father on 
behalf of himself and his minor sons—Suit by 
sie for partition and separate possession of 

He a sold on ground that sale was not 
bin gonthem—Period of limitation .. 326 


Arts, 134 and 148—Successors-in-interest 
of original mortgagee purporting to transfer 
full ownership—Suit for pean ed 
by Art. 134 614 
Art. 139—Lease for a term ceran 
Both lessor and lessee dying during term of 


leaso—Representatives of lessee alienating 











LIMITATION ACT (1908)—(Contd.). 


property demised under lease—Suit by represen- 
tative of lessor born after expiry of term of 
lease to recover property—Limitation ‘383 


LIMITATION ACT (XXXVI OF 1983), Ss. 4 to 
24, Art. 132—Transitory Provision—Leave to 
appeal to Supreme Court—Application filed after 
the commencement of new Act of 1963—Time 
starting to run under the, old Act but not run 
out at the commencement of the new Act— 
Mode of computation of limitation—‘ Period’ 
prescribed ” under the Act of 1908—Refers 
only to the period specified in Schedule to the 
Act of 1908—Not to additions and extensions 
laid down in other provisions of the Act of 
1908—" Prescribed period ” under the Act of 
1908 with additions and extensions provided in 
the new Act to be taken in computation.. 31 


MADRAS AGRICULTURAL INCOME-TAX, 
ACT (V OF 1955)—Agricultural Income— 
Assessee Company formed for raising casuarina 
in its lands and realizing income by sale— 
Company in liquidation—Sale and realiza- 
tion by liquidator—Same activity and same 
pattern—Realization sale or trading sale— 
Assessability to tax at the maximum rate pres- 
cribedfor a company—Subsequent sale of lands 
by liquidator 

Agricultural Income—Assessee- ica a 
Lease of lands—Payment of arrears of lease— 
Arrears due for periods prior to commencement 
of Act—Receipt in the previous year for the 
first assessment year after commencement of 


Act—Not chargeable to nee of ac- 
counting—Not relevant 49 


Agricultural Perenne life 
interest holder—Family arrangement between 
life interest holder and remaindermen— 

getting a small extent absolutely — 
Rests to remaindermen—Validity of transac- 
tion—Assessability os 48 


—_-Ss. 3 (3), 9 (2) and 54 (4) (a)-—-S. 65 (as 
amended by Madras Agricultural Income-tax 
Second Amendment) Act, 1961 (Madras Act 
I of 1961)—Association of individuals— 
Land divided by metes and bounds—Same 
person appointed manager by every sharer— 
Common cultivation by manager and distri- 
bution of netincome—Sharers whether asso- 
ciation of individuals or tenants in common? 
—Manager, whether principal officer—Composi- 
tion of tax—Transfer of assets to wife and minor 
child—Extent of land-holding for quantifying 
composition fee—Trdnsferred lands, whether 
also to be included .. 566 


——S. 4—Agricultural Income — Trust— 
Income—Exemption—Lands held by Mutt 
under a_trust—Assessee, Lessee from Mutt 
Heads—Income accruing to assessee as lessee— 
Not income from property held under trust— 
Not entitled to exemption—Interest of the lessee 
and interest of Mutt heads—Distinction. . i 


MADRAS BUILDINGS (LEASE AND RE 
CONTROL) ACT (XXV OF 1949), Se! ND 
—“ Building ”—Co-owner of building selling 
undivided share and getting lease of such share 
from vendee—If becomes tenant of “building” 
—Right to claim protection of Act—Joint ones 


—Right of ` -FÈ 
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e. 


Mn aa A ETC. ACT (1949)— 
S. 3 (8). (a) (i}Scope and effect— 
Landlord not giving notice of vacancy—Land- 
lord putting.up new tenant without notifying the 
Accommodation Controller—Accommodation 
Controller giving notice to new tenant to vacate 
the premises—Validity of 72 
MADRAS BUILDINGS RENT 
CONTROL) ACT OF 1960)—Rent 
Controller has no power to a appoint Commis- 
sioner to make a report and fix fair rent accord- 
ing to the report 287 
———S. 3 (10) (c}—Scope—Owner Supne 
part of building for few days only in the month 
—Building if exempted by S. 3 (10) (c) 324 
i S. 4—Fixation of fair rent — Method 
of calculation—Electric installation and vacant 
ground round the e ars ameni- 
ties attracting Proviso to S. 4 (2) (ii) . 


154 
——S. 14 (1) (b)}—Applicability—Bona fide 
requirement of building for immediate demoli- 
tion—Scope—Demolition if should be com- 
plete 78 
———S. 23—Small Cause Judge given powers 
of appellate Authority—Appeal by person 
aggrieved by Order of Controller—Limitation 
for, expiring when Small Cause Court was 
closed for vacation—Filing on reopening day 
—If in time -» 247 
MADRAS CITY MUNICIPAL ACT (IV OF 
1919), Ss. 3 (4) (a), 236, 362, 234 (1) (b}— 
Bu ilding—Definition—When would include a 
compound wall—Construction of a compound 
wall alone less than eight feet in height— 
Permission of Commissioner, 
necessary 


MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss. 28 
and 25 (d)}—Applicability—Suit by muthavalli 
for declaration that order of Wakf Board appoin- 
ting a committee to watch over the muthavalli 
was not binding on him—Proper Court-fee. 278 


———-§. 69—Suit claiming several reliefs— 
One of them decreed by Court and others 
settled out of Court—Claim for refund of half 
the Court-fee—Tenability .. 169 
MADRAS DISTRICT MUNICIPALITIES 
ACT (Y OF 1920), Schedule IV, R. 60 (1)— 
Scope—Municipality calling for tenders for 
supply of materials—Acceptance of tender not 
the lowest—Not sufficient to issue surcharge 
certificate upon oN e eae Or 
misconduct must be proved 590 
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948), S. 64-C—Effect—Jurisdic- 
tion of a Civil Court to grant declaration in 
respect of lands taken over by Government. 459 
MADRAS ESTATES SUPPLEMENTARY 
ACT (XXX OF 1956), S. 7—Inam estate— 
Test—Construction of grant .. 196 
MADRAS GENERAL SALES TAX ACT 
(IX QF 1939) and the Rules framed thereunder 
—R. 21-A—Liability of a transferee of a busi- 
ness to pay sales-tax due by the transferror— 
Individual assessed to sales-tax —Rule if could 
impose the liability on the transferee of the 

s business—Validity ofthe rule.. 182 





EASE AND 





if and when 
.. 107 


GENERAL INDEX. 


MADRAS GENERAL SALES *TAX ACT 
(I OF 1959) Ns Dealer ’’—-Meaning—Person 
earning commission—If agent or pokes 
Test 


———Ss. 2 (g) and 3 (1}—Transaction of sale 
—When part of business activity of a dealer 
so as to attract sales-tax—Dealer in cinema- 
tographic goods—Sale of used projector and 
negative film after using it for several fata 
If liable to sales-tax 290 
————$. 8—Whether tax on raen. liquor 
exempted under Madras Prohibition Act, 
S. 21-A—Scope and effect 461 


——S. 42 (3)—Scope—Mandatory Charactet 
—Order of confiscation—Failure to give notice 
to owner of goods or to hold inquiry—Absence 
of notice of enquiry to owner—Effect on pro- 
ceedings f 408 
MADRAS HEREDITARY 
OFFICES ACT (M OF 1895)—Appointment of 
R, the only applicant, as Village Headman on 
assumption that office is hereditary—Later 
Supreme Court for first time holding that office © 
is not hereditary—Effect—Appointmtnt of R, 

if can be challenged 140 


VILLAGE 


MADRAS HIGH COURT-FEES RULES, 
1956, O. 5, R. 2 (1) (6) and PNG isotope T 
Mortgage suit—Consent decree passed aft 

filing written statement and framing of fae 
—Scale of fees .. 405 


MADRAS HIGH COURT (ORIGINAL SIDE) 
RULES, O. 29, Rr. 9 and 12 and Forms 57, 
60 and 61—Scope of—Final decree for sale in 
suit on mortgage—Interest subsequent to date 
fixed for redemption—TIf can be included therein 
or 2 roclamation of sale—Proper prone 

Procedure Code (V of 1908). O . 34— 
Distinction ‘ 8] 


MADRAS HINDU RELIGIOUS. AND 
CHARITABLE ENDOWMENTS ACT, 1927 
(Madras Act II of 1927) 251 


MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (XXII OF 1959), Ss. 14 (3) 
and 33 (1)—Construction and scope of—Power 
of inspection of accounts of mutts of properties 
and of accounts of Pada Kanikkais—Power of 
Commissioner to delegate power of inspection to 
Assistant Commissioner—Power of latter under 
delegated authority—Extent of—Power to insist 
on production of accounts of Pada Kani 

—S. 62—Applicability to Pada Kanikkais 
made as “‘ personal gifts ° to Mahant 399 


—-——§. 57—Powers of general trustees of 
temple vis-a-vis the powers of a spec trustee 
of a kattalai ; 35e 


—_—_——S. 101—Construction—“ Person ”— 
“ Trustee ’—Five persons appointed as trustees 
—Application by Chairman of Board of trustees 
or Managing trustee alone for Certificate— 
Competency—Necessity for joinder of entire 
body of trustees—Interpretation of Statutes— 
Meaning of words—Singular—If includes Pe 


———S. 101—Scope, object and applicability 

—‘ Otherwise not entitled to be in possession’ 
—Meaning of 359 
MADRAS INAMS (ASSESSMENT) ACT (XL 
OF 1956), Constitutional validity—Levy of 
ryotwari assessment on inamdar—Deprivation 
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. 8 a 
MAD. INAMS KETC.) ACT (1956)—‘Contd.) 
R . 


of mslwaram—Legislation competent—Saved 
under Art. 31-A—Entries Nos. 36 and 45 of 
List H, Schedule VII, CUsHtunOn: of India 
(1950) 1 
MADRAS INDUSTRIAL se ene 
MENTS (NATIONAL AND FESTIVAL 
HOLIDAYS) ACT (XXXI OF 1958), Ss. 2 
(b), 2 (c), 3 and 5 (1) Employer and employee 
relationship—Existence of—Tests gto deter- 
mune 391 
MADRAS PANCHAYATS ACT (XXXV OF 
1958), Ss. 26 (j) and 27—Scope and effect— 
Mem absenting from three consecutive 
meetings of the Panchayat allowed to sit at the 
meetings held ora uently—If waiver by the 
Panchayat of the disqualification—Executive 
officer not bringing the disqualification to the 
notice of the ae within the prescribed 
time—Panchayat, if precluded from raising the 
question of disqualification .. 397 


MADRAS PROHIBITION ACT (X OF 
1937), S. 3 (19) and S. 4 (1) EPOE E 
- iquor—What amounts to 156 


———§. 4 —Prosecution for possession of 
illicit arrack—Conviction on the evidence of the 
Police Officer alone as to seizare—When wit- 
nesses should have been available and mahazar 
should have been prepared—Propriety.. 381 


MADRAS SHOP AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), Ss. 41 and 49—-Scope 
of—Appellate authority under S. 41 (2}—Power 
to take additional evidence in appeal—Inquiry 
under S. 41 (1) by employer into misconduct of 
employee—* Two out of thirteen directors 
happening to be members of such committee 
making reports against the employee—If vitiates 
inquiry—Rule 9 (2) of the Rules under Act 
—If ultra vires .. 453 


MADRAS TOWN PLANNING ACT (VII 
OF 1920), Ss. 14, 15 and 23—Scheme under— 
Clause fixing time for claiming betterment 
contribution and providing for power in 
Government to extend or reduce the time— 
Validity—Powers of Government as regards 
scheme sanctfoned and published 126 
MADRAS VILLAGE PANCHAYATS ACT 
{X OF 1950), S. 17 )-Scope—Failure of mem- 
ber to pay profession-tax within time—Notice 
of demand for tax made under R. 6 framed 
under the. Act—Sufficiency of—Whether the 
terms of S. 17 require a further notice than 
the one contemplated by R. 6—Resolution of 
the Panchayats condoning the default of oe 
petitioner-—Validity 

—— SS. 3 (1) (c) and 3 2) (c) EE Mi 
under by the Inspector of Local Boards, dec- 
laring a village as a panchayat and subsequent 
cancellation of the notification resulting in the 
„amalgamation of two Whether the 
Inspector had the power to cancel the notifi- 
caton made earlier 207 
MOTOR VEHICLES ACT (UV OF 1939), 
Ss. 43-A (2), a Ti A (8), 64 (1) and 64-A— 
Revision under S —Jf lies against an order 
under S. 57 Ooa of variation of route 
based on invalid G.O. Ms. No. 3199, Home, 
dated 16th November, 1956—Effect—Notice 
under S. 48-A—If necessary to appiiean for 
‘variation of route 594 


MOTOR VEHICLES ACT (1939)—(Confi.), 


S. 48 (3) cu) and (iv) and Madras Motor 
Vehicle Rules (1940) (as amended in 1959), 
Rr. 134-A (xv) and 269—Construction and 
scope—Delegation of powers of Transport 
Authority to Secretary—Extent *of—Powers 
of Secretary to revise or modify timings of stage 
Carriage already fixed or approved .. ‘248 


Ss. 57 (3), (4) and 64-A—Transfer of 
permit—Objections to not made within time 
—Effect—Credit of permit-holder having a 
charge on permit—Not a “person aggrieved” 
entitled to revision under S. 64-A against order 
allowing transfer of such permit 294 


As amended by Act (C of 1956), S. 60 (3) 
—Construction and Scope—Power of Transport 
Authority to order composition—When to be, 
exercised—Order for composition, if can be. 
made after order of cancellation or suspen 

$ 526 


of permit is passed 


——Ss. 64 (2), 47 (3) and 57 (3) and (5)— 
Revision under S. 64 (2)—If lies against order 
under S. 47 (3}—Who can file revisson—Order 
under S. 47 (3) if can be challenged at the stage 
of S. 57 (3) and (5) w 341 


As amended by Madras Act (XX of 1948), 
S. 43-A (2}Scope and construction—Power 
of State Government to extend route—lIf in- 
cludes power to curtail part of it and to extend 

—“ Extend ’’—Meaning of 193 


As amended in 1956, Ss. 110 a, 110-A 
and 110-F—Construction and Scope of— 
Retrospective operation—Accident occurring 
prior to date of constitution of Motor Acci- 
dents Claims Tribunal—Claim arising from— 
Jurisdiction of Tribunal to entertain and 
decide .. 203 

















As amended by Act (III of 1964), Ss. 
43-A (2), 47 (1) and 57 (8}—Power of Regional 
Transport Authority to vary condition of per- 
mit—Variation, extension or curtailment of 
routes in permit—Duty of Transport Authority 
—If can take into considration order or direc- 
tion of Government under S. 43-A (2)—Order 
by Transport Authority influenced by Govern- 
ment Order—Legality and propriety—Power of 
Government under S. 43-A (2)—Nature and 
Scope of—Power to disregard previous order 
or decision of Transport Authority or Appellate 


Tribunal 365 


MOTOR VEHICLES (MADRAS AMEND$ 
MENT) ACT (IX OF 1962)—Act not confis- 
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9, 12—Lease of vacant site—Landlord to be- 
come owner of su cture on expiry of 
lease on payment of specified amount—Stipula- 
tion by lessee—Invalid—Rights of lessee under 
the Act cannot be taken away—Stipulation 
- as to erections of building ” àd 18 


MADRAS CO-OPERATIVE SOCIETIES 
ACT (LI OF 1961), S. 73 (1) (6)—Suit by 
former member against Society—Suit for re- 
covery of loan advanced and deposits made by 
plaintiff—Dispute touching the business of the 
Society—Not maintainable in Civil Court. 29 


MADRAS CULTIVATING TENANTS’ 
PROTECTION ACT (XXV OF 1955), Ss. 2 
(ee) and 3 (2) (6)}Tenant ceasing to cultivate 
by sub-leasing the lands—Ground for eviction 
—Tenant’s sister’s sons—Not members of 
his family, for purpose of personal satay 


MADRAS DISTRICT POLICE ACT (XXIV 
OF 1859), S. 59-—Limitation for action against 
Police Officer—Act complained of not contem- 
plated by law at all—Not applicable 29 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948), S. 11—Application for patta 
ander revision—Revision dealt with as one 
arising under S. 19-A. —Order proceeding on 
an erroneous ground and has to be quashed— 
= Revision to be reopened and heard. 14 


——__—-S. 28 and Explanation enacted by Act 
XLIV of 1956—Basic annual sum—Computa- 
tion of ryotwari demand—Pre-existing right of 
free irrigation—Investigation of question 
necessary in computing demand—Validity of 
Explanation—Explanation seeking to reduce 
the compensation—Certificate under Art. 31 (6) 
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MAD, ESTATES ETC. ACT (1948)—(Contd.). 


of the Constitution to the Parent Act of 1948— 
Challenge to validity of subsequent amend- 
ment, not affected ith 26 
MADRAS ESTATES LAND ACT (I OF 1908) 
S. 3 (16) and Madras Estates (Abolition and 
Conversion into Ryotwari) Act (XXVI of 1948), 
S. 11—Possession and cultivation under a patta 
for sixty years and more of ryoti lands— 
Description of lands as tank bed—Liability to 
submersion for a few days during cultivation 
season—Right to patta and under the Act. 23 


MADRAS GENERAL SALES TAX ACT 
(IX OF 1939), Ss. 3 (4), 19 (2) (f) and Madras. 
General Sales Tax Rules, 1939, R. 17 (1)— 
Rule empowering assessment of escaped turn- 
over and pee limitation—Rule framed 
under S. 19 (2) (f}Resolution of Legislative 
Assembly, not required for validity om 2T 


MADRAS GENERAL SALES TAX ACT 
(I OF 1959)}—Right to remove sand from river 
taken ın auction by assessee—Assessee per- 
mitting others to remove sand on payment 
—Taxable as a sale—No quarrying contract 
inyolved for exemption aie 5 


MADRAS GENERAL SALES TAX (TURN- 
OVER AND ASSESSMENT) RULES, 1939— 
R. 4-A (iv} Cotton and cotton waste—Distinct 
meanings in trade—Purchase of cotton waste by 
assessees and export to buyers outside the State 
—Assessability a 4 
MADRAS REVENUE RECOVERY. ACT 
(I OF 1864), S. 38 @}-Sale of property for 
Income-tax arrears—Property bid for ridicu- 
lously low price—Power of Collector to cancel 
sale and to decline to confirm K 


MOTOR VEHICLES ACT (IV OF 1939), 
Ss. 43 (a), 44 (2) and 64-A—Varıation of a 
route—Dual capacity of Deputy Transport 
Commissioner—Administrative officer sub- 
ordinate to Transport Commissioner—State 
Transport Authority with quasi-judicial 
powers—Same matter coming up before him 
in both capacities—Question of bias—Cannot 
proceed to deal with question—Writ of prohi- 
bition—No provision for transfer to any other 
authority—-Power of High Court under Art. 227 
of Constitution—Direction to State Govern- 
ment—Granting or refusing variation—No: 
appeal lies under S. 64-A ; 


———Ss. 57 (3) and 48 as amended by Madras 
Act III of 1964—Variation or extension of a 
route—Jurisdiction of authority to grant— 
No stifling by issuing a writ of prohibition— 
Permit—Right of property—Transferable and 
heritable—Right to continue application for 
variation made by original holder—Person, 
not a permit-holder at the time of notification 
for variation—Right to object without any 
restrictions = 22 
MYSORE STATE (RECRUITMENT) RULES, 
1958—Arts. 16, 309, 234 of the Constitution 
of India (S.C) .. 2 


PRACTICE—Handwriting expert—Witrt®ss of 
a party at whose instance he examines docu- 
ment—Application by defendant to examine 
document by a particular expert—Not to be 
sent to an expert suggested by the plaintiff— 
Practice of sending documents to experts. 


PRACTICE—(Contd.). 
deprecated—Ta be examined in POT ERR 


PREVENTION OF FOOD ADULTERA- 
TION ACT XXXVII OF 1954), Ss..7 (1) 
16 (1)—Adulteration of milk—Certificate of 
Director of Central Food Laboratory— 
Finality and conclusiveness of facts stated in 
the certificate—Extent and scope of—Deter- 
„mination of percentage of added water by non- 
fat solid test, not accepted by Courts— 
Certificate on the basis of non-fat solid test— 
‘Court not bound by the report—No prosecution 
for contravention ofrule A. 11.01.01 : 7 


PRINCIPAL AND AGENT—No settlement 
-.of accounts between—Suit by principal against 
agent for definite amount to the basis of some 
4tems of entries only in accounts—Not seme 
able Ss 


PROVINCIAL INSOLVENCY ACT (V OF 
1920), Ss. 37 and 43—Annulling adjudication 
on failure to apply for discharge—Notice to 
petitioning creditor, necessary—Insolvency 
Court—Power to review its own C 
S. 5. ae 


PROVINCIAL SMALL CAUSES COURTS 
ACT (IX OF 1887), S. 17 and Code of Civil 
Procedure (Act V of 1908), 0.21, R. 89—Ex 
parte Small Cause Court decree—Transfer of 
decree to another Court for execution—Property 
of judgment-debtor sold in execution to third 
‘party—A pplication to set aside ex parje decree— 
Application to set aside sale made in the execut- 
‘ing Court depositing decree amount and solatium 
—Application to treat the deposit made in the 
executing Court as security in application to 
“set aside ex parte decree—Legality. : 11 
‘PUNJAB MUNICIPAL ACT (M OF 1911), 
S. 14 (e) ultra vires under Art. 14 of the Consti- 
tution (S.C.) .. 31 


REGISTRATION ACT (XVI OF 1908}— 
Deed of assignment—Balance under a decree 
and a money claim—Decree, a personal and a 
charge decree—No reference in the deed, to 
immovable property and the charge thereon — 
Deed, if requires registration 12 
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REPRESENTATION OF PEOPLE’ ACT 
(XLUI OF 1951)}—Constitution (Scheduled 
Castes) Order, 1950—Art. 341 of the Consti 
tution—Dohar caste—If a sub-caste of the 
Chamar caste? (S.C) .. . 31 


SPECIFIC PERFORMANCE—Landlord ana 
tenant—Agricultural land—Tenant with cultiva- 
ting tenancy rights—Conveyance of land by 
landlord to tenant—Subsequent agreement for 
reconveyance—Merger of interests of landlord 
and tenant—No contrary intention—Recon- 
veyance—Retention of possession in the ri a 
of tenancy rights—No survival of rights aft 

merger Si ÉE 


TORT—Trespass on person—Person on 

remand admitted in hospital for medical treat- 
ment and guarded by police sentry—Hand- 
cuffing and chaining person to a window bar 
at the direction of police officer—Mala fide and 
malicious in law—Victim entitled to damages— 
Madras District Police Act (XXIV of 1859). | 
S. 53—Limitation for action a t police 
officer—-Act complained of not contemplated 
by law at all—Not applicable os 29 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 55—Vendor—Life interest holder— 
Absolute estate conveyed suppressing life 
interest—Defective title—Suit for damages on 
breach of covenant for title by vendee—Measure 
of damages ise 9 


U.P. (TEMPORARY) CONTROL OF RENT 
AND EVICTION ACT (1947), S. 7-F—Powers 
of State Government whether Administrative 
or quasi-judicial—Practice—Single Judges of a 
High Court considering earlier decisions of 
Division Benches erroneous—Proper course to 
adopt (S.C) .. 33 


WORKMEN’S COMPENSATION ACT 
(VIII OF 1923), Ss. 17 and 28—Contracting 
out of registered agreements—Agreement on 


‘the basis of permanent partial disablement— 


Subsequent claim on the basis of permanent 
total disablement—Agreement no bar to subse- 
_ quent claim 3 25 
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THE INDIAN LEGAL PROFESSION—II 
By 
Dr. K. N. Katyu, Advocate, Allahabad. 


, While addressing the membets of the Allahabad High Court Advocates Associa- 

tion recently Srimati Indira Gandhi appealed to the members of the legal pro- 
fession to take greater interest in public life. She said that members of the pro- 
fession represented the highest talents and academic qualifications in the country, 
and the people expect from them a greater contribution towards the consideration 
ana solution of problems of public interest and importance. This seeming with- 
drawal of the legal profession from public life is not a noticeable feature merely in 
India. Recently, the President of the American Bar Association emphasised this 
very aspect of national life in United States of America. He dwelt upon the past 
records of the American legal profession in the attainment of the independence 
of the co. ntry, and the building-up and development of the American Constitution 
during the 150 years from 1780 to 1930, but he deeply regretted the absence of that 
interest and devotion on the part of the present members of the American Bar, 
Whatever may be the causes in the United States of America this particular aspect 
of national life is causing great anxiety and concern to all public workers in India. 
We look back with pride on the wonderful and noble part thet the legal profession 
has | layed in the national life in India, till the advent of independence. The lead- 
ing members of the Bar were then the leaders of public life in India. Everywhere 
bothin the Centre and in the States, they took the keenest interest in their country’s 
development in every sphere—educational, social, cultural and economic and they 
played a great and leading part in political theatre. They are the architecis of our 
noble political structure. Allour great political leaders—Gandhiji, Motilalji 
Shri Chittranjan Das, Shri Rajagopalachari, C. P. Ramaswami Aiyar, Tej Bahadur 
Sapru. Shri Bhulabhai Desai and others were in their own times giants in the Igal 
profession, bi t to our misfortune ever since the achievement of freedom our leaders 
of the Bar seem to have withdrawn into themselves, and have for reasons best known 
to them, ceased to take part in public life. Of course the conditions prevailing in 
the olden days were very different. When Legislative Councils were introduced 
there was not much of elective process. Elections came in much later, but the people 
entitled to take part in the election were mostly few and well-to-do, and were mem- 
bers of the educated classes too. Elections were then not troublesome and nor 
costly either. Now of course with the introduction of Adult Franchise elections 
have become a very serious and expensive affair. Some candidates no doubt 
stand as independents, but political parties are springing ı p and the membership 
of a political party is thought to be almost a condition precedent to one’s entry 
into public life. Public life these days is becoming synonymous with entry into a 
Legislature, be it Central or State. If and when any leader of the Bar is asked 
for reasons for his keeping away from politics and public life, he says politica] parties 
do not welcome and have no wish to encourage the entry of the members of the 
legal profession into political life. They want to keep the members of the Bar away 
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from politics and seats of political power. This is a matter open to argument on 
both sides, but my personal view is that if a leading member of the Bar takes active 
part in public and political life and if he is known to pay serious attention to politica] 
matters, and studies political and public problems thoroughly, the members of the 
party whose views he shares or favours, would themselves go to him and ask for his 
active co-operation with them in every sphere of ee activities, including 
membership of the Legislature. Of course these days every one has to incur- 
some expense for public activities, but such expenses will never in my 
opinion be prohibitive. This of course refersto membership ofthe Legisla- 
tures, Central or State, but public life is not confined to such membership 
There are many leading Lawyers competent, efficient and patriotic who for some 
reasons or other may not like to enter into a Legislature but they have a wide field 
of public and social welfare activities oe to them in their own cities and towns, 
‘and in the rural areas. There are ucational organisations. There are social 
welfare societies and there are local Municipal Boards and District Boards, which do 
not necessitate withdrawal or even abstention of members of the legal profession from 
their normal legal work. Misfortune is that the spirit of service seems to be dis- 
appearing. ‘The other day when I mentior.ed this matter to an eminent veteran 
leader of the Bar, who in his own days had been a great dolitical leader in his own 
State, he said ; ‘‘ Dr. Katju, we have got very eminent leaders in our oWn Bars.” ` 
They make money as much as we used to earn in our times. They are equally 
competent and learned in their profession, but they have no longing nor impulse 
to work for public life. ‘They keep themselves engaged in their professional work, 
and spend their spare time in relaxation, in gossip or playing golf on the fields or 
rummy in the evenings in clubs.” 

There is enormous scope for public work by talented and experienced membeis 
of the legal profession. Owing to their professional activities they come into the 
closest contact with all sections of the community, both in rural and in urban areas 
and they know at first hand the difficulties which the people suffer from deficiencies 
and short-comings in the legislative sphere and in executive administration. 
They can play an effective part in securing improvement and removing defects 
in executive administration. They can act individua'ly on their own behalf or as 
members of their Advocates Association. They can keep in close touch with the 
members of the Legislatures from their districts and persuade thcm to take necessary 
action in the legislative or the administrative sphere. It is a matter of regret that 
Indian lawyers outside the Legislature have seldom taken any part, either ‘ndividu- 
ally or collectively, in influ encing the proceedings of the Legislature in any parti- 
cular direction. We have got local self-governing bodies spread fairly extensively 
in every district. Members of the Bar should work in these organisations. I may 
mentian here that both Jawaharlal Nehru and Purushotam Das Tandon were, 
40 years aco Presidents of the Allahabad Municipal Board. The Municipa] Boards 
of today possess extensive powers in every field of public activity, and leaders of the 
Bar can almost reshape their cities and towns through their advice and act/on. 
In the rural areas Panchayati Raj is now being established and the guidance of the 
local leading lawyers will be of inestimable value, and avoid people making all 
sorts of mistakes; and then there are public activities of all kinds particularly in the 
educational and public health spheres and also of social welfare. 

These public activities are exceedingly important for maintaining the prestige 
and honour and status of the profession in the public eye. Only litigants come into 
contact with the leaders of the Bar on their professional side. Other sections of the 
community only come to know the Jeaders of the Bar for their activities in public 
life, and the deeds which they are able to achieve therein by reason of their emi- 
nenge in their profession. For maintaining the sanctity and the greatness of our 
domestic parliamentary form of government it is essential that we should have a 
widely respected and honoured. Bar to assist not only the Judiciary in the discharge 
of their judicial duties, but also to promote social welfare and prosperity of the people 
at large in every sphere of national life. 
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SALES TAX AND INTER-STATE TRADE * 
By 
T. V. VISWANATHA AIYAR. 


The levy of sales tax brings little comfort to the shop-keeper who has to pay 
the tax or the customer to whom he passes it on in turn. Both the trader and the 
consumer would be happy if sales tax could be wholly abolished from the tax system 
of the country; if that is not possible, replaced by proper financial adjustment between 
the Union and the States by devising suitable measures, such as, additional customs, . 
excise or octroi. But no State is willing for the abolition of salestax and, in fact, 
as the years have rolled on from 1939 when Madras led the way by levy of General 
Sales Tax, sales tax revenue has been a veritable ‘Kamadhenu’ and roughly 
occupies between 5'5% and 40°3% of the total revenues of each State. [Vide 
annexed table}. A look at the Table will show that no State will or can easily give u 
its sales tax revenue willingly. In some States, sales tax forms the largest angie 
source of revenue, even more than Land Revenue. While the total sales tax in 
1944 was only 8 crores, in 1954-55 only 57 crores, now in 1963-64 it is 250-21 
crores. For 1964-65 the figures are bound to be still higher, of the order of 280 
crores roughly double the total revenue to the Centre under head Income-tax (145. 
55 crores). The aggregate yield from Central sales tax alone in 1961-62 was 
Rs. 26.5 crores but it is estimated at Rs. 58 crores for 1964-65. The jump is 
significant. 

Sales tax impinges on a large number of people and a large number of 
interests, the consumer, wholesaler and retailer, large, medium and small, urban 
and rural, manufacturers, processers and finally,the State Governments themselves 
who are anxious to secure optimum revenue. The greatest difficulty is the problem 
of co-ordination between the different States and the different sales tax’ laws of the 
several States. By and large, the revenues come from the consumer. While it is 
true, broadly speaking, the tax operates as a great burden onthe consumer, the 
task of complying with the law and the regulations falls to the lot of the dealer. One 
of the gravest problems of the dealer is the complexity of the requirements placed 
on him. Many a small dealer feels it troublesome and annoying and even driving 
him out of business. This is especially so, where it is only one inthe many links in 
the trade, and the rate of tax happens to be high and tax is collected in everyone 
of the links. Thus it is to the interest of the buyer to minimise the number of links 
and the stages and to dispense with them. In this process, many small traders 
may go out of business. On the other hand, from the point of view of the industry, 
the need is to produce and sell at competitive prices. To the extent to which the 
rates of sales tax vary much between different States, for instance, if raw material 
is not taxed in one State, it is taxed high in another, the competition becomes 
materially affected. Since organised industry is made up of different concerns 
connected with different processes and if tax is collected variedly, the ultimate result 
may conceivably be a high total rate of tax. It is in this setting that large 
industries which have buyers all over India plump for all India uniformity in rates 
and regulations or even for the wholesale abolition of sales tax substituted by excise 
duty, or additional excise duty shareable between the States in proper proportion. 
The State Government will have in such event less problems of evasion. 


Then there is the vexed question of the various problems connected with inéer- 
State trade. It is in this connection that the solution is put forward for the removal 
e ee es 
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of sales tax from the purview of the States and placing it in the Union List. Short 
of this drastic remedy, various other remedies are also suggested, e.g., a uniform 
multi-point tax or a single-point tax adopted by all State Governments. A third 
alternative is a double-point tax or a uniform mixture of all these. A suggestion 
has also been made to have a ‘purchase tax by which when an article passes a 
boundary between two States each State will deal with traders who have purchased 
and not with traders of other States who have sold. 
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While in origin, sales tax was devised to meet the gap in revenue created by 
loss due to prohibition starting with a nominal rate of one-half of one per cent, as 
the demands of Government -have increased from year to year, these levies and 
rates have been adjusted, modified and altered from time to time to conform to 
changing circumstances and growing revenue needs. 


° Furthermore, the prohibition imposed by the Constitution under Article 286 
(prior to its amendment in 1956) on the powers of the exporting States to levy sales 
tax on goods sold for consumption in another State affected the revenues of most 
of the States, particularly those producing raw materials and manufactured goods. 
The loss was not as great for multi-point States as for single-point States, for the 
simple reason that the prohibition or restriction did not apply to sales prior to the 
last point of sale for export. The unamended Article 286 did not take note of 
régistered dealers. It equally extended its net on everyone—purchases by registered 
dealers, unregistered dealers and consumers. This gave rise to large scale evasion. 
The different measures undertaken by States to adopt their sales tax systems to their 
growing revenue needs to the restrictive provisions of the Constitution until condi- 
tions resulting therefrom made the system in each State variously complicated. The 
high rate of tax in multi-point States has affected the structure of the trade, viz., by 
tending to eliminate intermediaries and even loss of revenue to Government. In 
fact the Travancore-Cochin Sales Tax Committee recommended as a device to get 
over this, a levy of a single-point tax at a high rate on selected goods. Thisinits turn 
has also necessitated the grant of a large number of exemptions under the multi-point 
tax. Since the cost of production increased on account of a high rate of levy at 
every stage, the choice was to give exemptions or concessional rates or to tax at 
a single point. Tax on raw materials, increase on rates or extension of liability 
on importers, and the taxing of raw materials used by industries and the varying 
rates of tax on different goods under two-point system in Bombay, have all combined 
to increase the cost of production and to enhance the burden on consumers and 
multiply the difficulties of the dealers. Importing States seek to enforce jurisdiction 
on non-resident dealers. Hence the justification for a Central sales tax. 


The three main characteristics of sales tax are:(1)the levy on the generality of 
goods as they reach the stage of consumption ; (2) an incidence which virtually falls 
on the customer; (3) mode of collection, which is almost wholly based on the 
fixation of responsibility onthe dealer. These three in combination distinguish 
sales tax from excise and octroi. Excise is a tax on goods manufactured or 
produced and therefore, a tax on production and not on sale or proceeds of sale. 
There is no real overlapping between the two. Excise is collected from the 
manufacturer on his production, even if there are no sales, whereas sales tax is 
collected only from manufactured goods when sold. Excise has proximity to the 
point of production. Excise duties are necessarily selective and therefore duties 
are normally high. In other words, sales tax can take cognizance of the varying 
degrees of specialisation and differentiation which occur in goods as they leave the 
stages of production and primary process with which the excise is concerned. 


Octroi as a tax at the point of entry into specialised areas is unrelated to the 
different grades of consumption, poor and rich. It is collected from consignor, 
catrier or consignee and not necessarily from the dealer. There are other 
difficulties also. Customs cannot replace sales tax. Some of these compete 
with local production, since excise cannot be extended to all domestic industrial 
goods. ae 
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The merit of sales tax as a major source of revenue lies in the fact that it is 
dispersed over a large number of goods or dealers and this makes possible the 
realisation of substantial revenue from a comparatively Jow rate of tax, whereas 
by definition, customs and excise apply only to a strictly limited portion of the 
industrial output that is sold within the country. Even if sales tax is levied by the 
Centre on all India basis, it cannot be easily or effectively replaced by a combination 
of excise, customs and octroi. 


In India, Inter-State trade, commerce and intercourse are subject to regulation 
under Part XM of the Constitution. Part XII starts with Article 301 which 
says: “‘ Subject to the other provisions of this Part, trade, commerce and inter- 
course throughout the territory of India shall be free.” But the freedom so given 
is subject to certain restrictions. By Article 302, Parliament is given power to 
impose restrictions on trade, commerce and inter-course as may be required in public 
interest. Article 303 prohibits both the Parliament and the State Legislature from 
making any law giving preference to one State over another or making any 
discrimination between one State and another by virtue of any Entry relating to trade 
and commerce in any of the Lists in the VII Schedule. But this clause is however 
subject to the right of Parliament to make laws, giving preference or discrimination, 
if it is neessary for the purpose of dealing with the situation arising from scarcity 
of goods in any part of the territory of India. Notwithstanding Articles 301 and 
303, by Article 304, clause (a) the Legislature of an importing State is permitted to 
levy on imported goods, the same taxes as are levied on local goods and by 
Clause (b) to impose such reasonable restrictions on the freedom of trade, 
commerce or inter-course with or within the State as may be required in public 
interest, provided the previous sanction of the President is obtained. Article 305 
saves existing laws from the operation of Articles 301 and 303. Article 307 enables 
Parliament by law to appoint an authority to carry out the purposes of Articles 301, 
302, 303 and 304 and confer on that authority the necessary powers. 


Article 19 (1) (g) provides that all citizens shall have the right to practise any 
profession or to carry on any occupation, trade or business, but sub-clause (b) of the 
self-same Article says that nothing in sub-clause (g) shall affect the operation of 
any existing law in so far as it imposes or prevents the State from making any law 
imposing in the interests of the general public, reasonable restrictions on the 
exercise of the right (and in particular, provides that a State or a Corporation 
owned or controlled by a State may carry on any business, trade, industry or 
‘profession even to the exclusion, complete or partial, of citizens or otherwise). 
The economy of India requires no discriminatory impediments to be put on the 
free flow of commerce between the States and in order to place a curb on these 
impediments, the Constitution has enacted Part XIII; and by Article 246 it defines 
strictly the distribution of legislative powers between the Parliament and the Legis- 
latures of the States and has given detailed Lists in the VII Schedule, the Union List, 
the State List and the Concurrent List. Article 269 (3) states ‘‘ Parliament may by 
Jaw formulate principles for determining whether a sale or purchase of goods takes 
place in the course of inter-State trade or commerce.” Article 286 specially deals 
with the restrictions as to imposition of tax on the sale or purchase of goods and reads 
after the Constitution (VI Amendment) Act, 1956 as follows: “‘ (1) No law of a 
State shall impose, or authorise the imposition of, a tax on the sale or purchase of 
goods where such sale or purchase takes place (a) outside the State or (b) in the 
course of the import of the goods into or export of the goods out of, the territory 
of India. (2) Parliament may by law formulate principles for determining when 
a sale or purchase of goods takes place in any of the ways mentioned in clause (1). 
(3) Any law of the State shall, in so far as it imposes, or authorises the imposition 
of, a tax on the sale or purchase of goods declared by Parliament by law to be of 
special importance in inter-State trade or commerce, be subject to such restrictions 
and conditions in regard to the system of levy, rates or other incidents of the tax 
as Parliament may by law specify.” Entry 92 of List I, (the Union List) is: Taxes 
on the sale or purchase of newspapers and on advertisements published therein. 
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Entry 92-A is: Taxes on the sale or purchase of goods other than newspapers, 
where such sale or purchase takes place in the course of inter-State trade or 
commerce. Entry 53 of List II (State List) is “ Taxes on the consumption or sale 
of electricity”? and Entry 54 ‘‘ Taxes on the sale or purchase of goods other than 
newspapers, subject to the provisions of Entry 92-A of List I”. It will be seen 
therefrom that tax on sales or purchases of newspapers and advertisements pub- 
lished therein is within the exclusive power of Parliament as also tax on sales or 
purchases of goods in the course of inter-State trade or commerce. This exclusive 
power and domain over inter-State trade or commerce was vested in Parliament on 
the recommendation of the Taxation Enquiry Committee, as a resultof which Arti- 
cle 286 was amended and the new Entry 92-A was insertedin List I and Entry 54 
in List II was amended. 


. Consequently the necessity arose for Parliament to pass a Central Sales Tax 

Actin 1956 and its Preamble significantly reads as follows : (i) to formulate principles 
for determining when a sale or purchase of goods takes place in the course of 
inter-State trade or commerce or outside the State or in the course of import into 
or export from India; (ii) to provide for the levy, collection and distribution of 
taxes on sales of goods in the course of inter-State trade or commerce and (it) to 
declare certain goods to be of specialimportance in inter-State trade or tommerce 
and specify the restrictions and conditions to which State laws imposing taxes on 
the sale or purchase of such goods of special importance shall be subject. 


Section 3 of the Central Sales Tax Act defines an inter-State sale and according 
to the section only those sales which occasion the movement of goods from one 
State to another or are effected by transfer of documents of title to the goods 
during their movement from one State to another are regarded as inter-State sales. By 
an Explanation it has specifically provided that where there is movement of goods 
commencing in one State and terminating in the same State but passing through 
the territory of any other State shall not be deemed to be movement of goods 
from one State to another. By Chapter III of the Central Sales Tax Act, detailed 
provisions were made for imposing liability to pay tax on inter-State sales, for 
registration of dealers, fixing rates of tax and for levy and collection of tax and for 
imposing penalties for breach of the provisions of the Act relating to levy and 
collection of inter-State sales tax. By section 6, every dealer was made liable to 
pay taxon all sales effected by him in the course of inter-State trade or 
commerce. By sub-section (2) of section 8, the rates of tax on sales in the course 
of inter-State trade or commerce were directed to be calculated at the same rates 
and in the same manner as would have been done if the sale had in fact taken place 
inside the appropriate State. By section 9, the machinery for levy and collection 
of tax was prescribed. The tax payable by any dealer under the Act was to be 
levied and collected by the appropriate State in the mdnner provided by sub- 
section (2) which enacts that the authority for the time being empowered to 
assess, collect and enforce payment of any tax under the general sales tax law of 
the appropriate State shall on behalf of the Government of India assess, collect 
and enforce payment of any tax payable by any dealer under the Act in the same 
manner as the tax on the sale or purchase of goods under the general sales tax 
law of the State is assessed, paid and collected. It is manifest that by section 6, 
which is the charging section, liability to pay tax on inter-State sales is imposed 
upon all sales effected by any dealer in the course of inter-State trade or com- 
merce. The liability to pay tax under the Central Sales Tax Act arises on an 
inter-State sale. The tax though collected by the State in which the sale takes 
place [and also assigned to that State by Article 269 (1)], is due to the Central 
Gavernment and is payable at the rates prescribed in respect of intra-State sales 
by the State in which it is collected. 


As the exporting State will be the place where a dealer carries on the 
business of buying or selling, the provisions of the Central Sales Tax Act have, to a 
large extent, mitigated the harassment caused to the non-resident dealers. 
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The Central Sales Tax Act also lays down the rules for determining the situs 
of a‘sale whose ingredients occur in several States and thereby fixes the appropriate 
State which will have jurisdiction to assess and collect the Central sales tax. Of 
course, there are criticisms to the tests fixed, but it is not easy to define or fix these 
tests with great precision or applicability and while there is scope for improvement, 
it is not easy to provide for a comprehensive test. Goods which are of special 
importance from inter-State commerce from the point of view of the country as a 
whole are known as declared goods and there are 12 of them enumerated in section 
14. By section 15 of the Central Sales Tax Act, a State is prevented from 
charging a tax of more than 2 per cent on sale or purchase of such goods inside it 
and at more than one stage. When once this tax has been imposed and the goods 
are subsequently sold in inter-State commerce, it is refunded to the dealer. The 
rate of tax on an inter-State sale of declared goods depends on whether the sale is 
made to aregistered dealer buying for re-sale or either to such a dealer buying not 
for sale (for example to a manufacturer) or to an unregistered dealer and consu- 
mer. In the former case, the taxis 2 percent or lower or even nil depending 
upon the tax and the export incentive. In the latter case, the rate applicable to the 
sale of such goods inside the exporting State is subject to a maximum intra-State rate 
of 2 percent. The effect therefore is that the total incidence of tax, inter-State as 
- well aseintra-State will not exceed 2 per cent, when an inter-State buyer is a 
manufacturer or consumer or an unregistered dealer and a maximum of 4 per cent, 
when an inter-State buyer is a registered dealer who afterwards re-sells. 


Tax on non-declared goods in the course of inter-State trade or commerce 
varies according to whether the sale is made to Government or a registered dealer 
or a un-registered dealer or consumer. Subject to certain exceptions, the rate is 2 
per cent on sales to Government or to a registered dealer or to a purchaser for 
manufacture and re-sale and as regards unregistered dealers, the rate is 10 per cent 
or that prevalent in the exporting State whichever is higher. The exception is that 
the above rates of 2 per cent and 10 per cent have to be lowered where the intra- 
State rate itself is generally lower for intra-State transaction. 


Power is also given to individual States not to levy any Central sales tax in 
respect of such goods or classes of goods as may be mentioned and subject to 
certain conditions, if the Government is satisfied that it is to do so in the public 
interest. The Act does not prescribe any minimum turnover for inter-State sales 
for a dealer under the Central Sales Tax Act. Even if he has to deal with only a 
solitary transaction, a person can be a dealer even though no tax is payable by 
him, say, as a dealer in exempted goods. 


A commodity figuring in inter-State commerce may be subject to three 
taxes, (i) by the exporting State, if there is an intra-State sale of that com- 
modity in that State before export ; (ii) the Central tax on the inter-State sale 
transaction and (iii) the tax by the importing State on its own intra-State sale 
after the inter-State transaction is complete. This is of course in addition to 
customs or excise, if any, applicable. In considering the taxation in the exporting 
State prior to inter-State ‘sale, it is possible that there is no local sales tax in the 
exporting State in respect of certain transactions for instance, where a manu- 
facturer, producer or importer sells directly by way of inter-State sale to another 
in the importing State. If however there is an intra-State sales tax in the 
exporting State (the situation varies from State to State), then the sales tax of 
the exporting State will be an additional tax in inter-State sale. If relief is to be 
granted in respect of the local sales tax in the State of origin, this can be done in 
one of two ways firstly by granting rebate on tax levied on goods sold in inter-State 
commerce as is the case in the case of declared goods under the Central sales tax. 
The second way is by exempting from tax the internal purchases made for export 
in inter-State commerce. The total incidence of sales tax on imported goods as 
compared to locally produced goods will depend upon the nature of the tax in the 
importing State. The burden will be the heavier if the local tax is on a multi- 
point basis, -The effect of the Central tax on inter-State commerce is in varying 
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degrees. (a) In cases where a commodity is locally exempt from tax or the local 
tax is lower than 2 per cent in certain States, while not so in others, the inter-State 
commerce will seek the former as against the latter; (b) in cases where the tax in 
the importing State is lower than 10 per cent the Centrallevy of 10 per cent will 
put a heavier tax burden on imported goods than local goods and will have a 
tendency to discourage unregistered dealers or consumers from making inter-State 
purchases; (c) where the importing State’s sales tax is higher than Central sales 
tax, that State’s local commerce will be at a disadvantage and have the tendency 
to encourage inter-State purchases to the detriment of local commerce. In fact, 
on general analysis, it is found that a large proportion of the sales tax is paid by 
a small number of registered dealers with large turnovers. By authorising the 
exporting State to collect and retain the Central sales tax, the Central Sales Tax 
Act would appear to prefer that State to the importing State, apparently from the 
revenue standpoint. By not adopting the rates of the importing State on sales 
to buyers who are not federally registered dealers to sales to buyers who are 
federally registered but are purchasing for production and manufacture and then 
re-sale and also on sales to Government purchasing for manufacture and con- 
sumption, the Central Sales Tax Act makes the economic effect of Central! sales tax 
dependent upon the sales tax laws of the exporting States. Thechief disadvantage 
of allowing rates of exporting State to operate in respect of inter-State Sales as ° 
against the rates of the importing States is because of the difference between 
the rate of taxes in various States. Where the exporting State’s sales tax is higher 
in rate and the importing State’s rate is lower, there is in effect an inter-State 
barrier for free flow from the exporting State to the importing or marketing 
State. If however the rate of the exporting State is lesser, the barrier shifts to 
intra-State sales in the importing or marketing State, as the buyers will prefer to 
buy from outside than locally and therefore unnecessary movement is encouraged 
from the exporting State. 


If, however, the importing and the marketing States should have the power, 
it is conceivable that the sales tax rates would be the same for imported goods as 
well as locally produced goods. This is particularly so because Article 304-A 
of the Constitution specifically prohibits discriminatory rates between imported 
and locally produced goods. Speaking of the choice between the State of origin and 
State of market, Mr. Justice Rutledge of the United States Supreme Court gives 
weighty reasons for choosing the State of Market: “‘ The former (State of Market) 
is the State where the goods must come in competition with those sold locally. 
It is the one where the burden of the tax necessarily will fall equally on both classes 
of trade. To choose the tax of the State of origin presents at least some possibi- 
lities that the burden it imposes on its local trade with which the inter-State traffic 
does not compete at any rate, directly, will be heavier than that placed by the con- 
suming State on its local business of the same character. If therefore choice has 
to be made...... it should be in favour of the State of market or consumption as 
the one most certain to place the same tax load on both the inter-State and com- 
peting local business.” It is quite possible that if the importing State is given the 
power to fix the tax rates on its imports, it might conceivably attempt to protect 
a domestic product against an imported product but that is not a necessity. There 
is however one feature to be noticed. Where the imported article is subject to 
intra-State re-sale the rate for such sales can be so adopted as to protect the 
domestic product. The Taxation Enquiry Commission has this to say in relation 
to inter-State sales and for adopting a low rate for them. “‘ Since in permitting 
the levy of sales tax on inter-State trade the main intention is to ensure that some 
revenue accrues to the exporting States without raising unduly the burden on 
consumers in the importing State. It is necessary that the rate to specified in the 
Central Legislation should be comparatively low. It should in our opinion be 1 per 
cent. on all articles except on ‘ goods of special importance’ to inter-State trade.” 
Thus, the recommendation is that while the exporting State can retain the tax on 
inter-State sale, the importing State should obtain their share only by taxes on 
re-sales of goods by the registered dealers within their areas. 
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The Parliament has passed the Additional Duties of Excise (Goods of Special 
Importance) Act, 1957, to replace sales tax on sugar, tobacco and textiles by addi- 
tional duties of excise. The Finance Act, 1961, also included silk fabrics. Sales tax 
from its very inception has been a source of great harassment and inconvenience 
to businessmen though the tax ultimately falls on the consumer. Very often the 
dealer has not only to be the agent for collection for the Government but also has 
himself to bear all or some portion of the tax. The legal position with reference 
to any particular matter which is. difficult gets settled only by long drawn-out and 
often expensive litigation with the Department and in the Courts. By that time 
years pass on and omission by the dealer to collect is penalised by his having to 
pay the tax omitted to be collected. Thus, sales tax is a financial liability, very 
often unknowingly and unwillingly undertaken. The harassment is all the greater 
where Departmental harshness and or failure to understand business methods also 
come into play. The amount of annoyance that the administrative machinery 
could avoid_is considerable. Not only that. The necessity to send several returns’ 
and also to keep details, accounts and vouchers properly and understandably is a 
real hardship, particularly so where the dealer is a non-resident without any 
facilities within the local area. There is also the necessity to keep pace with 
sudden and changing laws and rules of each jurisdiction. Apart from the diff- 
- culties experienced by the assessees, there is also the question of evasion and the 
collection of tax in time. Diversity of rates on the same commodity in the 
Central and State sales tax laws, occasion the movement of goods from one State _ 
to another and this is as looked at from the angle of the consumer. Looked at 
from the angle of the dealer and multiplicity of taxation of the same commodity 
under different tax Jaws, the diversity of rates of tax give rise to problems of 
trade barriers from State to State. Because of the variation of the sales tax rates 
and systems of levy, there is often significant variation between the price of goods 
in one State or area or border area and that in the bordering State or area, and 
these also helped and encouraged smuggling between contiguous States. To avoid 
this result in the inter-State trade and administratton, recommendation was made 
that sales tax should be replaced by additional rates of excise duties on greater 
number of products than now and they be exempted from sales tax provided the 
estimated share of the revenues of each State would be assigned to the concerned 
State. While under Article 272 of the Constitution, the Centre can impose excise 
duties, it cannot direct the States to give up sales tax revenue generally or on a 
particular commodity. Hence on the recommendation of the Finance Commission, 
the Additional Duties of Excise Act was passed by the Parliament. States gave 
up sales tax on sugar, tobacco and textiles in lieu of their being given a share in 
the proceeds of additional excise duties of these commodities. The sha.eable 
revenue is fixed by the Finance Commission on the combined basis of consump- 
tion as well as population. The trade has widely welcomed this and in fact is 
clamouring for large additions to this list, as this procedure has the merit of elimi- 
nating considerable inconvenience and trouble in the collection of tax, billing, 
keeping of accounts and filing of returns. The States are actually in receipt of 
more revenue than before because evasion which was rampant before in such goods ° 
has been largely checked. The detailed statistics are of course not available, but 
the appended Table will give how much each State will be benefited by adopting 
this procedure and how much each State receives as shareable revenue. Incidentally 
doing away with sales tax on these items has helped considerably inter-State trade 
and commerce. 


As already stated, could the scheme be usefully, having regard to its 
known advantages, extended to other items ? The scheme of additional items 
can be effective only if all the producers can be tackled and the number of small 
producers are not many. Collection by way of excise is advantageous -from 
the point of administration only if the production is on a large scale and concen- 
trated in a few on whom hands can be laid. Of course the more and more the 
number of commodities enter additional excise duties list, the flexibility which sales 
tax has as its merit will be lost to the State in regard to those goods so added to 
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the list. ax rates in accordance with other local fiscal 
and trading according to varying grades and types of consumners. 


Furthermore while administrative and trading conditions may point to an enlarged 
excise list, it can only be at the cost of restraint voluntarily by the State in 
regard to revenue from such items. It is one thing to surrender such a fiscal 
power in regard to few selected items, but quite another to increase the list beyond 
limit. For want of data, it is not possible to postulate which course of action is 
advantageous. It is difficult to say whether the declared goods list should be 
enlarged or whether the additional excise duty list should be enlarged. At least 
hereafter each State must devise ways and means by which data are maintained in 
order to make a scientific study to see how in practice the one or other of the solu- 
tions mentioned is to be adopted or preferred. It is quite -possible that one 
system or one solution may be advantageous to one State and the other more 
advantageous to another State. Simplification of sales tax law, of procedures, 
sending of returns, keeping of vouchers and fairness and justice in assessment is 
called for whatever be the nature of the particular solution that may be offered. 


It has been claimed that the Preamble to the Indian Constitution and the 
Directive Principles of State Policy mentioned therein were formulated with definite 
social objectives and that these objectives are national objectives and therefore the - 
party in power is entitled to carry out State Planning as a vital and important 
_ step. The Third Five Year Plan has clarified that the major aims of national 
planning are inter alia “ the balanced development of different parts of the country, 
the extension of the benefits of economic progress to the less developed regions and 
widespread diffusion of industry.” A balanced regional development is very 
necessary to avoid wasteful and uneconomic movement of goods from one pocket 
or State of production to another of consumption. Minimum costs of production 
and smooth functioning of the distributive aspects of planning should be the aim 
and inter-regional justice can also be achieved. There is nothing to prohibit States 
from entering voluntarily into affangements to co-ordinate their efforts to realise the 
national objectives. 


For such balanced development, it is necessary that there should be a degree of 
uniformity in the Laws and the rates of taxation affecting the trade and commu- 
nity so that there may be free trade, commerce and inter-course throughout the 
territory of India as envisaged by the Constitution, subject of course to the limita- 
tions and restrictions imposed by it, in the interests of the general public. Unifor- 
mity of laws, rates and points of taxation in regard to sales tax, in all the States 
and the Union Territories is not easy of achievement nor is it practicable. There 
are several competing considerations and difficulties as enumerated and discussed 
above. But this cannot mean that the matter should be dropped there. 


My submission to this Seminar is, that in the interests of, “The Balanced 
Development of the Southern Region”’ there should be a measure of co-operation 
and uniformity in the laws and regulations of at least the four Southern States of 
Andhra Pradesh, Kerala, Madras and Mysore. There can be no gainsaying the 
fact that though these States have been formed on the linguistic basis, there is a 
compactness in habit, thinking and methods at least in regard to ways of life, 
culture, trade, commerce, etc. It is, therefore, to be hoped that by a co-operative 
effort between the Governments, Chambers of Commerce, Trading interests, Repre- 
sentatives of the Profession and the general public, a sort of working arrangement, if 
not by law, at least by general understanding, a degree of uniformity in the law to 
be applied and methods and procedures of assessment, levy and collection of tax, are 
arrived at. No State need give up its expected revenue, but smoothness in working 
and a measure of co-operation by those affected are bound to result from this 
arrangement. It will ease barriers in inter-State trade and commerce, at least 
in regard to the Southern Zone. This will also, I believe, be a check against 
evasion and corruption and lead to a very necessary lessening of avoidable harass- 
ment, administrative and procedural. 
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If the speech of the young and talented Madras Minister for Commercial 
Taxes, Sri R. Venkataraman at.the recent Madras Sales Tax Conference is any 
indication of the viewpoint of the Government and its sweet reasonableness, there 
is every hope that the suggestion I have made will have a welcome reception. 
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THE HINDU WOMEN’S RIGHTS TO PROPERTY ACT, 1937 : A CHANGE 
OF DIRECTION IN MADRAS AND AN APOLOGY. 
By . 
Dr. J. DUNCAN M. DERRETT (London). 


In view of the present writer’s attack on Jagadisan, J.’s., judgment in Manicka 
y. Arunachala1, he owes it to the readers of this journal to explain why in his 
present view the decision of the Full Bench in appeal from that judgment, given 
on 24th January, 1964? but only now come to hand is correct. He owes it toall » 
concerned in the earlier judgment, now found to be correct in respect of the law 
relating to this troublesome Statute, to express his regrets that, founding his own 
view onthe preexisting case-law and unwilling to disturb that view for the sake of 
further subtleties in a subject already over full of them, he felt the need to express 
at that time his unequivocal dissatisfaction with that judgment. 


For legal writers to “‘ eat their hats’, when the Court finds that their point of 
view is unfounded, is not altogether unheard of. Their duty is always to comment 
on cases to the best of their ability, right o1 wrong. When they turn out not to have 
been correctly advised they must (in the present writer’s opinion) humbly confess 
their ignorance. And this he now does. 


There is no point in wasting words. The Madras decision turns the stream of 
the law in a direction which is new for most law teachers. As a result, since this is 
correct, two decisions already before us, namely, Keluni v. Jagabandhu’ and Khatrani v. 
Tapeshwari*, turn out to be correct after all. The Madhya Pradesh Full Bench case 
namely, Bhondu Ganpat v. Ramdayal Govindram Kirad®, which the Madras High 
Court Full Bench has considered very briefly at p. 529% remains in conflict with 
the Madras decision®, but must be understood to be wrong. 


The result is that a widow of a coparcener who has herself taken under section 
3 (2) of the Act of 1937 cannot take by survivorship from the sole surviving copar- 
cener, nor, when there is no coparcener with them, can either or any of 
several such widows take by survivorship from each other. How this comes 
about when the widows have all along been understood to take, by virtue of the 
Statute, a coparcenary interest, is very difficult to explain; and many people 
outside Madras will find the subtlety too excruciating to be plausible. The 
statement which follows below is intended to facilitate comprehension. 


The Motive for the Rule. 


So long as the widow’s interest under the Act was subject to the limited estate 
it caused little offence. But as soon as the interest was turned into an absolute estate 
by the Hindu Succession Act, 1956, the situation changed radically. The previous 
position was tolerable, in that the unexpended corpus would often return to the co- 
parcenary or at any rate to reversioners of the deceased husband. But if the interest 
is to be an absolute interest this will not happen. The purpose of the Act was to 
give better rights to women, but not to give them better rights than men had. The 
purpose, as everyone knows, was to secure more satisfactorily the right to mainte- 
nance even out of joint-family property, and especially in competition with step-sons 
and brothers-in-law. Ifthe widows were to be able to absorb the entire joint-family 
property by the successive deaths of coparceners, including the sole surviving copar- 
cener, and of the widows of predeceased coparceners who had themselves taken 
under the Act, and were to accumulate all such rights with an absolute estate, the pur- 
See ee wae) ee Se ee ewe ee a U 

1. (1961) 2 M.LJ. 483 at (1963) 1 M.L.J. 3. ALR. 1958 Orissa 47. 
(J a Seen) pages 4. A.I.R. 1964 Patna 261 (F.B.). 


undar y. Arunachala Goundar, 5. ALR. 1960 M.P. 51 (F.B,). 
(1964) 2 M.L.J. 519 (FB). 
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pose of the Act of 1937, under the influence of the Act of 1956, would work dut not 
merely beyond anything contemplated by the Legislature but cvcn intolerably to 
many families. Moreover, in the interval between 1937 and 1956 no coparcener 
could dispose of his interest by will, so that there was no means of avoiding or 
otherwise anticipating this development. 


The Background to the Rule. 


The Act tells many things positively, but its silence is also expressive. Positively 
it tells us that the widow has the same interest that he himself had, and it grants her 
the right of partition like a male owner. Negatively we are told nothing about sur- 
vivorship, nothing about her being a coparcener, nothing about her right to partition, 
except that it-is given within the scope of a partition at Mitakshara law. Where his 

interest can be worked out by her as if she were a male owner of an interest at Mitak- 
" shara law, there and there only are we entitled to suppose thct her share may be ascer- 
tained, defined, and realised in the Mitakshara manner. But all these years we have 
been thinking that, since the widow’s interest could be utilised and protected exactly 
as if it were a coparcenary interest, and since it certainly fluctuated while a coparcener 
was alive exactly as if she were a coparcener, the quality of fluctuation upon the 
Mitakshara pattern was an incident of the interest in her hands. But this was not 
justified. i 


The Reasoning of the Rule. 


The rule, namely, that a widow who has no coparcener alive with her cannot take 
by survivorship from the last coparcener to die, nor from any widow who owns an 
interest under the same Act, is the result of a jealous scrutiny of the statute. The 
Statute has not been allowed to effect anything more than its words absolutely require. 


So long as a Mitakshara partition can occur, the method of ascertaining the share 
is available to her, and therefore up to that point fluctuation can seem to occur. 
But when a Mitakshara partition is not available, her right ceases to fluctuate, and 
the most she can ever obtain is a half of the family estate. 


The question arises, as it arose in Bhondu’s case1, whether, upon the death of the 
sole coparcener, the widow’s interest as such does not disappear, since the possibility 
of a Mitakshara partition has ceased. To this the answer is that there is no reason for 
supposing that a statutory right can disappear merely because part of the mechanism 
whereby it is to be realised disappears. Since she cannot lose-her right without 
cause she becomes, upon that death, a statutory right-holder along with those interes- 
ted in the estate. Therefore she is a tenant in common with them, and is entitled 
to work her rights out by a partition of the common kind against her co-owners, 
namely, the heirs or legatees of the sole coparcener or the other widows as the case 
may be. And her right, of course, is heritable, and will pass to her own assigns, heirs 
or legatees. 


By the recent Full Bench case Manicka Goundar v. Arunachala Goundar® we 
are made aware of the delicacy and difficulty of statutory construction’, as opposed 
to the development of the csae-law by analogy and otherwise. 


Postscript. 


The “ new ’’ position is not in conflict with any case except the Madhya Pradesh 
case and any unreported cases which have followed the “‘ old ” doctrine. Manorama 











1. AJR. 1960 M.P. 51 (F.B.). 

2 (1964) 2 M.L.J. 519 (F.B.). 
3. e unfairness, that the widow cannot 
“take by survivorship from the last coparcener 
or another widow, while the last coparcener can 
take by survivorship from her (in one view, not 
approved in Madras, he may take from her 
even when she has separated from the family), 
is3 asily explained, Survivorship to him was 


interrupted for her sake, namely for the sale of 
Protecting her maintenance while she lived, so 
that when she died he should benefit and his 
own interest be enlarged. But she cannot take 
by survivorship when the coparcenary comes to 
anend, since this was not one of the rights 
given her by the statute, and wo have no 
warrant for introducing it by analogy only, 
gl 


a , THE MADRAS LAW JOURNAL. , ” 15 
Bai’s`caset, is not in need of being overruled, as the reporter or editor. of the M.L.J. 
report of Manicka Goundar’s case? in the Full Bench case supposed. The dicta were 
from time to time wide : but they were not necessarily too wide. The judgment ranged 
over a large field, and perhaps some remarks were unnecessary. But the actual 
facts of that case were not concerned with a widow taking anything by survivorship. 
She (Manorama Bai) was the widow of the last coparcener 10 die, and thus har rights 
arose, and became ascertained, for the first and only time, as a result of the death 
of her husband,. Thus Manorama Bai does not conflict with the Rule now stated by 
the Madras High Court. 


THE HINDU SUECESSION ACT (XXX OF 1956) AND SECTION 2 OF THE 
HINDU WIDOW'S REMARRIAGE ACT (XV OF 1856). 
By 
K.. VENKATA SUBRAMANIAN, B.A., B.L., Advocate, Tirunelveli. 


“ Remarriage of a widow is not now under the Act a ground for divesting the 
estate inherited by her from her husband................ Her marriage which would 
evidently be after the vesting in her of her share or interest on the death of the hus- 

. band would not operate to divest such share or interest. The Hindu Widow’s 
Remarriage Act, 1856 is not repealed but section 4 of the present Act in effect abro- 
gates the operation of that Act in the case of a widow who succeeds to the property 
of her husband under the present section and section 14 has the effect of vesting 
in her that interest or share in her husband’s property as full owner of the same.” So 
states the learned editor of Mulla’s Hindu Law, 12th Edition at page 946 in his com- 
mentary on the Hindu Succession Act, 1956. 


Sri N. R. Raghavachariar also shares the same view, as disclosed by the following 
extract from his Hindu Law, 4th Edn., page 843: 


“ (1) A Hindu female inherited the property of her husband who died prior 
to 1937 and she remarried after 1956. The property inherited by her as a qualified 
owner would under the provisions of this Act have become her absolute prope 
and must descend on her death after the second marriage to her children by the 
second marriage and her second husband...... 

* 


+ * * + 


* * 

(3) The husband dies after the Act leaving property and children. His widow 
and the children take the property equally. Subsequently, the widow remarries 
and has children by the second marriage; when she dies the property left by her 
including the property which she obtained for her share by inheritance from her 
first husband on his death would be taken by all the children of both the marriages 
and the second husband.” 

Now section 2 of the Hindu Widow’s Remarriage Act XV of 1856 laid down 
that a Hindu widow on her remarriage forfeited her right to the property she 
had inherited from her late-husband. Our High Court recognising the incompati- 
bility between the renunciation of a widow’s status and the retention of a widow’s 
estate has taken the view that this rule of forfeiture applied both in cases where the 
rematriage_was in accordance with the custom of the community and in cases where 
the widow renounced Hindu faith embraced another religion and married a husband 
in accordance with that law. This was the law prior to the coming into effect of the 
Hindu Succession Act XXX of 1956. Other High Courts, except Allahabad. have 
also taken the same view. Is the law still the same or has it been abrogated as claimed 
by the learned editor of Mulla’s Hindu Law. 

The first thing that one has to take note of is that our Parliament which has 
repealed two other enactments in respecc of intestate succession among Hindus has 


le A.LR. 1957 Mad. 269. That case actual- the family (if indeed she did survive her 
sly decided that the widow of a coparcener may husband, which was never established) was 
take by his death any interests to which he him- Never investigated becauseif she did take under 
self survived by operation of law, including the Act her interest will have passed by survi- 
interests arising out of his father’s reunion with vorship to the last surviving coparcener if to no 
a collateral and’ that collateral’s son. What other. 
happened to the interest of another widow of 2. (1964) 2 M.L.J. 519 (F.B.). 
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allowed Act XV of 1856 to remain on the Statute Book. It naturally follow’ that 
even after Act XXX of 1956 a Hindu widow on her remarriage forfeited her right to 
the property she had inherited from her former husband unless it could be shown 
that section 2 of Act XV of 1856 has been repealed by implication under section 4 
of the later enactment, i.e., (a) the matter dealt with underitis also provided for in 
Central Act XXX of 1956 and (b) that the earlier law is inconsistent with the 
latter enactment. 


That the Hindu Succession Act XXX of 1956 is a complete code in respect of 
matters relating to intestate succession among Hindus and therefore provisions of the 
Act prevail over any text or rule of Hindu Law contrary thereto admits of no doubt. 
The rule of forfeiture on remarriage of a Hindu widow however pertains to the 
matter of remarriage and not to Succession. Further the absolute title which the 
‘widow as heir to her husband gets under sections 8 and 14 (1) of the Act is certainly 
not incompatible with its defeasibility on her subsequent remarriage. Defeasibility 
is not a restraint on the absolute title secured to her under section 14 (1) nora con- 
dition repugnant thereto. This aspect of the matter has been very clearly stated in 
a recent judgment of our High Court, Ramalingam v. Punithayalli’, Discussing 
the effect of a subsequent'adoption by the widow onthe absolute title she took . 
under section 14 (1) S. Ramachandra Iyer, C.J., observes as follows: “A defea- 
sible estate does not mean that it is a limited one. Defeasibility can coexist with 
an absolute estate...... A defeasible estate is one whereon the fulfilment of a condi- 
tion subsequent the ownership of the person holding it comes to an end or is 
defeated. So long as the condition or the supervening event has not happened the 
estate can exist as an absolute one in the hands of the person holding it.....” 


“ Tt cannot therefore be assumed from the mere fact that section 14 (1) confers 
an absolute estate on a female owner who till then had only a limited estate that it 
will not be liable to be defeated by the claims of a preferential heir to the owner from 
whom the lady inherited. The case of an adoption by a widow furnishes an example 
of defeasibility....° Itis submitted that subsequent remarriage by the widow is ano- 
ther instance of such defeasibility. It falls to be mentioned here that section 28 of the 
Hindu Succession Act cannot also be interpreted to mean an implied repeal of sec- 
tion 2 of Central Act XV of 1856 inasmuch as it deals admittedly only with disquali- 
fications in respect of intestate succession and not to divestiture of vested interests 
on the happening of supervening events. It therefore follows that the rule of divesti- 
ture contained in section 2 of the Hindu Widow’s Remarriage Act XV of 1856 is not 
impliedly abrogated by section 4 of the latter enactment. Further section 24 of the 
Hindu Succession Act furnishes another clue to this problem. The Legislature by 
enacting section 24 has clearly extended the application of the principle of for- 
feiture on remarriage in a.different form to the case of a widow of a predeceased 
son, the widow of a predeceased son of a predeceased son and the widow ofa 
brother of an intestate who but for this section would be entitled to inherit to the 
intestate despite their remarriage since section 2 of the Hindu Widow’s Remarriage 
Act XV of 1856 applied only tothe case of a widow of the intestate. Can it be reasona- 
bly presumed that Parliament which accepted this principle in section 24 disappro- 
ved of it and jettisoned by sections 4 and 28 of the same enactment. The fact is, 
remarriage of the widow ofan intestate isanevent subsequent tothe opening of 
succession to his estate and it cannot be properly provided for under the Hindu 
Succession Act. There was no need for it either, inasmuch as Central Act XV of 1856 
had specifically provided for it. Section 24 of the latter enactment extended the 
principle and filled up the lacuna by making it a disqualification for inheritance. 

It therefore follows that the law in respect of this matter has not been abrogated 
at all but confirmed and extended. Itis submitted that the opinions extracted above 
from Mulla’s Hindu ‘Law, 12th Edition and Sri N. R. Raghavachariar 4th Edn; 
needs reconsideration. 





1. (1964) 2 M.L.J. 571. 
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“ OBSCENE POSTERS, LITERATURE AND PUBLICITIES ”’* 
By 
G. RANGA RATHNAM, Advocate, Madras-4. 


There can be no two opinions on the necessity to remove and put down the 
obscene posters and publicities but the difficulty arises however in finding out as to 
what are obscene. The word obscene is not defined in the Indian Penal Code. What 
has to be considered as obscene or indecent has changed from time to time, region 
to region and may not be exactly the same in different ages. The tendency in recent , 
times is not to prohibit sex knowledge to be spread on scientific lines. Works of art, 
religious sculptures, paintings and engravings were never considered obscene. Ac- 
cording to Webster’s New International Dictionary the word obscene means “‘ offen- 
sive to chastity or modesty expressing or presenting to the mind or view something 
that delicacy, purity and decency forbid to be expressed etc.” The Oxford New 
English Dictionary defines obscene as offensive to modesty or decency ; expressing 
or suggesting unchaste and lustful ideas ; impure, indecent and lewd. ) 


No attempt was made to give a legal definition of obscenity until 1868 in England 
when Chief Justice Cockburn in Queen v. Hicklin1, laid down his test : ‘* The test 
of obscenity is this, whether the tendency of the matter charged as obscenity is to 
deprave and corrupt those whose minds are open to such immoral influence and 
into whose hands a publication of this sort may fall.” The above observations 
are quoted with approval even in India. In Sreeram Saksena v. Emperor®, the ac- 
cused who was convicted for selling pictures reproduced by some mechanical pro- 
cess from some of the photographs contained in books named Sun Bathers, Even 
in the Sunlight, Perfect Womanhood, Health and Efficiency was acquitted by the 
High Court of Calcutta. No doubt the pictures were all of nude female forms. 
It was held by the High Court that unless the pictures are an incentive to sensuality 
and excite impure thoughts in the minds of ordinary persons of normal temperament 
who may happen to look at them, they cannot be regarded as obscene within the 
meaning of section 292 of the Indian Penal Code. For the. purpose of deciding 
whether a picture is obscene or not, one has to consider to a great extent 
the surrounding circumstances, the pose, the posture, the suggestive 
element in the picture, the person into whose hands it is likely to fall. No 
hard and fast rule can be laid down for the determination of the matter. A picture 
of a woman in the nude is not per se obscene. The test of obscenity is not whether 
the pictures may have an undesirable effect upon a person of depraved or prurient 
mind but whether they would shock or offend the taste of an ordinary or decent- 
minded person. 


The Indian Law on the subject is dealt with in the Indian Penal Code in sections 
292, 293 and 294. 


“ Section 292.—Whoever (a) sells, lets to hire, distributes, publicly exhibits 
or in any manner puts into circulation, or for purposes of sale, hire, distribution, 
public exhibition or circulation, makes, produces or has in his possession any obscene 
book, pamphlet, paper, drawing, painting, representation or figure or any other 
obscene object whatsoever, or (b) imports, exports or conveys any obscene object 
for any of the purposes aforesaid etc. or (c) takes part in or receives profits from 
any business in the course of which he knows or has reason to believe that any such 
obscene objects are made, produced, purchased, imported, or exported, or (d) ad- 





* A lecture delivered at the Seminar held at of India, Madras Branch. 
Rt. Hon’ble Srinivasa Sastri Hall, Mylapore, 1. L.R. (1868) 3 Q.B. 360, 371. 
on 19th December, 1964, under the auspices of 2. LL.R. (1940) 1 Cal. 581. 
the Association of Moral and Social Hygiene 
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vertises or makes known that any person is engaged in any act which is an offence 
under this section etc. shall be punished with imprisonment or with fine.” Section 
293, Indian Penal Code, deals with the sale etc. of obscene object to young person. 
Section 294 deals with punishment for obscene acts in a public place or singing of 
obscene songs or uttering obscene words in or near any public place. The Press 
Objectionable Matter Act LVI of 1951 is also another Indian Enactment. But 
this Act is intended mainly tọ provide against the printing and publication of objec- 
tionable matter. Its object is to prevent and not to punish. A prosecution under 
section 292 of the Penal Code does not in any way amount to an evasion of the 
provisions of the Press Objectionable Matter Act. The leading case and landmark 
on this subject is reported in In re Panduranga1, where Justice Somasundaram up- 
held the conviction of a Printer and Publisher of a book called Kama Leelai which 
contained pictures of various postures of sexual intercourse with an explanatory 
. note on the opposite page. The 2nd accused in that case who was the keeper of 
the Press and who admitted in his statement that he was the keeper of the Press but 
stated that at the time the copies of the book Kama Leelai were printed, he was out 
of Madras, was acquitted on the ground that no answer given under section 342, 
Criminal Procedure Code, to the question put to the accused can be used to fill up 
the gaps in the prosecution case. The English Law on the subject is dealt with in 
the Obscene Publications Act and 10 other public Acts as well as many by-laws. 
The Vagrancy Acts, 1824 (Section 4) and 1838 (section 2) make it a summary offence 
to hold indecent exhibitions. In 1889 the Indecent Advertisements Act created a 
further summary offence of indecent advertisement punishable by a fine of 40 shillings 
or a month’s imprisonment. ‘The Act is intended to cover cases such as the pasting 
up of indecent posters in public places. In 1917 the Venereal Disease Act was passed 
making it an offence, subject to certain exceptions to offer by public advertisement to 
treat any person for venereal disease. The Judicial Proceedings (Regulation of 
Reports) Act, 1926 made it an offence to print or publish in relation to any judicial 
proceedings any indecent medical, surgical or physiological details calculated to 
injure public morals. A summary offence of publicly offering obscene books or 
articles for sale or distribution was created by The Metropolitan Police Act, 1839 
and this was extended to other towns by The Town Police Clauses Act, 1847. The 
Customs Act, 1952 made the importation of obscene matter an offence. The Post 
Office Act, 1953, makes it an offence to send indecent books or point through the 
Post. 


The English Law on the subject is at present embodied in the Obscene Publica- 
tions Act, 1959, which came into force on 29th August, 1959, implementing most 
of the recommendations of the House of Commons. A statutory test of obscenity 
is laid down in section 1. An article shall be deemed to be obscene if its offect is, 
if taken as a whole, such as to tend to deprave and corrupt persons who are likely, 
having regard to all the circumstances, to read, see or hear the matter contained or 
embodied in it. A defence is afforded to an innocent disseminator of the obscene 
matter. The Obscene Publications Act, 1857, which conferred powers of seizure 
and destruction of obscene matter is repealed and replaced in an altered form. 


It is made a defence in proceedings under the Act if publication of an article in 
question is shown to be justified, as being for the public good on the ground that 
it is in the interests of science, literature or art or learning etc. Expert evidence 
may be admitted to establish or negative this ground. After the 1959 Act came 
into force it would be of interest to note a recent case reported in Daily Telegraph 
and Morning Post Friday issue, dated lith December, 1964. Lord Parker, the 
Lord Chief Justice and 2 other Appeal Court Judges ruled in the High Court that 
not only sex but drug addiction made a book obscene and depraved. The question 
was whether Cain’s Book by, Alexander Trocchi which deals with Drug taking was 
obscene. That book concerns the imaginary life of a ‘‘ Jinkie” in New York. The 
prosecution’s suggestion was that the book highlighted the favourable effects of 





1. (1953) 1 M.L.J. 144. 
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drug taking. Lord Parker held “In my judgment there is no reason whatever. to 
confine obscenity depravity tosex”! Three Judges including Ashworth refused an 
application that the case should go to the House of Lords, as it involved no point 
of law of public importance. : 


Indecent Literature and noyels. 


The Literature of the World from the earlier times when people first 
learned to write represents the sum total of human thought throughout 
the ages and fromthe varied civilizations the human pilgrimage has traversed. 
Are we going to say that our contemporary literature is to be measured by 
what is suitable for the 14-year old school girl or boy to read ? Pornography and 
filthy books ought to be stamped out and suppressed. They are not literature. 
They have got no message, no inspiration. But in our desire for a healthy society, 
if we drive the criminal law too far, further than it ought to go, is there not a risk 
that there will be a revolt, a demand for a change in the law, so that the pendulum’ 
will swing too far the other way and allow to creep in that under the law as it exists 
to-day we can exclude and keep out ? In T.V. Martin Secker War Burgh Limited 
and others1, it was held that in deciding whether a recently published book or novel 
admittedly absorbed with the sex relationship of man and woman and purporting 
to describe contemporary literature is obscene, it is necessary to take into account 
the changed approach to ihe ques:ion of sex. Throwing one’s mind over ihe ages, 
the real guidance we get about how people thought and behaved is in their contem- 
porary literature. Where will we be to-day, if the literature of Greece and Rome 
have not portrayed what they did? Rome and Greece elevated human love to a cult 
if not a religion represented by Venus in the Roman World and Aphrodite in the 
Greek, two Goddesses in the form of women. In the Middle Ages there was an 
entirely different approach. A particular qualitative holiness was attached to the 
monks and nuns who dedicated themselves to a cloistered and sheltered life. At 
one extreme the Medieval Church taught that sex is sin, that the whole thing is dirty. 
At the other extreme you get the line of thought that nothing but mischief results 
from this policy of secrecy and covering up. The proper approach is one of frank- 
ness and plainspeaking. The expression of this extreme is found in the Nudist 
Colonies where people walk about without any clothes at all. 


The Role of Law. 


The casual relation between reading and behaviour is so uncertain the 
number of sexual stimuli so diverse and the subjective factors so numerous that 
the law in the sphere of obscenity should proceed with caution. Literary standard 
should not be regulated by°law. Literature is creative, imaginative, and 
aesthetic with no extrinsic purpose, its one criterion being fidelity to its own nature. 
It is the study of the universal but in the light of the individual and the particular, 
an expression of man’s creative faculty, intent on beauty not on utility. Law is 
not creative but regulative, seeking not a special ideal harmony, but a generalised 
justice and the application of universally valid principles. Thus it is impossible 
to attempt to confine literature within the Procrustean bed of the law. The value 
that society derives from freedom of discussion in the sexual sphere together with 
the value to society of the particular book in question must be weighed against the 
benefit of protection from a harmful effect upon sex conduct which may reasonably 
be expected to result from reading a book. Even if a book presents unpopular 
or unconventional views about sexual morality, it should be tolerated, provided 
its manner of presentation is not pornographic. The simplest way to achieve this 
result is to frame a law which takes into consideration the purpose with which a 
book has been written or established. When judging the effect of a book, the 
gtandard to be taken should be that of a reasonable man. 


It should be of interest to know the experience of The United States of America 
dealing with novels and literature through the decisions of the Courts of America. 
In 1821 the book entitled Memoirs of a Women of Pleasure was attacked as obs- 





1. (1954) 2 All E.R. 683. 


2. THE MADRAS LAW JOURNAL. [2965 


cene. In 1879 the Hicklin ruling! was accepted by the United States Couits, In 
1933 Judge Woolsey held in the famous “‘ The Ulysses case”’ Cuv..Friede? that the 
first question to be decided was the intent with which the book was written. If 
that was pornographic then the book should be condemned. If the book is coarse, 
blasphemous in a few spots but does not tend to promote lust or portrary filth for 
its own sake and the erotic matter does not furnish the dominent note of publi- 
cation, the book will not fall within the forbidden class. The question whether 
statutes banning obscene books were unconstitutional was raised in 1948 in Double- 
day’s case (Doubleday & Co. v. New York)*. The book created cbntroversy, some 
critics dubbing it as a pathological joke and others hailing it as a literary event. 
The sole issue in the above case before the United States Supreme Court was that of 
freedom of expression under the XIVth amendment. Onthis point the Court was 
equally divided. Finally in Commonwealth v. Gordont, Judge Boak held that 
sexual impurity in literature is that writing whose dominant purpose and effect is 
erotic allurement. It is the effect that counts more than the desire, if the effect 
is to incite sexual desire, it is to be forbidden. 





A (1868) LR. 3 Q.B. 360,371. 3. (1948) 335 U.S. 848. l 
2. (1933) 271 Mass. 318. 4, (1949) 66 Pa, D & C. 101. 
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THE RT. HON. LORD GARDINER. 
oe By 
fog T.V. VISWANATHA ATYAR. 


Lord Gardiner, appointed Lord Chancellor and sworn of the Privy Council 
in October, 1964, is an eminent lawyer who was called to the Bar in 1925 and 
became a King’s Counsel (now Queen’s Counsel) in 1948. He has been associated 
with the campaign for legal reform and is joint editor of “ Law Reform Now” 
(1963). 


The Lord Chancellor is both a leading member of the Cabinet and the head 
of the judiciary ; he is also, by virtue of his office, Speaker of the House of Lords. 
Unlike the Speaker of the House of Commons, he takes part in debates and may 
act as a Government spokesman on legal and! other matters. He has many 
important judicial functions; he isa member of the Judicial Committee of the Privy 
Council, presides, when he sits, over the hearing of appeals in the House of Lords, 
and is the first member of the Supreme Court of Judicature : as such he is a per- 
manent member of the Court of Appeal and, when he sits, its President. He is also 
President of the Chancery Division of the High Court of Justice. He controls the 
the machinery of the Courts and is responsible for advising the Crown on many 
appointments to the judiciary in England and Wales; he appoints justices of 
peace, and exercises ecclesiastical patronage. He is the minister responsible for 

the Judge Advocate General’s Department, the Land Registry, the Public Trustee 
' Office and the Public Record Office. 


Born on 30th May, 1900, Lord Gardiner went to school at Harrow, served as a 
2nd Lieutenant in the Coldstream Guards during the latter months of the first World 
war, and on demobilisation went to Magdalen College, Oxford. There he was Presi- 
dent of the Oxford University Dramatic Society and of the Oxford Union, the famous 
University Debating Society; in 1924 he toured the United States as a member of a 
debating team. 


By the time of the outbreak of the second World war Mr. Gerald Gardiner, 
as he was then, was known as one of the most successful juniors at the Bar. During 
the war he served overseas with the Friends Ambulance Unit under the British 
Red Cross Society. 


From 1947 to 1953 he was a member of the Committee on Supreme Court 
Practice and Procedure, and from 1952 to 1963 a member of the Lord Chancellor’s 
Law Reform Committee. In February, 1963 he was appointed Chairman of the 
committee set up by the General Council of the Bar to consider reforms of the 
circuit system of assizes and quarter sessions. 


Lord Gardiner is a former Chairman of the Bar Council, and of the Executive 
Committee of Justice, the British branch of the International Commission of Jurists, 
for whom he has carried out investigations overseas. He was also for many years 
the Honorary Treasurer of the Howard League for Penal Reform and j 
of the Board of the New Statesman. He was elected an Alderman of the London 
County Council in 1961 and served until January 1964, when he was created a Life 
Peer. 


Until he joined the Government, Lord Gardiner was joint chairman with 
Mr. Victor Gollanez of the National Campaign for the Abolition of Capital Punish- 
ment. He is author of “ Capital Punishment as a Deterrent ”, published in 1956. 

He married in 1925, and has a daughter. 
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Members of the Bar would be particularly interested in the Lord Chancellor’s 
plans for law reform. One of the provisions he is hoping to incluđe in legislation 
is to set up a permanent body of Law Commissioners who should have power to 
examine the law in force in other countries with a view to see where it Would be of 
use in his country. 


The Lord Chancellor is keenly following the reports of the more important 
decisions of the Supreme Court of India and has read with considerable interest 
the Supreme Court’s Advisory opinion on the conflict between the Courts and the 
Legislature in the State of Uttar Pradesh. (Special Reference 1 of 1964 . Opinion 


delivered on 30th September 1964). 
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STATE OF KERALA v. R. JACOB [A. 1. R. 1964 Kerala 316.]—A critical note on. 
By 
Messers V. MAYAKRISHNAN, B. A., M. L. AND N. RADHAKRISHNAN, M.A., B.L. 
Advocates, High Court, Madras. 


The State Governments seem to have experienced great difficulty in classifying 
the ‘ socially and educationally backward classes of citizens” under Article 15 (4) 
as evident from the facts emerging from several judicial decisions!. A study of the 
Judgment of Vaidyalingam , J., in Jacob Mathew v. State of Kerala®, and that of the 
Division Bench of the Kerala High Court on appeal is of considerable academic 
interest in this connection. We shall first take up the judgment of the single Judge, 


In the case under consideration the petitioners who were applicants for admis- 
sion to the Engineering and Medical Colleges challenged the validity of the classi- 
fication of the socially and educationally backward classes (hereinafter referred to as 
the other backward classes also)? made by the Government of Kerala under Article 
15 (4). In a lengthy judgment Vaidyalingam, J., examined the contentions of the 
respective parties in great detail and finally held that the enumeration of the other 
backward classes by the State in the impugned order was predominantly on the basis 
of caste and following the Supreme Court’s decisionin M. R. Balaji v. State 
of Mysore* said that “ the social and educational backwardness of the communities 
to whom the order under attack applies has been determined in a manner, which 
is not permissible under Article 15 (4) and that itself introduces an infirmity which 
is fatal to the validity of the said classification.” 5 


The Advocate-General argued that the State was quite right in listing the 
Ezhavas as a backward community and referred to some material published in 1909 
in support of this. However, Vaidyalingam, J., rejected this contention by pointing 
out that “ the matters mentioned, as existing in 1909, cannot certainly form the basis 
of any decision, that has to be taken by the Government in 1963.”"* Even otherwise 
the information contained in the District Gazetteers published by the Government 
as recently as 1962 went against the contention of the learned Advocate-General. 
According to the Kerala District Gazetteer relating to the Trivandrum District. “Next 
to the Nairs, the community which is numerically strong among the Hindus in 
Trivandrum District are the Ezhavas, whose traditional occupation was toddy drawing 
but who have, in the wake of the introduction of prohibition, taken to agriculture, 
trade and industries and have under proper guidance from their spiritual and social 
leaders, considerably improved their social, economic and political conditions.” 
The Kerala District Gazetteer relating to Trichur District has this to say about the 
Ezhavas of that district: “Moreover, in recent times there has been a great ferment 
among them in all parts of the State, and the community has been forging ahead, 
a SL ————————— 


1. Article 15(1): “The State shall not discriminate against any citizen on grounds only of 
religion, race, caste, sex, place of birth or any of them. 
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(4) Nothing in this article or in clause (2) of Article 29 shall prevent the State from making 
any special rovision for the advancement of any socially and educationally backward classes of 
citizens or for the Scheduled Castes and the Scheduled Tribes.” 


2. A.LR. 1964 Kerala 39. 


3. The term “other backward classes”? means the backward classes other than the 
Scheduled Castes and the Scheduled Tribes. 


4. A.J.R. 1963 S.C. 649. 
5. A.JI.R. 1964 Kerala 39 at p. 57. 
6. Ibid, at page 59. 
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They have attained an important position as merchants, land-owners and cultivators. 
A good number of them have also taken to the learned professions. Under the 
inspiring guidance of great men like Sri Narayana Guru and Kumaran Asan, they 
have become a very influential community in the State.” The District Gazetteer 
relating to the Kozhikode District described the position of Thiyyas also listed as 
backward as follows :—“ ....many of the Thiyyas became agriculturists, traders, 
shopkeepers etc. They also attained a considerable position as land- 
owners. The Thiyyas of the District form a most progressive community. 
Many of the members of this community have risen to the highest positions in 
the learned professions.” Referring to these details and the learned Advocate- 
General’s contention noted above Vaidyalingam, J., said that ‘‘ those statements 
contained in the said publication made as late as 1962 will show that the Ezhava 
community, even according to the Government was progressing very fast, both 
socially and educationally. They do not fit in with the stand taken by the State 
Government in 1963 that the said group must be considered to be socially and 
erie backward. Both the statements cannot certainly stand side by 
side,” 


The State Government treated the Ezhavas as educationally backward on the 
basis of their occupation and the literacy figures available in the census of 1941. 
Vaidyalingam, J., said that ‘“‘no conclusion can be arrived at in 1963 regarding the 
educational backwardness or otherwise of any group on the basis of the figures col- 
lected in 1941.8. Even going by the materials available for 1941, which was 
incomplete in so far as there were no figures available for Malabar area, the 
learned Judge observed that “ the State Government cannot be considered to have 
acted properly in treating the Ezhavas as educationally backward when they appear 
to have had as high a percentage of literacy, namely 46.5% in Travancore as against 
the State average of 55% and 34.7% in Cochin as against State average of 41%. 
According to the State Government, this community has not advanced in the field 
of education. It may be correct or may not be correct. But there is no material 
collected by the Government or placed before this Court, from which it is possible 
to accept the contention of the State Government that the progress has not been 
appreciable at all.”® The learned Judge, it is submitted, was perfectly right in 
developing the above reasoning because the Supreme Court in M. R. Balaji v. State 
of Mysore,'° laid down that the communities whose average was less than 50% of 
the State average were “ obviously educationally backward classes of citizens ” but 
refused to regard the Muslim community whose average was 5 per thousand as 
against the State average of 6.9 as educationally backward in the State of Mysore. 
Commenting on this part of the Supreme Court’s judgment in Balaji’s caset? one of 
us pointed out that “‘itis....legitimate to infer that the safest course for the State 
would be to treat only those communities whose average is less than 50% of the State 
average” as belonging to the educationally backward classes.11 


The Kerala Government treated the Muslim community as socially backward 
for the only reason that the Muslim women observe Purdah. Following the Supreme 
Court’s decision in M. R. Balaji v. State of Mysore?®, Vaidyalingam, J., however said 
that in considering the social backwardness of a group of persons, it is necessary to 
consider whether it is economically backward also. ` The Government did not 
make any investigation into the economic condition of Muslims or of Ezhavas. In 
the case of Latin, Catholics, other backward Christians and other backward Hindus 
also there was “no investigation or attempt made to collect materials or data 





Ibid. 
Ibid, at p. 60. 

Ibid. 

10. A.LR. 1963 S.C. 649. 


11. N. Radhakrishnan, “ Reservation to the Backward classes.” The Indian Year book 
International Affairs, 1964 Vol. XI, p. 327. on ear book of 
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regarding the social and educational backwardness of these groups or about their 
economic condition.” 12 


Vaidyalingam, J., referred to the various tests, (caste, poverty, occupation, resi- 
dence) laid down by the Supreme Courtin Balaji’s case‘? in determining social back- 
wardness under Article 15 (4) and said : “ These observations, in my view, clearly, 
indicate that these various circumstances to be taken into account, must be found to 
exist by the State Government, as far as possible within a reasonable time of passing 
the order declaring a particular group as «backward class, entitling to assistance under 
Article 15 (4) of the Constitution. In my view, no such approach has been made 
in this case at all. On the other hand, reliance has been placed on very ancient 
matters, which may or may not have relation to actualities, and which could be 
decided only after a proper investigation and collection of materials relevant for the 
‘said purpose has been made.” It is not very clear whether the above inference follows. 
from the judgment of the Supreme Court in Balaji’s case}. Suffice it to note at this 
stage that in the result the learned Judge held against the classification of the other 
backward classes. 


On appeal, however, the above decision was reversed by a Division Bench ( M. S. 
Menon, C. J., and Madhavan Nair, J., ) of the Kerala High Court in State of Kerala 
v. R. Jacob14, The Division Bench said that in view of the details furnished in the 
affidavit on behalf of the State and the affidavit of the guardian of the third res- 
pondent, it had no hesitation in holding that the Ezhavas, Muslims and the Latin. 
Catholics inclusive of Anglo-Indians constitute the other backward classes within 
the meaning of Article 15 (4) of the Constitution. Though it is not known to us what 
exactly were the details supplied by the respective parties in their affidavits and 
whether they included some information not brought to the notice of Vaidyalingam) 
J., we may examine in some detail the arguments advanced by the Division Bench in 
support of its decision. 


The Division Bench said: “ a perusal of the relevant entries in the Cochin Tribes 
and Castes by Mr. L. K. Ananthakrishna Ayyar, the Cochin State Manual by Mr. C. 
Achyuta Menon, the Report of the Backward Classes Commission appointed by the 
President of India, the Report of the Evaluation Committee constituted by the Govern- 
ment of Kerala and the other publications to which our attention has been drawn 
indicates that the three communities in whose favour the reservations have been made 
should be considered as backward, both socially and educationally.” 25 The Division 
Bench has not stated what these “other publications” are and therefore we may confine 
our comments to the works expressly referred to by it, barring the Report of the Evalu- 
ation Committee which is not available to us. The Cochin Tribes and Castes by Mr. 
L. K. Ananthakrishna Ayyar and the Cochin State Manual by Mr. C. Achyuta 
Menon were published respectively in 1909 and 191316. So far as the Report of 
the Backward Classes Commission is concerned, the Division Bench, it is submitted, 
was not quite right in relying on it for at least two reasons. First of all, though the 
Backward Classes Commission submitted its Report in 1955 it too relied on the pre- 
vious census Reports (previous to 1951) for determining the educational backward- 
ness under Article 15 (4).17 Secondly, the Commission did not collect sufficient 





12. A.I.R. 1964 Kerala 39 at p. 61. 

13. A.LR. 1963 S.C. 649. 

14. AIR. 1964 Kerala 316. 

15. Ibid, at p. 318. 

16. Reference tọ the latter work by us is to the Malayalam translation by Mr. V. K. Kunjan 
Menon, published in 1913. 

17. As the Commission itself noted :— “ The caste-wise statistics in the previous census re- 

orts were not compiled on a uniform basis throughout India“and were, therefore, not of much use. 

in the absence of reliable facts and figures, the only course open to us was to rely on the statistics 
available from the various Governments and the previous census reports and to go by the general 
impressions of government officers, leaders of public opinion and social workers. The census 
department have furnished us with approximate Mae err figures for most of the communities, but 
we assume no responsibility for the reliability or of these figures, We feel, however, that 
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or any information on the economic position of several castes and commupities 
as evident from a cursory glance at the Report. As one of us had occasion to point 
out elsewhere the Commission proceeded with its work in a very unsatisfactory 
manner.?® It is indeed surprising that the Division Bench should have relied heavily 
on such old materials and failed to take into account the information supplied about 
the Ezhavas in the District Cazetteers published as recently as 1962 and on which 
Vaidyalingam, J., had laid so much emphasis. In fact the Division Bench has not 
referred to the District Gazetteers at all. Itis difficult to understand how the 
Ezhavas who could not be considered as educationally backward either on the basis 
of the figures available in the census of 1941 (if the test of less than 50% of the State 
average laid down by the Supreme Court in M. R. Balaji v. State of Mysore!’ 
were followed) or on the basis of the information contained in the District 
Gazetteers published in 1962 both in fact pointing to the contrary—were regarded 
-as educationally backward by the Division Bench. 


The Division Bench appears to have relied rather heavily on ancient materials 
for coming to the conclusion that the Ezhavas, Muslims and Latin Catholics were 
economically backward. Vaidyalingam, J., it will be recalled, said in his judgment 
that no investigation was made by the Government regarding the economic condition 
of these communities. Soon after that judgment Mr. Shankar, the Chief Minister 
of Kerala, was reported to have said that it would be difficult to gauge the economic 
backwardness of various communities and it was not a practical proposition to 
make that a condition for purposes of reservation.2® In other words the Govern- 
ment of Kerala did not consider economic backwardness as one of the conditions 
a must be complied with in determining the other backward classes under Article 
15 (4). 


The Division Bench was no doubt concerned with the antiquity of the materials 
relied on by it. As it said: ‘“ We must, however, point out that the paucity of upto- 
date data has been a source of considerable worry. It is impossible to say that our 
conclusion has not been influenced to some extent at any rate, by our own experience 
of life and work in this State. An enduring conclusion, however, should not be 
based on data and that is not absolutely upto date or on judicial experience which 
such data may disprove or modify. We think it is essential that the State should 
immediately embark upon a fact-finding enquiry into matters that are relevant and 
frame appropriate orders in the light of that enquiry.’’*+ It is open to doubt whether 
the subjective satisfaction of the learned Judges could be allowed to influence the 
decision even to “ some extent ” on a question of fact especially when the information 
contained in the census records and the District Gazetteers spoke to the contrary. 
The issue at stake was of fundamental importance and one wishes that the Court 
discussed this question in some detail at least. If the Division Bench sitting in 1964 
can rely on materials which are as old as 50 years or more, a Court hearing a similar 
casein, say, 1984 can do the same. In such a case where is the need for the collection 
of upto-date figures ? If a conclusion arrived at on the basis of ancient materials 
can successfully escape challenge before a Court now why should such conclusion 
have an “ enduring ” character hereafter ? In the present submission if any class is 
to be treated as socially, economically and educationally backward under Article 





the conclusion that we have drawn from the mass or material collected by us are fairly satisfactory. 
ME PEA The figures for 1951 have been estimated on the basis of the previous census by applying 
the growth percentage of the population as a whole. Some minor adjustments have been made 
in the estimated figures of scheduled castes in order to make the total tally with the 1951 census 
total. We cannot consider this method of compilation either satisfactory or reliable, but we had to 
utilize whatever materials were made available to us. “Report of the Backward Classes Commission”, 
Vol. I, pp. 7 to 11. Referring to the resort to ancient materials as “queer” the Commission noted “The 
literacy figures are not available for 1951 for any of the communities and the commission 
is driven to the queer position of having to refer in 1954-55 to the figures of literacy recorded 
against a community in 1931, a date nearly quarter of a century back.” Ibid, p. 11. 

18. See N. Radhakrishnan op. cit. pp. 310-315. 

19. A.I.R. 1963 S.C. 649. 

20.' The Hindu, August 29, 1963. 

21. A.LR. 1964 Kerala, 316 at p. 319. 
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15 (4) it could be only on the basis of the materials collected after 1950 because it was 
the Constitution which brought into being the other backward classes. Otherwise 
it will be just like putting the cart before the horse. In most of the States prior to 
1950 there were no such classes at all. Thus in Mysore before 1950—and subsequently 
for some time also—all except the Brahmins were treated as backward communities. 
It is highly doubtful whether all the necessary data compatible with the existing posi- 
tion are available in any of the earlier works. In Ramakrishna Singh v. State of 
Mysore?*, a Division Bench of the Mysore High Court (Das Gupta, C. J., and 
Hombe Gowda, J., the former delivering judgment) said that “‘ the determination 
of backward classes made in 1959 on the basis of Census Report of 1941 can hardly 
be said to be based on any intelligible principle. It would not merely amount 
to taking judicial motice to say that considerable changes have taken place between 
1941 and 1959 and the Census Report of 1941 cannot be any basis for determination 
of backward classes in 1959.” 


The Division Bench of the Kerala High Court said : “‘ This is a State where if 
anything untoward is done, there will be an immediate clamour on the floor of the 
Assembly, in the press and on the platform. There is nothing on evidence to show 
that Exhibit R.-1 or its predecessors provoked an adverse criticism. The very 
quiescence may be indicative of the correctness of the reservation.’’2? It is indeed 
surprising that the Court adopted this reasoning to buttress its conclusion that the 
Government had validly determined the other backward classes under Article 15 (4). 
Whether there was public criticism or not of governmental orders enumerating the 
socially and educationally backward classes 1s beside the point for, the validity of 
such orders cannot be made to depend upon the undependable yardstick of respon- 
sible or irresponsible criticism in the Assembly or Press or on the Platform. More- 
over, when all the minority communities and a considerable portion of the Hindu 
population (Ezhavas constituting 25% of the population in the State) were classi- 
fied as the other backward classes who could be expected to raise their voice against 
the inclusion of any one community ? Surely the non-backward classes cannot be 
expected to protest especially when there is no certainty of any distinct advantage 
positively accruing to them. In case they criticise the governmental orders in public 
they are likely to be branded as reactionaries and being jealous of the help given to 
the weaker elements. The non-backward classes may not be prepared to take this 
unnecessary risk and may perhaps for this reason have developed supreme indifference 
to the whole question. The only sections of people who are concerned in the 
matter are the really backward classes who might feel threatened by the ever- 
expanding list of the other backward classes in the State. Fearing adverse conse- 
quences they too might not be vociferous in criticising the Governmental orders. 
However, it is important to note in this connection the following observations of 
the Kerala Administrative Reforms Committee : ‘ There are among the “ backward 
classes’, communities which was “relatively advanced ” and those who are truly 
backward. The latter have a feeling that the benefit of reservation generally goes 
to the former.’ 24 


The foregoing analysis of the Kerala High Court’s Judgment is at present no 
more than of mere academic interest in view of the recent decision of the Supreme 
Court in Chitralekha v. State of Mysore?*. In this case Subba Rao, J., delivering 
the Judgment of the majority of the Court (dissenting Mudholkar, J., concurring 
on this point) said that under no circumstances a “class” in Article 15(4) can be equa- 
ted toa “caste”? and that caste cannot be taken as unit for determining back- 
wardness under that Article. As the learned Judge said, “ If the makers of the Consti- 
tution intended to take castes also as units of social and educational backwardness, 
they would have said so as they have said in the case of the Scheduled Castes and 
Scheduled Tribes.” The pointed attention of the Division Bench of the Kerala 
E aS 

22. A.I.R. 1960 Mysore. 338 at p. 347. 

23. AIR. 1964 Kerala, 316 at p. 319. 

24. Quoted in N. Radhakrishna op. cit. p. 345, 

25. A.LR.-1964 S.C. 1823, at p. 1833, 


High Court was drawn to this passage in the Supreme Court’s judgment‘and it was 
argued on that basis that there should be no reservation on the basis of castes. * The 
Division Bench, however, said that it was unable to understand the decision in that 
way and referring to some portions in Subba Rao, J’s exposition of the observations 
of Gajendragadkar, J., in Balaji’s case?! said : According to Funk and Wagnalls 
Standard Dictionary “‘ caste ” is no more than an hereditary class into which Hindu 
society is divided. And we see nothing in the decision of the Supreme Court which 
precludes the conclusion that if the whole or a substantial portion of a caste is socially 
and educationally backward, then the name of that caste will not be a symbol or a 
synonym for a class of citizens who are socially and educationally backward, and 
thus within the ambit of clause (4) of Article 15 of the Constitution.” 27 Though this 
view of the Division Bench is sustainable on the strength of the Supreme Court’s 
decision in Balaji’s case*® it is irreconcilable with Subba, Rao, J’s interpretation in 
Chitraleka’s case*® the Division Bench seems to have failed to appreciate the distinc- 
” tion that while Subba Rao, J., expounded a part of the Supreme Court’s judgment in 
Balaji’s case?®, he put forward his own interpretation which went against the earlier 
decision. In this view of the matter it is not possible to adopt caste as unit for 
determining any of the various forms of backwardness under Article 15 (4) either 
directly or indirectly and therefore the question of relying on the previous 
Census Reports or earlier works which give castewise details cannot arise at all. 
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MARCH OF LAW IN 1964. 


There is mich to be said for the view that it is not a plethora of precedents we 
suffer from but a dearth. It is often difficult to find just the precedent that one 
would like to have and one can appreciate the picturesque way in which the pro- 
blem is posed by the anonymous author of the Apostrophe : oe 


“ Oh precedent ! where is that charm 
That-sages have seen in thy face? 
-` When “ conire”’? you greatly alarm, 
And befriending me bring me ‘disgrace. 
= I wade through citations galore, 
Dissect ana distinguish the same, 
Pile volumes aroung me a score 
And prove my opponent quite lame.. 
My precedents now seem most sound, 
But I find mid defeat and vain fury 
There never was yet to be found E r 


Precedent for a Judge or a Jury.” a 


Further as Sir Frederick Pollock truly points out there is no knowing beforehand 
whether a decision, trifling as it is, may not at some time have its use for the modern 
practitioner or text-writer.’ Each year witnesses, by and large, substantial develop- 
ments in law. No less than 52-decisions of the Supreme Court, have been reported 
in the columns of this jo. rnal during the course of the year in addition to all the 
impértant decisions rendered by the High Court. An attempt is made herein 
to assess thé onward march of law during 1964 in respect of at least some of the im- 
portant titles of law. ` at : 2 ee Bae 2 

Courts: - Their powers and jurisdiction —In University of Madras v, Nagatingam}, 
it is pointed out that the High Court has a controlling jurisdiction mech under 
Article 226 of the Constitition over disciplinary action taken by an academic 
body like the University against a pupil found by it to be gi ilty ofmalpractice at 
the examination, since in taking such action it is not doing an administrative but a 
quasi-judicial act which should conform to the principles of natural justice. 
Fayaveerapandiya Nadar v. C. I. T.*, holds that the High Court has no. jurisdiction: 
under section 66 of the Income-tax Act in dealing with a reference to callfor addi- 
tional evidence ofany description. Alamelou v. State of Pondtcherry®, lays down. that 
since it is a cardinal principle of al] systems of jurisprudence that suspicion’ cannot 
displace proof and that gu ilt cannot be inferred by guess-work of any kind, the High” 





—— 


as, 


1. (1964) 2 M.L.J. 251." 3. (1964) 1 M.L.J. 261. l 
2. ‘i964 1 ML, 201 . we ge 


J) : THE MADRAS LAW JOURNAL. (1964 
Court has power to interfere in appeal where a conviction is based on material 
which is totally destitute of the legal elements of crime, and that it is the duty of 
the Court in an appeal (from Pondicherry) to satisfy itself that the Judgment is 
in accordance with Jaw even if the appellant against conviction wants to withdraw 
the appeal. In Raghubir Saran v. Siate of Bihar’, the Supreme Court points out that 
every High Court as the highest Court exercising criminal jurisdiction in a State 
has inherent power to make any order for the purpose of securing the ends of justice, 
that this power extends to expunction or ordering expunction of irrelevant passages 
from a judgment or order of a Subordinate Court and would be exercised by it in 
appropriate cases for securing the ends of justice, and that being an extraordinary 
power it will, however, not be pressed in aid except for remedying a flagrant abuse 
bordinate Court of its powers such as by passing comment upon a matter 


by a su 
not relevant to the controversy before it and which is unwarranted or is likely to 


harm or prejudice another. 


BAR AND THE PROFESSION OF LAw.—In Ramasrinivasan, In re?, it is held that since 
neither the Bar Councils Act of 1926 nor the Advocates Act of 1961 has been made 
applicable to the Pondicherry State, nor any question of fundamental right urder 
the Constitution is involved an Advocate of Madras State has no vested right to 
a r and plead before the Courts in Pondicherry. Bar Council, Madras v. R?, 
decides that the principle that on an Advocate being convicted of a criminal offence 
such conviction would of itself be evidence of misconduct within the meaning of 
section 10 of the Bar Councils Act, 1926, will not cover a case of punishment in- 
ficted on an Advocate holding the post of an officer after administrative inquiry 
in disciplinary proceedings, there being neither a criminal charge nor adjudi- 
cation by the ordinary Courts of the land. E. V. Kumarv. University of Madras*, 
makes it clear that the same Counsel should not appear for defending two parties, 
when there is every likelihood of their interest being in conflict. 


CONSTITUTIONAL LAw.—In Swami Motor Transport (P.), Lid. v. Sn Sankara- 
swamigal Muit®, the Supreme Court points out that Article r4 of the Constitution 
permits classification on intelligible differentia and the latter must have a 
rational relation to the object sought to be achieved by the impugned legislation 
that the classification may be founded on different bases such as geographical] 
or according to objects or occupations, or the like ; that while good faith ard 
knowledge of the existing conditions on the part of a Legislature are to be presumed, 
if there is nothing in the face of the law or surrounding circt mstances brought to 
the notice of the Court on which the classification may reasanably be regarded 
as based, the presumption of constitutionality cannot be carried to the extent of 
always holding that there must be some undisclosed and unknown reasons for sub- 
jecting certain individuals or corporations to hostile or discriminating legislation ; 
that it is true that population alone cannot form the basis for classification of tenants 
of non-residential buildings in cities like Madras etc., and those of similar buildings 
in towns like Tanjore made in the Madras City Tenants Protection Act as amended 
in 1960 ; but where the principal Act applicd both to residential as well as non- 
residenitial buildings, the statement in the Objects and Reasons of the Amending 
Act that it was enacted with the main object of safeguarding the tenants from evic- 
tion from residential quarters was only to emphasise the main object but not to 
exclude the operation of the Act to non-residential buildings ; and that the Amend- 
ing Act was not violative of the provisions of Article 14. In Anant Prasad Lakshmi- 
nivas Ganeriwal v. State of A.P.°, the Supreme Court holds that inasmuch as the State 
of Andhra Pradesh consists of two areas one of which comes from the former Part A 
State of Madras and the other from the former Part B State of Hyderabad, and they 
naturally had different laws among which were laws with respect to public trusts 
of areligious nature with differenccs in details in their provisions, the Hyd:rabad 
Endowments Regulations of 1940 were not repugnant to Article 14 and were valid 
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on the ground of geographical classification based on historical reasons. Vajravelu 
Mudaliar v. Special Deputy Collector, takes the view that the Land Acquisition (Madras 
Amendment) Act XXXIII of 1961, empowering the State to acquire land for housing 
schemes at a price lower than what the State has to pay under the Land Acquistion 
Act, 1894, is discriminatory and offends Article 14 and is, therefore, void. In M. G. 
Krishna Yachendra v. Krishna Yachendra*, the Supreme Court decides that section 45 
of the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948, providing 
that maintenance-holders should get 1/5 ard the proprietor and his sons 4/5 out ofthe 
compensation paid on the taking over of the estate by Government cannot be assailed 
as invalid on the ground of its contravening the provisions of Article 14 in view of 
Article 31-B which provides inter alia that none of the Acts specified in the Ninth 
Schedule nor any of the provisions thereof shall be deemed to be void or ever to 
have become void on the ground that the Act takes away or abridges any of the rights 
conferred by any provision in Part ITI of the Constitution. Swami Motor Transport 
(Pi), Ltd. v. Sn Sankaraswamiga Mutt, states that the phraseology used, in Article 
1g (1) (f) is wide and prima facie takes in its sweep both abstract and concrete rights 
of property ; that to suggest that abstract rights of a citizen in property cannot be 
infringed by the State but his concrete rights can be is to deprive Article 1g (1) 
(f) of its real content ; that Article 31 (1) though couched in a negative form that 
no person shall be deprived of his property save by authority of law declares in 
effect a fundamental right against deprivation of property by executive action 5 
but it does not either expressly or by necessary implication take the law out of the 
limitations implicit in Article 19 (1) (f) ; and that the law in Article 31 (1) must 
be a valid law, and to be a valid law it must stand the test of other fundamental 
rights. Anant Prasad Lakshminivas Ganeriwal v. State of Andhra Pradesh*, makes it 
clear that sections 3 to 11 of the Hyderabad Endowments Regulations providing 
for registration of endowed property ard for carrying out the objects of the Regula- 
tions, namely, that the intention of the endower may be carried out and the duties 
of the trustee may be discharged conveniently and efficiently for the ber.efit of huma- 
nity are clearly reasonable restrictions in the interests of the generz1 pi blic within 
the meaning of Article 1g (5) of the Constitution ard are not in any way ulira vires 
the fundamental right enshrined in Article 19 (1) (f). Public Prosecutor v. Ramaswamt® 
lays down that Article 25 confers a right on all persons to freedom of conscience and 
a right freely to practise or propagate religion subject to certain conditions and a 
person is entitled to express and propagate his own views so long as he does not affect 
public order, morality and health or offend any of the provisions of the Consti- 
tution or law ofthe land. In West Ramnad Electric Distribution Co. v. State of Madras®, 
the Supreme Court points out that Article 31 (1) providing that no person shall be 
deprived of his property save by authority of Jaw will be satisfied if a subsequent law 
passed by the Legislature is retrospective in its operation, and sich Jaw may 
even be one retrospectively validating actions already taken urdcr a previous 
void Act. In Vajravelu Mudaliar v. Special Deputy Collector’, the Stprcme Court 
decides that the Legislature can only make a law of acquisition or requisi ion by 
providing for “ compensation” in the manner prescribed in Article 31 (2); that 
if the question pertains to the adequacy of compensation, it is not justiciable, but 
if the compensation fixed or the principles evolved for fixing it disclose that the 
Legislature made the law in fra. d of powers as by providing for an illusory compea- 
sation or by indicating principles for its ascertainment which do not rela‘e to the 
property acquired or to the value of such property at or within a reasonable 
proximity of the date of acquisition or by designing principles operating arbitrarily 
or providing for no compensation at all, the question is within the jurisdiction of 
the Court; that the Land Acquisition (Madras Amendment) Act, XX XIII of 1961 
does not offend Article 31 (2) ; that the Act in its comprehensive phraseology takes 
in acquisition for any housing scheme, whether for slum clearance or for creating 
modern suburbs or for any other public purpose ; and that the provisions of the 
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Act are not confined to any agrarian reform and, therefore, do not attract Article 
31-A of the Constitution. Chettiappan v. I.T.Q.1, holds that, under Article 132, 
proceedings which involve a substantial question of Jaw as to the interpretation 
of the Cohstitution are placed by the Constitution in a special category irrespective 
of the nature of the proceedings in which they arise, and a right of appeal to the 
Supreme Court of the widest amplitude is allowed in cases involving such qu estiofis ; 
that in an application under Article 132 two conditions must be satisfied concurrently, 
namely, (i) the case should involve a decision on the interpretation of the Consti- 
tution and (ii) such decision should also involve a substantial qu estion of law touch- 
ing that aspect ; that merely because of a reference to Article 14 to find or t whether 
section 3 of the Income-tax Act violates that Article, it cannot be said that a sub- 
stantial question of Jaw as to the interpretation of the Constitution is involved ; 
that it is clear from the provisions of the Constitution that there can be proceedings 
other than civil and criminal ; that it cannot be said that whatever is not a criminal 
proceeding ‘is a civil proceeding ; that proceedings relating to liability to pay tax 
partake the character of revenue proceedings; and that Article 133 cannot apply 
in respect of a writ proceeding relating to liability to pay income-tax as it is not a 
civil proceeding. State of Madras v. Madura Mills*, expresses the view that a pro- 
ceeding under a taxing enactment is not a “ civil proceeding ” within the meaning 
of Article 133, and an application for leave to appeal to the Supreme Court from 
the decision of the High Court allowing an appeal against the orders of the Board 
of Revenue revising a sales tax assessment cannot be sustained. State of Madras v. 
Srinivasan®, points out that while a certificate under Article 133 (1) (4) and (6) may 
be obtained as of right if the conditions specified therein are fulfilled, the grant of 
certificate under clause (c) will be completely and solely at the discretion of the High 


- Court ; that the scope of an application for-leave to appeal to the Supreme Court 


under Article 133 (1) (c) is limitea to the question whether a substantial question 
of law of great public or private importance arises and whether, having regard to 
all the circt mstances of the case itis a matter worthy of consideration by the 
Supreme Court to lay dawn an authoritative precedent binding on all the Courts ; 
and that the language of Article 133 (1) (c) is indeed very wide suggesting that 
even if there is a st bstantial question of law involved in the case the Court may yet 
refuse leave having regard to other facts and circumstanccs arising in the case. 
In Southern Roadways v. Veeraswami Nadar‘, it is held that an order on an application 
under Article 226, whether it quashes the order of the inferior tribunal or not, is a 
judgment or final order within the meaning of Article 133 for the purpose of an 
appeal to the Supreme Court as it will be a final adjudication ofall matters in contra- 
versy in the writ proceedings and have the effect of affecting the constitutional remedy 
of the aggrieved party. Balasubramanian v. Krishnammal®, decides that a judgment 
on an application under Order 13 of the Original Side Rules of the High Court of 
Madras (by way of Originating Summons regarding the construction of a trust 
deed) is a judgment falling within Article 133, and where such judgment was taken 
on appeal under clause 15 of the Letters Patent wherein the appellate judgment 
was not one of affirmance a certificate under Article 133 (i) (a) and (b) will issue. 
Samidorai v. Vaithilinga®, holds that under Article 133 (1) (a) it is not required that 
the value of the subject matter of the dispute on appeal should have been more 
than Rs. 20,000 on the date of the suit in the Court of first instance, and the require- 
ments of the sub-clause will be met if the value of the subject-matter of the dispu’e 
ir. the Court of first instance was over Rs. 20,000 and the value of the subject-matter 
of the dispute in appeal is more than Rs. 20,000. In Rahman Munshi v. Dhanjibhai 
Modi’, the Supreme Court makes it clear that exercise of jurisdiction by the-Stpreme 
Court under Article 136 is discretionary, and is exercised sparingly, and in excep- 
tional cases when a substantial question of law falls to be determined or where it 
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appears that interference by the Court is necessary to remedy serious injustice ; 
that'a party who approaches the Supreme Court invoking the exercise of this over- 
riding jurisdiction of the Court must come with clean hands ; that if there appears 
on his part any attempt to over-reach or mislead the Court by false ore untrue 
statements or by withholding true information which would have a bearing on the 
question of exercise of the discretion the Court would be justified in refusirg to 
exercise the discretion, or if the discretion has been already exercised in revoking 
the leave to appeal granted even at the time of hearing of the appeal ; that a party 
who approaches the Court knowing or having reason to believe that if the true facts 
were brought to its notice the Coirt would not grant Special Leave withholds that 
informatiori and persuades the Court to grant leave to appeal is guilty of conduct 
forfeiting all claims to the exercise of discretion in his favour ; and that the duty 
of an applicant for Special Leave to the Supreme Court is not discharged when he 
merely summarises the j dgment of the Courts below and claims reliefon the footing 
that the firdings are correct when to his knowledge the findings cannot be sustained 
and the findings have been so recorded because the Courts below have been misled 
on account of representations for the making of which he was either directly or in- 
directly responsible. In Hari Narain v. Badri Das}, the Supreme Court holds 
that where the material statements made by the appellant in his application for 
Special Leave are.inaccurate and misleading the respondent is entitled to contend 
that the appellant may have obtained Special Lea-e on the strength of “misrepresen- 
tations of facts” contained in the petition for Special Leave and therefore the Special 
Leave granted to the appellant should be revoked ; that what was urged before the 
Court is not decisive of the matter and may not even be material ; that it is of the 
utmost importance that in making material statements and setting forth grounds in 
applications for Special Leave, care must be taken not to make any statements which 
are inaccurate, untrue or misleading, and that in dealing with applications for 
Special Leave the Court naturally takes statements of fact,and grounds of fact con- 
tained in the petitions at their face value and it would be unfair to betray the con- 
fidence of the Court by making statements which are untrue and misleading. 
Southern Railways v. Veeraswami Nadar*, points out that the proceedings under Article 
226 are original in nature and founded on the rights of parties avgrieved, with a 
view to keep the orders of statutory tribunals within the bounds of law ; that 
the subject-matter of a petition under Article 226 will be different from the matters 
in controversy agitated before the inferior tribunal in the sense that the former 
relates to the vindication of a statutory right ; that a Court issuing a writ under 
Article 226 will unlike an Appellate Court have no jurisdiction to decide those matters 
on which the stati te had entrusted the tribunal with exclusive jurisdiction to decide ; 
and that the result of quashing the order of the inferior tribunal will be to restore 
the proceedings before the tribunal, but such a restoration is not by virtue of any 
order of remand passed by the High Court but is merely the cons: quence of the 
order of the tribunal having been quashed. Chsttiappan v. I. T. 0.8, lays down that 
the proceeding u-der Article 226 seeking to correct, direct, or prohibit proceedings 
before the inferior tribunal will necessarily take its colour from the nature of the 
original proceeding before the inferior tribunal ; that the writ proceeding will te a 
‘ civdil proceeing’ or d ‘ criminal proceeding’ or ‘ other proceeding ’ according to 
the nature of the application and how the questions were raised and decided in the 
proceeding and how ultimately it reflects upon the proceeding before the inferior 
trib :nal or upon the rights of the aggrieved party ; and that a writ proceeding can- 
not be deemed to be a civil proceeding merely because an infringement of a funda- 
mental right under Article 14 is complained of. Ravith Bibi v. Agricultural Income-tax 
Officer, states that the grant of a writ is within the discreticn of the High Court, and 
though the question whether the alternative remedy is an effective remedy may 
no doubt be a matter for consideration, if lack of jurisdiction on the part of the assess- 
ing authority is estahlished, the Court would not be justified in declining to issue the 
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writ. University of Madras v. Nagalingam}, lays down that where a statutory body 
(like a University) performs a quasi-judicial act the High Court has a co~trolling 
jurisdiction under Article 226 to see that the principles of natural justice have been 
conformtd to in the doing of the act by the statutory body. Kumar v. University 
of Madras?, makes it clear that an order of punishment based on a defective charge 
of malpractice without specifying details against two persons and without attempt- 
ing to separate one from the other is opposed to the principles of natural justice 
and is liable to be quashed by certto-ari. Workmen, Royal Arts v. Labour Court, 
Coimbatore®, decides that the jurisdiction of the High Court in certiorari proceedings 
is not appellate in character, and merely because the Labour Court had failed to 
specifically refer to the evidence adduced for the workmen it cannot be assumed 
on that ground that the factual firding is vitiated and can be “reviewed in certiorart. 
In State of Andhra Pradesh v. Sree Rama Rao*, the Supreme Court points out that the 
High Cou 't has no jurisdiction to set aside an order of removal from service passed 
by a Departmental Authority either on the ground that the “approach to the evi- 
dence was not consistent with the approach in a criminal case ”, nor on the ground 
that the High Court would have c me to a different conclusion on the evidence. 
Vythilingam Pillai v. Lakshminarayanan®, holds that it is not every error of law that 
will be rectified by the High Court in the exercise of its jurisdiction under Article 
226 but only an error of law apparent on the face of the record and has directly 
led to the result or caused it. In K. M. Shanmugam v.S.R.¥ S. (P.) Lid.°, the Supreme 
Couct makes it clear that the concept of “ error apparent on the face of the record ” 
amenable to a writ of certio:a i is not capable of precise definition as no objective 
criterion can be laid down, the apparent nature of the error being to a large extent 
dependent upon the subjective element; that in the ultimate analysis the said 
concept is comprised of many imponderables ; and it should be left to be decided in 
the circumstances of each case. Adityan v. J.T.Q.7, states that while certiorari 
lies to quash the proceedings of a statutory authority which has failed to conform 
to, the statute, as for instance, where the authority makes no secret of the fact that 
the order emanated from another quarter and was not its own declaration, a writ 
of prohibition serves as an instrument of judicial control to prevent an excess or 
abuse of jurisdiction by inferior tribi nals and also in cases of departure from natural 
justice, and that the writ will not lie to correct an error of law, or a mere irregularity 
of procedure, or a wrong decision on the merits or proceedings unless there is an 
excess of jurisdiction. Kuppuswami v. Corporation of Madras®, takes the view that if a 
determination of fact becomes necessary for the disposal of an application under 
Article 226, ¢.g., for a writ of quo warranto it is open and it will indeed be the duty of 
the High Court to decide that question, and the jurisdiction of the Court under the 
Article cannot Le defeatea by the opposite party raising the plea ‘of issue of fact’ 
particularly where there is no alternative remedy available to the applicant. 
Sathienathan v. Amaravathi® decides that the question whether the transfer of a stage 
‘carriage permit amounted to a “‘ trafficking ” is a question of fact, and the decision 
thereon of the State Transport Appellate Tribunal on the data placed before it 
cannot be interfered with in writ proceedings. State of Madras v. Srinivasan}°, holds 
that the Court issuing a writ cannot usurp the functions of the disciplinary jurisdic- 
tion of the Government over their employees, but itcannot be deterrea from enfor- 
cing the provisions of Article 311 though it might have the indirect consequence 
of interfering with something which was within the exclusive competence of the 
Government. In Rajagopalachari v. Corporation of Madras11, the Supreme Court 
makes it clear that section 142-A (1) of the Government of India Act, 1935, corres- 
ponding to Article 276 (1) of the Constitution will be applicable only if the tax 


imposed were one on a profession, trade, calling or employment, and in that event 
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such tax shall not be deemed to be a tax on income ; but where the tax imposed 
is not one on a profession at all, such as a tax on pension the State cannot levy a 
tax on income and call it a profession tax. In Bajrang Jute Mills, Ltd. v. State of 
Andhra Pradesh’, the Supreme Court holds that the principle in section 39 of the 
Sale of Goods Act that where under a contract of sale the seller is authorised to 
send the goods to the buyer delivery of the goods to a carrier for the purposes of 
transmission to the buyer is prima fasie deemed to he delivery of goods to the buyer 
will not make mere delivery of the railway receipts representing title to the goods 
“ actual delivery of the goods” for the purpose of Article 286 of the Constitution. 
Rajeswari Mills v. State of Madras*, expresses the view that where a sale was subse- 
quent to the taking delivery of the imported goods and clearing them from the 
harbour and after they were taken out beyond the customs barrier, there having 
been no sale in the course of import by transfer of documents of title to the goods, 
the transaction was not hit by the constitutional ban under Article 286. Srinivasan 
Pillai Sons v. State of Madras*, decides that in the case of sales of rice by the assessee 
in Madras to dealers in Travancore, delivery of the goods being outside Madras 
for consumption in Travancore State when there was proof that there was delivery 
for purposes of consumption in the purchasing State, the Explanation to Article 286 
(1) would apply, and the sales are not taxable urder the Madras Gencral Sales 
Tax Act. In A. P. State Road Transport Corporation v. I.T.0.4, the Supreme Court 
makes it clear that the property as well as the income in respect of which exemp- 
tion is claimed under Article 289 (1) must be the property and income ofa State. 
In Mehtab Majid & Co. v. State of Madras®, the Supreme Court points out that 
taxing laws can be restrictions on trade, commerce and intercourse if they hamper 
the flow of trade and are not compensatory taxes or regularity measures ; that 
sales tax which has the effect of discriminating between goods of one State and goods 
of another may affect the free flow of trade, in which case it will offend Article 301 
and will be valid only if it comes within the terms of Article 304 (a) ; that Article 
304 (a) enables the Legislature of a State to make laws affecting trade, commerce 
or intercourse and to impose taxes on goods from other States if similar goods in 
the State are subjected to similar taxes so as not to discriminate between goods manu- 
factured or produced in the State and goods imported from other States, which 
means that if the effect of the sales tax, for instance, on tanned hides or skins 
imported from outside is that the latter becomes subject to a higher tax by the applica- 
tion of the Proviso to sub-rule (2) of Rule 16 of the Turnover and Assessment Rules, 
1939, then the tax is discriminatory and unconstitutional ; that Article 304 (a) 
allows the State Legislature to impose taxes on goods imported frem other States 
and does not support the contention that the imposition must be at the point of 
entry only ; and that the similarity contemplated by Article 304 (a) is in the nature 
of the quality and kind of the goods and not with respect to whether they were 
subject of a tax already or not. Dr. T. C. M. Pillai v. Indian Institute of Technology®, 
decides that an employee of the Madras Institi te of Technology is not a member 
of the Civil Service of the Union and is not entitled to the protection afforded by 
Article 311, since the control exercised by the Union is not over the employees of 
the Institute but only over its working in its broader sense as an institt tion of national 
importance established for promoting tcchnological and scientific education, 
and further there is no contract of service between the Government and the employee 
of the Institute. Adurugadas v. State of Madras’, holds that a punishment of suspen- 
sion for six months as a result of departmental proceedings is not a type of punish- 
ment covered by Article 311, and where it is proposed to inflict such a punishment 
it is unnecessary to issue a second show cause notice to the person proceed: d against. 
Kannaiah Chettiar v. Collector of South Arcot®, lays down that in cases involving one 
of the punishments mentioned in Article 311 (2) it is not open to the enquiring 
or the punishing authority to waive the enquiry under Rule 17 (1) (6) of the Civil 
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Service Classification, Control and Appeal Rules, and where the show*cause notice 
does not clearly indicate the nature of the punishment proposed it is a serious defect 
and constitutes a violation of the principles of natural justice. General Manager, 
Southern Railway, Madras v. Purushotham 1, states that ifthe termination ofan employee's 
services is brought about otherwise than by way of punishment, then'the concern- 
ed Government servant cannot claim the protection of Article 311 (2) but ifon the 
other hand it -is in effect a punishment the protection under Article 311 (2) will 
avail and a removal which is a punishment inflicted on a delinquent employee 
cannot be masked by the mere trick of the use of the expression “ termination ”. 
Palaniappa Cheitiar v. Varusai Mohammed Rowther®, makes it clear that there is a 
presumption in favour of. the validity of every legislation, and every effort, should 
be made to reconcile the conflicting legislations by the Union and the State and 
consider both so as to avoid their being repugnant to each other and care should 
be taken to see whether the two do not operate in different fields without encroach- 
ment. In R. Abdul Quader & Co. v. S. T. OQ., Hyderabad®, the Supreme Court aecides 
that section 11 (2) of the-Hyderabad General Sales Tax Act, 1940, is not within the 
competence of the State Legislature under Entry 54 of List IJ, Seventh Schedule, 
and the provision cannot be upheld as regulating trade and commerce under 
Entry 26 of List II. l 


INDUSTRIAL DISPUTES ACT:—In Hajee Abdul Samad Saheb & Co. v. Industrial Tribu- 
nal4, it is held that the fact that workmen who were qismissed were taken back and 
the management päid wages for the period of their absence, taken along with the 
existence of the attendance register and payment of leave wages and inam bonus 
would establish the relationship of master and servant between the management 
and the workmen notwithstanding the facts that no separate allotment of work 
was given to each worker, that no individual calculation of work or wages was made 
but wages were paid in a lump sum that some of the workmen could be absent 
because the workmen came and did the work as a team, and that there was no super- 
vision as such ; and therefore the workers were ‘‘ workmen ” within the definition 
of that term under the Industrial Disp. tes Act. Secretary, V.M.N.W. Union v. Manage- 
ment of V.M. Ltd.5, expresses the view. that commu nity of interest in the context of 
section 2 (k) does not medn that the status and conditions of 4 workmen whose 
cause is espoused by other workmen must be similar to those of the latter ; the test 
is that he must be a person who is in the employment and.is a worker as defined 
by the Act in the same concern. Workers of B. @ C. Co. v. Commissioner of Labour®, 
points out that under the Industrial Disputes Act the Conciliation Officer is an 
independant agency created with a view to promote industrial peace by making avail- 
able governmental facilities in the process of collective bargaining ; that when there 
is an industrial disp. te brought up for conciliation at the instance of one union 
representing the workmen that union no doubt is the bargaining party, but the 
bargain being made with the assistance of the Conciliation Officer can be expected 
to -be fair to all the workers including those ‘that are not members of the union, 
making thus the distinction between a mere settlement Letween one union and 
the management by direct approach and a Settlement reached after conciliation ; 
that a defined department in an industrial establishment may have a ı nion of its 
own and may be compétent to raise an industrial dispute on behalf of its members 
if they are sufficiently large, but at the same time a management will not be bound 
to recognise any union which has not a majority of its employees on its rolls thoi gh 
it can for purpose of collective bargaining 1ecognise a union which has 2 majorit, 
ofits employees ; that it cannot obviously recoginse a union which has only a mino- 
rity of ‘the total number cf its employees which might even be a majority in any 
single depariment; that when the management negotiates with the recognised union ` 
anu sò long as negotiations are conducted bona fide there is nothing which would — 
invalidate a settlement when it has been done through conciliation proceedings ; 


— (To be continued.) 
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that section 18 distinguishes between a settlement without the aid of the Conciliation 
Officer and one arrived at with his help or which is the rem It of an adjudication by a 
Tribunal finctioning under the Act,in that the former will only bind the 
parties thereto whereas the latter will bind all the workers, whether parties 
or not; that there is a distinction in the matter of commencement and. rules 
of procedure between conciliation proceedings with respect to a public 
utility service and a non-public industry which, however, does not mean 
that no indvstrial dispute can arise in a public utility industry unless there 
has been a notice of strike ; that section 20 cannot be read as em merating all 
cases where conciliation proceedings could be initiated put merely creates a fiction 
as to the date of commencement of conciliation proceedings by providing that in 
regard to industria]:disputes where notice of strike is given it will be deemed to com- 
mence on the date on which notice of strike was-given, and that in all other cases 
the date of commencement will be the date on which the Conciliation Officer gives 
notice of his intention to conciliate. Rathinaswamt Nadar v. Presiding Officer, Labour 
Court", states that the expression “ retrenchment”’ should be understood and in- 
terpreted in its ordinary sense of discharge of employees because of surplus in the 
staff of the employer, andwhere an employee claims retrenchment compensation, 
normally, it is for him to establish the facts and circumstances supporting the claim. 
Murugesa Mudahar v. Management of Messrs. S.V.S. Davey Sons? lays down that section 
33-C (2) is wider in its scope than section 33-C (1) so that the Labour Court would 
have jurisdiction to proceed into the question of the employee to back wages claimed 
provided the benefit is capable of being computed in terms of money. 


Company Law:—In C. I. T., Madras v. Ramachandra Chettiar®, it is pointed out 
that fully paid bonus shares are merely a distribution of capitalised undivided 
profits and are not issued free or ex gratia ag the company gets an ee quid 
fro quo from the shareholders, that they are something in the nature of an extra 
share certificate in the company and are not taxable income in the hands of the share- 
holders, and that the value of the bonus shares in the hands of the shareholders 
at the inception when they are issued and allotted to them is not the amount of the 
undistributed profits which they would have got if the amount had been distri- 
buted as dividends, nor isit the market value on the date of issue, but their real value 
would only be the face value of the shares. Dalmia Cement (Bharat) Lid. In re,‘ 
expresses the view that section 17 (1) (a) and (d) has employed language of the widest 
amplitude rendering it diffic. It to confine its scope to any particular situation ; 
that whether a company can carry on its business more economically or more effici- 
ently or whether a particular business can conveniently or advantageously be com- 
bined with the existing business of the Company is a matter for the judgment of 
the directors ; that if the directors decide in the affirmative and it appears that the 
conch sion may be fairly arrived at, the Court will not go behind it and inquire if 
the opinion is well-founded or not, though the Court on given facts may apply 
its mind to see whether the directors could reasonably and fairly form that opinion ; 
and that if it finds that the view of the company is fair and reasonable jt would 
confirm the resolution. Saroja Mills Lid. v. Registrar of Companies®, Jays down that 
sections 18 and 19 so far as the time factor is concerned shoi la be read and under- 
stood in the light of section 640-A which permits the exclusion of the time taken 
in drawing 1 p the order to be filed with the Registrar and in obtaining copy thereof ; 
that section 18 (1) read in the light of section 640-A means that the period of three 
months from the date of the order would be counted excluaing the time taken by 
the Court for drawing up the order and for supplying a copy of the order on an appli- 
cation therefor ; and that a copy application filed within a period of three months 
af the drawing up of the order would be in time, and would entitle the applicant 
to exclude besides, the time taken by the Court to supply a copy, of the order, 
and if filed with the Registrar on receipt of the copy it would be in time. 
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Janardhana Mills v. Registrar of Companies,1, states that sections 18 and 19 
should be read together, and the power conferred by section 18 (4) to extefid the 
time for the filing of documents or for the registration of the alteration is controlled 
by section 19 (2) and the proviso thereto ; that section 19 (2) makes it explicit that 
the order of the Court would become void and inoperative in the event of failure 
to ‘file the required documents with the Registrar within the prescribed time ; that 
when an order becomes void and inoperative there is no question of reviving it unless 
the statute provides an enabling power; that the proviso to section 19 makes it crystal 
‘clear that normally there is no such power unless an application therefor is made 
before the order becomes void and inoperative ; that the Court’s power to extend 
the time can be exercised only if and when an application is made within one month 
from, the expiry of the period of three months prescribed ; that the Court has no 
power to condone the delay and extend the time when the application is made 
. beyond the time provided by section 1g (2) proviso ; and that the amendment 
effected in 1960 in sections 18 andig does not effect any materia] change so far as 
the effect of a failure to file the documents with the Registrar within the prescri- 
bed time is concerned. Lalitha v. Premier Insurance Co*, decides that if the holder 
of shares ‘in a company hands over the share certificates to another along with a 
blank transfer application, and the latter accepts them on payment the transferee 
woulda have a valid title to the shares ; but when there is no proof of consideration 
‘having passed for.the transfer of the share certificates and the blank transfer appli- 
ication there can be no valid transfer. India Nutriments Lid. v. Registrar of Compantes,° 
makes it clear that in a prosecution of a limited company and its Managing Agent 
under sections 159 (1) and 220 for failure to file annual return and balance sheet 
and profit and loss statement, the plea that the annual general meeting was not held 
‘for want of quorum in the Board of Directors is no defence to the charge of non- 
compliance with the statutory requirements, inasmuch as under the articles of asso- 
- ciation the Managing Agent had been empowered to nominate $ of the total num- 
ber of directors but had not exercised the power and taken the necessary steps and 
` the accused could not rely on his own default as an answer to the charge. Ganesan 
y. Messrs: Brakmayya © Co.*, points out that all persons who are regularly employed 
‘ag part of their business or occupation in conducting the affairs of the company would 
‘be officers of the company; that where a breach of duty has been committed which 
has in fact resulted in a misapplication of the company’s property such a transac- 
tion would be misfeasance, in respect of which summary remedy under the Com- 
- panies Act will be available ; that the ordinary directors of a company are entitled 
to presume in the absence of features arousing their suspicion that the affairs of 
-the company are being properly conducted by the Managing Director and by the 
‘Managing Committee, and unless any mismanagement or other act of misfeasance 
is brought to the notice of the directors they cannot be held liable in respect of the 
same ; that-a director is under a duty to disclose in the balance-sheet only such 
‘ debts as are still outstanding at the end of the year ; that where it is found that 
large sums were misappropriated by the Managing Director and that the Secretary, 
“Assistant Secretary, and the Accountant made false entries in the accounts to 
cover up ‘the defalcations and manipulations and were also indebted to the company 

- having taken loans without authority all these persons are liable to make compensa- 
tion ; that an Auditor is an officer of the Company, and if he signs a balance-sheet 
which proceeds on the false basis that profits are available for declaration of divi- 

. dend the act of the Auditor, would amount to misfeasance because it would result 
in the misapplication of the funds of the company for payment of dividend when it 
- really should not have been paid. Official Liquidator v. Thirunavukkarasu Chetitar,® 
' Jays down that where in proceedings under sections 397 and 398 a scheme for restart- 
ing a'company is proposed and is accepted by the Court on certain undertakings 
given, with a direction to follow a certain course of action, and the person who gave 
-the undertaking was appointed as the Managing Administrator to manage the 
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company’s affairs but he did not carry out the undertaking or the course of action 
directed by the Court his conduct amounts to a breach of his fiduciary duties 
and he is guilty of contempt of Court. Krishnaswami v. Stressed Concrete Constructions 
(P.) Ltd.1, decides that the mere fact that the liabilities of a company, as found in 
the affidavit of the Registrar of Companies filed in Court far exceed its assets does 
not necessarily show that the company is unable to pay its debts within the meaning 
of sections 433 (e) and 434 (1) (a) ; that a company may heve liabilities more than 
its assets but yet may have in particular circumstances the capacity to meet demands 
from its creditors ; and that where a debt due to a creditor is barred by limitation 
on the date of his application for winding ip, his petition for winding up’ based 
on his notice of demand for payment and failure to comply with it cannot be sustain- 
ed under section 439 (1). In~Hariprasad v. Amalgamated Commercial Traders (P.) 
Lid.?, it is held that where the petitioning creditor makes a demand of twe’ sums 
of money one of which is disputed by the company but the other is well-founded, . 
it will be competent for the Court to direct the winding up of the company if other- 
wise the petition can be held to be well-founded on the basis of the inability of the 
company to’ pay that sum ; that itis notopen to the Court to refi se an order for 
winding up on the ground that the company was financially sound thou gh the credi- 
tor was unable to get his dues paid in spite of a demand having been made by him 
and such demand remained without being complied with for more than three 
weeks ; that where the statute requires the Court to treat a company as if it 
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433 ; that the mere fact that he will be a contributory if the company is wound up 
will not affect the position, and section 426 (g) only applies in the course of wind- 
ing up proceedings ; and so long as the company is functioning it cannot be said 
that even, outside’ the winding-up proceedings a shareholder to whom a dividend 
has become due is not a creditor of the company ; that it cannot be said that a declara- 
tion of dividend even before the actual receipt of assets is invalid so as to render a 
shareholder incompetent to file the petition, since all that section 205 requires is 
that the dividend should be paid out of profits, nor is it necessary that there must 
be actually cash in hand or with the ba of the company to the full amount of 
the dividend declared ; that a resolution of the Company enabling payment of the 
declared dividend conditional on the receipt of profits cannot be declared invalid 
as contravening section 207; in any event, if at all, only the condition postponing 
payment to a future date would be invalid and in that view the original but separate 
resolution relating to the declaration of dividend should be regarded as the resolu- 
` tion actually passed, and the dividend would become payable forthwith ; that de- 
claration of the dividend and the non-payment thereof within the time limited by 
section 207 are respectively the act and default of the company and there can be no 
estoppel by reason of that act or default in the shareholder-director from claiming 
what is due to him in his individual capacity from the company; that a transfer of 
shares, effected after a dividend haa been declared by the company cznnot as against 
the company, convey title to receive payment of the dividend to the transferee 
even if he has expressly bought them cum dividend ; that such a transfer can only 
create an equity between the buyer and seller of shares, the former being entitled 
to the dividend ; that under section 206 dividends can be paid by the company 
only to the registered shareholder at the time of the declaration ; that section 207 
mandatorily requires the dividends declared by a company to be paid within the 
time specified therein, and failure to so pay will be an offence, and that it would 
not be open to the shareholders to contract out of that provision, or waive the 
default. Tenkatasubbu v. Utilities (India) Lid.1, points out that section 543 does not 
oust the jurisdiction of an ordinary civil Court to entertain a suit by the Liquidator 
ofa company in voluntary winding up against the legal representatives of a deceased 
managing director for recovery of amounts or properties of the company retained or 
held by him ; that the section is not confined to unliquidated damages against a 
director or officer ; that the liability of a director to pay or return the company’s 
money or property is a general or common law liability, and the obligation is a 
legal liability, and the right of the company to realise its money from the hands of a 
fraudulent or dishonest director is in no sense a special statutory right; so much 
so, section 543 cannot be construea as depriving an aggrieved party of a remedy 
by way of suit by reason of the special procedure provided for by the section ; that 
since the misfeasance proceedings under the Companies Act are only available 
against the specified persons enumerated therein and not against their executors, 
administrators or legal representatives and the Liquidator cannot proceed against 
the legal representatives under section 543 2 suit by him against them is clearly main- 

tainable and not bar:ed. 

‘ CONTRACTS AND SPECIFIC RELiEF:—In Loganathan v. Ponnuswami Naicker®, it is held 
that if a person sets the machinery of the criminal Jaw into action on the allegation 
that the opponent has committea 2 non-compoundable offence and by the use of 
such coercive criminal process he compels the opponent to enter into an agree- 
ment (t.¢., gets a promissory note executed by him in his favour as consideration for 
dropping the criminal proceedings) that agreement would be treated as invalid 
under section 23 of the Contract Act for the reason that the consideration therefor 
is opposed to public policy. In Fateh Chand v. Balkishan Das®, the Sı preme Court 
makes it clear that section 74 cuts across the web of rules and presumptions under 
the English Common Law by enacting a 1 niform principle applicable to all stipula- 
tions naming amounts to be paid in case of breach and stipulations by way of 
I 
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penalty; that the section deals with the measure of damages in two classes `of cases 
(2) where the contract names a sim to be paid in case of breach; and (5) where 
the contract contains any other stipulation by way of penalty ; that the measure 
of damages in the case of breach of a stipulation by way of penalty is reasonable 
compensation not exceeding the penalty stiprlated'for ; that the jurisdiction of the 
Court to award compensation:in cases of breach of contract is unqualified, except 
as to the maximum stipulated ; but since compensation has to be-reasonable that 
mmposes upon the Court the auty to award compensation accoraing to settled prin- 
ciples ; that the provision in the section that the aggrieved party is entitled to receive 
compensation from the party in breach whether or not actual damage or loss is 
proved to have been causea by the breach only dispenses with proof of “ actual 
loss or damage ” and does not justify the award of compensation, when in conse- 
quence of the breach no legal injury at all had resulted’ because compensation for 
breach of contract can only be awarded to make good loss or damage which natur- - 
ally arose in the course of things or which the parties knew when they made the 
contract, to be likely to result from the breach ; that the section applies not only 
to cases where the aggrievea party is seeking to receive some amount on breach of 
contract but also ta cases where upon breach of contract an.amount already recei- 
ved under the contract is sought to be forfeited ; that the expression “ the contract 
contains any other stipulation by way of penalty ” comprehensively applies to every 
covenant involving a penalty whether it is for payment on breach of contract, of 
money or delivery of property in future or for forfeiture of right to money or property 
alreaay delivered ; that the duty not to enforce the penalty clause but to award 
reasonable compensation’ is statutorily imposed upon Courts by section 74; that 
in all cases where there is a stipulation in the nature of penalty for forfeiture of an 
amount deposited pursuant to the terms of the contract, which expressly provides 
for forfeiture, the Court has jurisdiction to award such sum only as it considers 
reasonable but not exceeding the amount specified in the contract as liable to for- 
feiture ; that the section is not restricted in its application to cases where the aggrieved 
party claims relief as plaintiff ; that the section does not confer a special benefit 
upon any party but merely declares the law that notwithstanding any term in the 
contract predetermining damages or providing for forfeiture of any property by 
way of penalty the Court will award to the aggrieved party only reasonable compen- 
sation not exceeding the amount named or penalty stipulated ; and that the ji ris- 
diction of the Court is not determined by the accidental circumstance of the party 
in default being a plaintiff or a defendant in a suit. In Anirudhan v. Thomco’s Bank 
Lid.*, the Supreme Court holds that where in respect of an over-draft for 
Rs. 20,000 which the Bank agreed to allow the surety’s letter of guarantee had men- 
tioned a higher amount, and on the same being pointed out to the principal debtor 
he made the necessary alteration in the letter, the doctrine of avoidance of the con- 
tract for material alteration is inapplicable because the document was not altered 
while in the possession of the promisee or his agent but was altered by the principal 
debtor who was at the time acting as the agent of the guarantor ; that such an 
alteration must be regarded as unsubstantial and not otherwise than beneficia] to 
the surety ; that the document cannot be said to have been materially altered be- 
cause it had not been altered in such a manner as to change its nature; that if the 
alteration is to the disadvantage of the surety or its unsubstantial character is not 
self-evident the surety can claim to be discharged, and the Court will not then in- 
quire whether in fact it harmed the surety. Bajrang Jute Mills v. State of Andhra 
Pradesh*, makes it clear the the rule contained in section 39 of the Sale of Goods 
Act raises a prima facie inference that the goods have been delivered if the conditions 
prescribed therein have been satisfied ; but, it has no application in dealing with a 
constitutional provision which while imposing a restriction upon the legislative power 
of the States entrusts exclusive power to levy sales tax to the State in which the 
goods have been actually delivered for the purpose of consumption. State of Madras 
v. M. A. S. Mehia*, lays down that a contract entered into on behalf of the Govern- 
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ment which is not executed in conformity with the provisions of Article 299 of the 
Constitution is invalid and cannot be given effect to ;-that a purchaser of goods 
who commits default in his obligation to pay for the within the period fixed 
cannot be heard to complain that the seller committed breach by withholding supply 
of goods since the seller is not bound to go on supplying goods without receiving 
payment ; that the seller of goods is, in the absence of a contract to the contrary, 
entitled to interest at 6 cent per annum on the price of goods sold by him to the 
buyer, from the date of the transaction up to the date of suit ; but where a period 
of credit is given to the buyer for payment of the price of goods sold the seller can 
charge interest only after the expiry of the period of contract. Hanumanthappa 
and Sons v. C.I. T., Madras!, expresses the view that it is open to partners to agree 
that the firm shall not stand dissolved on the occurrence of any particular contingency 
which, without such a safeguard, would in law result in a dissolution of the firm. 
- Alagappa Chettiar v. C.I. T., Madras*, states that under section 30 of the Partnership 
Act a minor, though he cannot be a partner’, may yet be admitted to the benefits 
of the partmership with the consent of the adult partners ; that the guardian of 
a minor cannot involve the minor in a partnership 5 and that a documnet of part- 
nership which makes a minor a full partner cannot be so construed as tof give effect 
to it on the footing that despite the language of the instrument the minor had been 
only admitted to the benefits of the partnership. Kanakasabapathi v. Govindarajulu®, 
points out that a sale coupled with an agreement to reconvey is one and indivisible, 
that the obligation to reconvey is a term of the contract of sale and therefore, need 
not be put to the test of mutuality to be enforceable. 

PROPERTY LAW :—In Abdul Shukoor Sahib v. Papa Rao*, the Supeme Court makes 
it clear that section 53 (1) of the Transfer of ore Act will be satisfied even if 
the transfer does not defeat but only delays the itors ; that the fact that the 
entirety of the debtor’s property was not sold cannot by itself negative the appli- 
cability of section 53 ay unless there is proof of other property left, sufficient in 
value and of easy availability to render the alienation in question immaterial for the 
creditors ; that the circumstances—that the firm was in a financial embarass- 
ment at the time of the sale, that the parties belonged to the same community and 
were well-known to each other, that there was pressure on the partners by the credi- 
tors of the firm immediately prior to the impugned sale, that the document of sale 
was registcred in Madras despite the property ing in Visakhapatnam and that 
the purpose of the sale at that time could not be properly explained—showed that 
the object of the transaction was to put the property out of the reach of creditors ; 
that an attaching creditor who has succeeded in the summary order under Order 
21, rules 58-61 of the Code of Civil Procedure, can in a suit to set aside the summary 
order under Order 21, rule 63, raise by way of defence the plea that the sale in 
favour of the plaintiff—the transferee claimant—is vitiated by fraud, under section 
53 (1) of the Transfer of Property Act ; that after the amendment of the section 
the rule that a suit by a creditor should be brought ina representative capacity 
would apply as much to a suit to set aside a summary order under Order 21, rule 63 
as to other suits ; that there was nothing in the terms of the amended section 53 (1) 
which referred to a defence to a suit ; and that from a provision as to how a plantiff, 
if he filed a suit, should frame it there is no logical process by which it could be held 
that a defendant cannot impugn the validity of a sale which is voidable at his 
instance. Ramachandrayya v. Satyanarayana®, holds that after section 53-A, was enacted 
the only case in which the English doctrine of equity of part performance can be 
applied in India is where the requirements of section 53-A are satisfied. In K. J. 
Nathan v. Maruthi Rao! the Supreme Court points out that under the Act, a mort- 
gage by deposit of title deeds being a er of an interest in specific immovable 
property as security for a loan takes effect against a mortgage deed subsequently 
executed and registered in respect of the same property ; that the three requisites 
for such a mortgage are (i) debt, (ii) deposit of title deeds, and (iii) an intention 
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that the deeds shall be security for the debt ; that whether such intention exists 
is a question of fact and there is no presumption of law that the mere deposit of title 
deeds constitutes a mortgage ; but that the Court may presume under section 114, 
Evidence Act, that, under certain circumstances, a loan and a deposit of title deeds 
constitute a mortgage which really is an inference ; that the fact that at the time 
the title deeds were deposited there was an intention to execute a mortgage deed 
in itself negatives or is inconsistent with the intention to create a mortgage by de- 
posit of title deeds to be in force till the mortgage was executed ; that physical 
delivery of the documents by the debtor to the creditor is not the only mode of de- 
posit ; that there may be a constructive deposit and if the creditor was already in 

ion of the title deeds it would be hyper-critical to insist upon the formality 
of the creditor delivering the title deeds to the debtor and the debtor redelivering 
them to the creditor ; and that what would be necessary in those circumstances is 
to see whether the parties agreed to treat the documents in the possession of the credi- 
tor or his agent as delivery to him for the purpose of the transaction. Guruswamtah ` 
v. Ramakrishan1, decides that section 69 does not require a notice to be served on 
the second mortgagee to enable the first mortgagee validly to exercise his power of 
sale ; that the section only requires notice in writing requiring payment of principal 
and interest to have been served on the mortgagor, and default made in regard to 
it for the specified time after service ; that though section 59-A which also governs 
section 69 lays down a rule of interpretation that unless otherwise expressly provided 
references in the chapter to mortgagors and mortgagees should be deemed to include 
references to persons deriving title from them respectively, and, in a sense, a second 
mortgagee may be regarded as a person deriving title from a mortgagor, it is not 
in that sense that section 69 should be understood ; that the section makes a differ- 
ence between mortgagors and .mortgagees and the persons deriving title from them 
respectively ; and that, therefore, unless a person deriving title does so not as a 
second mortgagee or the like, but for instance, as an assignee of the interest‘of the 
mortgagor qua mortgagor he will not be a mortgagor for purposes of section 59-A. 
Ananchaperumal v. Sivagurunatha Pillai®, lays down that where a deed of usufructuary 
mortgage contained a clause that if the mortgage was not redeemed within five years 
from the date of the mortgage the mortgagee would enjoy the property as a full 
and absolute owner, and the mortgagor committed default and allowed the mort- 
gagee by means of a yadast to continue in possession as owner after consenting 
to the transfer of patta in his name, the mortgagor can, nevertheless, redeem the 
mortgage inasmuch as a right of redemption is inherent in every mortgage and no 
agreement between the parties can defeat that right, and law does not permit the 
mortgagee to stipulate with the mortgagor at the time of the mortgage and as part 
of the mortgage transaction that the mortgaged property shall become the absolute 
property of the mortgagee upon certain contingencies ; that the mortgagor 18 
under no disability to part with his rights, but when the hypotheca is sold to the 
mortgagee it must be truly an independent transaction free from the environ- 
ments of the previous relationship between the parties ; and the mere affirmance of 
a term amounting to a clog in the mortgage transaction in the form of a separate 
transaction would not validate the clog and confer better and further rights 
on the parties than under the mortgage document. Champalal v. Gain Kaur®, decides 
that though a power of sale is vested in the mortgagee conformably to the provisions 
of section 69 it has to be exercised by the mortgagee, and he has no right to apply 
to the Court for sale, and there is no power in the Court to direct a Receiver appointed 
under section 69-A to sell the property and sub-section (10) enables the Court only 
to give directions regarding the management or administration of the property 
` mortgaged and not to sell the same. In Champalal v. Sivathanu Pillai*,it is held that 
a redeeming co-mortgagor has two distinct rights in respect of moneys paid by him 
in excess of his share for discharging a common mortgage ; (i) a right to step 
into the shoes of the mortgagée satisfied by him and (ii) a right to recover contri- 
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bution ; that in subrogation, if he wants to enforce his rights over the mortage 
redeemed he would be governed by the rules of limitation which would be applicable 
to the mortgage redeemed; that as regards contribution he will have a period of 12 
years within which to recover the amount due to him from the co-mortgagor; that, 
correlative to these rights, the non-redeeming co-mortgagor has a right to redeem 
his property on payment of his share of the liability either (a) within the period 
allowed for redemption of the original mortgage, or (b) within 12 years of the date 
of payment of the mortgage debt by the redeeming co-mortgagor ; that where the 
mortgage is possessory the redeeming co-mortgago: will obtain possession of the 
entire mortgaged property, and on obtaining contribution from his co-mortgagor, 
he will have to deliver possession of the corresponding share ; that, therefore, so 
long as the right to contribution subsists in the redeeming cormortgagor the non- 
redeeming co-mortgagor will have a corresponding right to pay up his share and 
get delivery of possession of his properties ; that there will be two periods within 
` which a non-redeeming co-mortgagor can obtain his property, the first being based 

on subrogation and the second arising out of the oblsanon of the redeeming co- 
mortgagor to give up the property belonging to his co-mortgagor on being paid 
the money due by him ; that in the former case, where the mortgage is possessory 
the period of limitation will be governed by Article 148 of the Limitation Act and 
in the latter case 12 years from the date of redemption of the original mortgage 
by the other co-mortgagor ; that the non-redeeming co-mortgagor can avail of 
any one of these period at his choice; that even if the provisions of the Transfer 
of Property Act.did not apply to the area in which the property was situate on the 
material dates the redeeming co-mortgagor will be entitled to subrogation on prin- 
ciples of justice, equity and good conscience; and that the rule that even apart from 
the Act a redeeming co-mortgagor will be subrogated to the rights of the mortgagee 
is a mere application of the wider rule of a surety on payment being subrogated to 
the securities held by the creditor. Jabbar Sahib v. Renul, states, that the provi- 
sion in section 108 (e) for enjoyment by the lessee without disturbance also means 
that the title conveyed by the lessor to the lessee is a good title and there is no in- 
firmity in it ; that the words “‘ without interruption ” imply a covenant for quiet 
enjoyment in an unqualified form protecting the lessee only against lawful distur- 
bance but not in respect of tortious entries, eviction or interruption by trespassers ; 
that a suit by the minor son of the lessor for recovery of possession of the demised 
property alleging that the transaction had been effected by the father for unjustifi- 
‘able purposes, wherein the lessor had remained ex parte and the lessee had to enter 
into a compromise under which he had to pay a sum of money amounted to a breach 
of the covenant for quiet enjoyment entitling the lessee to recover the amount so 
paid from the lessor as damages. Parthasarathy v. Shyamalamba*, states that a sub- 
lease demised for a whole term in the absence of a contract ta the contrary will 
not constitute an assignment of the lease under the Indian law. Gopaldass Family 
Trust Estate v. Michaslswamt®, points out that if there is a plurality of lessees surrender 
to the lessor must be by all of them and a surrender by one or some of them cannot 
prejudice or affect the rights of the other lessees. Palaniappa Chettiar v. Babu Saheb’, 
holds that when a.lessee of immovable property holds over beyond the period sti- 
pulated in the Jease his continuance in possession is wrongful and the lessor will be 
entitled to recover damages from the person in wrongful possession. 


Lanp TENURES ; Mapras Estares LAND Acr; MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) Act:—In Mottayyanv. Ramaswami Iyer", it is held that 
there being a presumption that an artificial irrigation channel running through patta 
lands (for taking water from the main channel for irrigation) is not poramboke but pri- 
vate mopa owned in common by the pattadars whose lands were situated on either 
side of the channel, an owner of land on the other side of the main channel cannot, 
therefore, let the surplus water in his land through a siphon into the artificial irri- 
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gation channel. State of Madfas v. S. P. K. Koya! lays down that where it appeared 
from the endorsement on the Inam Title deed that the. Inamdar had effected a 
conversion of the inam tenure into a permanent freehold as permitted, the term, 
“ freehola ” signifies that it was not the mere collection of melvar.m that was con- 
ferred-on the grantee but absolute property in the land, and that though the village 
was granted as a named, village by the grantor and is an estate within the meaning 
of Act I of rgo8 it is notan inam estate under section 2 (7) of the Estates Abolition 
Act as the grant was not of melvaram alone to a person not owning the kudivaram. 
In Bhavanarayana Rao v. State of A.P.*, the Supreme Court points out that to make a 
grant of the rest of the village as a named village an “ estate ” it must be shown that 
the minor inams which covered part of the village (devadayam and other personal 
inams) had been granted prior to the grant of the rest of the village ; that Explana- 
tion I to section 3 (2) (d) of the Estates Land Act as amended in 1945 did not create 
any presumption éither way as to whether the minor inams had been granted prior 
or subsequent to the grant of the named village, and that ifno evidence was 
adduced on either sidé the plaintiff’ must fail. S. K. M. Muhammad Rowther 
v. S. K. P. Chinnathambiar? holds that where’ a debt can bind the estate 
under section 4 (1) of the Madras Impartible’ Estates Act, 1904, it wold 
come within the operation -of section 43 (3) of the’ Estates Abolition Act : 
that what is to bė sten is whéther the debt incurred is of such a character 
as would be legal for the manager of a joint family to incur, and that neither the 
purchase of clothing in anticipation of the marriage of a daughter in the family or 
similar purchase for presentation to the deity in the temple on festive occasions would 
be beyond the Zemindar’s. a. thority. In M. G. Krishna Yachendra v. Krishna Yach- 
endra*, the Supreme Court makes it clear that what is to be distributed between 
the various persons entitled to the compensation is the amount of compensation 
deposited, t.s., the amount of compensation minus the permissible deductions 
including peshkush, and that whatever be the nature of the compensation payable 
the distribution thereof between the persons who had an interest in the estate 
would be in accordance with the provisions of sub-section (2) of section 45. Chocka- 
linga Chettiar v. Marudappa Pandyan’ states that interim compensation amount 
will have to be paid to all those-entitled to be paid under section 44. (1) out of the 
advance compensation amount; that in the case of interim payment as and by 
way of compensation in regard to the estate taken over, the Tribunal is empowered. 
to distribute the same between the persons described in section 44 (1) ; that a mort- 
gagee is one such person ; that the argument that a reading of section 50 (2) with 
section 50 (8) shows that interim payment is not to be regarded as compensation 
amount and the mortgagee shoi ld be excluded from recourse to it runs counter 
to section 52; that while section 50 (2) creates rights in certain persons to share in 
the interim compensation amount, section 50 (8) is intended to preclude the Govern- 
ment from taking credit for interim payments towards compensation which they 
were liable-to pay for-the taking over of the estate; and that the two provisions 
being intended for different purposes cannot be read together in any manner so as 
to nullify the effect of each other. Ramachandran v. Enshnamoorthy® makes it clear 
that the interim payments deposited by the Government for faslis 1360 to 1366 
do not constitute the income of tha holder of the estate, and a purchaser of the life- 
estate of the holder is not entitled to the amount deposited as income of the holder. 
Raja of Ramnad v. Kandaswami Dorai? lays down that where by virtue of a- settle- 
ment of disputed claims a lump sum was arrived at as the share of interim payment to 
the maintenance holdersthe amount having been fixed by consent cannot be altered 
without the further consent of all the parties ; that there is nothing in section 50. 
(9) empowering the Tribunal to go behind the settlement and readjust the share of 
the interim compensation to the-various persons proportionately to the diminution 
of the liability of the Government to the proprietor of the estate with respect to-the 
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final compensation ; and that the compromise cannot be gone behind on account 
of the change in the statute itself in the absence.of any provision in the stathte. 


MADRAS CULTIVATING TENANTS PROTECTION Act :—In Ramaswamy Gounder v. 
Kaliappa “Gounder}, it is pointed out that a lessee from a receiver who 
is authorised to lease the property for a limited period during the pendency 
of certain proceedings or from a guardian during the period of his 
guardianship subject to the directions of the Court cannot obtain the bene- 
fits of the Madras Cultivating Tenants Protection Act unless the Court 
by appropriate directions confers by its ,order such benefit at the time of 
granting the lease; and so, the lessee has no right to continue in possession 
of the property beyond the period of the lease. Rajagopal Pilla v. Somasundaram 
Pillai? decides that when in an application for eviction of the tenant the latter is 
directed to deposit a certain amount in Court on or before a fixed date, failing which 
* he would stand evicted from the land, and the tenant fails to so deposit the amount 
in Court as ordered, the Court has no jurisdiction to extend the time fixed or.to 
review its order by excusing the delay. Appavu Gounder v. Swaminathan? lays down 
that an order passed in pursuance of a compromise of a previous application for 
eviction could be executed on the performance of the conditions specified therein 
by the landlord (namely, payment of a'certain amount by the landlord to the tenant) 
and that an independent application for eviction under the appropriate section of 
the Cultivating Tenants Protection. Act is not essential. Ayyanan v. Pecht* ` expres- 
ses the view that a cultivating tenant is protected against eviction only by or at the 
instance of his landlord under section 3 of the Act and the protection will.avail the 
lessee against his own lessor but not against others, and that where the lessee is 
not found to be in possession he cannot be said to be carrying on personal cultivation. 
Chinnayyan v. Nagarathinam Pillai® points out that sectiori 3 clearly shows that in all 
cases of default where the Revenue Divisional Officer considers that an opportunity 
should be given to the tenant to pay up the arrears there should be two stages in the 
proceedings: the first stage is where the Court finds a default committed and deciaes 
to give an opportunity to the tenant to pay ıp the arrears, and the next stage is 
wheh the tenant performs or fails to perform his obligation ; that the two stages 
cannot be rolled into one and a single combined order passed ; that to pass such an 
order will be illegal as in a fit and proper case the Revenue Divisional Officer will 
have jurisdiction to extend the time where the tenant is psevented by sufficient 
cause from paying the rent. Rajaiah Odayar v. Panchapakesa Iyer® decides that the 
determination of the.amount of rent under section 3 (3) will not be res judicata in a 
suit filed by thé landlord for recovery of arrears of rent. 


MADRAS AGRICULTURISTS RELIEF ACT.—In Varadarajulu Naidu v. Baby Ammal”, it 
is held that in the case of debt incurred, after the commencement of the Madras Agri- 
culturists Relief Act the debtor was not entitled to re-open a transaction and 
demand re-appropriation of interim payments voluntarily made by him and appro- 
priated, by the creditor. Nannter v. Krishnaveni Ammal®, makes it clear that section 

13-A in essence is a separate enactment giving relief,to certain owners of agriculti - 
ral lands who did not come within the perview of the main Act ; that the section 
umposes a new restriction on the freedom of contractin favour of debtors who are not 
agr.culturists; that the provision being expropriatory in operation can be 
applied only to cases and facts coming into existence subsequently to the introduc- 
tion of the section into the Act ; that the section which provides for a ceiling rate 
of interest in regard to debts payable by a certain category of non-agriculturist 
debtors will not apply to debts incurred by such persons prior to the enactment of 
the section ; that section 13-A gives the benefit ofa reduced rate of interest to 
debtors who have an interest in agricultural lands as defined in section 3 (1) but who 
could not avail themselves of the benefit by reason of their paying profession tax 
-or property tax over a specifiea amount to a Local Authority ; that though a debt 
ae 
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originated iù a mortgage executed before 1938, when there is a compromise of the 
claim in a suit on the mortgage instituted after section 13-A was enacted, and a 
decree follows on a contract superseding the original liability and substituting a new 
one making the debt under it a fresh debt incurred after the coming intọ force of 
section 13-A, the rate of interest thereon will be góyerned by that provision but 
without any question of tracing back the liability to the original debt ; that the 
debt in question under the compromise decree not being regardab'e as one due at 
the commencement of the Act and the debtor not being an agriculturist entitled to 
apply under section 19 (2), that section cannot apply to the case; and that though 
section 13-A has the effect of giving a reduced rate of interest to persons who would 
not be agriculturists within section g (ii) has not conferred any new procedural right 
on the debtor who did not have the right prior to the enactment of that section. 
Venkatasubba Rao v. Fagannadha Rao} lays down that section 1g (2), as well as section 
16 (i) of the Amending Act XXIII of 1948 do not distinguish between decrees 
passed after contest and decrees passed on compromise, and though a compromise 
decree had been passed before the amendment it was liable to be scaled down after 
the amendment. In Lakshmi Achi v. Kailasa Thevar®, the Supreme Court decides 
that where in a mortgage suit the trial Court passed a decree before the commence- 
ment of the principal Act but the appellate decree in substantial affirmance of it 
was passed subsequent to such commencement—the preliminary decree on 25th 
March, 1942, and the final decree on 25th September, 1943—the operative decree 
is the preliminary decree passed by the appellate Court; that therefore section 
19 (2) is attracted as also the provisions of section 16 of the Amending Act of 1948 ; 
that under those provisions the defendant became entitled to the benefits of the prin- 
cipal Act though his earlier applications prior to the Act of 1948 had been rejected ; 
and section 1g (2) of the principal Act read with section 16 of the Amending Act 
creates a new right in favour of the defendant and that right cannot be defeated 
by the principle of res judicata. 

INCOME-TAX ACT.—In Commissioner of Income-tux, Madras v. Gajapathi Naidu®, 
the Supreme Court makes it clear that the provisions of the Indian Income-tax 
Act should be construed on their own. terms without drawing any. analogy from 
English statutes, ‘and the English decisions cannot also be applied in the matter 
of construction of the provisions of the Indian Income-tax Act, partic: larly when 
they have received an authoritative interpretation from the Supreme Court of India. 
Lakshmanan v. C.I.T., Madras‘, holds that ifincome is utilised in the purchase of assets,, 
movable or immovable, and the assessee enjoys the use of such assets for a consider- 
able length of time it can be inferred that there was a rea] intention to convert the 
money into capital. General Commerical Corporation v. C.I.T., Madras® states that 
“ previous year ”? can be the previous financial year, or the year on the basis of a 
twelve month period ending before the beginning of the financial year for which 
the assessment is to be made, and there may be cases in which 
it is less than twelve months. Messrs. Short Bros. (P.), Lid. v. I.T.0., Salem® 
expresses the view that profits arising from the sale of land upon which coffee was 
grown will not be “ capital gains’ and will not stand included within the expres- 
sion ‘‘ accumulated profits’; that for the purpose of inclusion of capital gains 
in the expression “‘ dividend ”, note can only be taken of the profits which arose 
by the sale of capita] assets other than lands from which agricultural income was 
derived ; and in view of the expression “immediately before its liquidation in 
section 2 (6-A) (a) of the Income-tax Act current profits must necessarily form part 
of the “ accumulated profits’? referred to in the section. C.I.T., Madras v.. 
Palantappa Chettiar? lays down that the manager of a joint family who acquires. 
an advantage by the use of family assets or funds cannot claim such advantage 
as his separate property merely on the ground that in the process of gaining that. 
advantage an element of personal service, or skill or labour is involved ; that the 
character of the income has to be determined taking into account the basic founda-- 
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tion from which it emanates ; that such income should for purposes òf assessment 
be’ treated as the income of the family. Messrs. R. G. S. Naidu & Cov. CLT. 

Madras! points out that where the assessee—a partnership firm—was appointe 

as managing agents of a limited company for a period of 10 years from rst October, 
1944 on terms, inter alia that the managing agent would be entitled to a commission 
of 1 per cent. on all purchases of cotton and stores, 24 per cent. on all expenditure and 
a commission at the rate of 10 per cent. of the net profits of the company which was 
to be paid immediately after the accounts of the managed company have been closed 
at the end of each year and while the assessee was following the financial year 
as the accounting year the company. was adopting the year ending goth June as 
the accounting year, the managing agency commission based upon percentage of 
sales or purchases did not accrue or arise de die in diem as and when each transaction 
took place but only at the end of the year, the commission being payable only after 
_ the managed company’s accounts were closed for the year, and it would 
not be open to the managing agent to claim the remuneration on a proportionate 
basis nor could it be so taken for purposes. of assessment. C.T., Madras v. Rama- 
chandra Chettiar? lays down that bonus in the form of fully paid shares of the company 
is not income for income-tax purposes ; that.the shareholder does not as a result 
of the transaction, receive any taxable income, profits or gains within the meaning 
of section 4; that-capital gains represent the excess realisation made by the assessee 
over and above the cost of acquisition ; that the real value of.the bonus shares 
to the assessee is only the face value of the shares, and therefore, the capital gain 
should not be computed by valuing the closing stock at the original cost of the hold- 
ing averaged for the original and bonus scrips since issued or at the market value ; 
and that the ‘true criterion is to take the face value and to ascertain the excess, 
if any, realised by the’ assessee by sale-of the bonus shares in the year of account 
which éxcess alone could be taxed as ‘ capital gains’ under section 12-B and not 
the entire sale price. In C.I.T., Madras v. Gajapathy Naidu®, the Supreme Court 
makes it clear that under section 4 (1) (b) (1), an income accrues or arises when the 
asseSSee acquires a right to receive the Same, and the meaning of the words ‘ accrues °? 
and ‘ arises ° cannot be extended so as to take in amounts received by the assessee 
in later years though the receipt was not on the basis of the right accrued in the 
earlier year ; that such amounts are in law received by the assessee only in the year 
when they are paid ; that the two principal methods of accounting for the income, 
profits and gains of the business are the cash basis and the mercantile basis ; that 
the mercantile system of accountancy brings into credit what is due, immediately 
it becomes legally due and before it is actually received, and it brings into debit 
expenditure the amount for which a legal liability has been incurred before it 1s 
actually disbursed ; that in that system the book profits are taken for the pt rpose 
of assessment of tax, though the credit amount is not realised or the debit amount 
is not actually disbursed, and if an income accrues within a particular year it is 
liable to be assessed in the succeeding year; that the officer in proceeding to 
include a particular income. in the assessment should decide if the assessee adopted 
the mercantile system of accounting subject to the deemed provisions, when the 
right to receive the amount accrued ; and if the right accrued or arose to the asses- 
see In a particular accounting year he shall include the said income in the assess- 
‘ment of the succeeding assessment year ; that no power is conferred on the Officer 
under the Act to relate back an income that accrued or arose in a subsequent year 
to another earlier year on the ground that the said income arose out of an earlier 
‘transaction; and the question of re-opening of accounts is not relevant in the matter 
-of ascertaining when a particular income accrued or arose. Adityan v. First I. T.O., 
City Circle IV, Madras* lays down that the question of exemptions under section 
.4, (3) (1) cannot be determined by a bare perusal of the terms of the written trust ; 
that the nature of the trust, whether it is religious or charitable, private or public, 
may be gathered from the declared objects ; but the true purpose of the trust 
cannot be concluded by the deed of trust, since to so hold would lead to the strange 
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result of forms taking precedence over the substance and tax being avoided by mere 
devices and tricks; and that the jurisdiction -of the Officer to start proceedings 
under section ‘34 cannot be defeated by a claim of exemption under section 
4 (3) (1). ‘G.LT., Madras v. Durai Pillai’, decides that the terms of section 4-A 
require that ‘residence’ must be determined with reference to each year ; that 
under section 4-A (a) (iv) it has to be determined by the Officer that when the 
assessee arrived in India during the year of account he had the intention te 
reside here for not less than -three years ; that if he had not the intention then, 
the fact that during the subsequent years he made up his mind to come and remain 
in this country for the requisite period will not make him a resident during the 
relevant year of account ; and that as residence determines the liability to tax, the 
decision of the Officer in that regard will be subject to an appeal and a further 
appeal as provided under the Act. Jayaveerapandya Nadar v. C.I.T.* lays down 
that if the assessee is shown to have received funds which may or may not be in 
the nature of income, it is for him to show that it isnot income-; that if he fails” 
-to establish that fact, depending upon the unproved claim that they represent 
capital in the shape of loans taken by him the only other alternative is to regard the 
sums as income. In G.I.T., Madras v. Kumbakonam Mutual Benefit Fund, Lid.*, the 
‘Supreme Court holds that the essence of mutuality lies in the return of what 
one has contributed to a common fund ; all the contributors to a common fund must 
‘be entitled to participate in the surplus and all the participants in the surplus must 
“be contributors to the cotmmon fund ; in other words, there must be complete 
identity between the contributors and the participators ; that the profits of such an 
association will not be assessable to tax, but if profits are distributed to shareholders 
as shareholders the principle of mutuality is not satisfied; that where a shareholder 
in the assessee company is entitled to participate in the profits without contribut- 
‘ing to the funds of the company by taking loans, and is entitled to receive his 
dividend as long ashe holds a share and his position is in no way different from that 
‘of a shareholder in a banking company limited by shares, the fact that the assessee 
lends money to and receives deposits from its shareholders does not by itself make 
‘its income any the less income from business within section 10. Hanumanihappa © 
Sons v. C.I.T., Madras points out that if partners agree that the firm shall not be 
-dissolved on taking in new partners, the firm as an entity so far as the Income-tax 
Act is concerned must necessarily be regarded as continuing for the purpose of the 
Act, and among the partners the new partnership by reason of the contract can 
take over the rights and liabilities of the old partnership and a claim to ‘set off an 
amount as bad debt, made by the enlarged firm is allowable under section 10 (2) 
in the circumstances of the case. In C.L.T., Madras v. Mir Mohammad Alt5, the 
‘Supreme Court decides that new diesel engines fitted in buses replacing petrol 
engines will be ‘ machinery ’ installed within the meaning of clauses (vi) and (vi-a) of 
section 10 (2), andextra depreciation is allowable on that score; that ‘machinery ’ 
in section 10 ‘(); clauses (iv), (v), (vi) and (vi-a) bear the same ordinary meaning, 
namely, mechanical contrivances which, by themselves or in combination with 
‘one or more other mechanical contrivances, by the ccmbined movement and 
inter-dependent operation of their respective parts generate power, or evcke, modify, 
apply, or direct natural forces with the object in each case of effecting so definite 
and specific a result ; that a diesel engine is clearly ‘machinery’; and that the 
expression ‘installed ° does not necessarily mean ‘ fixed in position’ but is also 
used in the sense of ‘inducted’ or ‘introduced’ or ‘to place an apparatus in 
position for service or use’. C.I.T., Madras v. Veeras.vant Nainar®, makes it clear 
that the allowance under section 10 (2) (vi-b) by way of development rebate is 
granted subject te two conditions, namely, that the prescribed particulars for the 
purpose -of granting depreciation allowance should be furnished in regard ts the 
plant or machinery, and in the case of machinery or plant installed after 21st 
“December, 1957 that the assessee should have set apart 75 per cent. of the amount 
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allowable as rebate to a reserve account, by debiting the same to the profit and loss 
account of the year of account and crediting it to the reserve account; that it-is also 
clear from the terms of the proviso that the reserve should be made at the time of 
making up əf the profit and loss account ; that the object of allowing development 
rebate is to facilitate the improvement of the assessee’s business from out of the 
reserve fund and the entries in the account books required by the Act are not an 
idle formality ; that the failure to comply with this statutory requirement will 
disentitle the assessee to the allowance of development rebate ; that it will not 
be competent in construing a taxing enactment tc presume in favour of an exemp- 
tion from the tax, apart from what the plain words of the statute provide ; and 
that where therefore conditions are expressly imposed’ to entitle an assessee to an 
exemption, deduction or allowance, those conditions cannot be ignored on any 
theory of beneficial interpretation. Selvaraju Chetty & Co. v. CLT., Madras} 
states that to constitute allowable expenditure 1 nder section 10 (2) (x0) the concerned 
business should have had to take steps and incur expenditure for the”purpose 
of protecting itself against any inroads made upon its productive capacity, owner- 
ship of assets or the like, and that while two disputing claimants claim title to-the 
business as a whole, such dispute would not involve expenditure which can be regard- 
ed as having been expended for the purpose of the business, and it is not a case where 
the business protects itself against any claims to its prejuaice or which would jeo- 
pardise its profit-making ability. Prithvi Insurance Co., Lid. v. C.I.T.2 holds that 
neither section 10 (7) nor the rules found in the Schedule necessarily involve the 
conclusion that a business of life inst rance is different from the business of general 
insurance in so.far as the Income-tax Act is concerned ; that there is no reason for 
splitting up of the business in this manner for the purposes of the Act; and that 
in rule 1 of the Schedule which lays down the “Rules for the computation of the 
profits and gains of insurance business ” stating that the profits and gains from life 
insurance business shall be computed separately from income, profits, or gains from 
any other business, the expression “any other business” means other than 
insurance business and not other than life insurance business. In C.I.T., Madras v. 


- Krishnaswami Mudaliar®, the Supreme Court points out that section 1 3 only deals 


with the computation of income, profits and gains for the purposes of sections 10 
and 12 and does not purport to enlarge or restrict the content of taxation income, 
profit and gains under the Act; that where in the opinion of the Income-tax 
Officer the income, profits or gains cannot properly be deduced from the method 
of accounting adopted by the assessee it is open to him to compute the income upon 
such basis and in such manner as he may determine ; that the section does not com- 
pel the Officer to accept a balance-sheet of cash receipts and outgoings prepared 
from the books of account; that he has to compute the income in accordance 
with the method of accounting regularly employed by the assessee ; that whatever 
be the method of accounting, cash basis or mercantile basis in the case of a trading 
venture, for computing the true profits of the year the stock-in-trade must be taken 
into account; and that under the Act, since for the purpose of assessment each year 
is a self-contained unit and if out of the receipts the cost of the asset (a film) was 
to be deducted, in the absence of an entry crediting the value of the asset at the end 
of the year for arriving at the income or profit of the frm, it would either wholly 
or substantially be absorbed in the amortisation of the capital value of the asset, 
and the result of the accounting would give a false picture, however lucrative the 
business may in reality be. Hoshangi Vakil v. Mettur Chemical and Industrial Corpora- 
tion, Lid.4 makes it clear that where the article of association of a company provides 
for payment to a preference shareholder a fixed percentage as dividend tax free 
it means that that percentage will be paid by the company to the shareholder in 
full without providing for or taking away therefrom the tax ; that a limited tompany 
is a juristic person and will be chargeable to tax on the profits earned by it; that 
in paying the tax it merely discharges its own liability and is not acting as the agent 
or trustee of the shareholder ; that even if dividends are distributed to the share- 
— su 
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holders after payment of tax, the dividend income in the hands of the shareholder 
would ‘again be liable to tax, but in order to avoid the injustice of the income sy ffer- 
ing tax twice over provision is made in sections 16 (2), 18 (5) and 49-B for apply- 
ing the principle of “ grossing up ”, as a result of which where the sharehalder pays 
a lesser rate of tax than the company he will have the benefit of the difference bet- 
ween the standard rate ana the rate applicable to him, credit being given in the 
assessment of the shareholder for the amount by which the net diviaend has been 
increased under section 16 (2) ; that it is not as a portion of the tax that is paid on 
his behalf that the shareholaer gets credit under section 18 (5) for the tax paid on 
that portion of the profits which was given to him as dividend but only by way of 
relief by the machinery provided for in sections 16 (2), 18 (5) and 49-B ; that the 
liability to gross up under section 16 (2) is interwoven with the relief which the share- 
holder gets under sections 18 (5) and 49-B and the provisions are based on the hypo- 
thesis that tax has been paid by the company or will be payable by it and therefore 
credit should be given to the shareholder ; but where income-tax is not payable by 
the company there is no basis for the relief or for the grossing up. K. S. Firm, 
Penang v.. C.J.T., Madras? emphasises that though under section 22 (3) the assessee 
may file his return at any time before the assessment could lawfully be made a 
voluntary return filed by the assessee more than four years after the expiry of the 
year under assessment will not be a valid return for the purpose of assessment. 
F. M. Sheth v. G.I.T., Madras? decides that refusal to register a firm is not an in- 
evitable statutory consequence resulting from defaults like non-production of account 
books enumerated in section 23 (4) ; that the use of the word ‘ may ’ in the section 
would rather indicate that the Income-tax Officer has a discretion to be exercised 
judicially not to refuse or cancel registration ; that if the evidence would justify 
the inference in any case that the assessee must have been maintaining account books 
it must be open to'the Officer to treat him as defaulter if the books are not produced ; 
but if there are no materials from which the Officer could reasonably infer that 
undisclosed account books exist the non-production of such imaginary books would 
not be ‘ default ’ contemplated by section 23 (4), and mere non-production without 
the existence of the things not produced would not fall within the mischief of section 
23 (4).- In'C.I.T., Madras v. Amrutanjan, Lid.*, the Supreme Court points ort that 
section 23 A was enacted with the olject of preventing avoidance of super-tax 
by shareholders controlling the affairs of a company in which the public are not 
substantially interested, by the expedient of not distributing dividend out of profits ; 
that the Act has not defined the expression ‘ company in which the public are subs- 
tantially interested °, but normally it signifies a company where more than half 
the voting power is vested in the public and so, where the controlling interest— 
minimum of 51 per cent. of the voting right—is held by a single individual or a 
group acting in concert the company would be regarded as one in which the public 
are not sı bstantially interested ; that the Explanation raised a conclusive presump- 
tion in those cases where shares of the company carrying not less than 25 per cent. 
of the voting power are held by persons other than the controlling gro. p, that the 
company is one in which the public are substantially interested ; that for the pur- 
pose of computing 25 per cent. of the power, the rights of holders of shares entitled 
to a fixed dividend have to be excluded, but for ascertaining the voting power vot- 
ing rights attached to all the shares must be taken into account ; and the distinction 
between the controlling group and the public is not along the line which distinguishes 
directors from the remaining members of the company, and if a director does not 
belong to the controlling group he will be regarded as a member of the public for the 
purpose of the Third Proviso and the Explanation to the section even though such 
director was directly entrusted with the management of the affairs of the company. 
-Alagappa Chettiar v. G.I.T., Madras‘ states that for the purpose of section 25-A it 
is not si fficient that the joint family has merely become extinct, and the section 
can only be invoked where there has been an actual partition by metes and bounds, 
t.¢., a physical division and not a division in status only. Kaliappa Chettiar v. C.I. T., 
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Madras?! holds that section 25-A will not apply to a case of partition in the Hindu 
undivided family where it is partial either with respect to members or with regard 
to property, but where an item of property was not capable of division by metes 
and bounds such as the interest of the family in a firm, it could be divided only 
by making necessary entries in the books of account, and that would be satisfactory 
evidence of the partition of such an asset. In C.I.T., Madras v. Sivakasi Match 
Exporting Company”, the Supreme Court lays down that the’jurisdiction of the Officer 
in dealing with an application for registration under section 26-A is confined to. 
ascertaining of two facts, namely, (i) whether the application is in conformity with 
the rules made under the Act, and (t) whether the firm shown in the document 
presented for registration is a bogus one or has no real existence ; that the discre- 
tion conferred on him being a judicial one he cannot refuse to register a firm on 
mere speculation ; and that if the order refusing registration goes beyond the scope 
of the jurisdiction conferred on the Officer under the section and the rules made 
" thereunder, or if the decision depends upon the construction of the partnership 
deed the High Court will have jurisdiction to entertain the Reference under sec- 
tion 66 (2) as a question of law. Nagappa Chettiar Firm v. C.I.T., Madras®, ‘stresses 
that registration of a partnership under the (ncome-tax law confers certain benefits, 
for the tax is not levied on the basis of the income of the partnership as a whole, 
but the proportionate share of the partner is taken into account in the assessment 
of the income of the partners and the rate of tax chargeable will not be on the higher 
scale provided for incomes on the higher levels, brt on the lower one at which the 
income of the individual partner is chargeable ; and that therefore the benefits 
arising under section 26-A could be claimed only if there was a strict compliance 
with the requirements thereof. Thiugaraja Pillai v. G.I.T., Madras‘, points out that 
if a partnership is found to be a legal one assessment to income-tax can be made om 
it as a firm and a service of notice on one of the partners would bind the other 
partners as well, and there would be no case for the cancellation of the assessment 
under section 27 except by an application filed within one month of the date of 

service of the notice ; that if the partnership is found to be illegal, s ch an assess- 
~ ment to tax can only be made on the partners as an association of persons, and notice 
of demand must be served on the principal officer thereof; and that the rule will 
be the same whether the assessment is to be made during the continuance of the 
partnership or association of persons or after its dissolution. Chenniappa Mudaltar v. 
G.I.T., Madras® expresses the opinion that rule 24 (a) of the Income-tax Appellate 
Tribunal Rules, 1946 as amended in 1948 prescribing the dismissal of an appeal 
before the Income-tax Appellate Tiibunal for default of appearance of the appel- 
lant is ultra vires as being in conflict with the provisions in section 33 (4) ; that the 
Appellate Tribunal is the appointed machinery under the Act to deal with all 
questions raised in a case, whether there be assistance from the party or not ; and 
that in relation to the assessment of income-tax section 33 (4) obliges it to decide 
an appeal and by the use of the word ‘ thereon’ it indicates that the decision should 
relate to the subject-matter of appeal. General Commercial Corporation v. C.ILT.., 
Madras*, makes it clear that notice under section 34 should only be served on the 
principal Officer and need not be addressed to the principal Officer ; that if the 
assessee happens to be a company, notice under section 34 must be servéd on its 
principal Officer though it will be open to him to authorise some other person-to 
receive notice on his behalf ; and that service must be deemed to have been effected 
on the Managing Director throi gh his Secretary who was authorised to receive such 
notices, at any rate, where the receipts by him had been acknowledged on behalf 
of the company subsequently. K. S. Firm, Penang y. C.I.T., Madras? holds that the 
Second Proviso to section 34 (3) merely removes the time-limit fixed by section 
34, (1) (a) and section{34 (1) (b)but cannot take away the other requirements for bring- 
ing to assessment escaped income; like the issue of a notice of re-assessment proceed 
ee 
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ings ; that the notice prescribed by section 34 is not a mere procedural require- 
ment but forms the foundation cf the jurisdiction of the Incomé-tax Officer to take 
proceedings in respect of income that had escaped assessment; and that in the 
absence of such notice the proceedings for re-assessment wot Id be completely invalid. 
Sivalingam Chettiar v. G.I.T., Madras', points out that what the second proviso to: 
section 34 (3) contemplates is a different period of account of the same assessee or 
a different assessee ; th „t section 34 (3) read with proviso (2) enacting an exception 
to section 34 (1) (a) would show that the Income-tax Officer can commence proceed- 
ings if there had been a finding by the authority concerned under any one of the 
sections mentioned therein ; that the statute does not contemplate any case of 
merger, and the fact that subsequent to the initiation of such proceedings the order 
of the Tribunal had superseded that of the Appellate Commissioner cannot take 
away the jurisdiction of the Officer to initiate the proceedings ; that the second 
proviso to section 34 (3) will enable the Officer to re-open the assessment of even third . 
parties in consequence of a finding given against the assessee ; that the finding in 
such a case under the sections enumerated can, therefore, b: an incidental one 
and there can be no question of merger of an incidental finding in the ultimate 
assessment order which relates to a different assessee. Sundarem & Co. (P.) Ltd. v. 
First Additional Income-tax Officer, Madurai*, decides that where the original assess- 
ment order had been superseded by a re-assessment order, which was challenged 
in appeal by the assessee, and the Income-tax Officer by way of caution also took 
action under section 35 purporting to ructify the original order of assessment, the 
latter proceeding is not valid inasmuch as the original order sought to be rectified 
did not subsist on the date when proceedings were initiated under section 35. In 
C.I.T., Andhra Pradesh v. Raja Reddy’, the Supreme Court states that the effect of 
secilon 44 is merely to ens»re continuity in the application of the machinery 
for assessment and imposition of tax liability, notwithstanding discontinuance of 
the business of the association or its dissolution ; that by virtue of section 44 the 
personality of the association is continued for the purpose of assessment ; that what 
can be assessed is the income of the assdciation received prior to its dissolution ; 
and the members of the’ association would be jointly and severally assessed the eto. 
in their capacity as members of the association ; that the procedure for purposes 
of such assessment is that applicable for assessment of the income of the association, 
as if it had continued, and that a notice to.the appropriate person under section 63. 
(2) would be sufficient t enable the authority to tax the association. Buddha 
Pictures v. I.T.0., Madras City Circle V4, points out that section 46 (5-A) pròvides a 
machinery for the department to collect tax arrears from the debtors of the assessee 
similar to garnishee proceedings under the’ Code cf Civil Procedure, and the sı bsis~ 
tence of debtor and creditor relationship between. the garnishee and the assessee 
would be essentia] for its enforcement ; that’ the expression. “may become due” 
would refer only to money which would! become payable by the garnishee to the 
assessee in future after the service of the notice as a result of pre-existing liability 
and would not apply to a case where the liability itself comes into existence only after 
the service of the notice ; and that the words would mean “may become payable” 
and not “ may become entitled.” Allaudin v. C.I.T., Madras*, makes it clear that 
section 50 only enacts a period of limitation for applications for refund and no. 
reference to any particular forum in which the app icat on has to be preferred is 
made therein ; that rule 4 made under the Government Notification prescribing a 
particular form for application for refi nd is not mandatory in the sense that if the 
application is not in that particular form the claim to refund must be negatived’ 
for that reason; that the form only requires the applicant to state certain. 
particulars ; that the Actlays down that an. application for refund should. be 
made within time on the basis of taxes paid both in India and’ abroad ; and 
that notwithstanding that the fore'gn assessments had not’ become final the 
application for refund made on the basis of such provisional assessments is. 
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not opposed to law. Alagappa Chettiar v. C.I.T., Madras1, lays down that the 
question whether a document is genuine or is an ante-dated document brought 
into existence with the help of old stamp-pay:ers is purely one of fact and the High 
Court cannot embark upon a fresh investigation of facts in proceedings under 
section 66 Jayaveera Pandiya Nadar v. C.I.T.*, holds that it is notwithin the jurisdic- 
tion of the High Court under section 66 in dealing with a reference to call for addi- 
tional evidence of any description. In G.I.T., Madras v. Sivakasi Match Exporting 
Co.3, the Supreme Court points out that the High Court will have jurisdiction to 
entertain a reference under section 66 (2) as a question of law, if an order refusing 
registration goes beyond the scope of the jurisdiction conferred on the Officer under 
section 26-A. In C.I.T., Madras v. Kumbakonam Mutual Benefit Fund Lid.4, the Sup- 
reme Court decides that the High Court has no power to direct a refund of the insti- 
tution fee depositea in the Reference but that the High Court can, if it deems fit 
.in any case, assess the costs in such a manner as to inch de the sum aeposited as 
Reference fee. 


eee 


Hinpv Law:—In Chinna Venkata Reddy v. Lakshnamma'®, the Supreme Court states 
that propertv, separate or selfacquired, of a member of a joint Hindu family may 
be impressed with the character of joint family property if it is voluntarily thrown 
by the owner into the common stock with the intention of abandoning his separate 
claim therein, but to establish such abandonment a clear intention to waive his 
separate rights must be proved ; the mere fact of the other members of the family 
being allowed to use the property or of the income of the separate property being 
utilised out of generosity to support persons whom the holaer was not bound to 
support or the mere failure to maintain separate accounts will not establish abandon- 
ment; that in the case of a minors’ prayer for partition, the interest of the minor is 
the prime consideration in adjudging whether the estate should be divided ; that if 
the conduct of the adult coparceners or the claim made by them is prejudical to 
the interest of the minor, the Court will readily presume that it is for his benefit to 
divide the properties ; that the action by the minor for partition ard separate 
possession of his share in the family property is not fourdca on a casue of action 
personal to him ; that the right clamed is property and devolves on his death even 
during minority upon his legal representatives ; that the effect of the decision of the 
Court granting a decree for partition in a suit instituted by the minor is not to create 
a new right which the minor did not possess but merely to recognise the right which 
Accrued to him when the action was commenced ; that it is the institution of the 
suit subject to the decision of the Court ard not the decree that brings about the 
severance ; and the death of the minor during the per dency of the suit has not the 
effect ofterminating the suit and the suit can be continued by his legal representatives. 
Shanmugasundra Mudaliar v. Gora®, holds that the intention to blend separate property 
with joint family property can be inferred from an unequivocal declaration on the 
part of the acquirer to treat the property as joint family property and from other 
similar circumstances. JVeelakantan v. Kumaraswami Nadar’, points out that in a 
joint Hindu family the right of management of property inheres in the manager ; 
that ifa family contains a minor member his guardian will not be entitled to separate 
possession of the minor’s share or even to interfere with the exclusive right of the 
karta to manage ; that the position will be different where the minor is the sole 
survivirg member of the joint Hindu family and that where coparcenary property 
is sold by the manager the mere fact that the guardian of the minor joinis in the 
transaction will not in substance make it anything other than a sale of the joint 
family property by the manager himself. Loganathan vw. Ponnuswamt Naicker? 
makes it clear that an avyavaharika debt is one ivnvolving an element of criminality 
and one which a father as a decent and respectable man ought not to have in- 
curred ; that in order to decide whether a debt is illegal or immoral the Court has 
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to-examine ‘thé, nature of the:debt that is, the character of.it, when‘it originated 
and if: on such examination it is found that at its inception the debt was not tarnished 
or tainted with illegality or immorality, the debt would -be birding on-the son-; 
that subsequent dishonest cor duct on the part of the father in respect of sugh liability 
cannot take away the sons obligation.in respect of the debt ; that the son can claim 
immunity Only where the debt in its origin was immoral i.e., where the vice is 
inherent in the debt itself by reason of the money having been obtained by the com- 
mission of an offence but not where the father came by the money lawfully but 
subsequently misappropriated it. Mayyappa Chettiar v. Viswanthan+, decides that 
where a person by reason of his taking over the liabilities ofhis own father (separated) 
and mother had rendered himself personally liable by executirg a mortgage he 
must be held to have received full 4r d valuable consideration for his taking over those 
debts, ard such debts cannot in any sense be regarded as avyavaharika debts, and 
the interests of the mortgagor’s sons in the joint family properties will be liable to . 
pay the debt in. case a personal decree is passed against their father. Rangaswami 
Naicken v. Chinnammal®, lays down that an acquisition of property by virtue of the 
provisions of a statute, like Act XVIII of 1937, will prima facie be comprehended. 
by section 14 of the Hirdu Succession Act, 1956 ; that section 14 (1) is not confined 
in its operation to the cases specifi d by the’ Explanation; that the Explanation 
is not exhaustive but only includes certain cases which the Legislature felt might 
not come within the main part of the section ; that section 14 (2) sets out the Catego- 
gory of documents conferring a limited estate on a woman ; and the words “ other 
instruments”? must be held to signify not anything widely differing in character 
but something allied to the documen!s set out earlier ard the words should be read. 
ejusdem generis with the cat gories of documents referred to earlier. Varadarajulu 
Naidu v. Baby Ammal*, decides that in divorce cases on the ground of adultery, 
Courts can act even upon uncorroborated testimony and give relief taking the surr- 
ounding circumstances into consideration ; that the only general rule that can be 
laid down is that the circumstances should be such as to lead the guarded discre- 
tion of a just and reasonable person to the conclusion that adultery had been com~ 
mitted ; that proof beyord reasonable doubt does not mean proof beyond the . 
shadow ofa doubt ; and that if the evidence is so strong against a spouse as to leave 
only a remote possibility in his favour the case is proved beyond reasonable doubt 
and nothing short will suffice. Thulasi Ammal v. Gowri Ammal*, makes it clear that 
section 16 of the Hindu Marriage Act clearly contemplates the case where a decree 
of nullity is granted in respect of any marriage urder section 11 or 12, that 
only such an event, any child begotten or conceived before the decree is made 
shall be deemed, to be a legitimate child born of that marriage notwithstanding 
the decree of nullity ; that in so far as such a decree has not been obtained no part 
of the section can be invoked for legitimating an issue born of.such a void marriage; 
that since the decree of nullity appears to be a declaration of the status of a person 
there seems to be prima facie no reason why the death of one of the spouses should 
put an end to the right of the other surviving spouse to seek for such a declaration ». 


Evipence.—In Sathakathullah, In re 5, it is held that a statement made to a Customs. 
Officer is admissible in evidence, especially when it is not shown that the Officer 
made any inducement or used force and extracted the statement and there is no. 
materia] to suspect the truth of the statement ; that where, however, the state- 
ment is retracted in the trial Court corroboration would be necessary in order to. 
satisfy the Court that the stat: ment can be acted upon; that it is not necessary that 
every material fact in the confessional statement should be corroborated ; and the 
conduct of the accused showing that he had a guilty mind may be relied upon as 
sufficient corrobortion. In Brij Mohan Singh v. Narayan Sinha®, the Supreme Court 
points out that an entry made in an official record of births maintained by an illi-. 
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terate public officer (a chowkidar) by some one else at his request ddes not come 
within section 35 of the Evidence Act; that however much one may cordeum an 
act of making a false statement of age in schoo] admission register with a view to 
get an advantage in public service, a judge of facts connot ignore the position that 
in actual] life this happens very frequently ; and that it will not be proper for the 
Court to base any cOnclusion about the age of a candidate for election on the entries 
in the school admission register or Matriculation certificate, or application for a 
Government post. Gopaladoss Family Trust Estate v. Michaelswami4, decides that 
where a lease deed is in favour of X and T, section 92 is clearly a bar to a plea by 
X that Yis merely a surety. Narayana Pillai v. Velayutham Pillai*, expresses the view 
that under section 108 the e is no presumption so long as there is no dispute about 
a man being alive that a man died after a particular time after his disappearance ; 
and that ifa question as to a person’s existence is raised in issue before the Court at 
. 4 particular point of time and more then 7 years had elapsed by that time from the 


moment the person was last heard of, the presumption will be that he died before 
the date when the question was raised. 


Liuaration Act.—In Ramanathan v. Somasundram®, it is held that the effect of 
section 11 (1) of the Limitation Act is to apply the rule of limitation of this country 
from the date when the cause of action arose and not from the time when the right 
to institute an action in a foreign court begins to run. M. N. Chellakannu v. A.N. 
Chellathankom*, makes it clear that, to constitute a valid acknowledgement under 
section 19, it is essential that the person acknowledging should be under a liability 
in regard to the right in dispute at the time when he makes the acknowledgment, 
and it will not suffice if he is liable at the time of the suit or application in respect 
of that liability ; that it implies that the person acknowledging admits or owns the 
liability, i.e., the acknowlegment of the liability must involve an admission of a 
subsisting jural relatinonship between the parties and consciousness and an inten- 
tion of continuing such relationship until it is lawfully terminated. Champaka v. 
Stvathanu Pillat®, holds that a mere recital of past liability accompanied by a state- 
. ment as to its discharge cannot be construed as an acknowledgment of liability. 

Krishnaswami v. Stressed Concrete Constructions (P.) Lid.*, states that a resolution passed 
by the board of Directors.of a company to request the managing director thereof 
to waive his claim to the remuneration due to him and letter addressed to him in 
pursuance of the resolution do not amount to an acknowledgment of liability under 
section 19. Dev Shankar Dolia v. M. K. Fernandez’, decides that where a promissory 
note had been executed by a husband and wife, and endorsements of payment had 
been made by the husband within time, and the wife made an endorsement after 
three years from the date of the note, the latter endorsement would be as agent 
of her husband. and a decree can be passed against her also. Thangavel Cheitiar ve 
Kuppu Bai?, points out that section 22 makes it cl: ar that where a defendant is added 
as a party to a suit it should be deemed to have been instituted when he was made 

.& party, and section g1 of the Trusts Act does not affect the principles of section 22 
Neelakantan v. Kumaraswami Nadar*, lays down that Article 44 would only be appli- 
cable to a suit to recover the property belonging exclusively to the minor which 
is sold by his guardian, and not to a suit by a minor Coparcener on attaining 
majority to.recover his share of the property alienated from the alience. Krishna- 
swami v. Stressed Concrete Construction (P.) Ltd.®, expresses the view that the word 
‘wages’ in Article 102 would cover also salary, and therefore the article would 
apply to a claim by the managing director of a company for payment of the salary 
or remuneration payable to him as managing director. Ramanatham v. Soma- 
sundram??, decides that a suit in an Indian Court on a personal covenant in a mort- 
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gage deed executed and registered in Burma after its separation from India would 
be governed by Article 115 ; that Articlé 116, where it refers to ‘contracts in writ- 
ing registered’ must be construed to: mean documents registered’ undér the law pre- 
vailing in India, and in the case of a mortgage document executed in Burma after 
its separation from India registration:urder the law of Burma cannot be deemed 
to be registration within the meaning of Article 116. In Rukmani Ammal v. Venkatarma 
Iyer1, (see also Chempaka.v. Stoathanu Pillai*), it is laid down that a claim by a non- 
redeeming co-mortgagor to recover his share of usufructuarily mortgaged property 

from the redeeming mortgagor who came into possession of iton redemption wi 

be the same as that for redemption of the original martgage as prescribed by Article 
148, and that though there is no identity of the original debt with the liability of the 
non-redeeming co-mortgagor to the redeeming mortgagor the subrogated rights of 
the latter over the security will be redeemable in the same manner. Gumanmal v. 
‘Greenfield Co.*, states that where substituted service has been effective limitation under 


Article 164 runs from the date of the decree and not from the date of the knowledge ` 


of the decree by the defendant. Ramlaingam Pillai v. Sankara Iyer*, decides that a 
suit to declare invalid an execution sale held without notice under Order 21, rule 
66 Civil Procedure Code of even for possession ignoring the sale as void is compe- 
tent, ard a suit filed beyond the period limited by Article 166 is not barred. Shan- 
bagavalli Ammal v. Damodarain®, holds that where a decree of the High Court 
passed on the Original side has been executed and has resulted in sale of the immo- 
vable properties covered, by the decree an application by the auction purchaser 
for delivery cannot be regarded as an application for execution of the decree, and 
Article 180, not Article 183, will apply whether the auction-purchaser is a stranger 
or the decree holder himself. 


CIVIL PROCEDURE CODE :—In Venkatasubba Rao v. Fagannadha Rao®, the Supreme 
Court makes it clear that a compromise decree is not a decision but an acceptance 
by the Court of something to which the parties had agreed, and only a decision 
by Court can be res judicata whether statutory’ under section 11 Code of Civil Pro- 
cedure or Shed aa as a matter of public policy on which the entire doctrine 
rests. Venkatar 
not apply to an assignee from a legal representative of a deceased plaintiff in a 
suit for partition when the legal representative himself was not brought on record; 
that where a suit for partition is dismissed for want of prosecution due to the 
-demise of the plaintiff, a subsequent purchaser of the share from the legal representa- 
tive of the deceased plaintiff can file a second suit for partition ; and so long asa 
certain interest has not been adjudicated upon in a partition suit the fact that 
it might conceivably have been adjudicated upon in that suit itself will never bar a 
subsequent suit. Ramalingam Pillai v.. Sankara Iyer‘, states that where an execution 
sale was held without notice under Order 21, rule 66 it is a nullity, and a suit by 
the judgment debtor to have the sale declared void and for possession will not 
‘be barred by section 47 since the question involved is not a matter relating to the 
execution, discharge or satisfaction of the decree. Rajaiah Qdayar v. Panchapakesa 
Iyer®, holds that it is not the practice for the High Court normally to interfere in 
revision with interlocutory findings given by a subordinate Court when the main 
matter before it had not been disposed of Faganmohan Rao v. Swarupa? jays down 
that striking out a defence under section 151 is a serious matter and it has to be 
-done after taking every circumstance-into consideration; that there can be no antici- 
patory or canditional order for striking out a defence for the simple reason that 
the Court has got to consider the materials as they exist on the date when the 
order for striking out is passed ; that ari order directing the striking out of the 
-defence a month after the date of; the order if a particular thing was riot done 
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Iyer v. Abdul Karim’, decides that Order 22, rule ro will’ 
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would preclude the Court from taking into account the relevant circumstances 
on the date when the order is to become operative whether the default 
is to be condoned or not; that though itwill be competent for the Court 
in a matrimonial action to strike out the defence if there be proved contumacy 
on the part of the party, an order doing so must be a present and not a prospective 
order to come into existence on an uncertain event happening or not happening ; 
and that such corditional orders are no doubt passed in discretionary matters but 
they are inappropriate to orders contemplatirg a strikirg out of a defence to. an 
action. Pappa Ammal v. Pandiyan Bank? makes it clear that before the Court im- 
pa a person as a party to a suit it is its duty to find even at that stage whether 

e is a necessary party or a proper party, ard it will be only abdicatirg its duty 
if it were to reserve that question: to a later stage, impleading the person in the 
meanwhile as a party ard exposing him to all the travails of a litigation ; that it is 

_mecessary to consider the pleadings in the case to fird out whether the person sought 
to be impleaded can be a necessary party to the suit ; and in a suit on a mortgage 
by deposit of title deeds the widow of the mortgagor will be a necessary party 
as his representative. Chockalingam v. Rajarathnam*, points out that the object of 
Order 5, rule 20 providirg for substituted service is to bring it to the notice of the 
person for whom it is intended ; that such service is not an idle formality as it is a 
substitute for actual personal service ; that when it does not conform to ru’e 20 
it is not sufficient ; that it is a duty of the lower Court to satisfy itself about the suffi- 
ciency of.the service and it will not have done its duty by merely ‘stating that as 
there had -been substituted service no question of its validity could at all arise. 
Ramalingam Pillai v. Sankara Iyer*, holds that Order 21, rule go is confined to setting 
aside a sale on the grourd of material irregularity or fraud in publishing or conduct- 
ing a sale ard would not cover a breach of order 21, rule 66, ard a suit to have an 
execution sale held without notice under that rule declared void ard for possession 
is not barred under order 21, rule g2. Sitharamiah v. Eleppan*, lays down that death 
contemplated in Order 22, rule 3 is physical death ard not a fictional death, and a 
surrender by a Hirdu widow being nothing more than a self effacement and in 

_that sense a fictional death, the surrenderee is not her legal representative and 
takes the property as the successor 10 the last full owner ; so much so order 22 
rule g has no application to a case where a Hirdu widow who has instituted a suit 
surrenders her estate to a reversioner and the suit abates and is dismissed for failure 
of the surrenderee to continue the suit ; and consequently a fresh suit by the sur- 
renderee reversioner on the same cause of action is not barred. by order 22, rule 9 
(1). In Gambhir Mal Pandiya v. J.K. Jute Mills’, the Supreme Court makes it 
clear that in suits against firms under order 30, the summons may be issued against 
the firm or against the persons who are alleged to be partners individually, but the 
suit however, proceeds only against the firm ; that any person who is summoned 
can appear and prove that he is not a partner and never was ; but if he raises 
that defence, he cannot defend the firm; that the persons who admit that they 
are partners may defend the firm, take as many pleas as they like but-not enter 
upon issues between themselves ; that when the decree is passed it is against the 
firm and it is capable of being executed against the property of the partnership 
and also against two clauses of persons individually, namely, persons who appeared 
in answer to summons served on them as partners and either admitted that they 
were partners or were found to be so, and persons who were summoned as partners 
but stayed away ; that the decree can also be executed against the persons who- 
were not summoned in the suit as partners, but order 21; rule 50 (2) gives them an 
opportunity of showing cause and the plaintiff must prove their liability ; that 
the enquiry will entitle the person summoned to prove that he was not a partner, 
and in a proper case, that the decree is the result of collusion , fraud or the like, 
but not to have other matters tried, so to speak- between himself and: his other 
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partners ; and that.once he admits that he is a partner and has no special defence 
of collusion, fraud, etc. the Court must give leave forthwith.. In Gajendra Narain 
Singh v. Johrimal Prahlad Rait, the Supreme Court-points out that it is clear from 
‘the language of order 30, rule 5 that in default of the notice prescribed in the rule 
‘the person served shall be deemed to be served as partner ; that where a person so 
‘served as a-partrer did not-enter appearance under protest but filed an appearance 
in his individual name and obtained an adjournment to file his written statement 
his appearance meest be deemed to be on behalf of the firm, and when at the hearing 
of the summons he contended that he was not a partner and applied for leave to 
‘withdraw the -appearance initially filed and the Court did not give permission, 
the appearance filed’continued to be an appearance under Order 30, rule 6 on 
behalf of the firm ; and the plaintiff who relying on Order 21, rule 5 (6) and (c) 
obtained a decree against the firm may execute it against any person who has been 
individually served with summons as.a partner and has failed to appear-and also . 
against any person who has appeared in his own name under Order 30, rule 6 or 7 ; 
that when the plaintiff had made an application to execute the decree against the 
partner served under Order 30, rule 5 on the footing that he was a person other than 
a person referred to in Order 21, rule 50 (1) (b) and (c) but that proceeding was 
plaintly the result of an incorrect appreciation ‘of the law, the right under Order 21, 
rule 50 (1) (b) was not lost and the plaintiff can abandon the application for leave 
under sub-rule (z) and-execute the decree under sub-rule (1). In Viajay Pratap 
Singh v, Dukk Haran Nath Singh®, the Supreme Court holds that under Order 33, rule 5 
the jurisdiction of the Court is restricted to ascertaining whether on the allegations 
in the petition a cause of-action is shown, and the jurisdiction does not extend to the 
trial of issues which must fairly be left for decision at the hearing of the suit ; that 
an application to sue in forma pauferts is but a method prescribed by the Code for 
institution of a suit by a pauper without: payment of Court-fee ; that if the claim 
of the applicant that he is a pauper is not established the application may fail, 
but there is-nothing personal] in such an application ; that the suit commences 
from the moment an application for permission to sue in forma pauperis is presented, 
and Order 1, rule 1o:would be as much applicable in such a suit as in a suit where . 
‘Court fee has been paid; and that it is true that a person claiming to join as peti- 
tioners praying for leave to sue informa pauperts must himself be a pauper, but 
is clam to join by transpositions as an applicant must be investigated ard is 
not to be rejected on the ground that the claim by the original applicant was per- 
sonal to him. Valli Ammal v. Subramania Iyer®, states that it is clear from Order 34 
dule 5 that so long as the sale has not been confirmed it is open to the mortgagor, 
to deposit the amount due together with the solatium prescribed therein and avoid 
‘the sale ; and even during the pendency of an appeal against dismissal of the 
-application to set aside the -sale the mortgagor could deport the amount’ in the 
appellate Court ard avoid the sale. In Venkataramaniah v. Sestharama Reddy‘, the 
Supreme Court indicates that the object of Order 41, rule.27 (2) is to keep a clear 
record of what weighed with the appellate Court in allowing additional evidence 
to be produced; that where a further appeal lies from the decision of the 
appellate Court such recording of-the reasons for allowing additional evidence is 
necessary and useful also to the Court of further appeal for deciding whether the 
-discretion under the rule has been judicially ‘exercised by the Court below; that 
the provision concerning the recording of reasons is directory and not mandatory 
-even though the word ‘ shall’ is used in rule 27 (2) and the omision to record rea- 
.sons does not vitiate such admission ; that there may well be cases where the Court 
‘finds that though it may be able to pronounce judgment on the state of the record 
as it is ard cannot strictly say that it requires addi-ional evidence “‘ to enable ‘it to 
pronounce judgment “‘it still considers that in the interests of justice something which 
-remains obscure should be filled up so that it can pronounce its judgment in a more 
.gatisfactory manner and such a case will be one for allowing additional evidence 
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“for any other substantial cause” under Order 41, rule 27 (1) (b), Neslakantan Pillai 
v. Vadivelu Achari, points out that Crder 47, rule 4 shows that the issue of previous 
notice to the person interested in upholdii g the order sought to be reviewed is a 
cordition for the exercise of jurisdiction by the Court to grant review ; non-com-~ 
pliance with the rule regardi g notice would be a jurisdictional error and not a 
defect of utter lack of jurisdiction which alone would rerder the order passed a 
nullity ; the opposite party need not file an ird‘ pendent application of his own 
to have the order on the review application set aside, but can either prefer an appeal 


_ against the order or object to it at the subsequent stages of the proceedirgs as pro- 


vided for under Order 47, rule 7, and on such objection being raised the order grant- 
ing review cannot be relied upon by the person who succeedcd in getting the order. 


PENAL CopE.—In Subramanian, In re’, itis held that in order to claim the benefit 
of section 84 of the Indian Penal Code the.crucial point of time at which the un- 
sound, es of mind has to be established is the time of the actual act of offence and 
the burden of proving that the accused is entitled to the benefit of the exemption is 
upon the accused. Lakshmanan v. Lakshmanan®, states that the principle behind 
the rule of self defence is that the law does not require a person to behave like a 
coward ard run away if he is attacked ; that when a person is attacked he is not 
bound to regulate or modulate his defence step by step ; that the burden of proving, 
the existence of circumstances brirgirg the case within the exception is undoubtedly 
on the accused, but it is not necessary that he must prove beyond reasonable 
doubt the existence of such-circumstances, ard the accused need only to make out 
a prima facie ground ; and ifon a review of the entire evidence the Court entertains a 
doubt as to the guilt of the accused he is entitled to the benefit of the doubt even 
though he may not have fully established his plea of self-defence. Ramarathinam, 
In re4, holds ihat the liability under section 292 is absolute, and any person who 
prints or causes to print any grossly ir decent or scurrilous matter is liable to be 
punished w der the section ; that under Explanation IT he is entitled to adduce evi- 
dence for establishing that he had a different intention. Public prosecutor v. Ramaswamt® 
points out that every act of insult or attempt to insult the religion or the religious 
beliefs of a class of persons will not amount to an offerce urder section 295-A, and 
insults offered unwittingly or carelessly or without any deliberate or malicious inten- 
tion to outrage the religious feelings of that class will rot come under the section . 
but if the intention was to outrage religious feelings deliberately and maliciously 
the offence urder the section is made out. Doratiswamy Nadar, In re®, lays down 
that the applicability of Exception I to section 300 has to be judged in relation to 
the class of persons to whom it is applied, ‘heir general habits of living, speech and 
domes'ic relations; ard where a husband is likely to be gravely provoked by 
the threat of his wife to leave him ard live wi h some one else coupled with her swing- 
ing a broom stick and using in decent larguage of abuse during the course of the 
quarrel, he will have been deprived of all powers of self-control and the case will 
fall within Exception I. Mokkaswamy, In re’ expresses the view that where the 
injury caused wes an incised gaping wound 3” x 4” cutting 4” of bone on the 
medial side of the eyebrow it is a fracture ard amounts to grievious hurt within 
the meaning of section 320. Adhi In re}, holds that where a minor married girl 
was enticed away from the keeping in lawful guardianship of her husband with 
out the consent of the guardian it would be an offence under section 363 and if 
the evidence justified a conviction for that offence as charged it would not be open 
to the Trial Magistrate to avoid conviction for the offence charged merely because 
the offence as made out before him also fell urder section 498 which required a 
complaint before the Courts. Pachammal v. Perumal’, decides that the phrase “‘ liv- 
ing in adultery ” in section 488 means somethirg different from living an unchaste 
life, the principle being that the husband is absolved from the obligation to main- 
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tain his wife only when she has a de Jacto protector with whom she lives and by 
whom she is being maintained as if she were his wife, so much so, the phrase, signi- 
fies something more than occasional lapses from virtue. i 
CRIMINAL PROCEDURE CODE.—In Ramasinivasan, In re? it is held that section 4 
(1) (r) (2) of the Code of Criminal Procedure gives the Court unfettered iuri iction 
to permit “‘ any other person ” to act for a party in a proper case, and the judicial 
discretion enables it with reference to the Pondicherry area to accord permission to . 
a person uninfluenced by any Arete issued there. Agarwala v. Superintendent of Police zr 
states that under section g4 the Court can issue summons to a person suspected 
to be in possession of a document whose production is considered necessary for 
purposes of any investigation ; that the latter expression will.cover a stage before 
any enquiry or trial ; that before the issue of a warrant under section g6 the Court . 
should be satisfied that the person would not produce the document on the issue 
of the summons under section 94, and the constitutionality of section 96 rests on 
the basis.that it was not a permanent deprivation of the property but only a tempo- 
rary interference with the right of.enjoyment of the property and for the limited 
purpose of investigation. Rasigounder v. Muthu Gounder*, decides that where the 
petitioner was in possession of Property under a registered lease decd and the 
respondent was directed by an order under section 145 not to disturb the possession 
but to file a civil suit which he did, and during the pendency of such suit he was 
alleged.to have again disturbed the petitioner’s Possession, it is not open to the Magis- 
trate to again take proceedings under section 145 and the proper remedy will be 
under the relevant provisions of the Penal Code, as for instance, under section 188. 
Chellamuthu Padayachi v. Rajavel 4, lays down that the powers under section 145 (g) 
to summon a witness directing him to attend or produce a document at any stage 
of the proceedings on the application of the parties are not in any way affected by the 
first proviso to sub-section (4) and the Magistrate can summon any witness under 
section 145 (9) to give evidence or to producea document, even though he may not 
have filed an affidavit under section 145 (1). Jayarama Mudaliar v. Bhoomi : 
Ammal, expresses the view that though section I4 a) makes specific provision 
that the parties should be called upon to adduce eee by affidavits, section 147 
(1-A) is in different terms that the Ma gistrate shall receive all such evidence as may 
be produced by the respective parties, and that in deciding a question of dispute 
concerning user of immovable property under section 147 it is not open to the Magis- 
trate to receive and act upon the evidence of affidavits’ Appavu Velar v. Murugam ®, 
points out that there is some distinction between the procedure to be adopted at 
the preliminary enquiry under sections 208 and 209 On a private complaint and 
in proceedings instituted on police reports under section 207-A ; that the scope of 
considering the evidence under section 207-A is more restricted than in the case 
of an enquiry under sections 208 and 209 for the obvious reason, that in the former 
case, unlike in the latter, the evidence would have been already sifted in the course 
of the investigation by the officers concerned ; that the expression “ disclose no 
grounds for committing ” in section 207-A (6) is different from the words “ there 
are not sufficient grounds for committing ” occurring in section 209 ; that while 
in one case even though grounds may exist for committing what has to be decided 
is whether there are sufficient grounds, while in the other an order of discharge could 
be made only if there are no grounds for committing ; and that in such cases if 
the evidence discloses grounds for committing, then the Magistrate has no option 
but to pass an order committing the accused. Rathinam, In re’, states that while 
section 245 (1), contemplates a case where after taking evidence and examining 
the accused the Court finds that the accused is not guilty and then the Court re- 
cords an order of acquittal, in a case where the complainant does not appear the 
order of acquittal should more appropriately come under section 247. §.P. Ranga- 
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swami Goundar, In tet, lays down that a Court can resort to section 247 and acquit an 
accused only if the complainant does not appear on an adjourned date, and that 
where the case was adjourned. to a specific date for issue of summons to the accused, 
the Court cannot act under s¢ction 247 on an earlier date on the ground that the com- 
plainant was dbsent. Public Prosecutor v. Sambangi Mudaliar®, makes it clear that 
the application of section a51-A (11) to warrant cases for the sole reason that the 
prosecution has failed; to produce its evidence as required under section 251-A (7) 
is not justified ; that such a procedure is permitted by law only under section 247 
in summons cases ; that in warrant cases where the Court has already framed a 
charge under section 251-A against the accused an imporant duty.is laid on it to 
see that all the powers available to the Court for the examination of witnesses are 
exercised, for a just decision of the case, irrespective of the laches of the complainant; 
_ and that such powers include the powers under section 540 to summons witnesses 


the Magistrate had believed those winesses, and also why the Magistrate preferred 
the evidence of the prosecution to that of the defence. G. Lakshmana Iyer v. Pw. 


attained that status might be a ‘child’ for the purpose of section 488 (1) even if 
that person is of such an age as to be ordinarily termed a ‘ boy’ or ‘ girl’ and not 
a child. Mylswamt Pandaram v. _Muthammal?, makes it clear that the Magistrate 
is not barred from proceeding with a petition under section 488 (3) by an order:of 
protection given by the. Insolvency Court to the husband, and the protection order 
cannot take away the powers of the Magistrate for ordering the imprisonment of a 
person under section 488 for failure to comply with the Court’s order to pay the 
arrears of maintenance. Pachammal v. Perumal? decides that the phrase “ living 
in adultery” in section 488 means . something different from leading an unchaste 
life, and a husband is absolved from the obligation to maintain his. wife only when 
she has a de facto protector with whom she lives and by whom she is maintained as 
if she were his wife. In Raghubir Saran v. State of Bihar®, the Supreme Court holds 
that every High Court as the highest Court exercising criminal jurisdiction has 
‘under section .561-A.inherent power to Make any order for the purpose of securing 
the ends of justice including the power to order expunction of irrelevant passages 
from a judgment.or order ofa subordinate Court, but the power will not, however, 
be pressed in aid except for remedying a flagrant abuse by a subordinate Court 
of its powers such as by passing comment on a matter not relevant to ihe controversy 
before it and is unwarranted o1 is likely to harm or prejudice another. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice, AND Mx. Justice M. 
ANANTANARAYANAN. 


Sri Vedaranyeswaraswami Devasthanam, Vedaranyam, by its 
Hereditary Trustee, Sri V. Kanagasabai Pandara Sannadhi 
by his Power-cf-a Attorney Agent Sri V. K. Somasundara Pan- 
dara Sannadhi and others .. Petitioners*., 


y 


The State of Madras, represented by the Collector of Thanjavur, 
Thanjavur and others .. Respondents. 


Madras Inams (Assessment) Act (XL of 1956)—Constitutional validity—Lezy of ryotwari assessment on 
‘inamdar—Deprivation of melwaram—Legislation competent—Saved under Article 31-A, Entries Nos. 36 and 45 
of List IT, Schedule VII, Constitution of India (1950). 


Inam—Origin and nature— Transfer of right to revenue and grant of the soil—Levy of ryotwari assessment on 
inamdar—Does not amount to resumption. 

Interpretation of Statutes—Gonstitution—Legislative entries—Compstençy of lepislation—Distribution of 
powers and non-violation of fundamental rights—Applicability to taxing enactments—Colourable legislation. 

Grown Grants Act (XV of 1895)—Scope and applicabilitp—Writ of certiorari—Leny of assessment—No 
afective opportunity to represent against lexy— s quashed, 
The Madras Inams (Assessment) Act (XL of 1956) is constitutionally valid. 


An inam by Sovereign authority need not necessarily consist merely of transfer of its right to 
revenue but it may also include the grant of the soil, the extent of the grant depending ineach case on 
the construction of the terms thereof. 


Thel of assessment by the impugned Act cannot be ed as amounting to a resumption 
for the feao that Sasa A can only be in regard to a conditional grant, where the condition has 
‘been broken or has failed. An inam which has been enfranchised is not a conditional grant, though in 
the case of certain religious and charitable inams its duration is limited by phrases like “ go long as the 
‘worship or charity exists”. Secondly, resumption implies vesting of the full ownership in the land 
‘with the Government and a regrant of the same to that individual or to some other individual, 


Essentially, resumption results in the abrogation of the inam tenure. The case of imposition of 
assessment as in the present case cannot abrogate the inam, for the very object of the enactment is to 
pom the inam and get the assessment from the inamdar, although the assessment might practically 

the same as the subject-matter of the inam itself. 
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Gourts are not concerned with the wisdom of the legislative policy. The question whether a law 
is a colourable legislation and as such void does not depend on the motive or bona fides of the Legis- 
lature passing the law, but on its competency to pass that particular law, and what the Courts have to 
determine in such cases is whether though the Legislature has purported to act within the limits of its- 
powers, it has in substance and reality transgressed those powers, the transgression being veiled by what 
appears, on proper examination to be a mere pretence or disguise. 


The question of competency is not confined only with the distribution of powers under the Consti- 
tution. It should also be seen whether the substance of the enactment is such that it transgresses the- 
fundamental rights guaranteed under the Constitution. 


The principle has been extended as applicable to taxing statutes as well. 


It has therefore to be considered whether though in form the enactment is a taxing statute, it is in: 
substance one enabling acquisition of property. To ascertain whether that is so, it has to be seen what 
the subject-matter, i.¢., the pith and substance, of the enactment is. For that purpose it will be com- 
petent for the Court to examine the effect of the legislation and take into consideration its object, pur- 
pose and design. 

The impugned enactment is in form a taxing measure, In certain individual cases itmay be that 
the effect, or even the aim of the legislation might be held to have been to subtracttoa great extent the 
inam itself. Even so, the legislation will be within the competency of the State Legislature as primarily 
coming under Entry 45 0 List II. Assuming that it amounts to acquistion of property, it can onl 
come under Entry $6 without there being a necessity to provide compensation. It will follow that it 
cannot be said that the Madras Inams Assessment Act, 1956 is colourable in the sense that the State 
Legislature arrogated to itself a power which it did not possess or camouflaged a process of acquaition 
where compensation was payable as a mere taxation measure. 


With respect to an inam ofthe melwaram alone in part of a village, what is granted in such a case- 
is the Government’s share of the revenue, and what is sought to be levied under section3 is practically 
thesame. ‘The pith and substance rule referred to above may not apply im such a case as the substance: 
itself will be acquisition of property. 


Even if the impugned legislation were to be referred as amounting to acquisition of property con- 
travening Articles 14 and 19 of the Constitution, the provisions of Article 31-A will make it valid. Thus, 


ifthe Act is regarded as providing for acquisition of the inams, Article 31-A which provides that even if 
it were inconsistent with, or take away, or abridges any of the rights conferred by Articles 14, 19 or 31 
it will be valid, will save it. 

The provisions of the Crown Grants Act are intended to give validity only to the conditions- 
im by the Government under the grant, even though such conditions might not bein conformity- 
with the law of the land like the rule against perpetuity, accumulation, etc. Section 3 referred to- 
above cannot mean that the grants could not be altered or modified by statute. It will always be open 
to the concerned Legislature to alter the conditions of a Government grant so long as such alteration is- 
within constitutional limits. The provisions in the Crown Grants Act will not iavalidaté the Act of 1956. 


Sufficient or effective opportunity was not given to the petitioner to show cause against the pro- 
posed levy of assessment. ‘A writ of certiorari will therefore issue to quash the final decision published’ 
under rule 16 of the Madras Inams aroen Rules, 1957. The Notification under rule 6 will’ 
stand, but the Divisional Officer shall receive al objections presented to him under rule 7 within the 
extended time now granted. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavits filed therewith, the High Court will be pleased. 
to issue a Writ of certioreri, calling for the records from the Colector of Thanjavur 
relating to the Notification made by him in respect of the inam lands bearing Survey” 
Nos. 54/1 and 124 |2 covered by T.D. No. 755 in the Village of Pannal in Tiruthurai-- 
poondi Taluk, Thanjavur District in the District Gazette of Thanjavur in issue 
No. 31, dated and August, 1958 under section 3 (2)(c) of the Madras Inams (Assess- 
ment) Act XL of 1956 a certified copy of which is filed herewith and to quash the 
said notification. 


Y. Vedantachari and T. M. Chinnayya Pillai, for Petitioner in W.P. No. 943 of 
1959 and W.P. Nos. 287 and 288 of 1960. 


V. Vedantachari, for Petitioners in W.P. Nos. 135 and 547 to 581 and 770 and. 
1275 to 1284 of 1g60. 


K. Parasaran, for Petitioner in W.P. Nos. 179 ard 272 of 1960. 

N. Appu Rao, for Petitioner in W.P. Nos. 189 a d 844 of 1960. 

K. S. Naidu and R. Vijayan, for Petitioner in W.P. Nos. 286 of 1960 etc., etc- 
U. Somasundaram, for Petitioners in W.P. Nos, 2¢6 etc., etc., ot 1960. 
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G. Ramaswami and S. M. Subramaniam, for Petitioner in W.P. No. 344 of 1960. 
S. Bhaskaran, for Petitioner in W.P. No. 427 of 1960. 


I. M. Chinnayya Pillai and T. S. Palanisivagurunathan, for Petitioners in W.P. 
Nos. 459 etc., etc. of 1961. 


R. G. Rajan, for Petitioner in W.P. Nos. 791 and 792 of 1960. 

A. Sundaram Ayyar and T. R. Mant, for Petitioner in W.P. No. 915 of 1960. 

P. Veeraraghavan, for Petitioner in W.P. No. 1007 of 1960. 

V. Ratnam, for Petitioner in W.P. No. 1050 of 1960. 

T. V. Balakrishnan and N. Vanchinathan, for Petitioner in W.P. No. 354 of 1961, 
V. Vedantachart and R. K. Tatachari, for Petitioner in W.P. No. 508 -of 1961. - 
R. Gopalaswami Iyengar, for Petitioner in W.P. Nos. 702, etc., etc., of 1961. 
T. R. Ramachandran, for Petitioner in W.P. Nos. 1272 and 1273 of 1961. 


The Advocate-General V. K. Thiruvenkatachari and the Additional Government 
Pleader, on behalf of Respondent in W.P. No. 943 of 1959. 


The Additional Government Pleader, on behalf of Responaents in all the 
Petitions. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.F.—This petition filed under Article 226 of the Constitution 
raises a question as to the validity of the Madras Inams Assessment Act, 1956 
CXL of 1956) (hereinafter referred to as the Act) with a view to quash a Notification 
maae thereunder. 


The petitioner, Sri Vedaranyeswaraswami Devasthanam is being maintained 
with the income from, and is the grantee, of, several inams which are spread over 
in about twenty-three villages in the Tanjore District. One such inam is an extent ` 
of 46 acres 43 cents in the Village of Pannal in Thiruthuraipoondi Taluk. This is a 
minor inam where both the warams in the land are owned by the petitioner 
subject to an annual payment of Rs. 15.75 NP. by way of jodi or cesses to the Govern- 
ment. The title deed issued in favour of the Manager of the Devasthanam confirms 
the inam for the support ofthe temple, ‘‘ tax tree to be held without interference so 
long as the conditions of the grant are duly fulfilled”. The lands covered by the 
inam are in the possession of tenants, the rent paid by them being Rs. 103.83 NP. 
per year. Out of this sum the petitioner claims that Rs. 17.50 has to be spent away 
as expenditure for collection, the net income from the inam being thus Rs, 70.58. 


The Madras State Legislature passed a law, the Madras Inams Assessment 
Act, 1956 for the stated purpose of levying full assessment on certain inam lands in 
the State. It has received the assent of the President on 19th February, 1957, but 
its operation has been made to take effect by section 1 (2) thereof as and from the 
Ist day of July, 1956. The Act authorises the Government to levy full assessment 
at the rate of the prevailing ryotwari assessment in the same village or in the 
nearest ryotwari village as the case may be, notwithstanding anything contained 
in the inam grant. 


Proceeding to act under the provisions of the Act, the Assistant Collector of 
Nagapattinam issued a Preliminary Notification under section 3 (2) proposirg to 
levy on the petitioner an assessment of Rs. 58.66 NP. Not having received any 
objection from the icamdar, he issucd on roth June, 1958 the Fial Notification 
under section 3 (3) confi mirg the p-oposed levy. The result of it is, that the 
Devasthanam whose net anr.ualincome f om the inam la, ds is only Rs. 70.58 NP. is 
now obliged to pay a tax of Rs. 58.66NP. The petitioner states that it was not aware 
of the notifications referred to above at the ume that they were published. The 
petitioner wrote to the Revenue Divisional Officer in December, 1958 for a copy 
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of the Notification. No reply was vouchsafed to that enquiry. On coming to 
know after further enquiry that there was a Final Notification levying the assess- 
ment on the inam lands in question, the petitioner filed its objections before the 
Revenue Divisional Officer, Nagapattinam, in December, 1959. But that authcrity 
declined to consider the objections as it was filed long after the Final Notifica- 
tion. The petitioner thereupon filed the present petition for the issue of a writ 
of cerliorari to quash the Notifications maue by the Collector of Tanjore in respect 
of the inam lands covered by T.D. No. 755 in the village of Pannal in Thiruthurai- 
poondi Taluk, Tanjore District. 


There can be little doubt, and indeed this point is conceded by the learned 
Advocate-General appearing for the State, that there was no effective opportunity 
to the petitioner to put forward its case on the question of the quantum of assess- 
ment to be levied. There is nothing on the record te show that the Collector in 
fixing the assessment at Rs. 58.66 NP. really took into account the annual demand 
of the landholder on the tenants and the vicissitudes which such income weuld ordi- 
narily be subject to. Apart from any other consideration, we are of opinion that 
the Final Notification in the present case will have to be quashed, with a direction 
to the respondent to refix the assessment after giving an opportunity to the petitioner 
to put forward its case. 


But the validity of the Notification is challenged on a much larger ground, 
namely, that the Act which authorised the Notification is itself invalid, the conten- 
tion being that it is a colourable piece of legislation, and not a mere taxing measure, 
aimed at deprivation of the petitioners’ property without payment of any compensa- 
tion. Secondly, the Act, it is argued, is enacted with the object of reducing the 
income of the landholder with a view to reduce the compensation payable to him 
when the question of acquisition of minor inams comes up. 


Before proceeding to the consideration of the questions raised in the case it is 
mecessary in order to appreciate the very learned argument addressed to us from the 
Bar, to set out briefly the context in which the impugned legislation came to be 
passed. Lands in this country cultivated, cultivable or waste have been grouped 
from time immemorial with reference to a village which even now forms the unit 
of revenue administration. Turner, G.J., and Muttuswami Ayyar, J., laid down 
in Secretary of State v. Vira Rayan1, that under the Hindu Common Law the right to 
possession of land was acquired by the first n who makes a beneficial use of the 
soil. According to that view, the beneficial interest in the cultivated lands con- 
sists of two parts, the melwaram, or the Sovereign’s share of the produce and the 
kudiwaram the interest of the occupant, otherwise known as the ryot. As pointed 
out in Narayana Ayyangar v. R. G. Orr®, the kudiwaram right originated in priority of 
effective occupation and beneficial use of the soil and the claim of the Government 
and the assignees of the Government was always, in these parts, a share in the 
produce raised by the ryots. In Periannan v. A. S. Amman Koil’, Satyanarayana 
Rao, J., referring to the status of the cultivating tenant in a village observed : 


** Both under the Hindu Kings and later during the time of the Moghul Administration, the status 
ofa cultivating, tenant in a village was as defined by usage. The cultivating tenant always tendered to 
the State a portion of the produce of the land varying with nature of the crop, which is called‘ melwa- 
ram’, while the share left to the cultivator was known as‘ kudiwaram’. The words ‘ melwaram ’ and 
‘kudiwaram’ were in vogue in the Tamil country. In the Circars the share payable to the Government 
was known as ‘Ambaramy’ or ‘Raja Bhogam’ and what was left to the cultivator was known as Palu. In 
some of the dowls or annual accounts by which settlement was made, reference was made in document 
to Sirkar Hissab or the share of the Government (sometimes the Zamindar also was referred to as Sirkar) 
and the ryot’s hissab or the share ofthe ryot. Sometimes the share oftheryotis$and 9/20 varying 
according to the nature of the crops raised on the lands. By common understanding and ee the 
cultivator was allowed to remain in the land without disturbance aslong as he contmued to pay the 





1, (1885) I.L.R. 9 Mad. 175. 3. LLR. (1952 Mad. 741 : (1952 l 
(1902) LLR, 26 Mad. 252 at255:12 J. 71, i (1952) 1 M.L, 


2. 
MLJ. 449. 
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share due to the State. The cultivating tenant was treated as a co-owner with the melwaramdars, 
whoever he may be, and not as a mere lessee. ” 


That the distinctiveness of the cultivating tenant’s interest was recognised from very 
early times came to be seen from the following passage in Diwan Bahadur Srinivasa- 
raghava Ayyangar’s Progress of Madras Presidency during the last forty’ years of 
British Administration: 

“Ancient Hindu Law recognised only two beneficial interests in land, viz., (1) that of the Sovereign 
or his representative, and (2) that of the cultivators holding the land either individually or as members 
of the joint family or joint village community. Neither the Sovereign nor the cultivators had unlimited 
proprietary right or full ownership in the modern sense. The Sovercign’s right consisted in his power to 
collect a share of the produce of the cultivated lands, known by the name of melwaram in the southern 
districts of the Presidency and this melwaram is not rent. In the strict signification of the term the share 
of the ryots or cultivators is known by the name kudiwaram; and by ryots is to be understood cultivators 
who employ, superintend and assist the labourer, and who are ere the farmers of the country, 
the creators and payersofthelandrevenue. Theryot’srighttolandarises from mere occupation, and 
is not derived from the Sovereign in the manner in which the right of the English tenant under the 
modern English law is derived from hislandlord. The relation between the Government and the ryot 
may perhaps be described as one of co-ownership. But it is certainly not that ofalandlord and tenant, 
The ancient Hindu Law books clearly establish this position.” 


But it will be seen that this dichotomy in the concept of beneficial interest in 
land is, and can be, only with reference to cultivated lands in a village. As ‘we 
shall show later, the position in regard to uncultivated and uncultivable lands will 
be, that the Sovereign or the State alone has the entire interest. 


The collection of the melwaram or the Raja Bhogam by the State during the 
time of the Mohammadan Suzerainty was entrusted to certain intermediaries called 
Zamindars who were appointed under documents known as sanads. They were 
also granted lands by way of remuneration for their services. The East India 
Company who continued in a large measure that system of revenue collection, con- 
sidered that the first step towards a better system of Government, and the ameliora- 
tion of the subjects would be to convert intermediaries into land owners and to 
fix on a permanent basis an assessment which the Zamindars had to pay the Govern- 
ment. Subject to the payment of the assessment, the benefit ofall subsequent im- 
provement were declared to be the Zamindars who had, in addition, their own private 
lands. The Permanent Settlement with the Zamindars which was effected first 
in Bengal, was under the AOR of the year 1793. Madras Regulation XXV 
of 1802 formulated the principles on which the Permanent Settlement in that Province 
should be brought into effect. The effect of the Regulations was however the same, 
with this difference, thatin Madras the system did not progress very far. It must algo 
be noticed that although the Permanent Settlement was a boon to the Zamindars, 
it effected no improvement in the position of the actual cultivator. Rack-renting 
of the tenants was the inevitable consequence when the intermediary was left with 


large powers. 


The major portion of the lands in the Madras Presidency was however not co- 
vered by the Permanent Settlement. The amani system of sharing the produce 
between the State and the ryot, ultimately gave place to the ryotwari system under 
which the State was brought into direct contact with the peasant, who was regarded 
as the proprietor of the soll. The assessment was made at a fixed rate with refer- 
ence to the quality of the soil and the area of the land inthe occupation of the 
ryots, such assessment being liable to be altered periodically. 


In Maclean’s Manual of Administration, Volume I, Chapter IT, ryotwari system 
of holding, the principal tenure in this State, has been described thus at page 121: 


“ In a ryotwari tenure the Government deals with an individual who is technically assumed to be 
acting on his own account and not to bea middleman. Ashe is usually a very smallholder this is often 
aliy the case. The Government allows a he who has once acquired possession to remain in 
gion as long as he pays the Government dues. Even when he becomes a ulter, meet merely sell such 
portion of the land as is sufficient to cover the amount due, and under cover of special law for so doing, 
they did not So are by any form of eviction other than that provided By the Legislature under 

dras Act IZ of 1864.” 
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Recently a Bench of this Court of which one of us was a member had to consider 
this system of land tenure in great detail—vide Gopalan v. State of Madrsa\. . 


There existed from ancient times grants of land freed of revenue payment and 
also of mere assignment of the Government’s share of produce or revenue called 
Manyams, such grant having been made to individuals or institutions. The term 
inam means a gift or reward. Sir Madhavan Nair delivering the judgment in 
Lakshmana v. Venkateswarlu®, expressedits meaning thus : 

“ Inam is a well-known word of ‘ Arabic’ origin which means reward or favour. The word came 
Into use after the Muhammadan conquest. In ancient days, grants of land, or revenue, were 
made by Hindu sovereigns to individuals, particular families or communities for various purposes or 
to religious institutions for their upkeep. These were known as ‘Man *, The practice was 
continued by the Muhammadan rulers, and later by the East India Eoimpani also, till it was 
discontinued inthe earlier ofthe 19th Century as a result of instructions received from the 
Directors of the Company. enceforward, gifts of land were granted only in special cases, the ordi- 
nary cases being provided for by the grant of money pensions. ” 

The Permanent Settlement Regulation XXV of 1802 which gave permanency of 
tenure to the Zamindars did not deal with the inams. Section 4 of the Regulation 
expressly exempted lakhraj or revenue free lands from the computation, of assess- 
ment on the Zamindar. Although some measures were passed dealing with the 
inams almost since the beginning of the rgth Century, it was not till after the middle 
of that century that investigation into the inamdar’s title was undertaken by the East 
India Company. It was then found that there existed a very large number of grants. 
In most of them the grants were subject to the {conditions that they could not be 
alienated without the consent of Government and further that they would escheat to 
the Government on failure of heirs. There were also cases where the grants were 
to be resumed after a period of time. In 1858 an Inam Commission was established 
to examine the title of the possessors of the inams and to enfranchise them for a quit 
rent in lieu of the Government’s right to resume. The Inam Commission after 
elaborate consideration and investigation of titles, enfranchised and confirmed the 
grants that were proved. Thereupon title deeds were issued to the holders of the 
inams. A number of enactments were passed during the years 1862, 1866 and 1869 
with respect to the extent and nature of the grants confirmed by the inam title deeds. 
The inam grants were of varied extents. Sometimes they comprised of whole 
villages. Sometimes they were only of parts of villages. The inams themselves 
were of different species. Some comprised both of kudiwaram as well as the 
melwaram interest in the land ; others of the melwaram due to the State alone. 
But the distinguishing feature of an inam is that it is always accompanied by the 
grant or remission of the whole or part of the revenue. Indeed there will be no 
inam if there is no remission of revenue either in whole or in part, and mere grant 
of land subject to payment of full assessment has never been regarded as an inam. 
Thus, an inam grant may consist of one or the other of the following : (1) of the 
melwaram alone ofan entire village ; (2) of both the melwaram and the kudiwaram 
in an entire village ; (3) of the melwaram alonein a part of a village where such 
village is part of a zamindari or a larger inam or ryotwariarea; and (4) of the 
melwaram and kudiwaram in part of a village whether such village is part of a 
Zamindari, larger inam or a ryotwari area. The last two categories of inams are 
known as minor inams. 


In 1g08 the Estates Land Act was passed to amend and declare the law as 
to holding of lands in estates in the Madras Presidency. The estates which came 
within the purview of the Act were permanently or temporarily settled zamindaries 
or portions thereof, any unsettled palaiyam or jagir, and anyinam village of which 
the land revenue alone had been granted in inam to a person not owning the kudi- 
waram thereof, provided that the grant has been made confirmed cr recognised by 
the British Government. From this it will follow that he Estates Land Act which 
regulated the relationship between the ryots and the landholder, applied only to 





1, LL.R. (1958) Mad. 798: (1958) 2 M.LJ. 2. LL.R. (1950) Mad. 567: L. R. 76 L.A. 202: 
117. (1949) 2 M.L.J. 500 (P.C.). 
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zamindaries; jagirs and major inams of the a referred to above, namely, 
where the melwaram alone of an entire village been granted in inam. The inams 
granted subsequent to the Permanent Settlement by a Zamindar known as Dharmila 
inams would also be estates. In 1936 the definition of the term “estate” was 
amended by including within its ambit a whole village (which was later amended 
into a ‘ named village ”) where both the melwaram and the kudiwaram had been 
granted. The minor inams referred to above except Dharmila inams did not come 
within the operation of the statute. In the year 1948 the Madras Legislature passed 
Act XXVI of 1948 for the abolition of certain estates namely the zamindaries, jagirs, 
etc., and inams of whole villages of the first category referred to above, that is, where 
the melwaram alone was the subject-matter of the grant. Under the provisions of 
that enactment the entire estate vested in the Government, the lanalholder being 
paid compensation for the estate. In respect of his private lands, no compensation 
was paid but he was given a ryotwari patta. The ryots in possession of the ryoti 
lands were given ryotwaripattas. They are all liable to pay assessment as under the 
tyotwari system tothe Government. The Abolition Act excluded from its operation 
four classes of inams whether such consisted of the melwaram alone or both the 
melwaram and the kudiwaram ; they are (1) whole inam villages where the grant 
consisted of both the warams ; (2) pre-settlement minor inams, in inams and jagirs 
(3) minor inams in whole inam villages ; and (4) inams in ryotwari village. 


The object of the impugned Act is to provide for full ryotwari assessment on 
the inam lands just mentioned. 


The learned Advocate-General has placed before a copy of a memorandum of 
the Law Department, dated 7th January, 1957, which referring to the passage of 
the Bill in the Legislative Assembly stated : 

__ “On the 19th December, 1956, the Revenue Minister Sri M. A. Manickavelu introduced the Bill 
in the Legislative Assembly. Explaining the objects of the Bill while Beye for its considerati 

the Minister said that there were special classes of lands called ‘Inam lands’, the holders of which paid 
practically a nominal land revenue or land revenue at a concessional rate. As there was no special 


reason why they should enjoy the privilege, the Government proposed to levy full assessment on all 
these inam lands. 


i The Minister then enumerated the classes of lands which were excluded from the purview of the 
The motion for consideration of the Bill was accepted. The Bill was passed after the clauses were 
approved without discussion. ” 

The Bill appears to have had an equally uneventful passage in the Second Chamber. 
It can be readily seen that the essential feature of an inam, namely, that it always 
went with a grant of the whole or part of a revenue was missed when it was stated 
that there was no special reason why the inamdars should enjoy the privilege of 
not paying revenue. But we have no reason to assume that the Legislature was not 
aware of the characteristics of an inam. , 

It will be necessary to set out the provisions of the Act before considering the 
several points on which its validity has been challenged. The Act ap lied to all 
lands, the grant of which has been made, confirmed or recognised by he Govern- 
ment and includes estates under the Madras Estates Land Act except those to which 
the Abolition Act applied. It also applied to assignments of land revenue. But 
it does not apply to ryoti lands or communal lands or certain service inams. Under 
section 3 of the Act it is provided that notwithstanding anything contained in any 
engagement, contract, grant or any law for the time being in force, the State can 
levy (a) on any inam land in a ryotwari village, che full assessment set out in the 
settlement notification for lanas of a similar description and with similar advantages 
in the nearest similarly situatea ryotwari village where such similar lands exist; and 
(6) on any other inam land the full assessment at the ratc of assessment set out In 
the settlement notification for lands of similar description with similar advantages 
in the nearest similarly situated ryotwari village. In the case of whole inam villages 
where both the warams had been granted as inams, that is, those that come under 

the provisions of the Estates Land Act by virtue of Madras Act XVIII of 1936, the levy 
of fall assessment was to be in addition to any quit-rent, jodi, etc., payable to the 
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State by the landholder. But in the case of other inams, the quit-rent, jodi etc., 
will be deducted from the full assessment contemplated under the Act. Before mak- 
ing the assessment the Collector is to publish in the District Gazette or other pres- 
cribed manner, a draft notification specifying the inam lands and the assessment 
proposed to be levied inviting objections ; and on further enquiry he can confirm or 
modify the assesssment. There is provision for an appeal to the District Collector 
by a person aggrieved by the decision of the Collector, the order in appeal being 
final and not liable to be questioned in a Court of law. There is also a provision 
for publication of the assessment finally decided. The Act makes provision for resump-~ 
tion of service inams, for the survey of inams and for the preservation of the rights 
as between the inamdar and persons in occupation of the land. Section 10 confers 
on the State Government power to make rules, and section 11 declares that any 
inam land held subject to restrictions will continue to be governed by the same 
restrictions after the coming into force of the enactment. 


The contention of Mr. Vedantachariar who appeared for the petitioner, is thats 
an inam, in its essential concept, is an alienation by the State, in whole in or part, 
of the Rajabhogam or revenue for the land, and when an assessement is to be made 
on such an inam, it would amount to interference with the inam itself, and 
that therefore the Act, operates so as to virtually enable the taking back 
or resuming the inam which is an interest in immovable property. In other 
words, it i8 argued that the imposition of ryotwari assessment on an inam 
amounts to the acquisition of the inam itself or of a substantial part thereof. Being 
thus an acquisition of immovable property it is contended that the Madras | State 
Legislature will have no legislative power to enact the impugned legislation as it is 
not a mere case of land revenue coming within item 45 in List II of the Seventh 
Schedule to the Constitution. That item reads : 


“ Land revenue, including the assessment and collection of revenue, the maintenance of land 
records, survey for revenue purposes and records of rights, and alienation of revenues. ” 


The learned counsel contends that ‘having regard to the special significance and 
character of an inam, namely, that it is an alienation or assignment of revenue, 
` an imposition of a tax in effect abrogates that property, the enactment therefore 
can be passed only subject to Item 42 of List III of the Seventh Schedule, and in the 
light of Article 31 of the Constitution. The former provision runs, 

“‘Prmciples on which compensation for property acquired or acquisition for purposes of the 
Union or State or for any other public purpose is to be determined and the form and manner in which 
such [compensation is to be given. ” 

It is argued that the impugned legislation is contrary to Article 31 of the 
Constitution. 


On the other hand, the learned Advocate-General, appearing for the State 
adopted a somewhat extreme line of argument saying that the melwaram and kudi- 
waram are mere concepts for the purpose of convenience, and that a kudiwaramdar 
in an estate is a mere creature of the landholder not having direct relationship with 
the State, although he might, by usage and prescription or otherwise, acquire a 
permanent right of occupancy in his holding, and that the grantee of an inam, 
whether it be of the melwaram alone or of the melwaram and kudiwaram, is the 
owner of the land. Therefore, an inam being a grant of the land, imposition of 
assessment under the provisions of the impugned Act is nothing more than a levy of 
a tax which will come within the legislative competence of the State Legislature. 


It is therefore necessary to consider whether an nam in its true sense is a mere 
assignment of the revenue alone or whether it is an interest in land which forms the 
subject-matter of the grant. The underlying assumption in the argument advanced 
on. behalf of the petitioner is that the State has no ownership in the soil of the land 
and that its only right is to receive Rajabhogam from the occupier, namely, the 
owner of the kudtwaram. When therefore the State grants an inam, it is argued, 
it would consist only its interest in the land either in whole or in part and not any 
right or interest in the soil. An inam, therefore, it is said, is an alienation of that 
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right, or a mere remission of assessment, either in whole or in part. When reassess- 
ment 1g made, it would be tantamount to a resumption of the inam either in whole. 
or in part. In support of the contention that the inam is nothing more than a 
mere assignment of land revenue, reference is made to the following observations. 
of Sir John Wallis, J., in Secretary of State for India v. Raja Sobanadri Appa Raols 

eee eee ++ eit is ne to bear in mind that every inam in the original sense of that term is an 
alienation or assignment by the State of the land revenue of the specified land and the right to realiseit.” 


This view, it is argued, is consistent with the observation in Venkatanarasimha Naidu 
v. Dandamud: Kottayya*, where it was said : 


ce 


Renee ees +++. Sovereigns, ancient or modern, did not here set up more than a right to a share of 
the produce raised by the ryots in the lands cultivated by them, however much that share varied at 
different times. ” 

The term inam as defined in the glossary to the Fifth Report is “ present, gift, 
gratuity, favour”. Inams are grants of land free of rent or assignments of the 
Government’s share of the produce of portion of the land for the support of the re- 
ligious establishments and priests, and for charitable purposes and also to revenue 
officers and public servants of a village. Mr. Vedantachariar who contends that 
an inam properly so called though accompanied by grant of the land will consist 
only of assignment of revenue payable on the land, invites our attention’ to Regula- 
tion XXXI of 1802, which enacted rules for the better ascertainment of titles of persons 
holding land exempted from payment of revenue. The Preamble to the Regula-- 
tion referred to the principle that all alienations of land’except by the consent and. 
authority ofthe ruling power would be violations ofthe proprietary right of the 
Government and proceeded to state : 


“ But whereas considerable portions of land have been alienated by unauthorised encroachment 
of the present possessors by clandestine collusion of local officers and other fraudulent means, ” 


From this it was argued that the alienated Jand in the concept of the Government 
was only the alienation of the assessment. In Baden Powell’s Short Account of 
Land Revenue and its Administration in British India the learned author states at 
page 52 : 

“At alltimes, Rulers of the Indian States have been accustomed to remit land revenue on certain 
lands or to make such grants or assignments. Lands that were expressly granted in this way were m 
revenue lan e held to belakhiraj........ In Bombay and Madras such lands are now generally 
called alienated lands and this term may be found in use in other places also but not generally. Itreal- 
ly pointed back to a time when the Government claimed to be (and was to some extent) owner or 
landlord ofall land as wellas ofthe land revenue. When therefore the Government gave up its right to 
take anything from the land, in favour of a grantee, it was said to alienate the land as it had no further 
concern with the soil or its revenue ; and it came to pass that such grantees were always held to have 
a perfect title to the land itself as well as to the revenue.” 


But in the Preamble to Regulation XXXI of 1802 the term “ present possessors ” cam 
obviously refer to only inamdars. That Regulation was passed almost contempora— 
neous with the Permanent Settlement Regulation XXV of 1802 which excluded inams. 
or lakhiraj lands from the computation of the assets on the basis of which the Per- 
manent Settlement was based. The first portion of the Preamble itself shows that 
the Government claimed full proprietorship over all lands. The assumption that 
the State has no right to the soil of the land but can claim only the melwaram or 
the assessment therein is not therefore correct. In Suryanarayana v. Patanna*, the 
Privy Council discountenanced that theory observing : 

“ That is an assumption which no Court is entitled to make, and in support of which there is so far- 
as their Lordships are aware, no reliable evidence. The fact that Rulers in India generally collected 
their land revenue by taking a share of the produce of the land is not by itself evidence that the soil 
of lands in India was not owned by them and could not be granted by them ; indeed, that fact would’ 
support the contrary assumption, that the soil was vested in the Rulers who drew their land revenue 
from the soil, generally in the shape of a share in the produce of the soil, which was not a fixed and in-. 
variable share, but depended on the will of the Rulers. ” : 





l. IL.R. (1937) Mad. 862 : L.R.641.A. 7 M.L.J. 251. 
227 : (1937) 2 M.L. 240 (P.C.) 3. (1918) 1.L.R. 41 Mad. 1012, 1019: L.R. 
2. (1897) I.L.R. 20 Mad. 299, 301: 45 1.A.209:36 M.L.J. 585. 
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In Muthu Goundan v. Perumal Iyen, Ramesam, J., after referring to the above case 
said : ° 
“ If the assumption on which any presumption is to be based should be not that that the Rulers 
were owneys of a share in the revenue but that the soil was vested in the Rulers, itfollows that the 
presumption as to the extent ofthe grant should correspondingly change, i.e., it is not merely the 


melwaram but the whole right in the soil, for the ordinary rule in construing grants is that the grantor 
grants all that he has and which can therefore be granted.” 


Although the actual decision in that case has not been accepted by the Privy 
Council in Sivaprakasa Pandara Sannadhi v. Veerama Reddi*, there is nothing in the 
latter decision to show that the znalysis of the learned Judge is in any way m- 
correct. Indeed in Nainapillai Marakayar v. Ramanathan Chettiar®, the Privy Council 
observed : 

“A permanent right of occupancy in land in India is a right, subject to certain conditions, of a 
. tenant to hold the land permanently which he occupies. It is a heritable right, and in some places it 
possibly may be transferable by the tenant to a stranger. That permanent right of occupancy can 
only be obtained by a tenant by custom, or by grant from an owner of the land who happens to have 
power to grant such a right, or under an Act of the Legislature. ” 


"The rule stated above suggests that the landholder or inamdar has right not merely 
to the melwaram but the land itself albeit that in particular cases the ryot or the 
tenant could show that he would be entitled to permanent rights of occupancy. 
But the language employed by the Privy Council to describe the owner of the kudi- 
waram as a tenant under the landholder is likely to be mistaken. The accepted 
position, as we have stated earlier, is that the occupants of land in what were once 
esta‘es did not owe their right to possession to any grant from landholder in the case 
of Zamindars. The Zamindar was a mere intermediary to collect rent from the 
existing peasantry. In the case of inams where the inam was of the melwaram 
alone, the ryots must have been already in possession of the property. 


Subsequent to the Madras Estates Land Act, a tenant let in possession by a 

landholder into a ryoti land would acquire a permanent right of occupancy on 
_ the land but that is by virtue of the statute and not by reason of any grant or demise 
‘by the landholder. The owner of the kudiwaram cannot therefore be regarded 
‘as a mere tenant, who obtains a right of occupancy either by virtue of a grant or 
prescription. The main point decided in Naimapillat Marakayar v. 
Chettiar®, namely that, in this country when a tenant of a Jand in a suit by his land- 
lord to eject him set up a defence that he had right of occupancy in the lands, the 
-onus of proving that he had such a right was upon him, has not been accepted by 
the Privy Council in Lakshmanna v. Venkateswarlu*, where it was held that the 
burden would be on the plaintiff to make out a right to evict. In the latter case 
the Privy Council pointed out that the rule stated in Nainapillat Marakayar v. Rama- 
nathan Chettiar®, would only apply to cases where the landholder would have right 
not merely to the melwaram but to the land itself. Two principles are therefore 
‘clear : (i) the theory that the Sovereign had no right in the soil is not correct—vide 
„Suryanarayana v. Patanna®, (ii) Under the common law as laid down in the earlier 
_ cases a person who first occupies and cultivates a land acquires a right to the bene- 
ficial use of it subject to the payment of a share to the Sovereign. But the res- of 
the property, namely, uncultivated land and also mines and other interest in land 
will undoubtedly continue to vest with the Sovereign. 


_ In Secretary of State for India v. Srinivasachariar®, the Privy Council held that an 
inam grant may be no more than an assignment of revenue, and even where it in- 
-cluded a grant ofland, what interest in the land passed, must depend on the langua- 
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age of the instrument and the circumstancs of the case. In that case although there 
was a grant of the entire village as shrotriem, their Lordships of the Privy 
Council held that the grant did not include quarries and minerals. The ques- 
tion therefore in each case will be what is the quantum of interest conveyed by the 


grant, whether it is of the entire village, or of the melwaram alone in the whole 
or part of the village. 


In Lakshmanna v. Venkateswarlu1, Sir Madhavan Nair describing the inams 
existing in the Madras Presidency referred to two categories thereof : 

“ First, those where the proprietary right in the soil and the right to the Government share of the 

revenue derivable from land coalesce in the same individual, and secondly, those where the proprietary 


or occupancy right is vested in one 01 more individuals, whilst the Government share of the revenue has 
been granted to another. ” 


A reference to the legislation on the subject would show that the inams were 
never regarded as solely consisting of land revenue alone. In the Madras Revenue 
Recovery Act (II of 1894) the term “‘landholder ” from whom the Government 
was declared entitled to collect revenue due to it, is held to comprise shrotriemdars 
and mamdars as well, which will obviously include the grantees of the melwaram 
alone. Section 3 (2) (d) of the Madras Estates Land Act prior to its amendment 
by Act XVIII of 1936 defined an inam as any village of which the land revenue 
alone h s been granted in inam to the person not owning the kudiwaram thereof. 
This undoubtedly contemplates the possibility of a mere grant of the land reve- 
nue by the Sovereign to a person. The learned Advocate-General argues that Act 
I of 1908 was passed at a time when there was in existence a theory that the State 
did not own the land but had a mere right to collect assessments and as that the- 
ory is no longer the accepted one—vide Suryanarayana v. Patanna®, the definition 
referred to above cannot be indicative of the fact that land revenue alone could 
form the subject-matter of an inam grant. But we are unable to accept the inference 
sought to be drawn from that provision, namely, that there can be no inam simpli- 
citer of the land revenue alone. The scheme of the Madras Estates Land Act as 
originally passed was to ameliorate the conditions of the ryots in occupation of 
lands, as against mere intermediaries like Zamindars and grantees of the melwa- - 
ram alone, who were holding a position analogous to that of Zamindars. But this 
definition has been recast by Madras Act XVIII of 1936 asa result of which an inam 
village, whether it consisted of the melwaram alone or of the melwaram and kudi- 
waram the grant in respect of which having been recognised and confirmed by the 
Government, would come within the purview of the Act. It follows that an inam 
by Sovereign authority need not necessarily consist merely of transfer of its right to 
revenue but it may also include the grant of the soil, the extent of the grant depend- 
ing in each case on the construction of the terms thereof. 


But the characteristic and distinguishing feature of every inam is that there is 
an assignment of the whole or part of the revenue on the land in relation to which 
the grant is made. As we said there may be cases where having regard to the exis- 
tence of ryots on the land, and the extent of the grant, the grant would be nothing 
more than of the assessment alone. This will be apparent in a rather acute from 
in the case of minor inams consisting of the melwaram alone. What the grantee 
in such a case would get is only a right to obtain the revenue. If an assessment 
‘were to be made on the inam on the basis of the full ryotwari assessment on the land 
which is in the occupation of the owner of the kudiwaram, the position will be that a 
substantial, if not the whole, of the inam would be lost to its holder. To express 
the idea more clearly, we may refer again to the various classes of inams and show 
how the incidence of an assessment like the one contemplated under the impugned 
Act would affect the inamdar. 


(1) Where the grant is of the entire village, whether such grant is of the 
melwaram alone or of the melwaram and kudiwaram : In such a case the inamdar 
ee ee 
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will, in addition to his right to collect the melwaram from the ryots, be’ the owner 
of all uncultivated and waste lands comprised within the ambit of the grant. The 
levy of ryotwari assessment, while it may diminish his net income from the estate, 
might not affect his ownership of the uncultivated areas in the village or of mines, 
rivers, etc. if included in the grant. 


(2) Where the grant is of both the warams in a part of a vlillage: The provi- 
sions of the Madras Estates Land Act would not apply in such a case but the right of 
the inamdar to collect rents from his tenant will be subject to the tenancy legislations 
existing for the time being, like the Cultivating Tenants Protection Act XXV of 
1955 and the Fair Rent Act XXIV of 1955. It may be that in such a case the 
imposition of ryotwari assessment does not take away all the income that the 
minor mamdar might get from the tenants but there can be no doubt that a 
substantial part of the income must be lost to him by reason of the imposition of 
, the assessment under the impugned legislation. H 


(3) Where the grant consists of land revenue alone over a part of'a village : 
What the grantee obtains is nothing more than his assignor’s right to collect the 
assessment : in such a case the incidence of the tax will practically take away all 
or most of what the inamdar gets from his ryots. 


The learned Advocate-General contends that in strict theory the minor inam- 
dar in such a case should be regarded as the owner of the land as Act II of 1864 
treats him as such and the levy ofassessment could therefore be regarded as on the 
land. Even if that be so, the impact of the assessment on the inamdarin such a 
case ig obvious. i i 


It does not appear from the papers which the learned Advocate-General placed 
before us that the attention of the Legislature had at all been drawn to the hard- 
ship that will ensue to these small landholder. The argument that in respect of 
ryotwari lands and abolished estates all lands are assessed to tax on the basis of 
the ryotwari settlement and that there would be an injustice to a minor inamdar 
in the matter of imposition of a similar tax upon him, misses the essential difference 
` between the two cases. In regard to ryotwari lands and the lands in the abolished. 
estates, the assessee owns the lands. This can also be said in the case of a minor 
inamdar who has got both the melwaram and the kudiwaram interest in the land. 
But a minor inamdar who is only an assignee of the land revenue is not in possession. 
of the land. His case cannot therefore be treated as similar to that of the other 
owners of land : the imposition of full ryotwari assessment in his case would practi- 
cally take away all that has been granted to him. In their case there was need for a 
special and less harsh treatment at the hands of the Legislature. But unforunately 
no provision has been made in the statute to treat them differently from others. 
The same scale of taxation could be levied upon them in respect of the lands actually 
possessed by somebody else (i.¢., the ryot). It can perhaps be conceded that the. 
ryot who pays the landholder, the melwaram, should not be made to pay the State 
the land Revenue; but that is no reason why the landholder should be made to pay 
the full ryotwari assessment. 


Mr. Vedantachari contended that the distinguishing feature of every inam being 
the remission or assignment of revenue either in whole or in part, the imposition of 
full ryotwari assessment will be tantamount to resumption of the inam itself as in 
the case of resumption nothing more than a levy of assessment is done. Baden 
Powell in his Short Account of Land Revenue and its Administration in British 
India took the word resume as a technical phrase meaning “assessed to land revenue”. 
In Unide Rajaha Raje v. Bemnasamy Venkatadry!, the Privy Council describing the- 
features of resumption of an inam said: 


“ The resumption consists in putting an end to the grant under which the respondents held, re- 
mitting the services, and requiring them to pay the full assessment. It doesnot appear that an absolute 
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dispossession was either attempted or intended, though means were taken to prevent the respondents 
reaping’ the crops.” 


What happensina resumption of an inam has been described by Bhashyam 
Ayyangar, J., in Gunnaiyan v. Kamakchi Ayyar', thus : j 


“ Even when the Government exercises its right of resumption, it rarely, if ever, resumes the ‘land 
even if the land itself had been granted asinam. It simply resumes the full assessment and it does so 
by the imposition of full assessment upon the land.............. and converts it into ordinary ryot- 
wari tenure. There is really no object served in resuming the land and making a fresh grant of it sub- 
ject to full assessment, either to the holder or a stranger. ’ 


In Dundoobat Anandrao v. Vithalrao Anandrao?, the Bombay High Court referring 
to the effect of resumption of watan land said that it was nothing more than the 
Government levying the full assessment, the holder, having thereby lost the right 
to hold the land free of assessment or at reduced assessment, and all other rights of 
the holder remained unaffected. 


On the basis of these principles it is argued that even a retention of the inam 
with the inamdar subject to the imposition of full ryotwari assessment would amount 
to a resumption of the land. 


We are unable to regard the levy of assessment by the impugned Act as amount- 
ing to a resumption for the reason that resumption can only be in regard to a con- 
ditional grant, where the condition has been broken or has failed. An inam which 
has been enfranchised is not a conditional grant, though in the case of certain reli- 
gious and charitable inams its duration is limited by phrases like “ so long as the wor- 
ship or charity exists ”. Secondly, resumption implies vesting of the full owner- 
ship in the land with the Government and a regrant of the same to that individual 
or to some other individual. That the Government, in actual practice, does not 
dispossess the original grantee, but levies only an assessment, is a mere a matter ofits 
pleasure and cannot mean that the prior holder of the resumed inam, has right to 
hold the land subject to payment of full assessment. The words “‘ resume the 
revenue of the land ” used in Gunnaiyan v. Kamakchi Ayyar+, can only be regarded 
as a statement or characterisation of what the Government as a matter of practice 
does in such cases. Essentially, resumption results in the abrogation of the nam 
tenure. ‘The case of imposition of assessment as in the present case cannot abrogate 
the inam, for the very object of the enactment is to preserve the inam and get 
the assessment from the inamdar, although the assessment might practically be the 
same as the subject-matter of the inam itself. 


At the same time, without being understood as repeating the same idea, it 
will be apparent that there are two significant characteristics in an inam. First 
there is a gift of land whenever the grant comprises in addition to the melwaram, 
the kudiwaram also, whether it be of the whole village or part of a village. Secon- 
dly, there is gift of the land revenue (or melwaram) which, is a distinct interest in 
land. The imposition of assessment at the full ryotwari rate which is fixed on the 
basis of half the net realisation from the land would mean that at least part of the 
grant, namely, assignment of the land revenue had been indirectly taken away by 
the Legislature either wholly or to the extent of a substantial portion thereof. 
The question then arises whether it will be within the competence of the State 
Legislature to enact a legislation of the kind before us which though for all 
appearances is one of taxation, also affects the enjoyment of property. 


Before considering that question,fit is necessary to advert to one argument of 
Mr. Vedantachariar namely that the impugned legislation cannot be regarded as 
bona fide one, but as one conceived with a view to reduce and deprive the Inamdar 
of just compensation when the question of the abolition of the inam arises. Such 
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an argument is premature. There is as yet no legislation abolishing minor inams. 
We cannot speculate what form that legislation would take if it were to be passed. 
When the major inams were abolished under Madras Act XXVI of 1948, the Legisla- 
ture proyided for compensation on certain basis. There is no reason to assume that 
the Legislature would apply a different standard to smaller inamdars, most of them 
being religious and charitable institutions whose very existence would sometimes 
depend on keeping intact what the unknown grantor gave. The mere fact that 
the Legislature has the powers like that ofa giant cannot necessarily mean that it 
will use them as one. But even so, the question before us is not so much as to whe- 
ther the legislation is one which a person accepts as.conforming to his standards 
of justice and morality, but whether the Legislature acted within its powers in enact- 
ing it. Courts are not concerned with the wisdom of the legislative policy. The 
question whether a law is a colourable legislation and as such void does not, as 
pointed out in Gajapatht Narayani Deo v. State of Orissat, depend on the motive or 
bona fides of the Legislature passing the law, but on its competency to pass the parti- 
cular law, and what the Courts have to determine in such cases is whether though the 
Legislature has purported to act within the limits of its powers, it has in substance and 
reality transgressed those powers, the transgression being veiled by what appears, 
on proper examination to be a mere pretence or disguise. Mukherjee, J., observed 
at page II: 

“ The whole doctrine resolves itselfinto the question of competency of a particular Legislature to- 
enact a particular law. Ifthe Legislature is competent to pass a particular law, the motives which im- 
pelled it to act are really irrelevant. On the other hand, if the Legislature lacks competency, the 
question of motive does not arise at all. Whether a statute is constitutional or not is thus always a 
question of power. A distinction, however, exists between a Legislature which is legally omnipotent 
like the British Parliament and the laws promulgated by which could not be challenged on the ground. 
of ange Same and a Legislature which enjoys only alimited ora qualified jurisdiction. Ifthe Consti- 
tution of a State distributes the legislative powers amongst different bodies, which have to act within 
their respective spheres marked out by specific legis] ative entries, or if there are limitations on the legis- 
lative authority m the shape of fundamental rights, questions do arise as to whether the Legislature in a 
particular case has or has not, in respect to the subject-matter of the statute or in the method of enact- 
Ing it, transgressed the limits of its constitutional powers. Such transgression may be patent, manifest 
or direct, but it may also be disguised covert and indirect and it is to this latter class of cases that the 
expression ‘colourable legislation’ has been applied in certain judicial pronouncements. ” 

_ That the doctrine of colourable legislation is relevant only in connection with 


the question of legislative competency has been further recognised in Raja Bhaire~ 
bendra Narayan Bhup v. The State of Assam?. 


But as pointed out in the cases cited above, the question of competency is not 
confined only with the distribution of powers under the Constitution. It should 
also be seen whether the substance of the enactment is such that it transgresses the 
fundamental rights guaranteed under the Constitution. 


In Jayavantasinghji v. State of Gujarat®, the impugned legislation, namely, the 
Bombay Land Tenure Abolition Laws (Amendment) Act, 1958, which deemed 
certain tenants in possession of taluqdari lands as permanent tenants was held. 
to be void as the substance of the enactment was to deprive the property of the 
Taluqdar. The facts were : in 1949 the taluqdaries were abolished and the erst- 
while Taluqdar was converted into a mere occupant of the land liable to pay land 
revenue. An amendment was introduced to the Act which gave the pre-existing: 
permanent tenant on the land, the right to purchase and become an occupant if he 
paid gix times the assessment for acquiring the rights of occupancy. So far as non- 
permanent tenants were concerned, they were declared to be entitled to obtain 
occupancy right by paying to the Taluqdar compensation between 20 to 200 times 
the assessment. 1958 the Bombay Legislature enacted the Bombay Land 
Tenure Abolition Laws (Amendment) Act, 1958 under which almost all non-per- 
manent tenants were made permanent tenants. The consequences of the enact- 
ment was that the Taluqdar was deprived of the right of obtaining the higher 
price which he was entitled to get from non-permanent tenants and he was obliged. 


-A 
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to, sell them his rights at six times the assessment. This legislation was held to con- 
travene the fundamental rights guaranteed under the Constitution. It was- 
declared void. 

The principle stated above that a legislation can be challenged not only on the 
ground of absence of legislative competence but also on the ground- that the impugned. 
legislation violated the fundamental rights guaranteed by the Constitution has been. 
extended by the Supreme Court to taxing statutes as well. But in Raja Jaganath 
Baksh Singh v. State of Uttar Pradesh! it was pointed out that Article 31 (2) of the Con-- 
stitution would be inapplicabe to taxing statutes because such a fiscal enactment 
cannot be said to purport to acquire or requisition any property albeit the imposition 
of the tax levied by the statute was so excessive that it might ultimately lead to the- 
loss of the assessee’s property. Gajendragadkar, J., observed at page 182 : 

“ Though the validity of a taxing statute cannot be challenged merely on the ground that it im- 
poses an unreasonably high burden, it does not follow that a taxing statute cannot be challenged on the- 
ground that it is a colourable piece of legislation and as such is a fraud on the legislative power conferred 
on the Legislature in question. If, in effect, it is shown that the Act which purports to be a taxing Act is 
a colourable exercise of the legislative power of the Legislature, then that would be an independent 

“ground on which the Act can be struck down. Colourable exercise of legislative power is not a legiti-- 
mate exercise of the said power and as such ıt may be open to challenge. But such a challenge can 
succeed not merely by showing that the tax levied is unreasonably high or excessive, but by provmg- 
other relevant circumstances which justify the conclusion that the statute is colourable and as such 
amounts to a fraud.” 

What has therefore to be considered now is whether though in form the enacte- 
ment is a taxing statute, it is in substance one enabling acquisition of property. To- 
ascertain whether that is so, it has to be seen what the subject-matter, i.e., the pith 
and substance, of the enactment is. For that purpose it will be competent for the 
Court to examine the effect of the legislation and take into consideration its object, 
purpose and design. In Attorney-General for Alberta v. Attorney-General for Canada*, 
the Privy Council while considering the principles to be applied in interpreting 
distribution of powers and whether the impugned legislation in that case was within 
the authority of the Legislature that enacted it ; said, 

“ Itis therefore necessary to compare the two complete lists of categories with a view to ascertaining” 
whether the le, islation in question fairly considered falls prima facie within section 91 rather than within 
section 92. The result of the ca a will not by itself be conclusive but it will go some way to- 
supply an answer to the alee which has to be solved. The next step in case of difficulty will be to- 
examine the effect of the legislation Union Colliery Co. of B. C. Lid. v. Bryden.? For that purpose the 
Court must take into account any public general knowledge of which the Court would take judicial 
notice, and may in a proper case require to be informed by evidence as to what the effect of the 
legislation will be......... ees ce sence 

A closely similar matter may also call for consideration, namely, the object or of the Act 
in question.. ......It is not competent either for the Dominion or a Province under the guise or the 
pretence, or in the form of an exercise of its own powers to carry out an object which is beyond its 
powers and a trespass on the exclusive powers of the other (Attorney-General of Ontario v. Reciprocal Insu-- 
rers*; In re Insurance Act of Canada®). Here again, matters of which the Court would take judicial’ 
notice must be borne in mind, and other evidence in a case which callsforit. It must be remembered 
that the object or purpose of the Act, in so far as it does not plainly appear from its terms and its pro- 
bable effect, is that if an incorporeal entity, namely the Legislature, and generally speaking the speeches. 
of individuals would have little evidential weight.” 

It is argued on behalf of the petitioner that as the effect of the Act will be to- 
deprive either in part or in whole the melwaram interest the land which is repre- 
sented by the land revenue assigned by the original grantor in favour of the 
inamdars, the Government being enabled to take the same under the guise of a tax, 
the legislation should be regarded as essentially one contravening Article 31 inas- 
much as no provision is made for compensation as under Entry 42 in List III of 
Seventh Schedule to the Constitution. It is further argued that the form of the 
enactment as a taxation measure with respect to assessment of land, is merely an 
attempt to evade the provisions of the Constitution which requires that land‘can 
be acquired only for a public purpose. Neither of the two elements it is said, is. 
present in the case. 
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The rule of interpretation of distribution of entries of legislative power in a 
‘Constitution has been stated in Halsbury’s Laws of England (Third Edition), 
Volume 5, page 498 thus: 

“In determining the validity oflegislation the general method of enquiry is to ask first, whether the 
‘matter comes within tke classes expressed by statute to be exclusively within the powers of the Provin- 
ces ; ifit doesnot, the power belongs exclusively to Parliament, but even ifit does appear to come within 
those classes, the exclusive power still belongs to Parliament if it also falls within an enumerated class 
within the legislative authority of Parliament. Subjects which in one aspect and for one purpose fall 
within the latter class may in another aspect and for another purpose fall within the competence of 
Provincial Legislatures. Hence Parliament and the Provinces may both be competent to legislate 
in relation to a.matter (such as liquor traffic) in different aspects and for different purposes; and provid- 
-ed that the impugned legislation 1s truly in relation to a head of legislative power it is immaterial that 

it incidentally affects a matter assigned to the other authority. It willbe necessary, therefore to deter- 
mine the true character, or pith and substance, of an enactment. ”’ 
“The pith and substance rule was applied by the Federal Court of India in a case 
-arising under the Madras Agriculturists Relief Act in Subraniania Chetty v. Muthu- 
swami Goundan1, where it was laid down that the impugned enactment could not 
be said to be a legislation with reference to negotiable instruments, legislation in 
respect of which was not within the competence of the Provincial Legislature, 
but one coming under money-lending which was within the competence of that 
Legislature. It was pointed out that the legislation though purporting to deal 
with a subject in one List, also touch upon a subject in another List and that the 
rule by which the competency of the concerend Legis'ature to enact it would have 
to be determined was to ascertain the pith and substance or the true nature and 
character, for the purpose of determining whether it was a legislation with respect 
to matters in one List or the other. The same rule has been laid down by the Privy 
‘Council in P. C. Mukherjee v. Bank of Commerce, Ltd., Khulna? and in Bank of Commerce, 
Lid., Khulna v. Amulya Krishna Basu Roy Chowdhury?. 


Along with it, it is necessary to consider what exactly is the scope’ and content 
-of the legislative power of the particular Legislature that enacted it. We shall in 
this connection refer to an illuminating passage in ‘“‘ Legislative, Executive and 
Judicial Powers in Australia ” by Wynes where the learned Author dealing with the 
" -subject of taxation observes (at page 249) : 


“ On these principles Commonwealth land tax legislation providing that persons, not actual owners 
ofland, should beliable for land tax, have been upheld. The provisions, for example, that land owned 
“by a company shall be deemed to be held by the shareholders who shall be taxable accordingly, does not 
as to the shareholders, impose a tax other than a land tax. Similarly provision may be made in 
ey oes legislation for the assessment of shareholders in a company in respect of undistributed 
profits......... 


_ In Morgan v. Deputy Federal Commissioner of Land tax*, the impugned enactment 
levied tax on shareholders of a company in respect of land owned by the Company. 
“Griffith, O.J., observed : 


_ “ In my opinion, the Federal Parliament in selecting, subjects of taxation is entitled to take things 
as it finds them in rerum nature, irrespective of any positive laws of the State prescribing rules to be 
observed with regard to the acquisition or devolution of formal title to property, or the institution of 
judicial proceedings with respect to it. 

_i think therefore, that when Parliament has determined upon a subject-matter of taxation it is 
entitled to enact that any person who has a beneficial interest in that subject-matter using the terms 

` * beneficial’ in its widest sense shall be liable to pay the tax. ” 


“This principle was explained in ‘Broken Hill South Lid. v. Commissioner of Taxation 
.V.S.W.® where. Evatt, J., observed at page 379 : 


“ In any investigation of the constitutional powers of these t Dominion Legislatures, it i 
snot proper that a Court should deny to such a Legislature the right of solving EaR on oa 
unfettered by apriori legal categories which often derive from the exercise of legislative power in the 
<same constitutional-unit. For instance, as was pointed out by Griffith, C.J., in Morgan v. D 
„Federal CGommisstonsr of Land Tax‘, a Court must accept the position that, in dealing with all questions 
of constitutional validity, a iaei is entitled to regard shareholders in a company as being the 
‘ beneficial owners of property, although the company is usually treated as its sole legal owner. ” 
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But the rule laid down in the above case is arule of interpretation of a head of legis- 
lative power conferred by a Constitution, namely, within the ambit of the topic 
contained under a particular head, the power of the Legislature is all comprehen- 
sive. It cannot mean that a Legislature can do by a colourable legislation. what it 
cannot do directly. But the difficulty in the present case is that an inam has a two- 
fold aspect. It consists of revenue alone or land coupled with an assignment of 
revenue. It will therefore be difficult to bring legislation of the kind before us into a 
fixed category in its aspect. As a measure of imposing land revenue on the pro- 
perty owned by the inamdar, it will undoubtedly by a m-asure of taxation within 
the competence of the Provincial Legislature. In its other aspect, namely, property 
consisting only of assignment of land revenue, the assessment of the kind imposed 
under the Act will amount to a retaking of the property by the State. But even in 
that case, the subject-matter of the grant being land revenue, virtual annihilation 
of the same by the imposition of tax might still be held to relate to land revenue 
within the competence of State Legislature. It will be necessary therefore first 
to determine the true character of the legislation with reference to the legislative 
practice in the light of the general concept of the word “‘inam’’ in its essential charac- 
ter aš comprising an interest in property. But before doing so we would like to 
refer to the contention of the learned Advocate-General that what is levied under 
the provisions of section 3 of the impugned Act on the inamdar, whether he be one 
to whom both the kudiwaram and the melwaram interests in the land were granted 
or one to whom only the melwaram interest alone was granted, is the assessment 
on the land, the actual occupant, if there is one, being a mere creature of his. While, 
it may not be correct to treat the owner of the kudiwaram as a creature or tenant of 
the landholder we are of opinion that the contention is in accord with that referred 
to above which brings to charge ‘inam lands’ obviously referring to the land. 
Where the ownership of thc melwaram and the kudtwaram in land are held by 
different persons there will undoubtedly be the anomaly that while that part of the 
land which is far more valuable, namely, the kudiwaram interest, which under 
poe concept is termed land, is with one person the entire tax under the Act is 
ied on another person, namely, holder of the melwaram, the Legislature presuma- 
bly accepting the position that it is the holder of the melwaram that is the inamdar. 
Such a levy on the owner of the part of an interest in the land is no doubt unjust, 
but, nevertheless, the character of the levy will be nothing more than that of a 
revenue on the land. The position will be analogous to the Australian case referred to 
by us earlier, where the tax on the property of a company was levied on its share- 
holders. We are also familiar that under the Indian Income-tax Act itself undistri- 
` buted profits of a company are in certain circumstances treated as profits earned or 
received by the shareholders and brought to tax as their income. But we should 
note this. In the case of an ordinary company, the beneficial interest in its property 
might be held to be with the shareholders, whereas it cannot be said that the bene- 
ficial interest in the kudiwaram right is with the landholder. Indeed, there are 
even cases where a minor inamdar has not even a charge over the kudiwaram right 
for the melwaram due to him. 


Entry 45 of List II of the Seventh Schedule to the Constitution refers to land 
revenue. The term ‘land revenue’ has been held in Bageswan Prasad Singh v. Maho- 
„med Gowar Ali Khant, to include every sum annually payable to Government by 
the proprietor of an estate for tenure held directly under the Government. The 
roposed. levy does satisfy this definition. Entries 46 and 49 of the State List of 
islative subjects comprise tax on agricultural income and tax on lands. All the 
three entries, namely, 45, 46 and 49 are sufficiently comprehensive to include a levy 
of the kind now in question. Further the State Legislature has power to legislate 
in respect of acquisition of property for its own purposes. That power however is 
made subject to the provisions of Entry 42 in the Concurrent List, List III. These 
two entries should be read in-the context of Article 31, which prescribed that ordi- 
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narily acquisition of property can be made only for public purpose and on payment 
of compensation. The term “ acquisition” in Entry 31 should therefore be read 
in the light of Article 31. The Fourth Amendment to the Constitution which’ 
introduced modifications in Article 31 and Article 31-A declares that the acquisi- 
tion by the State of any estate or any rights therein or the extinguishing or modi- 
fication of any such rights, shall not be deemed to be void on the ground that it is 
inconsistent with or takes away or abridged any of the rights conferred by Articles 
14, 19 and 31. The result of Article 31-A is that rules as to compensation and the 
necessity for legislation under Entry 42 to List III of the Seventh Schedule will be 
unnecessary in so far as an inam is acquired by the State or any rights therein are 
either extinguished or modified. As we said before the impugned enactment is in 
form a taxing measure. In certain individual cases it may be that the effect, or even 
the aim of the legislation might be held to have been to subtract to a great extent 
the inam itself. Even so, the legislation will be within the competency of the State 
Legislature as primarily coming under Entry 45 of List II. Assuming that it amounts 
to acquisition of property, it can only come under Entry 36 without there_being a 
necessity to provide compensation. It will follow that it cannot be said that the 
Madras Inams Assessment Act, 1956, is colourable in the sense that the State Legis- 
lature arrogated to itself a power which it did not possess or camouflaged a process 
of acquisition where compensation was payable as a mere taxation measure. 


Mr. Vedantachariar then contended that at any rate in regard to the minor 
inams which consist of the melwaram alone the levy of full ryotwari assessment under 
section 3 of the Act should be regarded as an unreasonable restriction on the inam- 
dar’s right to enjoy his property and that the legislation should be struck down as 
contravening Article 19 (1) (f). We have already indicated our view that while it 
cannot be said that the assessment levied on inams which consist of whole villages 
or of both the warams in the land was unreasonable the same cannot be said with 
respect to an inam of the melwaram alone in part of a village. What is granted in 
such a case is the Governments’ share of the revenuc, and what is sought to be levied 
under section 3 is practically the same. ‘There is therefore considerable force in 
the contention advanced by the learned Counsel. The pith and substance rule 
referred to above may not apply in sucha case as the substance itself will be acqui- 
sition of property. But having regard to the provisions of Article 31-A, to which 
we shall refer again presently, this feature will not have the effect of rendering the 
enactment invalid. 


The validity of the enactment was further challenged on behalf of the petitioner 
as contravening Article 14. We have earlier pointed out that section 3 has failed to 
‘discriminate between persons who own lands and pos who are only in receipt 
of the melwaram alore and to provide statutorily for varying assessments commen- 
surate with the income or benefits received by the inamdarg. But the point now 
urged is the reverse of that position. It is pointed out that under the provisions of 
section 3, the owner of a major inam who has got both the warams in the village 
will be liable to pay not merely the full ryotwari assessment, but also any quit rent, 
jodi, kattubadi or other amounts of like nature payable to the State by the land- 
holder before the commencement of the enactment. In the case of an ordinary 
ryotwari proprictor, the assessment is restricted only as per the ryotwari settlement. 
Even in the case of an abolished estate, the landholder who gets a patta for his pri- 
vate land is asked to pay only ryotwari assessment and nothing more than that. 
Secondly, it is contended that in regard to minor inams the landholder is treated 
differently from his counterpart in an abolished inam. In the latter type of cases 
the levy of ryotwari assessment is made only on the person to whom the ryotwari 
patta is granted as proprietor of the land, while in the case of the minor inamdar, 
he is compelled to pay the full ryotwari assessment notwithstanding the fact that the 
kudiwaram interest vests in somebody else. There can be little doubt that the enact- 
ment is discriminatory. It has been held that a taxing statute is not wholly immune 
from attack on the ground that it infringes the equality clause under Article 14, 
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although Courts are not generally concerned with the policy underlying a taxing 
statute, or its incidence on the subject—vide K. T. Moopil Nair v. State of Keralat, But 
this defect in the enactment will not entitle the petitioner to impugn its validity 
for the reason stated below. . ° 


The Madras Inams (Assessments) Act, 1956, was, prior to itsenactment, reserved 
for consideration of the President, and has received his assent. But Mr. Vedanta- 
chariar contends that the assent of the President to a colourable legislation will not 
cure its inherent infirmity as what the President should be deemed to have assented 
to is in its apparent form, and not the real one behind it. In other words, what 
is contended is, that the inamdar did not have protection afforded to him under the 
Proviso to Article 31-A of the Constitution, as the President might not have been 
aware from the apparent tenor of the legislation, that it amounted to acquisition 
of the inam ; whether the contention is right or wrong need not be considered in 
the present case. ‘The learned Advocate-General has placed before us all relevant 
materials to show the circumstances attending the President’s assent. While sub- 
mitting the Madras Inams (Assessment) Bill, 1956, for consideration of the Presi- 
dent, the Siate Government said this in its accompanying letter : 


“ The Bill falls within the scope of the following entries of the State List in the Seventh Schedule 
to the Constitution, namely :— 


+ 


Entry 18 : Land, that is to say, rights iù or over land, land tenures, including the relation of land- 
lord and tenant and the collection of rent : 


Entry 45: Land revenue including the assessment and collection of revenue the maintenance, of 
land records, survey for revenuc purposes and records and rights and alienation of revenues. 


The Bill is inira vires the State Legislature. 


Sub-clause (c) of the Clause 2 of the Bill defines ‘ inam °’ to mean an inam land as defined in sub- 
clause (d) and as including an assignment of land revenue on such inam land. Sub-clause (d) defined 
inam land to mean any land the grant of which in inam has been made, confirmed or recognised by 
the Government and as including any mam constituting an estate under the Madras Estate Land Act, 
1908. The terms ‘inam’ and ‘inam land’ as defined above will be covered by the definition of 
‘estate’ and ‘ nights’ in Article 31-A (2) of the Constitution. Clause (3) empowers the State Govern- 
ment to levy full assessment on inam lands. The Bul may therefore be said to extinguish or modify 
rights in an estate as defined in Article 31-A (2) of the Constitution. The Bill has therefore been 
reserved for the consideration of the President under the Proviso to Article 31-A (1) of the 
Constitution. ”’ 


It will be seen from the above that the fullest disclosure had been made to the 
President of the effect of the Bill, if it were to be assented to and enacted as law. 
Therefore even if the impugned legislation were to be regarded as amounting to 
acquisition of property contravening Articles 14 and 19 of the Constitution, the pro- 
visions of Article 31-A will make it valid. Thus, if the Act is regarded as providing 
for acquisition of the inams, Article 31-A which provides that even if it were incon- 
sistent with, or takes away, or abridges any of the rights conferred by Articles 14, 
19 or 31 it will be valid, will save it. 


It is finally contended on behalf of the petitioner that the impugned enact- 
ment is contrary to section 3 of the Crown (Government) Grants Act which provides: 


« All provisions, restrictions, conditions and limitations even contained in any such grant or t 
fer aforesaid shall be valid and take effect according to their tenor, any rule of law, statute or enact- 
ment of the Legislature to the contrary notwithstanding ”. 


This provision is relied on to show that as the inam title deed granted the land 
tax-free, the provisions contained in the title deed would prevail over any subsequent 
enactment that the Legislature might chose to pass: Reference was also made in 
this connection to the decision in Chtef Commissioner of Income-tax v. Zamindar of Singa- 
patti?, where a Full Bench of this Court held that income from permanently settled 
estate was exempt from further taxation by the Government even by way of incom- 
tax. This decision has however been overruled by the Privy Council in % uvaraj a 





1, (1961) 2S.C.J. 269 : A.I.R. 1961 S.C. 552. 2. (1922) I.L.R. 45 Mad. 518, 
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of Pithapuram v. Commissioner of Income-tax1. Apart from that circumstance, the 
- provisions of the Crown Grants Act are intended to give validity only to the condi- 
tions imposed by the Government under the grant, even though such conditions 
might not be in conformity with the law of the land like the rule against perpetuity, 
accumulation, etc. Section 3 referred to above cannot mean that the grants could 
not be altered or modified by statute. It will always be open to the concerned 
Legislature to alter the conditions of a Government grant so long as such altera- 
tion is within Constitutional limits. In Rajagopalachari v. State of Madras*, one of 
the members of the present Bench had to consider whether an enactment levying a 
surcharge on the current ryotwari assessment was valid, the contention raised in the 
case being that a ryotwari settlement in force could not levy any additional sum by 
way of surcharge. It was pointed out that engagements or arrangements 
binding, on the Executive, would not prevail over the sovereign powers of the Legis- 
- lature. We are therefore of opinion that the provision contained in section 3 of 
the Crown Grants Act will not invalidate the Act in question. 


It follows from what we have stated above that the Madras Inams (Assessment) 
Act, 1956, cannot be said to be outside the power of the State Legislature. Even 
if it were to be regarded as abridging in a way the rights of the inamdar, no consti- 
titional provision has been violated by the enactment. We therefore declare the 
Madras Inams (Assessment) Act, 1956, as valid. 


But as we pointed out in the beginning, sufficient or effective opportunity was 
not given to the petitioner to show cause against the proposed levy of assessment. 
A writ of certiorari will therefore issue to quash the final decision published under 
rule 16 of the Madras Inams (Assessment) Rules, 1957. The Draft Notification 
under rule 6 will stand, but the Divisional Officer shall receive all objections presen- 
ted to him under rule 7 within the extended time now granted namely, on or before 
gist January, 1963 and dispose of the matter under rule 10. The succeeding rules 
shall apply. 

There will be no order as to costs in this Writ Petition. 


W.P. Nos. 135, etc.; of 1960, and 119 etc. of 1961.—For the reasons stated in our 
Judgment in W.P. No. 943 of 1959 the substantial ground on which these petitions 
are filed viz., the validity of the Madras Inams (Assessment) Act, 1956, fails. 
But the actual assessment imposed has to be set aside on grounds similar to the one 
noticed in that case. A direction will issue as on the terms contained in the 
last paragraph of our judgment. 

Writs absolute will follow. 

V.S. —— Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—Mr. Justice K. S. VENKATARAMAN. 
Dr. A. Srinivasan, M.L.C. .. Plaintiff* 


U. 
Union of India represented by the Secretary to the Presi- 
dent, New Delhi and others .. Defendants. 
resentation of the People Act (XLIII of 1950) as amended by Act (XX of 1960), section 12 (2) 
—-Validity—Power of Court to question—Delimitation of Constituencies (Madras) (Amendment) Order, 1961, 
Para. 3—Validity—If void on ground of discrimination—Constitution of India (1950), Articles 13, 14 and 329 (a) 
—Applicability and scope of. me 
Section 12 (2) of the Representation of the People Act, 1950, does not lay down any principle or 


policy for the guidance of the President in making the allocation of existing members to the constituen- 
cies which may be newly formed by the President’s Order. i 





1. (1949) 2 M.L.J. 264: (1949) L.R. 76 LA. 2. (1959) 2 M.L.J. 344: LL.R. (1959) Mad 
170 : ÈL.R. 1950 Mad. 275 (P.C.). 1073. 


* G.S, No. 50 of 1963. . 17th March, 1964. 
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A statute may direct its provisions against one individual person or thing or several mdividual 
paton or things, but no reasonable basis of classification may appear on the face of it, or be deducible 


m the surrounding circumstances, or matters of common knowledge. In such cases the 
Court will strike down the law as an instance of naked discrimination. If the statute itself or the rule 
made under ıt applied unequally to persons or things similarly situated, it would be an instance ofa 
direct violation of the constitutional tee under Article 14 of fhe Constitution, and the statute 
or the rule in question must be struck down. 


Again the statute or the rule might not in terms enact a discriminatory rule of law but might 
enable an unequivocal or discriminatory treatment to be accorded to persons or things similarly situa- 
ted. Where the Legislature vests a discretion in an authority, whether the Government, or an ad- 
ministrative official acting either as an executive officer or even in a quasi-judicial capacity by legislation 
which does not lay down any policy or disclose any tangible or intelligible purpose, thus clothing the 
authority with unguided and arbitrary powers enabling it to discriminate, it is bad delegation and the 
statute has to be struck down. 

Though section 12 (2) is bad as judged by these tests, its validity cannot be questioned by the 
Court in view of Article 329 (a) of the constitution. It is certamly a law made or purportmg to be 
made under Article 327 by Parliament. 


However, Para. 3 of the Delimitation of Constituencies (Madras) (Amendment) Order, 1961, 
does not enjoy the immunity conferred by Article 329 (9). because it is not a law made or purporting 
to be made by Parliament under Article 327. Article 327 does not in terms refer to any law made 
by the President ın exercise of the powers Conferred by Parliament. Hence it will be open to the 
Courts to examine the validity of the impugned order. 


In considering the validity of such an order, when the order itself does not indicate any reason 
for allotting existing members of particular constituencies, it i8 issible to look into the evidence 
which is adduced to justify the order. Where the evidence adduced shows that the reasons which 
Ae te the order and the criteria adopted are reasonable, it cannot be held to be void but must be 

eld intra vires. 


V. Vedandam and V. V. Raghavan, for Plaintiff. 


The Government Pleader (A. Alagirisami) and C. Rangaswami Iyengar, for 
Defendants. 


The Court delivered the following 


JupemEenT.—This suit has been filed by Dr. A. Srinivasan, a sitting member 
of the Madras Legislative Council, for a declaration that the Delimitation of Coun- 
cil Constituencies (Madras) Amendment Order, 1961 issued by the President of ` 
India on 15th April, 1961 is ultra vires and void. 


Article 171, clause (3), sub-clause (b) of the Constitution provides that above 
one-twelfth of the number of members of the Legislative Council of a State shall be 
elected by graduates. Dr. A. Srinivasan is one of the members so elected by the 
graduates. There are five other such sitting members. They are Dr. A. Lakshma- 
naswami Mudaliar, Dr. P.V. Cherian, Sri S.K. Sambandam, SriK. Balasubramania 
Iyer and Sri T. V. Sivanandam (defendants 4 to 8 in the suit). To appreciate the 
attack of the plaintiff on the impugned order it is necessary to refer to some statu- 
tory provisions and the history of the constitution of the Madras Legislative Council 
to some extent. 


Article 327 of the Constitution empowers Parliament to make law with respect 
to elections to either House of the Legislature of a State including the preparation 
of electoral rolls, the delimitation of constituencies and all other matters necessary 
for securing the due constitution of such Houses. In exercise of that power, Parlia- 
ment passed the Representation of the People Act, 1950 (XLII of 1950). Section 
1r thereof enacts : 


“ As soon as may be after the commencement of this Act, the President shall, by order determine— 


(a) the constituencies into which each State having a Legislative Council shall be divided for 
the purpose of elections to that Council under each of the sub-clauses (a), (b) and (e) of Article 1715 


(b) the extent of each constituency ; and 


(c) the number of seats allotted to each constituency.” 


ws 


aa 


Section 12 of the Act as it originally stood ran.as follows : 


“ The President may, from time to time, after consulting the Election Commission, hy order, alter 
of amend any order made by him under section 6, section 9 or section 11,” i 
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In exercise of the powers under section 11 of the Representation of the People 
Act, 1950, the President passed the Delimitation of Council Constituencies (Madras) 
Order, 1951 (see Gazette of India — Extraordinary, dated 19th September, 1961 
page 421 of the Madras Law Journal Acts and Rules Supplement). At that time 
there was the composite State of Madras including the Telugu Districts and Malabar. 
The total number of seats of the State Legislative Council to be elected by the gra- 
duates was fixed as six. The State itself was divided into two constituencies, 
Madras North Graduates’ Constituency and the Madras South Graduates’ Consti- 
tuency. The Madras North Graduates’ Constituency was to select two candidates 
and the Madras South Graduates’ Constituency four candidates. 


The Andhra State was formed in 1953, under the Andhra State Act, 1953 
(XXX of 1953). Speaking generally, as a result of that Act, the Madras 
North Graduates’ Constituency comprising the Telugu Districts went out, and the 
remaining districts in the residuary State of Madras were formed into one single 
constituency called the Madras Graduates’ Constituency (vide section 20 of the 
Andhra State Act and the Third Schedule thereunder). As stated already there 
were only four seats for the Madras South Graduates’Constituency before the sepa- 
ration of Andhra. As a result of the Andhra State Act, 1953 the number of seats 
elected by the graduates in the residuary State of Madras remained at four for 
some time, namely, from the appointed day (the day of the formation of the Andhra 
State 1st October, 1953) till 21st April, 1954, and after 21st April, 1954 the number 
of seats elected by graduates was increated to six (vzde section 19 of the Andhra 
State Act). To fill up the extra vacancies which were then created with effect from 
21st April, 1954, elections took place and it was in those elections that the plaintiff 
Dr. A. Srinivasan got elected for the first time. The other member who was elec- 
ted was Dr. V. K. John. The term of Dr. A. Srinivasan and Dr. V. K. John was 
six years. That was under section 156 of the Representation of the People Act, 
1951 (XLIII of 1951). 


In 1956 as a result of the States Reorganisation Act (XX XVII of 1956), Mala- 
bar went out of Madras State and Nagercoil became part of the Madras State. Under 
section 35 of the States Reorganisation Act, as it was originally enacted, the number 
of seats elected by the graduates which was six till that date was reduced to four 
and the two persons who were to go out were left to be determined by the Chair- 
man of the Legislative Council. It is the plaintiff’s case that Dr. P. V. Cherian, 
the then Chairman of the Legislative Council (he is also the Chairman now) wanted 
to send out the plaintiff and Dr. V. K. John in exercise of this power on account of 
‘gabe reasons—it is alleged that the plaintiff and Dr. V.K. John were active mem- ~ 

of the Council in the opposition and were found to be inconvenient. Incidentally 
it may be mentioned’ that the plaint has made a mistake in referring to the situation 
as having arisen under the Andhra State Act, 1953, but the point has been clari- 
fied in the evidence of the plaintiff that the situation arose under section 35 of 
_ the States Reorganisation act ( XXXVII of 1956). There appears to have 
been a protest about the reduction of seats in the Madras Graduates’ Constituency 
from six to four. Whatever it was, the number was restored to six by Act LXVII 
of 1956 and the provision empowering the Chairman of the Legislative Council 
to choose two out of six was eliminated. This position was reiterated in the Legis- 
lative Councils Act (XXXVII of 1957)—vide section 7 thereof. The result 
a cat tog plaintiff and Dr. V. K. John were not sent out and they continued to 

¢ members. 


Dr. John however died sometime in 1958. A casual vacancy thus arose and 
in that vacancy Sri S.K. Sambandam (defendant 6) was elected. Under that elec- 
tion he could sit till a1st April, 1960. 


In 1960, however, both the plaintiff and Sri S. K. Sambandam were re-elected 
and their terms of membership will expire on 21st April, 1966. 


IT]. DR. SRINIVASAN, M.E.C. v. UNION OF INDIA (Venkciaraman, J.). 2 
On 18th April, 1961, when the impugned order was passed, besides the plain- 

tiff aml Sri Sambandam, the other members of the Graduates’ Constituency were 
Dr. A. Lakshmanaswami Mudaliar, Dr. P. V. Cherian, Sri Balasubramania 
Iyer and Sri Sivanandam. The term of membership of Dr. Lakshmanaswami 
Mudaliar and Dr. P. V. Cherian will expire on 2oth April, 1964. The term of 
membership of Sri Balasubramania Iyer and Sri Sivanandam was due to expire 
on 20th April, 1962. It may be mentioned at this stage that the reason why the 
- terms of the membership of the different members expire on different dates is that 
under the statutory provisions the Legislative Council is not subject to dissolution, 
. but one-third of the members shall retire by turns. As a matter of detail reference 
may be made to Article 172 (2) of the Constitution, section 156 of the Represen- 
tation of the People Act, 1951, the Madras Legislative Council Term of Office of 
Members Order, 1962, published in G.O. No. 1864, (Public Elections), dated 21st 


July, 1952 (page 112 of the Madras Rulesand Acts Supplement of M.L.J.) and the , 


Fourth Schedule in the Andhra State Act. Though it may not be quite relevant, 
it may be mentioned that subsequent to the filing of the suit (suit was filed on goth 
' October, 1961) Sri Balasubramania Iyer and Sri Sivanandam- were re-elected for a 
period of six years with effect from 21st April, 1962. Focussing our attention once 
again on the state of things when the impugned order was passed on 18th April, 
1961, the position was as follows : The whole State of Madras including Nager- 
coil District which came into the Madras State as a result of the States Reorganisa- 
tion Act (XXXVII of 1956), formed one single constituency for the purpose of 
election by the graduates under Article 171 (3) (b). The number of seats available 
was six. All the six members were elected from the entire constituency and their 
term of membership was due to expire on the following dates . 


Sri K. Balasubramania Iyer and Sri Sivanandam 20—4—1962 


Dr. A. Lakshmanaswami Mudaliar and ne gi 
Dr. P. V. Cherian E 


Dr. A. Srinivasan and Sri Sambandam 2c—4— 1966 


_ Before explaining what the President did under the impugned Order, 
it will be necessary to refer to the fact that by Act XX of 1960 which received the 
President’s assent on 8th May, 1960, Parliament amended section 12 of the Repre- 
sentation of the People Act, 1950. As stated already section 12, as it originally 
stood, ran thus : 

“The President may, from time to time, after consulting the Election Commission by order, alter 
or amend any order made by him under section 6, section 9 or section 11.” 

By Act XX of 1960 the above was renumbered as sub-section (1) of section 12 and 
the following was added as sub-section (2) : 

“ An order under sub-section (1) may contain provisions for the allocation of any member 
representing any Council constituency immediately beore the making of the order io any constitu- 
P delimited anew or altered by the order and for such other incidental and consequential matters 
_as the President may deem necessary.” 

The impugned order purports to have been passed in exercise of powers conferred 
by section 12 of the Representation of People Act, 1950, and must be presumed 
to have been enacted in the exercise of the powers under section 12 of the Representa- 
tion of the People Act, 1950, as amended by Act XX of 1960. The impugned 
order made alterations in the Delimitation of Council Constituencies (Madras) “ 
Order, 1951, in respect of the Graduates’ constituencies, Teachers’ constituencies 
and Local Boards’ constituencies. We are now concerned only with the alterations 
in respect of the Graduates’ constituency. We have seen that prior to the impugned 
order the whole of the Madras State constituted a single constituency for the elec- 
tion of six members by the graduates. In other words each of the six members 
had been elected by the graduates of the entire State. What was done by the 
impugned order was that in respect of graduates, the State was split up into five 
constituencies called (1) Madras District Graduates’ Constituency, (2) Madras 
North Graduates’ Constituency, (3) Madras East Central Graduates’ Constituency, 
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(4) Madras West Central Graduates’ Constituency and (5) Madras South Graduates’ 
Constituency. The Madras District Graduates’ Constituency is to consist of the 
Madras District with two seats. The Madras North Graduates’ Constituency con- 
sists of Chingleput, North Arcot and South Arcot Districts and elects one member. 
The Mddras East Central’ Graduates’ Constituency consisting of Thanjavur and 
Tiruchirapalli Districts elects one member. The Madras West Central Consti- 
tuency consisting of Salem, Coimbatore and Nilgiris Districts elects one member. 
The Madras South Graduates’ Constituency consisting of Madurai, Ramanatha- 
puram, Tirunelveli and Kanyakumari Districts clects one member. Paragraph 3 
of the impugned order makes allotment of the then sitting six members to one 
or the other of the newly constituted constituencies. Dr. A. Lakshmanaswami 
Mudaliar and Dr. P. V. Cherian were allotted to the Madras District Graduates’ 
Constituency, Sri S. K. Sambandam, to Madras North Graduates’ Constituency, 
Sri K. Balasubramania Iyer, to Madras East Central Graduates’ Constituency, 
Sri T. V. Sivanandam, to Madras West Central Graduates’ Constituency and 
Dr. A. Srinivasan, the plaintiff, to the Madras South Graduates’ Constituency. 
Before proceeding further it will perhaps be well to quote the actual terms of the 
impugned order in so far as they are relevant for our purpose : 


The Delimitation of Council Constituency (Madras) Amendment Order, 1961, 


G.S.R. 567.—In exercise of the powers conferred by section 12 of the Representation of the People 
Act, 1950, the President after consulting the Election Commission, is pleased to make the following 
Order, namely :— J 


I. This Order may be called THE DELDAOTATION OF COUNCIL CONSTITUENCIES (MADRAS) AMEND- 
MENT ORDER, 1961. 


bc ee In the Delimitation of Council Constituencies (Madras) Order, 1951, for the table, the follow- 
ing shall be substituted, namely :— 


TABLE. 





Name of Constituency. Extent of Constituency. Number seats. 
(1) (2) (3 





Graduates’ Constituencies. 


Madras District Graduates .. Madras District st 
Madras North Graduates .. Chingleput, North Arcot and South 
Arcot Districts 


Madras East Central Graduates .. Thanjavur and Tiruchirapalli Districts te 
Madras West Central Graduates .. Salem, Coimbatore and Nilgiris Districts . . 
Madras South Graduates .. Madurai, Ramanathapuram, Tirunelveli 


and Kanyakumari Districts 2e 


Sie OS bo 
bat ji jmi ened NO 





3. As from the date of this Order, every member of the Madras Legislative Council whose 
name is specified in the first column of the table below shall be deemed to have been elected to 
this said Council by the Council constituency specified against his name in the second column of the 
said table : 

TABLE. ` 





Name of member. Constituency to which allocated, 
(1) (2) 


l. Dr. A. Lakshmanaswami Mudaliar .. Madras District, Graduates. 

2. Dr. P. V. Cherian be Do. 

3. Sri S. K. Sambandam -- Madras North, Graduates. 

4. Sri K. Balasubramania Iyer -. Madras East Central, Graduates. 
5. Dr. T. V. Sivanandam .. Madras West Central, Graduates. 
6. Dr. A. Srinivasan .. Madras South, Graduates. 
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In undtrstanding the attack in the plaint on the impugned Order it has to be 
mentioned that the plaint as originally drafted made no reference to the amend- 
ment effected in section 12 of the Representation of the People Act (XX of 
19:0). When the plaintiff sent that plaint to the Government of India with his 
notice of suit under section 80, Civil Procedure Code, the Government’ of India, 
in their reply, drew the attention of the plaintiff to the amendment effected by Act 
XX of 1960 and also relied on the immunity conferrud by Art’cle 329, clause (a) 
ofthe Constitution. The-eupon the plaintiff, added a new paragraph, numbered 
a3 10-A in the plaint, to deal with the contenticns raised ın the reply notice. How- 
ever, for out present purpose we can deal with the matter in a consolidated way. 


It will be convenient at this stage to quote Articles 327 and 329 of the Constitu- 
tion. f 
“327. Subject to the provisions of this Constitution, Parliament may from time to time by 
law make provision with respect to all matters relating to, or in connection with, elections to either 
House of Parliament or to the House or either House of the Legislature of a State including the pre- 
paration of electoral rolls, the delimitation of constituencies and all other matters necessary for securing 
the due constitution of such House or Houses. ” 
“329. Notwithstanding anything in this Constitution— 


(a) the validity of any law relating to the delimitation of constituencies or the allotment of seats 
to such constituencies, made or purporting to be made under Article 327 or Article 328, shall not be 
called in question in any Court ; 


(b) no election to either House of Parliament or to the House or either House of the Legislature 
of a State shall be called in question except by an election petition presented to such authority and in 
such manner as may be provided for by or under any law made by the appropriate Legislature. ” 


While in paragraph 8 of the plaint the plaintiff has conceded the power of 
Parliament to make laws with respect to election to either House of the Legislature 
including delimitation of constituencies, in paragraph 10-A (ii) he attacks the validity 
of Act XX of 1960, the Representation of People Amendment Act, and states that 
the conferment of power under section 12 (2) of the Representation of the People 
Act, 1950, on the President to allocate the existing members of the Council to 
different or newly constituted constituencies is ultra vires, arbitrary, discriminatory 
and void. Referring to the immunity under Article 329 this is what the plaintiff 
states in paragraph 10-A (ili)— 

“The plaintiff states that the bar to interference by Courts in electoral matters under Article 329 
of the Constitution can only refer to the power of the Parliament or State Legislature to make Law 
relating to delimitation of coristituencies or allotment of seats to such constituences. But when the 


Parliament confers arbitrary power on the President to allot existing members to different or newly 
constituted constituencies, the plaintiff states that the bar under Article 329 is inoperative. ” 


In other words, the position adumbrated by the plaintiff is that while Parliament 
itself may have power to make an Order splitting up the entire State which was 
one constituency into five constituencies allotting existing members to the newly 
constituted constituencies, Parliament could not validly delegate that power to the 
President, without laying down any criterion, for adoption by the President, thereby 
enabling the President to split up the constituency and make allotment of the exist- 
ing mer bers arbitrarily. In paragraph 8 of the plaint, however, the plaintiff 
concedes the power of Parliament to laws with respect to all matters in connec- 
tion with election to either House of the Legislature including the delimitation of 


constituencies, and in paragraph g he also concedes the power of the President - 


under section 12 of the Representation of the People Act to alter or amend the 
order made by him previously under section 11 delimiting the constituencies. 
The plaintiff also states in paragraph g that in exe cise of the said power it is open 
to the President to divide a single constituency into five constituencies but says that 
the President has no power to allot the existing members to different and newly 
constituted constituencies. The first ground, therefore, on which the plaintiff 
attacks paragraph 3 of the impugned Order, is that the President has no authority 
to make an allotment of the existing members to the different and newly constituted 
constituencies. Lower down he states with reference to this contention that the 
existing members having been elected from the entire State, it is not competent 
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to the President to order that any member ceases to represent the electorate of the 
entire State but will be deemed to represent a limited area of the State arbitrarily 
allocated by him. The plaintiff says that that would also affect the right of the 
electorate who elected the member to represent the electorate of the entire State, 


The second ground on which paragraph 3 of the Order in question is attacked 
is that it is void under Article 14, read with Article 13, of the Constitution on account 
of hostile discrimination against the plaintiff and other members in favour of the 
first and second named members in the table appended to paragraph 3 and in 
particular Dr. P.V. Cherian, the second named member. Explaining this contention 
the plaintiff says in paragraph 10 of the plaint that when the number of seats was 
reduced from 6 to 4. by the Andhra State Act, 1953, with power to the Chairman 
of the Council to pick out two members who were to lose their seats, the Chairman, 
Dr. P. V. Cherian, determined that Dr. V.K. John and the plaintiff should retire. 
The plaintiff alleges that this was done for the personal interest of Dr. V. P. Cherian 
so that two of the active members of the Council in the Opposition were put 
aside. I have already pointed out that the reference to the Andhra State Act, 1953, 
is a mistake for the States Reorganisation Act, 1956, and this has been clarified in 
the evidence of the plaintiff. The plaintiff goes on to state in paragraph 10 of the 
plaint : 


T in on the present occasion the plaintiff has been discriminated against presumably on the 
advice of the State Government (3rd defendant) accepted by the Election Commission and the Union 
Government who ın this context have advised the Piesident. While the plaintiff who is a Madras 
Tamilian, born and bred up and educated in Madras fiom his childhood and has been carrying on 
his profession in Madras is allocated to Madras South which included Kanyakumari District transferred 
from Kerala, Dr. P. V. Cherian, a Malayalee coming from the Kerala State and Dr. A. Lakshmana- 
swami Mudaliar, a native of Arcot, are allocated to Madras City. Further while Sri K. Balasubra- 
mania Iyer, Sri S. K. Sambandam and Sri. T. V. Sivanandam coming from Thanjavur, South Arcot 
and Coimbatore,Districts have been rightly allotted to Madras East Central, Madras North and Madras 
West Central respectively, the plaintiff coming from Madras and who ought to have been allotted to 
Madras has been allotted to Madras South. The plaintiff states that this is a case of hostile discri- 
mination resulting from looking upon the plaintiff with ‘an cvil eye’. Dr. V. K. John, having died, 
escaped the ‘evil eye’ of the State ernment and the plaintiff 1s solely facing the discrimination and 
respectfully submits that he be relieved therefrom. Thus Para. (3) of the Delimitation of Council 
Constituencies (Madras) (Amendment) Order, 1961, is beyond the competence of the President both 
for want of authority and discrimination and as such ultra vires, illegal and void. ” 


The first defendant in the suit is the Union of India represented by the Secretary 
to the President. The second defendant is the Election Commission, New Delhi. 
The third defenaant is the State of Madras and defendants 4 to 8 are Dr. A. Laksh- 
manaswami Mudaliar, Dr. P. V. Cherian, Sri S. K. Sambandam, Sri K. Bala- 
subramania Iyer and Sri T. V. Sivanandam. 


Defendan‘s 1 and 2 have fi'ed a joint written statement, contcnding that sec- 
tion 12 (1) of the Representation of the People Act, 1950, empowers the President 
to amend the previous Order under section 11 after consulting the Election Qom- 
mission and that sub-section (2), which came into force urder Act XX of the 1960, 
specifically empowers him to allot any member representing any constituency 
immediately before the making of the Order to any constituency delimited anew or 
altered by the Order, that the Order in question is therefore justified by the terms 
of section 12 (1) and (2) of the Representation of the People Act, 1950, and that 
under Article 329 (a) of the Constitution the validity of sub-section (2) of section 
12 cannot be called in question in any Court of law. Regarding the contention 


of discrimination, it is alleged that the allocation was made according to certain .- 


principles evolved by the Election Commission, which are stated thus : 


“Tn Two-Member Constituencies the main basis of the allotment is that the terms of office of 
both the members should be the same, so that the Constituency need not come up for election more 
than once in six years. Subject to this consideration, members have been allotted, as far as practicable 


to their own districts. 


It is pointed out that out of the six sitting members four resided in the Madras 
City, namely, Dr. A. Lakshmanaswami Mudaliar, Dr. P. V. Gherian, Sri K. Bala- 
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subramania Ìyer and the plaintiff. But of these four, only the terms of membership 
of two df them, namely, Dr. A. Lakshmanaswami Mudaliar and Dr. P.V. Cherian 
expire on the same date, namely, 20th April, 1964, whereas the dates of expiry of 
the term of membership of the other two Sri K. Balasubramania Iyer and Dr. Srini- 
vasan were different, namely, 20th April, 1962, and 20th April, 1966, as disclosed 
in the evidence, and in order to avoid the double member constituency, namely, 
the Macras District Constituency comining up for election more than once in 
six years, Dr. A. Lakshmanaswami Mudaliarsand Dr. P.V. Cherian whose terms 
expired on the same date, namely, 20th April, 1964 were allocated to Madras District. 
To put in another way, it is pointed out that any other allocation of these four persons 
to the Madras District Graduates Constituency would have entailed election twice 
in a period of six years and that was why it was avoided. Having thus allotted 
Dr. A. Lakshmanaswami Mudaliar and Dr. P. V. Cherian to the Madras District 
Graduates Constituency, four were left. Dr. Sivanandam, whose permanent address 
is shown in the Coimbatore District, was allotted to the Madras West Central 
Graduates Constituency comprising of Salem, Coimbatore and Nilgiris Districts. 
Sri S. K. Sambandam, whose permanent place of residence is South Arcot District, 
was allocated to Madras North Graduates Constituency comprising of Ghingleput, 
North Arcot and South Arcot Districts. There remained only two, Sri K. Bala- 
subramania Iyer and Dr. A. Srinivasan. They were allocated respectively to 
Madras East Central Graduates Constituency and Madras South Graduates Consti- 
tuency respectively. It is urged that the general principles on the basis of which 
the allocation was made were reasonable and could not be considered discriminatory. 


The written statement of the third defendant, the State of Madras, is identical 
with the written statement of defendants 1 and 2. The other defendants have filed 
no written statements, but at the trial Sri Ramaprasada Rao appeared for 
Dr. P.V. Gherian and cross-examined the plaintiff. i 


The following issues were framed by the City Civil Court where the suit was 

first laid : 

1. Is para. 3 of the Delimitation of Constituencies (Madras) Amendment Order, 1961, lira vires 
illegal and void ? 

2. Has there been any discrimination against the plaintiff ? 

3. Is the said order void under Article 14 read with Article 13 of the Constitution for hostile 
discnmunation ? 

4. Whether it is within the competence of the President to allocate existing members to any 
new constituency ? 

5. Is the suit maintainable ? 

6. Can the validity of section 12, sub-section (2) of the Representation of the People Act, 1961, 
be questioned in this Court ? 

7. To what relief, if any, is the plaintiff entitled ? 


The first question that arises for consideration is the validity of section 12 (2) 

of the Representation of the People Act, 1950, introduced by Act XX of 1960, 
because the impugned order may be assumed to have been passed in exercise of 
the powers under section 12 (2). Now, if Article 329 (a) of the Constitution had 
not been there, I have little doubt that section 12 (2) must be held to be ultra vires 
the Parliament. That is because section 12 (2) does not lay down any principle 
or policy for the guidance of the President in making the allocation of the existing 
members to the constituencies, which may be newly formed by the President’s 
Order. The cage law bearing on this aspect of the matter has been summarised 
by the Supreme Court in the form of five propositions in Shri Ram Krishna Dalmia v. 
Shri Justice S. R. Tendolkar and others!. I shall quote only the relevant portions: 
“ (i) A statute may itself indicate the persons or things to whom its provisions are intended 

to apply and the basis of the classification of such persons or things may appear on the face of the 


—— a 


I. 1959 S.C.J. 147: (1959) 1 ML J. (S.0.) 279 at 298-299, 
67 : (1959) 1 An, W.R. (8.0.),67 : (1959) S.A.R, 
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statute or may be gathered from the surrounding circumstances known to or brought to the notice 
of the Court. In determining the validity or otherwise of such a statute, the Court has to examine 
whether such classification is or can be reasonably regarded as based upon some differentia which 
distinguishes such persons or things grouped together from those left out of the group and whether such 
differentia has a reasonable relation to the object sought to be achieved by the statute no matter 
whether the provisions of the statute are intended to apply only to a particular class of persons or 


ans. oe the Court finds that the classification satisfies the tests, the Court will uphold the validity 
of the law 


: (i) A statute may direct its provisions against one individual persons or thing or to several 
individual ce or things but no reasonable basis of classification may appear on the face of it or 
be deducible from the surrounding circumstances, or matters of common knowledge. In such a case 
the Court will strike down the law as an instance of naked discrimination..........000-cceeeeeees 


(iii) A statute may not make any classification of the persons or things for the p of apply- 
ing its provisions but may leave it to the discretion of the Covenment to select and classify persons 
or things to whom its provisions are to apply. In determining the question of the validity or otherwise 
of such a statute, the Court will not strike down the law out of hand only because no classification 
appears on its face or because a discretion is given to the Government to make the selection or classifica- 
tion but will go on to examine and ascertain if the statute has laid down any principle or policy for the 
guidance of the exercise of discretion by the Government in the matter of the selection or classification. 
After such scrutiny the Gourt will strike down the statute if it does not lay down any principle or policy 
for guiding the exercise of discretion by the Government in the matter of selection or classification, on 
the ground that the statute provides for the delegation or arbitrary and uncontrolled power to the 
Government so as to enable it to discriminate between persons or things similarly situate and that 
therefore, the discrimination is inherent in the statute itself. In such a case the Court will strike down 
both the law as well as the executive action taken under such law j 


This classification was endorsed in a later decision The Delhi Slums case ( Jyoti 
Pershad v. Administrator for the Union Territory of Delhi). Their Lordships reaffirmed 


the principles and made a summary on slightly different lines. Propositions (1) 
and (2) are as follows : 


“ (1) If the statute itself or the rule made under it applied unequally to persons or things 
similarly situated, it would be an instance of a direct violation of the constitutional guarantee and the 
provision of the statute or the rule in question would have to be struck down. r 


(2) -The enactment or the rule might not in terms enact a discriminatory rule of law but might 
enable an unequal or discriminatory treatment to be accorded to persons or things similarly situated. 
This would happea when the Legislature vests a discretion in an authority be it the Government or an 
administrative official acting either as an executive officer or even in a quasi-judicial capacity by a 
legislation which does not lay down any policy or disclose any tangible or intelligible purpose, 
thus clothing the authority with unguided and arbitrary powers enabling it to discriminate. ’ 

But here there is Article 329 (a) which prevents this Court from questioning the 
validity of section 12 (2) of the Representation of the People Act, 1950. It is cer- 
tainly law, made or purporting to be made under Article 327 of the Constitution 
by Parliament. 


The next question 1s whether the impugned Order of the President can also 
enjoy the immunity conferred by Article 329 (a). It seems to me that it cannot. 
To attract the immunity under Article 329 (a), the law must be made or purporting 
to be made under Article 327. Turning back to Article 327, it speaks only of 
Parliament making the law relating to elections including delimitation of consti- 
tuencies. It does not in terms refer to law made by the President in exercise of the 

wers conferred by the Parliament. Since Article 329 is a provision ousting the 
jurisdiction of the civil Courts, it must be construed strictly, and the immunity con- 
ferred thereby cannot be extended beyond its express terms. It will, therefore, be 
open to this Court to examine the validity of the impugned order. 


As already stated the plaint itself in paragraph 9 concedes the power of the 
President, to divide a single constituency into five constituencies. But even apart 
from that concession, the President has got power to alter a single constituency 
into five constituencies by virtue of section 12 (1) of the Representation of the 
People Act, 1950. Turning to the question whether the President has power to 
make the allotment of the existing members to the newly constituted constituencies 
it is clear that section 12 (2) of the Representation of the People Act expressly 
confers that power on the President. The only question is whether the exercise 





J. (1962) 2 S.G.J. 58 : (1962) 2 S.C.R. 125 at 137, 
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of that power has not been valid. That again reduces itself to the question whether 
there has been a violation of Article 14 of the Constitution which runs: 

“ The State shall not deny to any person equality before Jaw or equal protection of laws within 

the territory of India. ” ` : 
The contention of the plaintiff’s learned counsel Sri V.V. Raghavan on this is that 
the President’s Order does not itself indicate any reason for the allotment of the 
six members to the particular constituencies noted against their names and that 
therefore the Order is on the face of it arbitrary and must be struck down as violative 
of Article 14. Actually evidence has been led by defendants 1 and 2 by examining 
the Deputy Election Commissioner Sri P.S. Subramanian, as D.W. 1 to speak to 
the principles on which and the circumstances under which the impugned Order 
was passed. The question is whether the Court is precluded from considering 
that evidence and whether the impugned Order must be struck down because it 
does not itself set out the principles on which the Order was passed. It seems to 
me that since section 12 (1) of the Representation of the People Act, 1950, empowers 
the President to alter by an Order a prior order of delimitation and allotment after 
consulting the Election Commission and since the impugned Order itsélf says that 
the Order was passed after consulting the Election Commission, it is permissible 
for the defendants to adduce evidence of the advice which the Election Commission 
rendered to the President. Though both sides stated that there was no authority 
on this question either way, it seems to me that authority is to be found in some 
of the decisions of the Supreme Court supporting the view which I have taken. 
Thus in Dalmta’s case’, the affidavits of Sri H.M. Patel, Principal Secretary to the 
Finance Ministry, Government of India, stating the circumstances which led to 
the issue of the impugned notification were looked into (pages 307 and 308). Simi- 
larly in the Delhi Slums case*, it was observed that the Court might take into consi- 
deration facts of which it is apprised in the form of affidavits, in determining the 
question whether the impugned legislation lays down any policy. Similarly in 
Irani v State of Madras*, which was a case where the Government exempted a parti- 
cular building from the provisions of the Madras Buildings (Lease and Rent Control) 
Act, 1949, it was held that the High Court was justified in calling for the reasons 
which induced the Government to pass the order of exemption, and at page 184 
it is stated : 

“ When the legality of the order is challenged its intra vires character can be sustained only by 
disclosing the reasons which led to the passing of the order. ” : 
It is true that in that case it was held that the Act itself laid down the policy suffi- 
ciently and was therefore valid and it was only the Government Order, which, 
according to the majority, was not valid. Here the position is the same because. 
by virtue of the immunity conferred by Article 329 (a) the Act of the Parliament, 
namely, section 12 (2) of the Representation of the People Act must itself be held 
to be valid. I therefore hold that it is permissible for me to look into the evidence 
which has been adduced to justify the impugned Order. 


The evidence of D.W. 1, the Deputy Election Commissioner, is that it was the 
Election Commission which took the initiative in the matter. They divided the 
Madras States which was a single constituency into five different constituencies as 
reflected in the impugned Order on the basis of the number of graduates in each 
area. ‘Thus, so far as the Madras District is concerned, it would have roughly 
twice the number of electors as in any one of the other four constituencies. Then 
they allocated the sitting’ members to the newly delimited constituencies. The 
basis for the allocation was their ordinary place of residence as furnished in the 
list supplied by the Legislative Council. Care was, however, taken to ensure 
that both niembers allocated to the two members constituency retired in the same 
year so that the constituency need not elect more than once in six years as far as 


1. (1959) S.C.J. 147 : (1959) 1 M.L.J. (S.C.) 3. (1962) 1 S.G.J. 194: (1962) 1 MLJ. 
67 : (1959) 1 An.W.R. (S.C.) 67: (1959) S.C.R. S.C.) 92: (1962) 1 An.W.R. (8.C.) 92 : (1962) 
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racticable. These were the general principles which were adopted not merely 
or the graduates constituency but also for all other constituencies. So far as 
graduates constituency in Madras was concerned, there were four members who 
had their ordinary place of residence in Madras, namely, Dr. P. V. Cherian, 
Dr. A. Lakshmanaswami Mudaliar, Dr. A. Srinivasan and Sri K. Balasubramania 
Iyer. But of these four, the only members who would be vacating their seats 
on the same day were found to be Dr. A. Lakshmanaswami Mudaliar and 
Dr. P.V. Cherian, their dates of retirement being 20th April, 1964 and that is why 
they were allotted to the Madras District Constituency. Sri K. Balasubramanya 
Iyer was due to retire in 1962 and Dr. A. Srinivasan in 1966 and since their dates of 
retirement were different they were not allotted to Madras District. Sri Sivanan- 
dam was allotted to Madras West Central Graduates Constituency because he 
was a resident of Coimbatore. Sri Sambandam was ordinarily a resident of South 
Arcot and therefore he was allotted to Madras North Graduates Constituency. 
Then the two members left were Dr. A. Srinivasan and Sri K. Balasubramania Iyer. 
Sri K. Balasubramania Iyer was allotted to Madras East Central Graduates Consti- 
tuency, and Dr. A. Srinivasan, to Madras South Constituency, But in makingthe 
last allotment no basis was adopted and it was just an accident that Dr. A. Srini- 
vasan was allotted to Madras South Graduates Constituency comprising Madurai, 
Ramanathapuram, Tiruvelveli and Kanyakumari Districts instead of being allotted 
to Madras East Central Constituency. D.W. 1 stated further that they (Election’ 
Commission) sent these proposals to the State Government and the State Govern- 
ment did not make any comments so far as the Graduates’ Constituency was con- 
cerned. The Election Commission then submitted the proposals to the President 
and the President issued the Order in question, entirely adopting the recommendation 
of the Election Commission. In cross-examination, D.W.1 stated that they did 
not consult the Chairmen of the Madras Legislative Council or anybody else before 
makiny the draft proposals to the State Government. He also explains that the 
reason for the principle that in the case of two-member constituencies, the election 
should be only once in six years, was to avoid extra costs which would be involved, 
if elections were to be held twice in the course of six years. 


I see no reason to reject this evidence of D.W. 1. The criteria adopted by 
the Election Commission seem to me to be reasonable. In cross-examination ques- 
tions were put to the witness to suggest that even in dividing the single constituency 
into five constituencies making Madras a double member constitutency, there was 
a motive to ensure that Dr. A. Lakshmanaswami Mudaliar and Dr. P. V. Cherian 
were allotted to the Madras District. But I overruled this line of cross-examination 
pointing out that this line of attack had not been formulated in the plaint and in 
fact the plaint concedes in paragraph g the power of the President-to divide a single 
constituency into five constitutencies. After all there does not seem to be anything 
sinister in the method adopted by the Election Commission, for instance, in splitting 
up the entire constituency into five constituencies and once that is done, there is 
nothing surprising in Madras City getting two seats on the basis of the number of 
electors therein. There does not seem to be anything wrong in not splitting up 
Madras City further. Once that stage is reached, I can see no objection to the adop- 
tion of the principle that in a two-member constituency there should be election only 
once in six years, in the interest of economy. 


In his evidence the plaintiff had made it clear in more than one place that he 
did not know the circumstances under which the impugned Order was passed at 
any time before it was published. Yet he stated also : 


‘ T know that Dr. Cherian had something to do in this matter in the Election Commission. ” 


His own Counsel put the question whether he could be more specific and he answer- 
ed “ I know only that much”. In cross-examination the question put to him was : 
‘You are not sure whether Dr. Cherian was consulted ?” His answer was “ I do 
not know anything about it”. This evidence cannot be construed as sufficient 
to disprove the evidence of D.W. 1 that the Election Commission did not consult 
Dr. Cherian, Chairman of the Council, before making the proposals. In this view 
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of the matter, it is unnecessary to say anything about the evidence of the plaintiff 
that Dr. Cherian strongly dislikes him. The plaintiff makes a grievance of the fact 
that he and the other members of the Council were generally not consulted by the 
Election Commission before they. made their recommendations. I do not-however 
think that the Election Commission was required under law to consult the plaintiff 
and the other members of the Council sə as to render the recommendation void 
for non-consultation. 


Sri V. V. Raghavan seeks to attack the Order on the ground that as disclosed 
in the evidence there is no rational basis for allocation of the two members Sr1 
K. Balasubramania Iyer and the plaintiff respectively to the Madra East Central 
and Madras South Graduates Constituencies. But that is not the grievance venti- 
lated in the plaint. The grievance of the plaintiff in the plaint is that whereas he 
has spent all his life in Madras City he has been allotted to Madras South Graduates 
Constituency in the extreme south while Dr. Cherian has been allotted to Madras. 
The utmost that the plaintiff can claim as between him and Mr. Balasubramania 
Iyer is that the further allocation between them should be made by casting lots, 
but that would not satisfy the grievance of the plaintiff mentioned in the plaint. 


The above discussion shows that the plaintiff is not entitled to the declaration 
sought for. Issues I to 3 are answered in the negative. Issue 4 is answered in the 
affirmative. 


Issue 5 : I do not see how the suit is not maintainable. This issue is answered 
in the affirmative. 


Issue 6: The validity of section 12 (2) of the Representation of the People 
Act, 1950, cannot be questioned because of Article 329 (a) of the Constitution. The 
impugned Order of the President cannot have the immunity of Article 329 (a), 
but on examination it is found that it 1s not void. 


Issus 7: The plaintiff is not entitled to the declaration prayed for. The suit 
is accordingly dismissed. Regarding costs, it has to be observed that the impugned 
Order does not itself set out the basis for the allocation and even the reply sent by 
the Government of India to the suit notice of the plaintiff does not explain the basis 
on which the President’s Order was passed. ‘That was disclosed only in the written 
statement filed by defendants 1 and 2. Further, a plea was taken that even the 
President’s Order is immune from scrutiny under Article 329 (a). Having regard 
to these facts and the public nature of the matter involved, I think it right that the 
parties may be asked to bear their own costs. Counsel’s fee for defendants 1 and 
2 iş fixed at Rs. 500. 


P.R.N. — Suit dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
K. SRINIVASAN. 


The Commissioner of Income-tax, Madras .. Petitioner* 
y. 
Sri Athi V. Ramachandra Chettiar and another .. Respondents. 


Limitation Act (XXXVI of 1963), sections 4 to 24, Article 182—-Transitory Provision—Leave to appeal 
to Supreme Court—Application filed after the commencement of new Act of 1963—Time starting to run under 
the old Act but not run out at the commencement of the new Act—Mode of computation of limttation—“‘ Period 
prescribed ” under the Act of 1908 —Refers only to the period specified in Schedule to the Act of 1908—N ot to 
additions and extensicns laid down 1n other provisions of the Act of \908—“ Prescribed period” under the Act 
of 1908 with additions and extensions provided in the nsw Act to be taken in computation. 


The judgment ofthe High Court sought to be appealed against, was rendered on 12th Novemter, 
1963. An application for the copy thereof was filed on the following date and the copy was ready to be 





* S.R. Nos. 23736 and 23737 of 1964 in 14th August, 1964 
T.G, Nos. 180 and 181 of 1961. (23rd Sravana, 1886, Saka) 
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furnished on 12th February, 1964, the time taken for furnishing the copy thus being 119 days. The 
application for leave to appeal to Supreme Court was filed on 20th June, 1964, on the rdcdpening 
date of the High Court after the summer vacation. The new Limitation Act of 1963 had come ‘unto 
force on Ist January, 1964. On the question of limitation applicable, 


Held, section 30 of the Act of 1963 relating tothe transitional cases, provides that the time for 
preferring an appeal or application will be the shorter of the two periods, namely, (1) 90 days from 
the commencement of the Act of 1963 and (2) the period prescribed under the Act of 1908. 


The “ period prescribed ” for such appeal or application under the Act of 1908 only refers to the 
period mentioned ın Schedule I to that Act. The provisions of sections 4to 25 o0ftheAct of 1908 
occurring in Part III ofthat Act are meant only forthe computation ofthe limitation and cannot be 
regarded as the “period prescribed ”’. 


Where the time to file an application for leave had commenced to run under the old Act but had 
not run out at the commencement of the new Act, the period of limitation has to be computed with 
reference to the period prescribed uider Schedule I to the Act of 1908 and making such further add i- 
tions or extensions as are provided in the Act XXXVI of 1963. 


Held on the facts, the period under the old Act for filing the application under Article 179 
would have expired on 10th February, 1964, and as that is shorter than the alternative one provi- 
ded for ın section 30 (b) ıt will have to be adopted. Section 12 of Act of 1963 excludes the time 
taken for obtaining copies of judgment and if the period 119 days is excluded, the last day would be 
8th June, 1964, expiring during thesummervacation. The presentation ofthe application om the 
reopening date would be m time. 


Petition under section 66-A (2) of the Indian Income-tax Act, 1922, read with 
sections 261 and 297 of the Income-tax Act, 1961 and Order XLV, Rules 2, 3, 7 
and 8 of the Crvil Procedure Code (V of 1908), praying that in the circumstances 
stated therein the High Court will be pleased to grant leave to appeal to the 
Supreme Court of India against the judgment of the High Court dated 12th 
November, 1963 and passed in T.C. Nos. 180 and 181 of 1961 cases referred to 
the High Court by the Income-tax Appellate Tribunal under section 66 (1) of the 
Income-tax Act, 1922 (XI of 1922) in R.A. Nos. 1443 of 1960-61 and 1442 of 
1960-61 on its file for decision on the following questions of law, viz., 

“ Whether in the circumstances and on the facts of the case capital gains of Rs. 7,269 in 


T.C. No. 180 of 1991 and Rs. 6673 in T.G. No. 181 of 1961 on the sal: of shares computed by the 
Income-tax Officer is not correct and in accordance with the Law.” 


V. Balasubrahmanyam, Standing Counsel for Petitioner. 
N. C. Rangarajan, for Respondents. 
The Order of the Court was made by 


S. Ramachandra Iyer, C.J.—This reference has been made by the Registrar 
of this Court on a doubt being felt as to whether the above applications filed under 
section 66-A (2) of the Income-tax Act, 1922, for the issue of a certificate of fitness 
to appeal to the Supreme Court have been presented in time. The judgment of this 
Court sought to be appealed against was delivered on 12th November, 1963. An 
application for copy of the judgment was filed on the following day and the same 
was made ready on 12th February, 1964, the time taken for the supply of copies, 
thus, being 119 days. The present applications were ‘filed on 20th June, 1964, 
on the reopening of this Court after summer recess. 


The Indian Limitation Act, 1908 (to be referred to here as the old Act), which 
provided thetime-limit for filing suits, appeals and applications, was replaced by the 
Limitation Act XXXVI of 1963 (to be referred to as the new Act), as and from Ist 
January, 1964. The later enactment like the former one being one regulating pro- 
cedure, will, if there be no express provision or clear intendment to the contrary, 
have a retrospective operation. On the date when the judgment of this Court was 
delivered, the old Act wasin force. Article 179 of that Act provided a period 
of 90 days from the date of the decree for filing an application for leave to appeal 
to the Supreme Court. Under the new Act, the period allowed is shorter. Article 
132 of the 1963 Act prescribes that the period of limitation for such an application 
will be 60 days from the date of the decree. 


In the present case, the application for leave was filed only after the new Act 
had come into force. In other words, while a larger period was available for such 
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an application at the time when the judgment of this Court was delivered, the statute 
in forcé at the time of their presentation gives only a shorter period. 


In a case when a statute of limitation supersedes another, there will be no 
difficulty where the right to institute the appeal or proceedings has become barred 
even before the new Act came into force. No question of the application of the 
new Act will probably arise in such a case, except where there is a specific statutory 
provision. Equally simple will be the case where the right to sue, appeal or apply 
accrues after the new Act comes into forces. In the latter case, it will only be the new 
Act that will have application. But where time to file an application or appeal had 
commenced to run under the old Act, but had not run out before the new Act com- 
menced, there will arise a problem as to whether the provisions of the old or new Act 
should beapplied. The normalrule is that the Statute in force at the time of presen- 
tation of the appeal or application alone would apply. Where the period of limi- 
tation prescribed under the later enactment is longer, the new Act applying the liti- 
gant will have the benefit of it. Where it is the same as under the older Act, there 
will as we said, be no difficulty at all. But where there is shorter period under the 
later enactment for presentation of suits, appeals or applications than the one provided 
for under the repealed Act, a hardship will undoubtedly be caused to the litigant. 
It is to provide for such a case that such a transitional provision is enacted in sec- 
tion 30 of the new Act. Section 30 (a) relates to suits. Section 30 (b), which is 
relevant for our present purpose, runs : 

“Notwithstanding anything contained in this Act, 
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(6) Any appeal or application for which tho period of limitation is shorter than the period 
of limitation pora by tho Indian Limitation Act, 1908, may be preferred or made within a 


period of 90 days next after the commencement of this Act or within the period prescribed for such 
expires earlier.” 


appeal or application by the Indian Limitation Act, 1908, whichever period ; 


As we said earlier the present is a case where the period provided by the new 
Act under Article 132 is shorter than the one under Article 179 of the old Act. The 
section says that, in such a case, the time for preferring the application or appeal 
will be the shorter of the two periods specified therein, viz., (1) 90 days from the com- 
mencement of the Act, i.e, till 31st March, 1964, and (2) the period allowed under 
the old Act. This is a provision under the new Act itself and the reference to the 
period prescribed by the old Act is only for convenience of computation. 


The Office has submitted that, if the time were to be reckoned under the old Act 
after excluding the time taken for obtaining copies of the judgment of this Court, 
the last date for filing the applications would fall on 30th March, 1964, and that, 
inasmuch as that falls within the 90 days of the coming into force of the new Act, 
that will be the period that will govern the presentation of the applications now before 
us. There is, however, a fallacy in the view submitted. The applications having 
been filed after the new Act came into force, its provisions alone would apply. It 
will therefore be wrong to compute time according to the old Act after the new one 
had taken its place. Section 30 (b) is a provision under the new Act. It provides 
the period of limitation in regard to what we have termed as transitional matters, 
i.e., where the time had begun to run before the present Act came into force and 
expired after it came into force. In applying section 30 (b), one has first to see which 
of the two periods mentioned there is the one that expired earlier. The first 
period prescribed is 31st March, 1964, i.e., 90 days after coming into force of the Act. 
The other period is the period prescribed for such appeal or application by the old 
Act. The question is, what is the meaning of the phrase “period prescribed for 
such appeal or application by the Indian Limitation Act, 1908 ” as they occur in 
section 30. Section 2 (j) defines the term “ prescribed period ” as the period of 
limitation computed in accordance with the provisions of this Act. If that inter- 
pretation were to be applied in construing section 30 (b) then the mode of calculation 
adopted by the, Office would be right. But this construction cannot be applied to inter- 
pret the second clause of section 30 (b), for, that provision expressly refers to the 
period prescribed by the Limitation Act, 1908, and not, as the definition would imply 
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to the period prescribed under the present Act. It is a well-known principle in the 
interpretation of statutes, that definitions or interpretations given therein are to be 
applied only if it were not repugnant to the context in which they have been used. 
The definition contained in a statute is undoubtedly the legislative key or the dic- 
tionary for understanding the provisions contained in the statute. But the interpreta- 
tion section itself invariably says, as it is said in the present case, that the meaning 
is to apply only “if the context does not otherwise require”. In the present case, the 
period prescribed for such appeal or application by the Indian Limitation Act, 1908, 
cannot mean the period computed in accordance with the present Act. Itmust follow 
that we have got to look into the older Act for the purpose of ascertaining the period 
fixed. There is no definition in the old Act of the term “‘ period prescribed”’. But 
it is clear from section 3 that the period prescribed referred to therein, only refers 
to the period mentioned is Schedule 1 to the Act. It is true that, under section 3 
of the Act, that period has got to be computed by taking into account the provisions 
of sections 4 to 25 which occurred in Part III of that Act, but that is the provision 
for the computation of limitation and cannot be'tegarded as the period prescribed. 
The distinction we wish to point out is that, the period prescribed under the old 
Act can only. refer to the period mentioned in the Schedule'to the Act, but the 
actual time available to a particular litigant for the presentation of a suit or an 
application will be that period together with such additions or deductions that might 
become necessary by applying the provisions of sections 4 to 25. In other words, 
the period prescribed under the old Act will not be the same thing as the time within 
which the appeal or application could be filed under that Act. To illustrate what 
we mean, Article 179 of the old Act prescribes a period of 90 days from the date of 
the decree for an application mentioned therein. Part III of the old as well as the 
new enactment provides for certain additions to that period. The time mentioned 
therein in that part, while it can be availed of in appropriate cases to extend time, 
cannot be regarded as the period prescribed. Section 30 (b) must therefore be read 
only as referring to the period fixed in the First Schedule of the old Act. If that be 
so, the period under the old Act for filing an application would have in the instant 
case expired on 10th February, 1964, and, as that is less than the alternative one 
provided for by section 30 (b), it will have to be adopted. Once that is done, we have 
got to look into the other provisions of the present Act to ascertain the time within 
which the application will have to be filed. Section 12 provides for exclusion of the 
time taken in obtaining certified copies of the judgment. If the time spent for that 
purpose viz., 119 days, were excluded, then the last day for filing the application in 
the instant case would be 8th June, 1964. . The same having expired during the 
summer recess of this Court, the presentation of the petitions on the reopening date 
will have to be considered as valid. The Office will therefore be directed to receive 
the applications as being filed in time. 
V.S. o, . Application held to be in time, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR. S. RAMACHANDRA Iyer, Chief Justice AND MR. Justice 
K. SRINIVASAN. oO l i ; 
Proprietors of the Hindu Originally, Now M/s. Kasturi & Sons, l 

Ltd., Madras .. Applicants* 

y. 
Commissioner of Income-tax, Madras _ .. Respondent. 


Income-tax Act (XI of 1922)—lIncome or capital—Glosing-down sale—Conversion of firm into limited 
company— Transfer of asse{s—-Business, in pitting and publis newspapers—No dealing {in newsprini— 
Newsprint, valuation on transfer deed exceeding cost price—Excess, not taxable as income—Absence of element of 
trading i : 

_ The assessec, formerly ä registered firm of two partners, being the proprietors, publishers and 
printers of a newspaper, was formed into a limited company and the entire A was sold to the 
A ; 


* T.G. No. 48 of 1962. . a 
Reference No. 27 of 1962. : ‘ 8th July, 1964. 
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company. The stock of newsprint was one of the items so transferred and its cost price in the book 
was Rs.73,698, but the valuation adopted at the time of the transfer was Rs. 1,74,364. In re-assessment 
ings the excess of valuation over the cost price of newsprint was sought to be taxed as income. 


e Department and the Tribunal upheld the assessment. The High Court, on a Reference made at 
the instance of the assessee under section 66 (1), è 


Held, the excess of valuation at the date of transfer over the cost price in the books is not taxable 
as income. In order that a taxable profit may arise, there should be trading. The assessee was not a 
dealer in n rint. It was the raw material for the business and the assessee held the stocks of news- 
print only for the purpose of its business of the publication of the newspaper. 
Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. No. 391 
of 1961-62. 


S. Padmanabhan of Subbaraya Ayyar, Sethuraman and Padmanabhan, for 
Applicant. 


V. Balasubrahmanyan, Special Counsel for Income-tax, for Respondent. 


The Judgment of the Court was delivered by 


‘Srinivasan, J—The assessee was previously a registered firm of two partners 
being the proprietors, publishers and printers of the newspaper ‘The Hindu’. This 
business had been assessed under the 1918 Income-tax Act. In 1940, the partner- 
ship firm was dissolved and a limited company took its place. The partnership pur- 

orted to sell to the limited ccmpany the entire business as a gomg concern. The 
interest in the partnership had been owned in moieties by two brothers, K. Srinivasan 
and K. Gopalan, who were the karthas of their respective Hindu undivided families. 
Tne capital of the limited ccmpany of Rs. 9 lakhs was divided into S00 shares of 
Rs. 1,000 each, and each branch was allotted half the number of shares. In the books 
of the ccmpany, the assets and liabilities were valued at particular figures. One of 
the items so transferred was the stock of newsprint, the cost price of which was 
Rs. 73,693. But the valuation adopted at the time of the transfer of the business 
to the limited company was Rs. 1,74,364.° For the assessment year 1940-41, the 
assessee Claimed the benefit of the succession relief and asked that the profit of a 
period of 20 months, that is the period between the end of the previous year and the 
date of the succession, should not be taxed. This contention was rejected in confor- 
mity with the decision of the Supreme Court, and an assessment for the year 
in question was made. Subsequently, when an appeal against the assessment was 
pending, the Income-tax Officer purported to hold, on an examination of the accounts 
of the successor ccmpany, that a profit had been realised by the sale of the stock of 
the newsprint, represented by the difference between the valuation on the transfer to 
the limited company and the cost price set down in the books of the partnership. 
He accordingly issued a notice under section 34, and revised the assessment enhancing 
the taxable profit by the Rs. 1 lakh and odd referred to. 


On an appeal to the Appellate Assistant Commissioner, the view of the Income- 
tax Officer was, m so far as the quantum of profits was concerned, upheld. But 
the Appellate Assistant Commissioner set aside ihe assessment and directed the 
Income-tax Officer to determine the profits for the two periods of 12 months and 8 
months on the basis of tne accounts and not on the time basis. A further appeal 
to the Tribunal however failed as the Tribunal held that since the assessment had 
been set aside, the appeal to it was premature. 


Thereafter, the assessee applied to the Tribunal for the statement of a case to 
the High Court on certain questions of law which were claimed to arise from the order 
of the Tribunal. Four questions stand referred to us. One of these is: 

“Whether the surplus on transfer of newsprint, which is the raw material for the business, 
which the assessee carried on, is taxable? ” 

We are not setting down the other three questions, for, it is conceded both by 
the assessee and the Department that if this question should be answered in favour 
of the assessee, the other questions will not arise and they would be withdrawn from 
the Reference. 
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The short question thus is whether on the transfer of a business as a going con- 
cern, the valuation of the stock of newsprint for the purpose of the transfer would, 
if it should happen to exceed the cost price of tne newsprint in the books of the firm, 
result in taxable profits to the transferor. Mr. S. Padmanabhan, learned Counsel for 
the assessee, argues that this question has been decided m favour of the assessee in 
a decision of the Supreme Court in Commissioner of Income-tax, Kerala v. West Coast 
Chemicals and Industries, Ltd.1. Before we refer to the facts of this decision, we may 
point out that it is agreed that the assessee was not adealerin newsprint and that 
the assessee held stocks of newsprint only for the purpose of its business of the 
publication of the newspaper. It was raw material of the business. In the case 
cited, the assessee company entered into an agreement for the sale of land, building, 
plant and machinery of a match factory with a view to close down the business. 
There was a default in the payment by the purchaser and a fresh agreement was 
entered into. In this latter agreement was included the sale of chemicals and paper 
used for manufacture. This had not been included in the earlier agreement. Among 
the terms of the agreement, there was the stipulation that the assessee co y should 
carry on the manufacture on behalf of the purchaser. On the terms i this second 
agreement, the Department purported to ene to tax the ‘ profit’, derived from the 
sale of chemicals and paper as profits of the business. The assessee objected con- 
tending that it was a realisation sale and that the amount would not be liable to tax. 
It also appears that the memorandum of association of the assessee company permitted 
the company to manufacture and sell chemicals so that the sale of chemicals 
could in proper circumstances form a part of its business. It was found as 
a fact that that power had been rarely exercised and was therefore not of much 
significance. Their Lordships held that the transaction inclusive of the sale of 
chemicals and other material was only part of a winding-up sale in order to 
close down the business and to realise all the assets. Whether or not a sale is a 
realisation sale or one in tne course of a business would depend upon the peculiar 
facts of each case and there can be no set rule for the decision of that point. Their 
Lordships refer to the dividing line between the classes of cases, one where the sale 
forms part of trading activities and the other where the realisation was not an act of 
trading, typified by the well-known cases of the Californian Copper Syndicate v. 
Harris®, on the one hand, Tebrau (Johore) Rubber Syndicate, Limited v. Farmer °. 
on the other. They then proceed to refer to Doughty v. Commissioner of Taxes*. 
In that case, two partners carrying on business as general merchants sold tne partner- 
ship to a limited company. The sale was of the entire assets including the goodwill. 
At the time of the sale, a new balance-sheet was prepared in which a value was placed 
on the stock-in-trade larger than that shown in the last balance-sheet. This difference 
was sought to be brought to tax as profit. The Privy Council held this to be 
wrong, pointing out that in order that a taxable profit may arise, there should be a 
trading, and that the mere alteration of entries in the books of account would not lead 
to such a profit. 


Another decision, J. and R. O’Kane & Co. v. Commissioners of Inland Revenue’ 
was also referred to by their Lordships. In that case, the assessee who carried on 
a business as wine and spirit merchants, decided to retire from business, and issued 
a circular letter to their customers proposing to sell their whole stock to the customers. 
The question was whether such sales could be regarded as sales made in the ordinary 
course of trade. While the King’s Bench Division held the sales were not, 
in the ordinary course of trade but were part of the realisation of the trading 
stock and the winding up of the business, the Court of Appeal took the opposite 
view. It was pointed by the Court of Appeal that though the assessees wished to 
retire from business and were not investing in the purchase of mere stock, they 
were still carrying on business of trading till the existing stocks were exhausted. 
That view was upneld by the House of Lords. Finally, their Lordships observed 
thus : l 
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T.R. 135 (S.C). 4, L.R. 1927 A.C. 327. 
C. 159. 5. (1920) 12 T.C. 303. 
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“ There is no doubt in this case that the assessee company was wound up at least in so far 
as its match manufacture was concerned. That the business of the company was being sold 
as going concern and was in fact worked by the assessee company on behalf of the buyer till the 
entire consideration was paid makes no difference, because the agreement cl indicated that the 
assessee Company was keeping the factory going not on its own behalf but entirely on alf of 
the b ; e cannot fairly say therefore that a sale of the chemicals and raw materials for match 
manufacture was anything more than a winding up sale, not with a view to trading in chemicals 
and raw materials, but to close down the business and to realise tho assets. There was in fact no 
identifiable price for the chemicals and raw materials except by comparing the two prices offered 
to be paid by the buyer, that is to say, the price without the chemicals and raw materials and the price 
with them. From that alone, however, it is impossible to infer tbat the chemicals and raw materials 
were sold in the ordinary way of business, or that the assessee was carrying on a trading business...” 
If at all, the facts of the present case are even clearer, It follows that the question 

has to be answered in the negative and in favour of the assessee. 
Learned Counsel, withdraws the other questions from the Reference. They 
a accordingly not answered, The assessee will be entitled to its costs. Counsel’s 

ee Rs. 250. í 


Vaos: Answered in favour of assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
K. SRINIVASAN. 


Appavoo Pillai (died) and another .. Applicants* 
y. i 
The Commissioner of Income-tax, Madras .. Respondent. 

Income-tax Act (XI of 1922), sections 18-A (9) and 28—Advance tax—Estimate of income returned by 
assesee—No details for the basis of estimats furnished to Department—Wide disparity betwesn estimate and 
final assessed income—Estimate untrue to the knowledge of assessee—Leoy of penalty. 

The estimated income for advance tax as made by the assessee under section 18-A (2) of the 
Income-tax Act, 1922 was Rs. 25,000. In the regular assessment, however, his income was 
returned as Rs. 35, 515 and assessed at Rs. 90,759. The assessee did not furnish any data to the depa- 
rtmental authorities for the basis on which he arrived at the estimate of advance tax. e 
Department and the Tribunal rejected his explanation in proceedings under section 18-A ©) and 
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levied a penalty on the ground that the assessee’s estimate of income was untrue to his know 
On Reference under section 66 (2), 


Held, The assessee is bound in a proceedings under section 18-A (9) read with section 28 of the 
Act, to satisfy the Income-tax Officer that he had reasonable belief in computmg his income at the 
figure of his estimate. The assessee is expected to make an honest estimate and he can do so only on 
the basis of the accounts of that part of the year which were available with him on the date of the 
estimate. Ifthe disparity between the estimate and the finally assessed figure is so great, the mere 
statement of the assessee that he thought that his estimate represented the probable income and that 
it was honestly made cannot be accepted without further data. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. No. 316 
of 1959-60 on the file of the Income-tax Appellate Tribunal, Madras Bench for 
decision on the following questions of law, viz. 

“ Whether, on the facts and and inthe circumstances of the case, the levy of penalty of Rs. 9,323 
on the assessee under section 18-A (9) read with section 28 (1) (c) of the Income-tax Act was lawful ?” 

S. Swaminathan and K. Ramagopal, for Applicant. 


V. Balasubrahmanyan, Special Counsel for Income-tax, for Respondent. 


The Judgment of the Court was delivered by 
Srinivasan, J—The question referred to us under section 66 (2) of the Indian 
Income-tax Act is: 


“Whether on the facts and in the circumstances of the case, the levy of penalty of Rs. 9,323 on 
the assesseo under section 18-A (9) read with section 28 (1) (c), of the Income-tax Act was lawful.?” 


The assessment year is 1954-55, the relevant account year ending with the 31st 
March, 1954. The assessee has several sources of income ; one of them is a bus 
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business. In September, 1953, the Income-tax Officer issued a demand under sec- 
tion 18-A (1) of the Act, basing that demand on the last completed assessment, 
which was that of the assessment year 1948-49. Under sub-section (2) the 
assessee has the liberty of estimating his income and of paying advance tax 
in accordance with such estimate. In the estimate so submitted by him, 
he gave the estimated income as Rs. 25,000, but the total income as furnished 
by him came to Rs. 35,515. On assessment, however, his income was 
fixed at Rs. 90,759. The Income-tax Officer thereafter proceeded to apply secticn 
18-A (9) of the Act. This sub-section provides that if the Income-tax Officer, in 
the course of any proceedings in connection with the regular assessment, is satisfied 
that any assessee has furnished, under sub-section (2), an estimate of tax payable by 
him, which he knew or had reason to believe to be untrue, then the assessee shall 
be deemed to have deliberately furnisned inaccurate particulars of his income, and 
section 28 is made applicable to the case. The Proviso to tne section also fixed the 
quantum of penalty that would be leviable. In the view, therefore, that tne assessee’s 
estimate of income was untrue to his knowledge, the Income-tax Officer imposed the 
penalty in question. Before doing so, he issued a notice to the assessee. Tne assessee’s 
explanation was that the higher figure of the assessable income arrived at by the 
Income-tax Officer was mainly due to disallowances of depreciation to the extent of 
about Rs, 20,000 and odd. It was also claimed that part of the addition made by 
the Income-tax Officer represented income which the Income-tax Officer inferred 
should have been made in the year of account in order to justify certain investments 
made by tne assessee intmediately after the close of the year of account. It 
was contended, accordingly, that since these additions were made rejecting certain 
objections put forward by the assessee, the enhancement over the returned income 
did not represent the real income which the assessee could possibly have estimated 
and included in his estimate under section 18-A (2). This explanation was not 
accepted, principally for the'reason that the assessee did not produce any basis for 
the estimate which he had made. Accordingly, the penalty was imposed. 


Even in tne appeal before the Appellate Assistant Commissioner, no figures 
to justify the computation of the estimate made by the assessee were made available. 
The Appellate Assistant Commissioner upheld the imposition of penalty. 


In the further appeal to the Tribunal, the contentions again did not carry convic- 
tion to that appellate authority. The appellate authority observed that the assessee 
did not object to the addition of about Rs. 44,000 to the returned income. It may 
be stated here that the assessment order itself was not questioned by way of appeal. 
The Tribunal was satisfied that the case fell within the scope of section 18-A (9) and 
dismissed the appeal. 


. The question was directed to be referred to us on an application of the assessee 
under section 66 (2) of the Act. 


Mr. Swaminathan, learned Counsel for the assessee, again puts forward the same 
contentions, viz., that the income computed by the Income-tax Officer was the result 
of the disallowance of depreciation, and inclusion of income which should lawfully 
have been taxed in the succeeding year of assessment. Whatever the merits of these 
contentions may be, they have not been canvassed in a regular appeal against the 
assessment which the law provides, and for tne purposes of this Reference, we have 
to take it that the income computed by the Income-tax Officer is the income which 
was derived by the assessee during the year of account. The learned Counsel 
has referred to a decision of this Courtto which one ofus was a party in Arunachala 
Mudaliar v. Commissioner of Income-tax1, wherein it has been pointed out that the 
penal provision has to be construed strictly and unless every care and caution is 
taken to see tnat it is so applied, it may very wellturn out to be an instrument of 
oppression. The proceedings leading to the imposition of the penalty are of a quasi 
judicial character and the authority empowered in that regard has to discharge his 
duties in a fair and unbiased manner. After having said so, this Court observed 


1. (1963) 50 LT.R. 36. 
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that the real question is whether the assessee knew or had reason . to believe that the 
estimaté submitted by him was untrue at the time when he made it. Since this 
related to the state of account at tne point of time when he submitted the estimate and 
he had business accounts before him when he made the estimate, if it could be shown 
that he based the estimate only on the trend of income as disclosed by the business 
accounts, notwithstanding the variation between his estimate and the final assessed 
figure, it could not be said that he had any reason to believe his estimate to be untrue; 
The facts of that case were that an assessee made an estimate of his income at a parti- 
cular figure which was certainly lower than thefigure arrived at inthe regular assess- 
ment. The assessee pointed out and established that the income was principally derived 
from shares in partnerships dealing in cotton, and that this income had been 
following a downward trend in the earlier part of the year. It was established that 
the removal of price control and other factors gave a boost to the income in the 
later part of the yeer and that was the reason for the increased income. It was thus 
positively shown that at the time when the assessee made the estimate, he could not 
know the trend of income in the later part of the yearend that when he submitted 
his income, he based it upon the position as it was during the previous financial year 
and the earlier part of the assessment year. This Court, on the material, took the 
view that there were no circumstances which would justify the inference that the 
assessee knew his estimate to be untrue. 


It seems to us that the facts in the present case bear an altogether different com- 
plexion. Itis not in dispute that certain investments were made by the assessee during 
the first week of Aptil, 1954, that is to say, immediately after the close of the account 
year. It was found that the receipts from the bus business or from any other source 
of income of the assessee did not explain these investments at all. The Income-tax 
Officer therefore took the view that this inccme should have been derived during the 
accounting year and added that to the assessable income. As we have pointed out, 
the view taken by him in this regard was not canvassed in appeal, end the finding 
of the Income-tax Officer that the sum of Rs. 25,000 added on this head did represent 
the income of the assessment year cannot be disputed at this stage. 


But the more important question is whether the assessee is nct bound in a pro- 
ceeding under section 18-A (9), read with section 28, to satisfy the Inccme-tax Officer 
that he had reasonable belief in computing his income-at the figure of his estimate., 
The disparity between the estimate and the finally assessed figure is so great that the . 
assessee’s mere statement that he thought that his estimate represented the probable 
income and that it was made honestly cannot be accepted as it stands. As was 
pointed out in the case referred to, the assessee is expected to make an honest esti- 
mate, and he can do so only on the basis of the accounts of that part of the year 
which were available with him as on the date of the estimate. Bcih the Inccme-tax 
Officer and the Appellate Assistant Commissioner have pointed cut that the basis 
upon which the assessee reached his estimate was not made known to them at all. 
It is true that before the Tribunal a statement giving the data for the estimate was 
filed. But the Tribunal was not prepared to attach any weight-to this statement as 
furnishing the proper basis for the estimate and expressed its view thet the state- 
ment is an afterthought. The fact accordingly is undisputed that the assessee was 
not able to show how the estimate was justified by the-state of accounts as they 
stood on the date of the estimate. 


It should follow that there were materials before the authorities below upon 
which the levy of the penalty appears to be fully justified. The.question is answered 
accordingly. The assessee will pay the costs of the Department. Counsel’s fee 
Rs.. 250. ; ; 


V. S. Ea -~ ` Answered accordingly, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AND Mr. JUSTICE 
K. SRINIVASAN. 


The Commissioner of Income-tax, Madras .. Applicant* 
y. 
E. M. Gopala Krishna Kone, Madurai (died) and another .. Respondents. 


Incoms-tax Act (XI of 1922), section 16 (1) (c)}—Trust—Transfer of assets—Deemsd income of the settlor 
—Tests of revocability- of deed of trust—Right of retransfer or reassumption directly or indirectly over income or 
assets to trustee—. conferment of powers under the deed necessary for revocabtlity—Power to develop and 
improve and to sell stock, etc.—Administrative and not conferring reassumption of control. 


The assessee in the year 1943 settled in trust his properties, for educational objects, constituting 
himself as the trustee. He kept separate account books for the income and expenses of the trust pro- 
perties and charities were performed ever since its inception. The Department also was holding that 
the trust was a genuine one till 1956 when the trustee executed another comprehensive deed of trust 
comprising new properties as well as the properties already dedicated in 1943. In 1957 the trustee 
while adopting:-a son executed another document appointing the adopted son as his successor and 
enjoining upon him the obligation of orming the trust. For the assessment years 1957-58 and 
1958-59, however, the Income-tax Officer while assessing the trustee in his individual capacity, 
included the income from trust in his income on the basis that the trust was a sham and one. 
In appeal, the Assistant Commissioner while finding that the trust was a real one, sustained the asses- 
sment on the ground that the trust was a revocable one. The appeal preferred by the assessec was 
allowed by the Tribunal. On a Reference at the mstance of the Department, 


Held, the trust was a genuine and not a revocable one. 


Under section 16 (1) (e), income forming the subject-matter of the settlement from property 
which has not itself been disposed of but continues to remain with the settlor, is treated as that of the 
settlor. Where the property itself was transferred under a settlement, the income was deemed to be 
the income of the settlor, if the transfer was a revocable one. A settlement would be deemed to be 
revocable if it contains a provision for retransfer of the income or assets to the settlor directly or indirectly 
or if it gives the settlor a right to reassume power, directly or indirectly, over the income or the assets. 
The powers of retransfer and reassumption must be lawfully provided under the terms of the deed. 


If the trust deed confer a power on the trustee qua trustee, to develop and improve the trust o 
perty or to sell the stock in hand, copyright, machinery, etc. such powers aref or the benefit of the 


trust and cannot be regarded as a power to reassume control by the settlor over the income or the 
assets. : 


Held on facts, the trust was a real one. It was confirmed by the adoption deed. Charities were 
performed ever since its inception. The account books were correctly maintamed. The assessee 
treated himself as debtor whenever trustee lent monies to himself. No new matters are present to 
change the opinion already held by the artment. The deeds expressly provide that they are not 
revocable. ere is no provision in them which can be construed as authorising a retransfer of income 
or assets to the settlor. The acts of management, like drawing large sums of money as loans by the 
assessee at best can amount only to breaches of trust and cannot be treated as conferring a power of 
reassumption of control over income or assets. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922, (XI of 1922), in R.A.'Nos. 1081 
and 1082 of 1959-60 (1.T.A. Nos. 1064 and 1065 of 1959-60 Assessment years 1957- 
58 and 1958-59) on the file of the Madras Bench. 


V. Balasubramaniam, Special Counsel for Income-tax, for Applicant. 
S. Narayanaswami and T. V. Ramanathan, Advocates, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—This is a consolidated Reference under section 66 (1) 
of the Income-tax Act, the question referred for our opinion being common for the 
two years of assessment, 1957-58 and 1958-59. As formulated, the question is a 
rolled up one, the first part of it relating essentially to a finding of fact arrived at 
by tne Tribunal, while the latter is a question of law. The substantial matter referred 
for our decision relates to the operative nature of two deeds of trust executed by the 
assessee on Ist April, 1943 and 7th March, 1956. The question, as referred, runs : 
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“ Whether’ the inference of the Tribunal that the trust was genuine and not revocable within 
the meaņping of section 16 (1) (c) is legal ?” 


On behalf of the Department the case was presented to us on an alternative 
basis, viz., : (i) There was no material for the Appellate Tribunal to come tg the con- 
clusion that the trusts established by the assessee on the two dates referred to above, 
were real or genuine ones ; (ii) Even if they were intended to be operative documents, 
they should be regarded as revocable instruments within the meaning of section 16 (1) 
(c) of the Income-tax Act and the assessee would, therefore, be liable to tax in respect . 
of the income derived frcm the properties conveyed thereunder. 


To appreciate the contention, it will be necessary to set out a few facts. The 
assessee, E. M. Gopalakrishna Kone, is a well-known publisher of Tamil books and 
school text-books, having his business place in Madurai town. He owns a printing 
press called ‘‘ Excelsior Press”. He was childless and being charitably disposed, 
was rendering help to the poor and indigent, particularly to school children. But his 
charities did not take any organised form till the year 1943 : On Ist April, 1943 
he purported to dedicate Ac. 36-82 cents in Sirudur village and his entire interest 
in his business, printing press, publication, copyright, etc., for the purpose 
of establishing and maintaining an educational institution for girls and another for 
imparting training in handicrafts to poor boys, who were also to be given free food. 
The trust further envisaged the granting of scholarships and the free supply of books 
to deserving students. Paragraphs 7 to 9 of the document, whicn will be found 
relevant for the consideration of the latter part of the Reference, stated : 


“7. I, myself, am the Trustee for the above Trust. Till my life I shall be the Trustee and 
manage the above Trust business. I have no right orinterest whatsoever in the above Trust or the 
above Trust businesses. As a return for my management in the capacity of a Trustee I can take 
up Rs. 4,000 per year from the income of the Trust businesses. 


8. I shall have to maintain in the capacity of a Trustee separate accounts for the properties 
and business that are settled in favour of the Trust. I shall have full powers, as a Trustee, to develop 
and improve the publications, printing and binding business. After making the charities out of the 
profits from the aforesaid Trust business, if monies are left, they shall be accumulated as a fund for 
the above Trust. As a Trustee, I have the power to utilise the monies which are accumulated in 
the Trust fund for purchasing properties, improving the publication business, for lending the monies 
on interest and for increasing the income through other businesses. 


9. If for any reason in the capacity of a Trustee I am unable to continuc the above business, 
I will have the power as a Trustee to sell wholesale or in retail the stock on hand, the copyright and 
the machinery and the items of the printing and binding businesses and hand over to the above Trust 
the monies that I receive by such sale or convert the monies into immovable properties or trust 
securities and conduct the charities with the income from the said properties or securities. Theabove 
Trust cannot be revoked at any time by anybody. As the author of the Trust, I have full power to 
determine who should be Trustee after me, and how the Trusteeship should devolve and in what 
manner the Trust should be conducted. I propose to determine these by another deed or will.” 


After the execution of the trust deed, the settlor began to keep separate accounts 
in respect of the income and expenses of the trust properties. 


The contemplated establishment of schoo! did not, materialise till the year 
1957. But there is evidence to show that at least one part of the trust, namely, the 
granting of scholarships to poor students, was performed. 


Whether the document referred to above was a genuine transaction dedicating 
the properties to the charities specified therein, or whether it was a mere camouflage 
to evade tax, was raised and considered by the Income-tax Department, while they 
were dealing with the assessment of Gopalakrishna Kone for the year 1944-45. The 
Income-tax Officer, in the first instance, held that the trust deed was not one intend- 
ed to be operative. This view was not accepted on appeal. The Appellate Assis- 
tant Commissioner found, on examination of the accounts and of counterfoil 
receipts produced by the assessee, that consistently with the provisions in the trust 
deed, sums had been expended for the grant of scholarships to poor students. He, 
therefore, remitted the case back to the Income-tax Officer for a fuller consideration 
of the matter on evidence. By his order dated 15th February, 1947, the Income- 
tax Officer, held that there was clear proof that the trust was a real charitable one. 
The result was that from tne date of the document, namely, Ist April, 1943, the 
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income from the properties transferred to the Trust was excluded from the assessee’s 


income, while computing the same for the purpose of assessment to tax. This opinion 
was accepted by the Department till the year 1956-57. 


Early in the year 1958, the Income-tax Officer thought he had reason to suspect 
the reality of the trust and, accordingly, he issued a notice under section 34 of the 
Act for the reopening of the assessment of the year 1949-50. Holding tnat the trust 
was a bogus and sham one, he reassessed the assessee by including the income from 
the trust properties in the assessee’s personal income. This change of opinion on 
the part of the Department arose by reason of the assessee executing another trust’ 
deed on 7th March, 1956 dedicating fresh properties to tue trust already founded. 
The latter document purported to be a comprehensive one, by including init not 
merely the new properties but also the old ones which were covered by the document 
dated 1st April, 1943. Under the earlier dccument, the trustee was allowed a sum 
of Rs. 4,000 per year as remuneration. This ` was increased in the later document 
to Rs. 5, 000. 


Before dealing with the question whether the execution of the second document 
would be sufficient material for holding the earlier dedication a sham one, we will 
have to refer to certain matters relating to the administration of the trust by the 
assessee. As we pointed out earlier, the assessee had been spending certain monies 
for educational charities. On 30th May, 1947 he was able to purchase from Govern- 
ment a sizable extent of land, Ac. 241-21 cents in two villages for the purpose of the 
trust already founded by him. But at the same time, he did certain things which 
could not be regarded as wholly consistent with his position as a trustee. though 
the entire business had been transferred to the trust, the assessee retained: the selling 
agency of the concern. This, by itself, might not amount to much, inasmuch as 
the selling agency had not been expressly included in the trust. But the assessee 
opened for himself a current account with the trust and was drawing large sums of 
money from time to time, for his own purposes, and debiting himself with interest 
at 3 per cent. per annum on such drawings. During the account year 1944-45, he 
had drawn a sum of Rs. 39,836. This practice steedily developed from year to year 
till the drawings amounted to Rs. 4,63,344 during the year 1955-56. In one of the 
intervening years, the drawings amounted to as muchas 80 per cent. of the total assets 
of the trust. But all these drawings were made in his capacity as a debtor to the trust. 
The sums were utilised for the construction. of a cinema theatre, named Meenakshi 
Talkies. There can be little doubt on the materials now available that the assessee 
must have originally intended to keep the theatre for himself, not as the property 
of the trust, out of the monies of which in a sense it had been built. There was, 
however, some justification for this for he had borrowed tne monies required for 
the construction ofthe theatre from the trust funds ; however objectionable such 
borrowings might be, the monies were technically ‘his. 


The amount spent for the construction of the theatre during the years 1950 to 
1956 was Rs. 3,50,000. The theatre did not bring much mcney to the assessee. 
The Icss in the venture was treated as his loss during the assessment year 1956-57. 


There was yet another instance of objectionable dezling with the trust funds. 
The assessee contributed a sum of Rs. 20, 000 out of the trust funds, to a local 
Municipal Hospital. 


If the trust deed were to be regarded as a genuine one, these acts can only be 
regarded as breaches of trust. 


On 7tn March, 1956 the assessee ENT a further deed of trust, dedicating 
the properties covered by the document dated 1st April, 1943 as well as the cinema 
theatre to the trust. In so doing, the assessee did not take credit for the value of the 
cine ma threatre and thereby wipe out his liability to the trust incurred by reason 
of his drawings. He continued to treat himself - ‘AS indebted to the trust for the sums 
drawn by him. oS 


That the first as well as the second trust deeds were real ones is shown by the 
fact that on Ist November, 1957 the assessee, while adopting a son, executed a oe 
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ment appofnting the adopted son as his successof trustee and, enjoining upon him 
the obligation of performing the trust specified in the two documents. 


We have earlier referred to the proceedings under section 34 of the Act in 
regaid to the assessment year 1949-50 the present Reference not being concerned with 
that order, which was subsequently vacated on appeal thet the trust was illusory. 


That view was adopted by the Income-tax Officer while dealing with the assess- 
ment of the assessee, in his individual capacity, for the years 1957-58 and 1958-59. 
The substantial ground for the conclusion was that the assessee had dealt with the 
funds of the trust as if they were his own by making large drawings by way of loans. 
This view was not shared by the Appellate Assistant Commissioner, who found 
that the claim of the Department that the trust was sham, was not a reasonable one 
and could not be upheld. He observed : i 

“ If the trust was valid, as it was held to be once when the reassessment was made for the assess - 
ment year 1944-45, it cannot cease to be so merely because, assuming this for argument, the appel- ° 
lant as a trustee subsequently infringed the terms of the trust.” 

But, at the same time, the Appellate Assistant Commissioner sustained the assess- 
ment on the ground that the trust would be a revocable one, within the mischief 
of section 16 (1) (c) of the Act. The assessee then appealed to the Appellate Tri- 
bunal. The Tribunal found that the assessee had fully and completely divested him- 
self, by the two deeds of trust, of his interests in the properties conveyed thereunder 
and that the mere fact that the monies were utilised or that additional remuneration 
was provided for in the second document, would not take away their essential 
character. The Tribunal also found, though without much of a discussion, 
that aa trust was not a revocable one, within the meaning of section 16 (1) (c) 
of the Act. 


Learned Counsel for the Department first urged that, on the facts and circums- 
tances referred to above the only conclusion possible would be, that the two trust 
deeds were nothing more than a device to evade taxation, title to the properties con- 
veyed thereunder having remained with the assessce all along. We find no warrant 
for this extreme contention. There is nothing in the terms of the documents to show 
that the assessee intended to reserve any benefit to himself. Both the documents 
clearly stipulate that the trusts were irrevocable. As pointed out earlier, the trust 
was confirmed by the adoption deed and there could scarcely be any doubt that 
the adopted son who got his rights to the self-acquired properties of the assessee 
by the adoption, would be bound by the two trust deeds. Secondly, charities were 
performed in accordance with the terms of the trust ever since its inception. It may 
be that the school which had to be established under the terms of the earlier document, 
was not established for a period of nearly fourteen years. But that may be for 
reasons beyond the control of the assessee, or it may be that the assessee wanted to 
place the trust on a sound footing before starting the school. The books main- 
tained by the assessee do show that from the beginning the properties of the trust 
were kept apart and never mingled with those of the assessee. Whenever the trustee 
lent monies of the trust to himself, for his personal ventures, he treated himself 
as a debtor to the trust, charging himself with interest, albeit at a concessional rate. 
It is true that while considering the genuiness of a document, the circumstances 
surrounding its execution and the subsequent conduct of the executant furnish 
evidence of intent with which the said document was executed, namely, whether 
it was intended to be operative or whether it was merely sham. The main 
circumstances relied on by the Income-tax Officer, as well as the learned Counsel for 
the Department, is the systematic drawings of money out of the trust funds for the 
personal use of the assessee. But that circumstance is, at best, an equivocal one. 
In certain cases, it may indicate that the assessee had no intention of parting with 
the property ; it may equally be that it only shows that it was nothing more than an 
abuse of power by the trustee. The other facts to which we have made reference 
earlier, namely, the method of keeping accounts, purchase of 241 acres of land on 
behalf of the trust, the terms and conditions of the adoption deed and the granting 
of scholarships, do point to the fact that the assessee must have intended the trust 
to be a real one, ; 


e 
al THE MADRAS LAW JOURNAL REPORTS. [1965 


We have earlier referred to the order of the Appellate Assistant Cémmissioner 
in res of the assessment year 1944-45 and of the Income-tax Officer, on remand, 
holding that the trust was a genuine one. No fresh circumstance, other than the 
execution of a supplemental deed of trust, has been placed before the authorities 
to come to a different conclusion. The execution of the second deed of trust dedica- 
ting additional properties can hardly negative the intent with which the original one 
was executed. There are, therefore, no new materials for the Income-tax Depart- 
ment, while dealing with the assessment for the years 1957-58 and 1958-59, to come 
to a conclusion different from the one arrived at the earlier stage. There was, in 
our opinion, sufficient material for the Appellate Tribunal to come to the conclusion 
that the two trust deeds were genuine ones intended to be acted upon. 


We now come to the next part of the question, namely, whether the deed of 
trust is a revocable one coming within section 16 (1) (c) of the Act. 


Section 16 enumerates the amounts which are to be included or excluded in the 
computation of the total income of an assessee. Sub-clause (c) of clause (1) of that 
section states : 

“ all income arising to any person by virtue of a settlement or disposition whether revocable 
or not, and whether effected before or after the commencement of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 1939), from assets remaining the property of the settlor or disponer, 
shall be deemed to beincome of the settlor or disponer, and all income arising to any person by virtue 
of revocable transfer of assets shall be deemed to be income of the transferor.” 


That provision is subject to three provisos, the first of which alone will be 
relevant for our present case. Proviso one says: 

“Provided that for the purposes of this clause settlement, disposition or transfer sha ll be 

deemed to be revocable if it contains any provisicn for the retransfer directly or maera of the 


income or assets to the settlor, disponer or transferor, or in any way gives the settlor, disponer 
or transferor a right to reassume power directly or indirectly over the income or assets.” 


Section 16 (1) (c) deals with income from properties which had been conveyed 
by the assessee by means of a settlement or disposition. In certain circumstances 
such income notwithstanding the transfer is treated as that of the settlor, thou 
it was the beneficiary that has title to receive it. We may point out now that while 
considering the applicability of that provision one has to exclude considerations 
which show that the trust or settlement was not intended to be a real one, inasmuch 
as that provision deals only with real transfers. Ifthe transfer under the trust deed 
or settlement is not a real or valid one, the property will continue to remain that of 
the settlor, who would for that reason be liable to tax on its income. When however 
a real transfer by way of trust or settlement is made, the settlor would have no further 
interest in the property and there is no reason why he should be charged to tax 
in respect of the income, which should properly go to the beneficiary under the trust. 
Therefore under the law, as it stood prior to 1939 when the present provision was 
intioduced when there was an effective transfer of an asset, the assessee divesting him- 
self of the income from that asset, such income could not be treated as the income 
of the assessee. But this principle was taken advantage of by assessees with a view 
to evade tax. In Chamberlain v. Inland Revenue Commissioners1, Lord Macmillan, 
dealing with a provision corresponding to section 16 of the Indian Income-tax Act 
observed : 

“ This legislation. ...is designed to overtake and circumvent a growing tendency on the part 
of the tax-payers to endeavour to avoid or reduce tax liability by means of settlements. Stated 
quite generally, the method consisted in the disposal by the tax payer of part of his property in such 
a way that the income should no longer be received by him, while at the same time he retained certain 
powers over, or interest in, the property or its income. The Legislature’s counter was to declare 
that the income of which the tax-payer had thus sought to disembarrass himself should, notwith- 
standing, be treated as still his mcome and taxed in his hands accordingly.” 

The Supreme Court, in its judgment in Tulsidas Kilachand v. Commissioner of 
Income-tax*, accepted that the principle stated by Lord Macmillan underlay section 
16 (1) of the Indian Income-tax Act. 


1. (1943) 25 T.C. 317 at 329. (S.C.) 123: (1962) 2 An.W.R. (S.C.) 123. 
2, (1962)2 S.C.J. 500: (1962) 2 M.LJ. 
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Under sub-clause (c) to section 16 (1), income forming the subject-matter of 
the settlement from property, which has not itself been disposed of but continues 
to remain with the settlor, is treated as that of the settlor. The section further pro- 
vides that even in respect of property itself being transferred under a settlement, 
the income should be deemed to be the income of the settlor, if the transfer is a 
revocable one. This provision is subject to an exception contained in the third pro- 
viso with respect to a document which is not revocable for a period exceeding six 
years. 


The first proviso to the section statutorily provides for two cases where a settle- 
ment is to be deemed to be revocable, namely, (1) where it contains a provision for 
retransfer of the income or assets to the settlor either directly or indirectly and (2) 
ifit gives the settlor a right to reassume power, directly or indirectly, over the income 
or the assets. 


The two trust deeds in the case before us expressly provide that they are not 
revocable. There is no provision in them, which can be construed as authorising 
a retransfer of either the income or the assets to the settlor. 


What we have, therefore, to consider is ‘“‘whether there is any provision in the 
documents giving the settlor a right to reassume power, either directly or indirectly, 
over the income or the assets”. The power, the existence of which will attract the 
fiction created by the second proviso, is one by which the income or the assets could 
be diverted, under the authority of the document itself, to purposes other than those 
specified therein. If, for example, a document sets apart certain properties for 
certain well-defined objects of trust, but contains a clause which confers a power on 
the settlor to use the property or the income for his own benefit, the case will cleaily 
be hit at by the proviso, and the trust deed should be deemed to be a revocable one. 
If, on the contrary, the power that is conferred under the document is only to 
effectuate or administer the trust such a provision can in no way be regarded as 
authorising a resumption of power by the trustee. 


In the instant case, paragraphs 8 and 9 of the first of the two trust deeds confer 
a power on the trustee gua trustee to develop and improve the trust propeity or to 
sell the stock on hand, copyright, machinery, etc. But those powers are for the benefit 
of the trust, and can in no sense be regarded as a power to reassume control by the 
settlor over the income or the assets. 


The Appellate Assistant Commissioner however held that inasmuch as the 
assessee had treated the assets of the trust, on occasions, as if they were his personal 
property, drawing large sums of money as loans, the document should be treated 
as one conferring a power of reassuming control. We have already pointed out 
that the acts of management complained of against the assessee can, at best, amount 
only to breaches of trust. The second part of the first proviso to section 16 (1) (c) 
ig concerned as we said only with a power of resumption conferred by the document 
and cannot apply to cases where there is no such power under the document. 


This interpretation was accepted in Commissioner of Income-tax v. Jivanlal 
Amritlal+, where a Bench of the Gujarat High Court held that a right to resume power, 
within the meaning of the proviso 1 to section 16 (1) (c), must mean that there was 
such a power lawfully given under the deed of trust. In that case the assessee effected 
a settlement of certain assets held by him upon trust for charitable objects, consti- 
tuting himself as one of the trustees. The relevant provisions of the trust deed con- 
ferred on the assessee an absolute discretion, during his life-time, to invest the income 
of the trust fund and the other trustees, who were appointed under the document, 
had no power to override his wishes. It was held that the income from the trust would 
be exempt from taxation and could not be included in the income of the settlor under 
the first proviso to section 16 (1) (c). 


We have already referred to the object of the provision contained in section 16 (1) 
(c), namely, that it is only in a case where a settlor retains powers over or interest 


—————a 








1. (1964) 1 LT.J. 414. 
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in property settled ot in its income, he should be treated as the receiver of the income 
for the purpose of taxation. The effect of the section in such a case will be tô shift 
the liability to tax, from the beneficiary to the settlor. Itis not necessary, for 
achieving the object of the section, that the trustees should be left with no power for 
exercising his function as a trustee consistently with the terms and subserving to the 
objects of the trust. In such a case, the trustee will be doing his duties as a trustee and 
he would indeed have no power to personally enjoy the benefit of what had been 
dedicated already. The present case is one where there is no power in the assessee to 
reassume the enjoyment of the property or receive its income for his own benefit ; 
the document nowhere authorised him to doso. If however he did so, it would 
only be a case of breach of trust and not one authorised by the deed. Such cases, 
in our view, cannot come under the provisions of section 16 (1) (c). 


We, therefore, answer the question referred to us in the affirmative and against 
the Department. The assessee will be entitled to his costs. Advocate’s fee Rs. 250. 


V.S. . — Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. S. RAMACHANDRA Iyer, Chief Justice AND MR. JUSTICE 
K. SRIN:VASAN. 
G. GOPALA CHETTIAR .. Applicant* 


. p. 

COMMISSIONER OF AGRICULTURAL INCOME-TAX, 
MADRAS Respondent. 
Madras Agricultural Income-tax Act (V go 1955), section 4—Agricultural Income—Trust—Income— 
Exemption—Lands held by Mutt under a trust—Assessee, lessee from Mutt Heads—Income accruing to assesses 
as lessee—Not income from property held under trust—Not entitled to exemption—Interest of the lesses and 

interest of Mutt Heads—Distinction. 

The assessee, a lessee of lands belonging to a Mutt and held by the Matathipathis under a trust or 
other legal obligation wholly for religious or charitable purposes, claimed exemption from tax on the 
income derived by him, under section 4 of the Madras Agricultural Income-tax Act. 

Held, the assessee, a mere lessee of lands, dedicated for charity, would not be entitled to exclude 
the income which he receives from his lease-hold interest, from his total income. 


There is a distinction between the interests a by the Matathipathi and his lessee in the 
lands. The income derived from the property held in trust or impressed by a, legal obligation wholly 
for as es or charitable purposes has to be excluded in computing the income of an assessee for pur- 
of taxation. This implies that the exclysion is of the income and secondly that the assessee must 

e holding the lands subject to the trust. 


But so far as the lessee is concerned, his interest in the land is only a lease-hold interest that is not 
subject to any trust or obligation. The income which he realizes from the land leased to him minus 
the rent that he agreed to pay under the lease to the Matathipathi will be his income, which he will be 
entitled to appropriate for himself. at he receives, therefore, cannot be regarded as income derived 
from property held for religious or charitable purposes, 

Petition under section 54 (1) of the Madras Act V of 1955 praying the High 
Court to revise the order of the commissioner of Agricultural Income-tax dated 
26th June, 1962, and and made in R.P. No. 53/60/61. (G.LR. No. 35/58-59 dated 
Ist August, 1959, on the file of the Agricultural Income-tax Officer, Mannargudi. 


R. Ramamurthi Iyer, for Applicant. l 
G. Ramanujam, for the Government Pleader on behalf of the Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—The assessee owns a sizeable extent of agricultural 
lands in the Thanjavur District. Besides what stands in his name, there are agri- 
cultural lands standing in the names.of his wife and those of his sons. The assessee 
had also a leasehold interest in about 950 acres of land, which belonged to the 
Dharmapuram and Tiruvaduthurai mutts. Itisnot disputed that the Matathipethis 
concerned were in possession of such lands either under a trust or other legal obliga- 
tion wholly for religious or charitable purposes. 








*(T.C. No. 20 of 1963). 18th September, 1964. 
(Revision No. 12). 
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For the assessment year 1958-59, the assessee filed an application under section 65 
of thesMadras Agricultural Income-tax (Amendment) Act, for permission to com- 
pound the agricultural income payable by him on his total agriculturalincome. His 
application was granted bythe Agricultural Income-tax Officer. Thereafter, the 
assessee realised that the compounding of all the categories of lands into’ a single 
unit would attract a higher tax, by reason of the slabs prescribed under the Act. 
He, therefore, filed a revision petition before the Commissioner of Agricultural 
Income-tax, seeking to exclude in the computation the income from lands standing 
in the names of his wife and sons. He further claimed that the lands taken on lease 
by him from the two Mutts having been held by the Matathipathis for the purpose of 
a religious trust, the income realised therefrom could not be taken into account for 
the purpose of tax. The Commissioner gave the assessee partial relief by setting 
aside the order of the Agricultural Income-tax Officer to the extent he included the 
income from the lands standing in the names of his major sons, and directing a 
revised assessment in accordance therewith. 


In this Revision Case, the assessee complains that the Commissioner erred in 
not giving relief to him with respect to the lands taken on lease from the two Mutts 
aforesaid. Section 4 of the Act, which provides for the computation of the total 
agricultural income of an assessee, says that it will not, inter alia, include : 


“ any agricultural income derived from property held under trust or other legal obligation 
wholly for religious or charitable purposes, and in the case ofproperty so held in part only for 
such purpose, the income applied thereto.” a 


Mr. R. Ramamurthi Ayyar appearing forthe assessee contends that the effect of 
this clause will be to totally exclude from the purview of taxation, income from Jands 
dedicated to a religious or charitable institution, in whosoever possession such lands 
might be. In other words, it is said that where once a particular land is found to 
be owned by a trust, the income therefrom, whether it be received by the trustee or 
by his lessee or other person would not be liable for tax as the object of the Legislaturé 
is to exclude such lands themselves from the purview of taxation. There is a fallacy 
underlying the contention. What the Madras Agricultural Income-tax Act purports 
to do ıs to tax the income from agricultural lands. Section 4 (b) makes it clear that 
if the income is derived from the property which is held in trust or impressed by a 
legal obligation wholly for religious or charitable purposes, that should be excluded 
while computing the income of an assessee for purposes of taxation. That implies 
first that the exclusion is of the income and secondly that the assessee must be holding 
the land subject to the trust or obligation aforesaid. The section cannot obviously 
be construed as giving exemption to any person in whose lands the income received 
from the property is not subject to the. obligation aforesaid. What we mean is this. 
Now, the property which belonged to. the Mutt will, undoubtedly, be subject -to 
the legal obligation of the kind mentioned in the section. If agricultural income-tax 
is to be levied on the Matathipathi, the income from these lands will not be included 
in his other income, which would be liable to tax under the Act. Therefore, what 
cannot be included will be lease-amount or rent received by the Matathipathi from 
the assessee in the instant case. But, so far as the assessee is concerned, his intérests 
in the land is only a leasehold interest ; that isnot subject to any trust or obligation. 
The income which he realises from the land leased out to him minus the rent that he 
agreed to pay under the lease to the Matathipathi, will be his income, which he will 
be entitled to appropriate for himself. He cannot, therefore, claim an exclusion of 
that income from the computation of tax due by him. To reiterate the point, we 
may say, there is a distinction between the interests possessed by the Matathipathi 
and his lessee in the lands now in question. The former owns the lands subject 
to the obligation for religious or charitable purposes, for which they were dedicated. 
So far as the latter is concerned, his interest is a mere leasehold interest, which is not 
subject to any tiust or legal obligation. He is a mere party to a contract with the 
Matathipathi, under which he has to pay rent for the benefit of the trust. What he 
receives, therefore, cannot be regarded as income derived from property held for 
religious or charitable purposes. 
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_ ‘Tt is evident from the terms of section 4 (b), that the intention of the Legislature 
in excluding the income from property impressed with a legal obligation for religicus 
or charitable purposes, is to benefit the charity and not to exclude a particular cate- 
gory of lands from the operation of the statute, regardless of the person who is en- 
joying the benefit thereof. If the contention of the learned Counsel were to be 
accepted, even a trespasser, who gets into possession of property dedicated to a 1eli- 
gious or charitable purpose, will he entitled to claim the exemption. It could hardly 
be claimed that the Legislature wanted to benefit such a person who would be 
claiming adverse to the trust. We are, of opinion that the assessee, who is a mere 
lessee of lands dedicated for a charity, could not be entitled to exclude the income, 
which he receives from the leasehold properties, from his total income. 


The petition fails and is dismissed with costs. Counsel’s fee Rs. 100. 
V. S. — Petition dismissed . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE P. RAMAKRISHNAN AND MR. JUSTICE K.S. RAMAMURTI. 


Sivasubramaniam (Minor) and others .. Applicants* 
y. ; 
State óf Madras .. Respondent. 


Madras Agricultural Income-tax Act (V of 1955)—Agricultural Income—Assesses, life interest holder— 
Family arrangement between life interest holder and remaindermen—Assessee getting a small extent absolutely— 
Rest to remaindermen— Validity of transaction—Assessability, 

The aasessee who got only a life interest in the lands in 1923 under the will left by his father, entered 
into a family arrangement in 1954 with his sons and daughters who were the remaindermen, by which 
he secured for himself a portion of the lands abolutely and leaving the rest to them. Separate bank 
‘accounts were opened, separate insurance policies were taken in the names of his sons and separate 
kists were also, paid in their names. The Officer assessed him on the income obtained from properties 
allotted to him absolutely under the family arrangement. But the Commissioner exercising his powers 
suo motu, revised the assessment and assessed him on the entire income from all properties ignoring the 
family arrangement. In a revision under section 54 (1) of the Act, 


Held, there is absolutely no ground for the Commissioner to exrcise the powers of revision under 
section 34 of the Act. 


It is open to a life tenant to accelerate the vesting of the possession of the estate in the remainder- 
man and as of the bargain to secure for himself some portion of the property absolutely. There is 
nothing in the general principle of law which would prevent the life tenant and the remainderman 
entering into such a transaction under a family arrangement. 

Held on facts, the separate receipt of income, the opening of the bank accounts separately and the 
payment of kists in the separate names afford ample evidence of genuine partition arrangement. 


Petitions under section 54 (1) of the Madras Agricultural Income-tax Act praying 
the High Court to revise the Order of the Commissioner of Agricultural Income-tax, 
Board of Revenue, Madras, dated 2nd August, 1962 and made in R.P. No. 174 of 
1962 (G.I.R. Nos. 6—s3/61-62, 47/s-61-62, 7 1/61-62, 150 1/61-62) on the file of 
the Agricultural Income-tax Officer, Sirkali.) 


R. Ramamurthi Iyer, for Applicants. 
T. Selvaraj, for the Government Pleader on behalf of Respondent. 


The Order of the Court was made by 


Ramamurti, J—The petitioner in T.C. No. 206 of 1963 got certain properties 
under the will of his father Chockalinga Mudaliar dated 8th February, 1923. 
Chockalinga Mudaliar died shortly thereafter, and from the moment of his death, 
Srinivasa Mudaliar (Petitioner in T.C. No. 206 of 1963) was enjoying the properties 
bequeathed to him under the will aforesaid. On 2nd April, 1954 he entered into a 





— 
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family arrangement—though styled a partition deed—under which he made certain 
provisions for his sons, and daughters and also secured some property for himself. 
The Agricultural Income-tax Officer (for the years 1958-60) accepted this partition 
arrangement for the purpose of composition. The Commissioner of Income-tax 
exercising his powers suo motu under section 34, revised the assessment for the 
aforesaid three years and assessed Srinivasa Mudaliar on the footing that he must be 
deemed to be the sole owner of all the properties bequeathed to him under the will 
of his father. The Commissioner was of the opinion that the petitioner (Srinivasa 
Mudaliar) has no right to relinguish his life interest in any of the properties, 
bequeathed to him under the will of his father, that he is bound to enjoy the same till 
his lifetime and that rights would accrue to his sons only after the lifetime of 
Srinivasa Mudaliar. Even though separate bank accounts were opened and separate 
insurance policies were taken in the namtes of his sons and separate kists were also 
paid in their names, the Commissioner was not inclined to accept the partition deed 
as a true and genuine arrangement and given effect to. 


We are wholly unable to accept this view of the Commissioner either on the 
question of the right of Srinivasa Mudaliar to relinguish his rights under the will 
or on the question as to whether the family arrangement was a genuine one and wag 
acted upon. We are clearly of the opinion that it is open to a life tenant under the 
will to accelerate the vesting of the possession of the estate in the remainderman and 
as a part of the bargain to secure for himself some portion of the property absolutely, 
We see nothing in the general principle of law which would prevent the life tenant 
and the remainderman entering into such an arrangement. 


We are equally of the opinion that the view taken by the Commissioner on the 
question of fact about the genuineness of the partition deed is wholly wrong and 
opposed to the conduct of the parties and the documentary evidence. The fact 
that a partition arrangement creating estates in severality is true, can be established 
only by proving that the several parties to the partition took possession of the property 
and enjoyed the income separately. In this case, there is ample evidence to show that 
the several members were in receipt of the income, the opening of the bank accounts | 
separately and the payment of kists in the separate names, in our opinion, afford 
ample evidence to come to the conclusion that the partition arrangement was a genuine 
one. Weare satisfied that there was absolutely no ground for the Commissioner to 
exercise the powers of revision under section 34. The order of the Commissioner 
is, therefore, set aside. The Original Order of assessment passed by the Agricultural 
Income-tax Officer will be restored. There will be no order as to costs. 


Y.S. Petition allowed. 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice P. RAMAKRISHNAN AND MR. Justice K.S. RAMAMURTI. 
S. R. Ramakrishnan .. Applicani* 


y. 
Agricultural Income-tax Officer, Dharapuram, and another .. Respondents 


Madras Agricultural Income-tax Act, 1955 (Madras Act V of 1955)—Agricultural Inctome—Assessee-lassor 
—Leass of —Payment of arrears of lease—~Arrears dus for periods prior to commencement of Act—Recetpt in 
the previous year for ths first assessment pear after commencement of Act—Not chargeable to tax—Method of 
accounting—Not relevant. 

The assessee had granted a lease, for the cultivation of his agricultural lands, to lessees. A sum of 
Rs. 300 representing lease arrears due for the period 1951-52 to 1955-56 was received by the assesses 
during July, 1956 to July, 1957, being the first previous year for tho assessment of agricultural income- 
tax after the coming into force of the Act with effect from Ist April, 1958. The Officer held that since 
the arrears were received in the course of the previous year, the assessee was liable to pay agricultural 
income-tax thereon without reference to the period to which the receipt related. The Assistant Com - 


See a a) 
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missioner, however, allowed the a preferred by the assessee. The Commissioner in exercise of 
powers of revision suo motu, reversed to the decision of the Assistant Commissioner. On a revision peti- 
tion preferred by the assessee under section 54 (1), 


Held, the several clauses of section 2 of the Act deal with a state of affairs subsequent to the coming 
into force¢of the Act. The Act cannot have retrospective operation so as to take into account an 
amount which a lessee had become indebted to pay by way of rent to the landlord, on a date long 
anterior to the coming into force of the Act. What has happened after coming into force of the Act 
was only a realisation of a part of the arrears due from the lessee to the landlord towards the lease 
amount. ‘That circumstance alone will not render taxable an amount which would otherwise fall 
outside the entire scope of the Act. The method of keeping accounts by the assessee will apply only to 
such income as is properly chargeable to tax after the Act came into force but cannot bring in for the 
purpose of levy, the realization of a claim for arrears of rent which arose long before the Act came into 
force. 


Petition under section 54 (1) of the Madras Agricultural Income-tax Act, 1955 
praying the High Court to revise the order of the Commissioner of Agricultural 
Income-tax, Madras, dated 4th December, 1962 and made in R.P. No. 270 of 1962 
suo motu revision against the order of the Assistant Commissioner of Agricultural 
Income-tax, Ootacamund, dated 14th December, 1960 made in A.I.T. A. No. 
22/60-61 preferred against the order of the Agricultural Income-tax Officer, 
Dharapuram, dated 9th January, 1960 and made in G.LR. 26-r/58-59. 


P. Sivaramakrislmayya for C. K. Narayana Rao, for Applicant. 


G. Ramanujam, for the Government Pleader (A. Alagiriswami), on behalf of 
Respondents. 


The Judgment of the Court was delivered by 


Ramakrishnan, J.—In this case, the assessee had granted a lease for the cultiva- 
tion of the agricultural lands to certain lessees. A certain portion of the arrears of 
lease due for the period 1951-52 to 1955-56 about Rs. 300 and odd was received by 
him during the period 16th July, 1956 to 15th July, 1957. It is common ground that 
this last mentioned period is the first ““ previous year” for the assessment of the 
agricultural income of the assessee after the Madras Agricultural Income-tax Act 
after the amendment of the Act in 1958) came into force with effect from Ist April, 
958. Section 2 (A of the Act defines “previous year’’ as meaning, 


r 


« The twelve months ending on the 31st day of March next preceding the year for which the 
assessment is to be made or, if the accounts of the assessee have been made up to a date within the 
said twelve months in respect of any year ending on any date other than the ‘said 31st day of 
March, then, at the option of the assessee, the year ending on the day to which his accounts 
have so been made up”. 


In the present case the accounts of the assessee have been maintained for each 
fasli from 16th July of one year to 15th July of the next year. 


As mentioned above, it is not in dispute that the arrears of lease fell due from 
the lessees to the assessee for a period anterior to the passing of the Madras Agricul- 
tural Income-tax Act. The Assessing Officer (the Agricultural Income-tax Officer) 
held that since the arrears were received in the course of the previous year, the assessee 
was liable to pay agricultural income-tax thereon without reference to the fact that 
the period to which the arrears related was a period anterior to the coming into force 
of the Act. T he Assistant Commissioner of Agricultural Incomte-tax however allow- 
ed the appeal relying upon the decision of this Court in Puthutotam Estates, (1943) 
Ltd. v. Agricultural Income-tax Officer’, The Commissioner of Agricultural Income- 
tax took up the case in revision, suo motu reversed the finding of the Assistant Com- 
missioner of Agricultural Income-tax, and restored thefinding of the assessing 
authority. In the view of the Commissioner, since the assessee had chosen to maintain 
his accounts on the basis of “cash system” as distinguished from “mercantile system?” 
he could not demur to the assessment on the basis of the actual receipt of the sums 
in question during the previous year. Certain other reasons have been given by the 
Commissioner, but the last mentioned reason alone has been pressed on us 

la py 
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prominently by learned Government Pleader, appearing for the State to support the 
order of the Commissioner at the time of the revision case. 


_ The assessee has filed this revision case against the decision of the Commis- 
sioner of Agricultural Income-tax. ` 


Learned Counsel appearing for the petitioner has drawn our attention to the deci- 
sion ofthis Court in Puthutotam Estates (1943) Ltd. v. Agricultural Income-iax Officer.} 
In that case coffee grown by the assessee was sold to the Coffee Board, but the Coffee 
Board remitted only a part of the sale-proceeds immediately after the sale, and the 
balance of the sale-proceeds was paid in succeeding years. In the view of the Bench 
of this Court for the purpose of the assessment of agricultural income-tax, the time of 
the sale was the governing factor because according to the very definition (of agricul- 
tural income) the income was derived by the sale of the produce. Therefore if the sale 
was made before the Ist of April, 1954, although the proceeds of such sale were re- 
ceived subsequent to April, 1954, such receipts were not taxable in the year of receipt. 
Therefore the year of sale is the relevant factor to be taken into account. There is also 
a decision of the Supreme Courtin Dooars Tea Co., Ltd. v. Commissioner of Agri- 
cultural Income-tax, West Bengal®, which arose out of the Bengal Agricultural Income- 
tax Act and which has interpreted an analogous provision of that Act. The view was 
expressed in that decision that the agricultural produce itself was agricultural income 
within the meaning of clause (i) of section 2 (1) (b) of the Bengal Agricultural Income- 
tax Act and that that clause did not require that the agricultural produce should 
be sold and profit gr gain received from such sale before it was included in the income. 
In any view of the matter, it is obvious that the several clauses of section 2 of the 
Madras Agricultural Income-tax Act which begin with ‘‘rent or revenue derived 
from the land ” and proceed to other definitions, deal with a state of affairs subse- 

ent to the coming into force of the Madras Agricultural Income-tax Act. ‘The 

ct cannot have retrospective operation so as to take into account an amount which a 
lessee had become indebted to pay by way of rent to the landlord, on a date long 
anterior to the coming into force of the Act. What happened after coming into 
force of the Act was only a realisation of a part of the arrears due from the lessee to 
the landlord towards lease amount. That circumstance alone will not render taxable 
an amount which would otherwise fall outside the entire scope of the Act. The 
manner of the keeping of the accounts by the assessee whether on the basis of “‘ cash 
system” or “‘mercantile system” will apply only to such income as is properly charge- 
able to agricultural income-tax ‘after the Act came into force but cannot bring in 
for the purpose of levy, the realisation of a claim for arrears of rent which arose long 
before the Act came into force. On this short ground, we allow the revision case, 
set aside the.order of the Commissioner and restore that of the Assistant Commis- 
sioner of Agricultural Income-tax. There will be no order as to costs. 


V.S. eae eee Revision allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—Mr. Justice P. RAMAKRISHNAN AND MR. Justice K. S. RAMA 
MURTI. 


re i ” 
Liquidator, the Delta Plantation Company ; o 
Limited (in voluntary liquidation) .. Petitioner. * 


y. 

State of Madras l .. Respondent. 

Madras Agricultural Income-tax Act (V of 1955)—Agricultural Income—Assesses company formed for 
raising casuarina in its lands and realizing income ee realization by 
liguidator—Same activity and same pattern—Realization sale or trading sale—Assessability to tax at the maximum 
rate prescribed for a company—Subsequent sale of lands by liquidator. 

The assessee company, formed for raising casuarina po in its lands and EEE the 
income by the sale of trees and also the charcoal, went into liquidation. The income by sales effected 





1. (1960) 45 I.T.R. 86. 2, (1962) 2 S.C.J: 52 : (1962) 3 S.C.R. 157. 
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by the liquidator in the same pattern as was done before liquidation was brought to tax at the maxi- 
mum raté of 45 paise prescribed for a company and confirmed by the department and the Tribunal 
In a . The liquidator subsequently sold away the lands, In a revision under section 54 (1) 
on the assessability of such sale proceeds, 


Held, whether a particular sale involves a mere realisation of assets by the liquidator ora 
trading activity has to be decided on the facts of each case. It is not as if, after the commencement of 
liquidation, all trading activity should be considered to have ceased. i 


On the facts, in E the sales the liquidator carried on the same activity in the same pattern 

‘ag the company was doing before its liquidation. The assessee did not attempt to show that the casu- 

arina seedlings of even of immature growth were all plucked up and sold at the sales, which would 

prove that it was a liquidation sale and not a trading sale. It was the usual pattern of trading sale. 
e subsequent sale of lands would not make any difference. 


A decision on the contention of the State that since the sale proceeds of casuarina and charcoal 
fell within the definition of agricultural income under section 2 (a) of the Act, it would be automati- 
cally be assessable as such irrespective of the fact whether the transaction was a realization sale or 
a trading sale was held to be unnecessary. 


Petition under section 54 (1), Madras Agricultural Income-tax Act, 1955, praying 
the High Court to revise the Order of the Agricultural Income-tax Appellate Tri- 
bunal, dated 31st July, 1962, and made in Appellate Tribunal Appeal No. 14 of 1962. 


S. V. Rama Iyengar, for Petitioner. 
G. Ramanujam, for the Government Pleader on behalf of Respondent. 
The Judgment of the Court was delivered by 


Ramakrishnan, J—This revision case against the order of the Agricultural In- 
come-tax Tribunal raises a short question as to whether the sale proceeds of casuarina 
trees and charcoal by the Liquidator of the assessee company, after the liquidation 
had commenced, in liable to be assessed to agricultural income-taxunder the Madras 
Act V of 1955 at the maximum rate of 45 nP. in the rupee fixed under the provisions 
of that Act for the assessment of agricultural income-tax on companies. The facts 
of the case as found by the authorities below, including the Appellate Tribunal, can 
be briefly put down. 


The company was formed under its Memorandum of Association for raising 
casuarina plantations in the lands belonging to the company in Chidambaram Taluk, 
South Arcot District, and realising the income from the sale of such casuarina planta- 
tions. Though it was not specifically referred to in the Memorandum of Associa- 
tion, it is comtmon ground that charcoal was also manufactured and sold by the com- 
pany as part of the activities. The company went into voluntary liquidation on 28th 

ecember, 1958, and a Liquidator was in charge thereafter. During the periods 28th 
December, 1958 to 31st March, 1959,and Ist April, 1959 to 30th September, 1959, 
which are included in the accounting year with which we are concerned, the com- 
pany was found to have effected sales of casuarina trees and charcoal for Rs. 1,710- 
88 nP. and Rs. 5,015 respectively. Deducting certain items of expenditure, the net 
income came to Rs. 5,549-69. Subsequently, on appeal to the Appellate Assistant 
Commissioner, the expenses for cultivation were enhanced on a proportion basis, 
and the net income was assessed at 45 nP. It is also in evidence that the Liquidator 
subsequently on 30th September, 1959, sold away the lands. 


The first contention urged by the petitioner before us as well as before the lower 
Appellate Tribunal was that a company which had gone into liquidation cannot there- 
after be assessed in respect of its realisations at the higher rate applicable to com- 
panies. Reliance was placed upon the decision of the Supreme Court in Liquidators 
of Pursa Ltd. v. Commissioner of Income-tax1. But that decision did not lay down 
the proposition canvassed by the petitioner’s counsel. It dealt mainly with the 
manner in which section 10 (2) (vil) of the Income-tax Act had to be applied. At 
page 274 of the report, the Supreme Court observed that the machinery and plant 
which were sold had not at all hee used for the purposes of the business carried on 
in the accounting year and consequently the Second Proviso to section 10 (2) 





1. (1954) 8.0.5. 294 : (1954) S.C.R. 767 : 25 I.T.R. 265 : (274,275). 
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(vii) could have no application to the sale proceeds of such machinery and plant. It 
is also necessary to state that in the Supreme Court case, the iachinery and plant 
were sold during the proceedings of winding up, and in the accounting year it was 
found that the company never had used the machinery and plant for the purpose of 
manufacturing sugar, which was the business for which the company had been formed, 
except to keep them in trim and in running order. But, apart from this, there are 
certain other observations of the Supreme Court in the self-same decision at page 275 
of the report, which lends support to an inference that even after winding 
up had commenced, there can be occasions where the Liquidator can carry on the 
business of the company. It is observed : 

“Even if the sale of the stock of sugar be regarded as carrying on of the business by the company 
and not a realisation of its assets with a view to winding up, the machinery or plant not being used 
during the accounting year at all and in any event not having had any connection with the carrying 
on of that limited business during the accounting year, section 10 (2) (vii) can have no application 
to the sale of any such machinery or plant.” . 

The next decision cited before us was a decision of this Court in Ajax Products 
Ltd. v. Commissioner of Income-tax, Madras1, which also dealt with the inter- 
pretation of section 10 (2) (vii) ofthe Indian Income-tax Act, namely, the manner 
in which the profits by the sale of machinery during the winding up should be cons- 
trued for the purpose of assessment. That followed the decision in Liquidators of 
Pursa Ltd. v. Commissioner of Income-tax*. That has also no relevancy for the 
present purpose. However, the decision of the Supreme Court in Commissioner of 
Income-tax v. West Coast Chemicals & Industries, lays down the principles which 
are of relevancy for this case. At page 138 of the report, the Supreme Court 
extracts what Hal/sbury has to say on this point (Third Edition, Volume 20, pages 
115-117) : 

“210. Mere realisation of assets is not trading ; but the completion of outstanding contracts 
after the dissolution of a firm, the commencement of liquidation of a company, or the winding up 
of the affairs of a trader, has been held to be WAG co ccnie viele aainaseeen 

211. The cases illustrating the questions arising in such circumstances can be divided into two 
categories, first, those where the sales formed part of trading activities, and, second, those where 
the realisation was not an act of trading.” 

As pointed out by the Supreme Court, the difficulty in deciding whether a parti- 
cular case involves a mere realisation of assets by the Liquidator or a trading activity 
has to be decided on the facts of each case. It is not as if, after the commencement 
of liquidation, all trading activity should be considered to have ceased. There could 
be trading activity and whether a transaction was a trading activity must depend on 
the facts of each case. The Supreme Court in the decision last cited, at page 141, 
referred to an English case, J. & R. O’Kane & Co. v. The Commissioners of Inland 
Revenue*, where a company dealing in wine and spirit went into liquidation. 
During the year of account, they sold their whole stock to diverse customers, and 
the question arose whether they were still carrying on their trade during that period; 
and whether the profits were thus made in the ordinary course of trade. The Court 
of Appeal pointed out that though the taxpayer had retired from business and had 
decided not to purchase any more stock, he was still carrying on the business of trading 
in wines and spirits till his existing stocks were exhausted, and, therefore, the excess 
obtained by him represented profit. The principles laid down in Commissioner of 
Income-tax v. West Coast Chemicals & Industries®, show that from the facts of each 
case one hasto decide whether the sale by the Liquidator was entered into for the 
purpose of realisation of the assets or was only a continuation of the previous 
activity of the company. The first point to note is that in ‘effecting the sales of 
casuarina and charcoal the Liquidator in this case carried on the same activity as 
the company had been doing before its liquidation. There seems to be absolutely 
no difference in the patten of the sales effected after liquidation from that of the 
sales before the liquidation. When the assessing authority estimated the deduction 


$$ 
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for cultivation expenses ata certain figure the assessee on appeal succeeded in 
getting determined in his favour of a higher figure for cultivation expenses in the 
year of account on the proportion basis. The assessee did not attempt to show 
that the sale of charcoal and casuarina was for a lump price nor did he attempt to 
show that casuarina seedlings even of immature growth were all plucked up and 
sold at the sales, which would be indices to prove that it was a liquidation sale 
and not a trading sale. Had these additional factors been placed before the 
Tribunal, the conclusion might have been different. The position before us is that 
to all intents and purposes the present sales were of the same pattern as of those 
previous to the liquidation and therefore there is no basis for drawing the inference 
that it was a realisation sale and not a sale in the usual pattern of the company’s 
activities. Even the subsequent sale of the lands on 30th September, 1959, could 
not make any difference. As pointed out by the House of Lords in J. @ R. 
O° Kane <8 Co. v. The Commissioners of Inland Revenue? : 

“ For, in truth, it is quite plain that, right up to the end of 1917, they were engaged in tradin 
which, so far as the external world is concerned, was the ordinary method of carrying on trade modifi 
only by arrangements which were merely part of the machinery of business"dealing adopted to effect 
their intention to retire. It may well be accepted that they did so intend ; yet the intention ofa 
man cannot be considered as determining what it is that his acts amount to ; and the real thing that 
has to be decided here is what werethe actsthat were done inconnection with this business and 


whether they amount to a trading which would cause the profits that accrued to be profits arising 
from a trade or business.” 


Any possible intention on the part of the Liquidator to wind up the concern 


by disposing of the land at a subsequent date, will have no relevancy for showing 
that the sales in this case, were realisation sales, and not trading sales. 


Learned Government Pleader urged that the principles under the Income-tax Act 
cannot be imported for the purpose of assessing agricultural income under section 2 
(a) of the Act of 1955 and that, under the definition in that Act, “‘ agricultural income ” 
would include whatever is realised by a cultivator or the receiver of rent-in-kind of any 
land by the sale of the produce raised or received by him. He argued that since 
the sale proceeds of casuarina and charcoal fallin this definition, they would 
automatically be assessable as agricultural income, without any question as to 
whether they were received in the process of winding up as aresult of a realisation 
sale, or after a sale partaking the nature of a trading activity. But, in the view 
we have taken of the scope of the Official Liquidator’s sales in the present case, being 
of a pattern which followed the same pattern as the sales before liquidation and con- 
sequently, that there was nothing to infer that they were realisation sales and not 
sales in the course of the normal activity of the company, it appears to us to be un- 
necessary to give any decision on this point raised by the Government Pleader re- 
garding the scope of section 2 (a) of the Agricultural Income-tax Act. We, therefore, 
hold that the order of the Tribunal is right and calls for no interference in revision. 
The revision case is dismissed. There will be no order as to costs. 

V.S. SEa Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE K. 
SRINIVASAN. 


Commissioner of Wealth-Tax, Madras .. Applicant* 
y. 
Martinammal Machado .. Respondent. ' 


Wealth-tax Act (XXVII of 1957), section 2 (e) (v)—Wealth-taex—Lease of immovable property for a 
term of twenty-five pears—Interest determinable on notice on the valid exercise of option of either party—Not an 
interest available for a period exceeding six years—Not an asset includible in the net wealth. 

The Government had ted a lease of salt pans in favour of the assessee for a term of twenty- 
five years. The lease deed contained a clause that on a valid exercise of yee either party can 
determine the lease by giving six months’ notice ending with the salt manufacturing season every 





1. (1922) 12 T.C. 303. 
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year. The Tribunal disagreeing with the Department, held that the leasehold interest could not be 
regarded.as an asset since it would not be available to the assessee for a period exceeding six years. 
On a Reference under section 27 (1) of the Act, 


Held, the leasehold interest in the salt pans, an interest in immovable property, determinable 
on the valid exercise of the option at the instance of either party to the lease, would not Amount to 
an interest available to the assesssee for a period exceeding six years and is not an asset includible in 
the net wealth of the assessec-lessec. 

Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 27 (1) of the Wealth-tax Act, 1957 (Act XXVII of 1957) in R.A. No. 1555 
of 1960-61. 


V. Balasubramaniam, Special Counsel for Income-tax, on behalf of the 
Applicant. 


K. Srinivasan and D. S. Meenakhisundaram, for Respondent. 
The Judgment of the Court was delivered by 


S. Ramachandra Iyer, C. J—The following question, which arose in the course 
of the assessment to wealth-tax of the assessee for the year 1959-60, has been 
referred for our opinion under section 27 (1) of the Wealth-tax Act, 1957: 

“Whether in the circumstances and on the facts of the case, the leasehold interest of the assessee 
in the salt pans is an asset within the meaning of section 2 (e) (v) of the Wealth-tax Act, 1957, and 
its value includible in the net wealth of the assessee ?” 

For the assessment year in question, the assessee made a return that on the 
valuation date dated 31st March, 1959, her net wealth was Rs. 4,95,977. In making: 
that return, she did not put any value on the leasehold interest she possessed in cer- 
tain salt pans. By an agreement dated 7th May, 1942, the Central Government 
had granted a lease in favour of the assessee in respect of a number of salt pans in 
Milavittan village, near Tuticorin. The lease was to enure for a period of twenty- 
five years. The Wealth-tax Officer valued that property at Rs. 1,25,000, at five 
times the annual rent, and included the same in the total asset. Although this 
was confirmed, on appeal, by the Department, the Appellate Tribunal on further 
appeal held that the interest of the assessee in the salt pans could not be regarded 
as an asset, it being not available to the assessee for a period exceeding six years. This 
conclusion was reached on a construction of clause (1) of the lease deed which gave 
an option to the Government to put an end to the lease by giving six months’ notice 
ending with the salt manufacturing season every year. That clause stated i 

“The lease shall be fora period of 25 years commencing from the 
always thatthe lessor or the EIR shall be at liberty to determine the leave on giving tee pole 
them notice in writing at the close of the salt manufacturing season. Such notice will have effect 
at once but six months from the date of notice will be allowed for removal of salt belonging to the 
lessee. All salt not removed within that period will be forfeited to the lessor.” 

The Covenant contained in the clause extracted above, while it purports to be 
a grant of a lease for a term of 25 years, enables either party, by notice, to determine 
the lease at an’earlier time. In other words, the lease, which contains a power or 
option to determine it in either party, would expire earlier than the stipulated time 
in accordance with the terms of the option in the lease, provided of course the option 
is validly exercised. The question that falls for our consideration is, whether a re- 
vocable lease of the kind before us, could be treated as an asset includible in the total 
wealth of the assessee. 


The Wealth-tax Act imposes an annual tax on property owned by a person ; in 
effect, it is a tax on capital. Section 3, the charging section, brings to tax the net wealth 
of the assessee computed as on the date of the valuation. The term “< net wealth ” 
has been defined in section 2 (m) as meaning: ` 

“ amount by which the aggregate value computed in accordance with the provisions of this 
Act of all the assets, wherever located, belonging to the assessee on the valuation date, including assets 


(The rest of the section omitted as unnecessary). 


The term “ assets ” has been defined in section 2 (e) as including property of 
every description, movable and immovable. But the definition excludes from its 
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ambit certain classes of property specified therein. Clause (v) to section 2 (e), which 

is relevant for our present purpose, says : 

jk “ Any interest in property where the interest is available to an assessee for a period not exceeding 
years.’ 

The effect of this definition is that short term estates (e.g., mortgage or lease- 
hold right enuring for 6 years or less) will be excluded in the computation of the 
assets. If, therefore, an assessee possesses an interest in any property, which would 
only last for a period of six years or less, such property will have to be excluded in 
the computation of the net asset. 


A leasehold interest in immovable property is undoubtedly an interest in pro- 
perty. The Appellate Tribunal expressed the opinion that inasmuch as the lessor 
had a power of revocation under clause (1) of the lease document, the leasehold 
* interest could not be regarded as available to the assessee for a period of over six 


years. 


Learned Counsel appearing for the Department has contested the correctness 
of this view on the ground that in the present case the lease was for a period of 
twenty-five years. It has also been argued that as the lessor had not in fact 
terminated the lease by exercising the power vested in it within a period of six 
years from the date thereof the interest created thereunder in favour of the 
assessee could not be regarded as one not available to her for a period exceeding 
six years. This contention, in our opinion, is not supported by the terms of 
section 2 (e) (v) of the Act. Under that provision any interest in property 
which will not be available to the assessee for a period exceeding six years, 
would be excluded in the computation of the net assets of the assessee. Can it be 
said that under the lease deed dated 7th May, 1942, the assessee acquired an interest 
in a property for a period exceeding six years? In a simple case where there is a grant 
of lease for a term exceeding six years, with no power in the lessor to terminate the 
lease before the end of the term, the interest assigned under the document can cer- 
tainly be regarded as an interest in property available to the assessee for a period 
of more than six years. The fact that on the date of valuation of such interest the 
leasehold interest would be subsisting for not less than six years will not affect the 
question. What has to be seen in all such cases, is, whether the interest created in 
favour of the lessee was one which was or would be available to him for a period 
exceeding six years. But, where an interest that is created 1s revocable at the instance 
of the lessor, the position, in our opinion, will be different. It cannot be said that 
the transaction is one where the leasehold interest is available to the lessee for more 
than six years ; the simple reason being that the lease could be put an end to by the 
lessor within the period of six years. 


Learned Counsel for the Department contended that inasmuch as the interest 
created in favour of the assessee under the grant made by the Government was one 
for a period of 25 years, it should be regarded as an interest available for more than 
six years and the mere existence of a power of termination of the lease 
in the interim, in either party, could not make it a lesser interest ; in other 
words section 2 (e) (v) referred to the category rather than the substance of the trans- 
action. In support of that contention he referred to the decision in Dearkhand 
Cement Co. Ltd. v. Secretary of State1. There a question arose as to whether a docu- 
ment was a lease for a definite or indefinite period for the purpose of applying sec- 
tion 25 of the Indian Stamp Act. No period was fixed in the lease but a power was 
given to the parties to terminate it by six months’ notice in writing. Ranganekar, J., 
held that the lease deed in question could not be regarded as one for a fixed period 
so as to render applicable section 25 (a) of the Act, which levied stamp duty on the 
total amount of rent for the period. The learned Judge further observed that where 
a lease was not one in perpetuity, or where there was no definite time fixed during 
which the lease was to subsist, the case could only come under clause (b) of section 
25, Weare unable to.see how that decision, which was concerned with the applica- 
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bility of section 25 of the Stamp Act, on its terms, could be regarded as laying down 
a general proposition that whenever there is a lease for a fixed or for an indefinite 
term with an option in either party to terminate the same by notice before the expiry 
of the term, it could be regarded as a lease for the period originally specified or as one 
for an indefinite term. It is, however, unnecessary to pursue that matter, as what 
we are concerned with in the present case is the interpretation of the exemption clause 
contained in section 2 (e) (v) of the Act, to find out whether such a lease can be re- 
garded as one available to the assessee for a period exceeding six years, albeit within 
that time it was possible for the lessor to terminate the same. For a true inter- 
pretation of that provision it is but proper first to ascertain the intention of the Legis- 
laure underlying that provision. For this purpose it will be permissible for the 
Court to look into the scheme of the statute. That shows that revocable transfers are 
not regarded as the assets of the transferee for computation of tax. Sections 4 and 5 
oftheAct prescribe what has to be included and excluded in computing the net wealth 
of an individual. Section 4 (1) (a) (iv) provides that a person to whom assets have 
been transferred by another individual “otherwise than under an irrevocable transfer’? 
would be bound to include the value of such an asset in the computation of his net 
wealth. This is but a recognition of the ordinary principle that when a person parts 
with his property to another, it ceases to belong to him and becomes the property 
of the person to whom it is transferred. This rule is given effect to by the section 
only if the transfer is an irrevocable one, the implication being that if the instrument 
or transfer is a revocable one, the asset should be deemed to belong to the transferor. 
This is no new principle ‘in taxation laws. Section 16 (1) (c) of the Income-tax Act 
makes income of property transferred under a revocable instrument taxable as if it 
continued to remain with the transferor. 
Clause (5) of section 4 as well as the Explanation thereto which run as follows 
make this clear : i 
“ The value of any assets transferred under an irrevocable transfer shall be liable to be included 


in computing the net wealth of the transferor as and when the power to revoke arises to him, 
(Italics ours). 


In other words, if there exists a power of revocation in the transferor, the pro- 
perty, for the purposes of section 4, is deemed to be the property of the transferor 
for the payment of wealth tax. It cannot be disputed that the same asset cannot 
belong simultaneously to the transferor and the transferee. The rule might be differ- 
ent in regard to income—income in the hands of one if paid to another might also be 
income in the hands of the latter ; where however a transferor is liable to wealth-tax, 
because there vests a power of revocation in him, the transferee should not be made 
liable again as the capital asset cannot belong to both simultaneously. Let us illus- 
trate this by means of anexample. Suppose, A, an assessee to wealth-tax, transfers 
a property to Bin terms which contain a power of revocation in A. In consequence 
of the transfer, B could only hold the property subject to the power of revocation 
vested in A. Under the provisions of section 4, notwithstanding the transfer, the 
property will be includible in the assets of A for the purpose of tax. It follows that 
it could not be included in the assets of B. In other words, B, although he gets pró- 
perty under the transfer, is not made liable to tax, because under the terms of the 
transfer there is an outstanding power of revocation in A. That principle is a rule of 
justice recognised under the Act and should be applicable to the present case. We 
find that the assessee had only a leasehold interest in property which could be ter- 
minated at any time by the lessor. That could not, therefore, be said to be an 
interest in property available to the assessee for a period exceeding six years in 
the sense that he could claim it as of right for that period so as to be available to 
him. 

We are, therefore, of opinion that the leasehold interest obtained by the assessee 
could not be regarded as an asset within the meaning of section 2 (e) (v) of the Act 
and answer the question referred’to us`in the negative and in favour of the assessee. 
The assessee will be entitled to her costs : Advocate’s fee Rs. 250.- 

V.S. — Answered accordingly. 


8 , . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Presenr :—Mnr. Justice M. ANANTANARAYANAN. i 


V. K. Srinivasan and another ..  Petitoners* 
` V. 
Food Inspector, Madurai Municipality, Madarai .. Respondent. 
Prevention of Food Adulteration Act (XXXVII of 1954), section 2 (ix) (7), 7 Gi), 16 (1) (a) (i) and rule 29 
the Rules—Packets exposed in almirah in shop—Not samples—Implication—Storage for sale of adulterated 
ood—Offence. 


Where the offending packets of tea were not labelled as samples, and there was no other docu- 
mentary evidence to show that they were not part of the tea received in the shop for sale to the public 
and if these packets were kept exposed among other packets for sale in the shop in the glass almirah the 
implication is that these Nasa are also for sale. Under section 16 (1) (a) of the Act even a storage 
for sale of any articles of food in contravention of the provisions of the Act is a crimina) offence. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of Session ofthe Madurai 
Division, Madurai, in C.A. No. 226 of 1962 (G.C. No. 122 of 1962 on the file of the 
Court of the District Magistrate (Judicial), Madurai). 


G. Rimanujam, for Petitioner. 
The Public Prosecutor (V.P. Raman), on behalf of the State. 


The Court made the following 


Orver.—Of the two revision petitioners V. K. Srinivasan (accused 1) is 
the proprietor of a concern known as ‘“‘ Vinayakam Coffee and Tea Works ” situate 
in Door No. 107, West Masi Street, Madurai Town. Narasingaperumal (accused 2) 
is an employee of this shop. On 13th November, 1961, the Food Inspector of the 
Madurai Municipality (P.W. 1) went to this shop, accompanied by P.W. 2 and 
others at 2.45 A.M. Accused 2 (employee) was then alone in the shop, and he 
‘sold to P.W. 1 three packets of tea at 40 nP. per packet. Accused 2, at the instance 
of the Officers, also signed on the wrappers (M.Os. I to 3) which contained the 
tea-dust purchased by P.W. I. At that time, the proprietor (accused 1) came into the 
shop, and finding that these samples of the tea-dust stored in the shop for the sale 
were being seized by these Officers, raised some protest and difficulty. He is also 
supposed to have claimed that the tea-dust packets actually sold contained only 
tea-dust sent as samples, from another firm which were not intended for sale to the 
pı blic. In due course of time, the samples purchased were sent to the Public 
Analyst, and his report (Exhibit P-17) is explicitly to the effect that these quantities 
of tea-dust were adulterated with harmful substances, namely, water-soluable dye- 
stuff, derived from coal-tar. 


Upon these facts, both the revision petitioners were prosecuted under section 
2 (ix) (9), 7 (ii) and 16 (1) (a) (i) of the Prevention of Food Adulteration Act, read 
with rule 29 of the Rules. They have been convicted by the Courts below, and 
accused 1 has been sentenced to undergo simple imprisonment for one year and also 
to pay a fine of Rs. 2,000. Accused 2 (employee) has been sentenced to pay a 
fine of Rs. 50, and that fine has been paid. 


Learned Counsel for the revision petitioners has mainly pressed the ground 
that, according to the first revision petitioner these tea-dust packets were not for 
sale to the public, but had merely been forwarded to him as samples. It appears 
that the packets were forwaraed by the Stella Tea Company, which it is alleged is 
the agency really responsible for the adulteration. The learned Sessions Judge, 
in appeal, has fully considered this argument, which was pressed on behalf of the 
first ,evision petitioner, with some degree of emphasis. The learned Magistrate, 
who tried this case, came to the conclusion, on the facts that the packets had 
actually sold to P.W. 1. The learned Sessions Judge points out that, even oe 
was no actual sale, the evidence shows that these packets were kept along with other 








*CrLR.C. No. 1556 of 1962. 28th November, 1963. 
(Gri. R.P. No. 1545 of 1962.) 
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packets, in a glass case in front of the shop. In other words, the packets were stored 
in the shop, and exposed for sale. In Public Prosecutor v. Venkataraman!, Soma- 
sundaram, J., had occasion to consider the implications of a circumstance of this. 


kind, though no actual sale might have occurred. The learned Judge observed : 
“ If they (articles) were in the shop, then it would be presumed to be for sale. ” 


I notice that under section 16 (1) (a) of Act XX XVII of 1954,even a storage for sale 
of any article of food in contravention of the provisions of the Act, is a penal offence. 
The fact that the concern which is supposed to have supplied the harmful adulteratea 
substance, namely, Stella Tea Company, has not been proceeded against within the 
scope of the present prosecution, cannot mitigate or diminish the offence, as far as 
the present revision petitioners are concerned. It may be that accused I, finding 
that these Officers of the Food Adulteration Department were seizing the packets 
of tea-dust kept for sale, which he (accused 1) might have had reason to fear, would. 
prove to be adulterated on analysis, -tried to escape by disclaiming responsibility 
for the packets, and claiming that they were mere samples. It is not claimed by 
the learned Counsel for the revision petitioners that the packets were labelled as. 
samples, or that there is any documentary evidence, such as accounts etc., to show 
that they were not part of the tea received in this shop for sale to the public, and 
exposed among other packets for sale in the glass almirah. Under the circumstances, 
therefore, I am clearly of the opinion that both the revision petitioners were rightly 
convicted upon the charges. 


As far as accused 1 is concerned, this is a second offence and that is not in dis- 
pute. The sentence of simple imprisonment for one year and a fine of Rs. 2,000 
is thus the minimum provided for under the law (Proviso to section 16 (1) (g) (i) 
unless special and adequate reasons to the contrary are specified in the judgment. 
I am quite unable to find any such reasons, from the record. On the contrary, 
the public interest certainly required that harmful adulteration of food stuffs sold to 
the public should be very gravely viewed and punished ; the element of deterence 
has to be secured, in such cases, and that can only be done by dealing with 
detected offenders in an adequately severe manner. Hence, 1 confirm both the 
convictions as well as the sentences and dismiss the Revision proceeding. 


V.S. ; —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA Ivar, Chief Justice, AND MR. JUSTICE 
K. SRINIVASAN. 


Umar Sait and three others « Appellants * 
y. 
The Union of India represented by the Commissioner of Income- 
tax, Madras, and another .. Respondents. 


Transfer of Property Act (IV of 1882), section 53—Scope—Gift by assessee in favour of wife and children — 
If intended to defeat creditors—Intention to cheat future creditors —Vordabulsty —Income-tax Tied lita Pem 
Act, 1922 (Central Act XI ef 1922). ; ncome- 


The assessee who was doing business in cloth, possessed about 290 acres of coffee plantations, a 
house in the State of Kutch, substantial cash in his banking accounts, and had no debts during the 
iod material to the case. ‘The assessee during the relevant tme purchased an extent of nine acres 
of land also. By a deed of settlement the assessee gifted the coffee plantations to his second wife and her 
children.) In A ril, 1947 the assessee sold the nine acres of land purchased by him recently. For the 
assessment year 1948-49, the profits of this sale of lands were brought to tax by the Department. The 
assessment for the year 1 and re-assessment for the 1944-45 and 1950-51 were the subject- 
matter of Reference in the High Court. As the tax due for the above two years was not paid, in the 
tax recovery proceedings the Collector attached the lands already gifted by the assessee. The claim 
put forward iy the donees was allowed by the Collector and a suit had to be filed to set aside the- 


1. (1958) M.L.J. (Crl.) 236, i 
*Appeal No. 183 of 1960. l 22nd September, 1964, 
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summary order. The lower Court decreed the suit holding that the gift deed was a transfer intended 
to defeat the creditors. The donees under the gift deed appealed to the High Gourt. , 


Held, it is now well-settled that for the purpose of avdiding a transfer by a debtor under section 53 
of the Transfer of Property Act, it is not necessary that the transferor should have been actually mdebt- 
ed at the time he makes the transfer. A transfer intended to cheat furture creditors would be equally 
voidable at their instance. 


But a volun settlement made bona fide by a person, who had ample means, outside the property 
covered by the settlement, to pay his then existing debts, will not be void merely because it happens 
.that subsequently the transferor became indebted and he could not pay his creditors. 


[In the instant case, the assessee had to pay only a small sum of tax asa result of the re-assessment 
P i The High Court ultimately held that for the assessment year 1948-49 the profits of the 
gale of nine acres of lands were not’ taxable ; on the question of his anticipation of a large claim for 
income-tax in the next year, there is no proof whether he intended’to sell his lands at the time of the 
gift or that he knew that if he were to sell the lands he would be assessed to tax in respect of the profits 
earned thereby. The assessee had large cash balances at the relevant time and had also no other 
debts. The withdrawal of.a large sum was for the purpose of his visit to Pakistan. The gift was 
therefore not hit by section 53 of the Transfer of Property Act]. 


Appeal against the decree of the Court of the Subordinate Judge of Salem in 
Original Suit No. 21 of 1958. 


M.S. Venkatarama Iyer and V. Krishnan, for Appellants. 
V. Balasubramaniam, J. Jayaraman and P. Veeraraghavan, for Respondents. 


‘The Judgment of the Court was delivered by 


‘S. Ramachandra Iyer, C.J—The only point that arises for consideration in 
this appeal against the decree of the Subordinate Judge of Salem in O.S. No. 21 of 
1958, is whether the deed of gift, Exhibit A-9, executed by the second respondent 
in favour of the appellants, his children by the second wife, is one intended to defeat 
‘and delay creditors and as such voidable at the instance of his creditors. 


The facts which have given rise to this appeal are these. Abu Bucker Sait, 
‘the second respondent, is a resident of Yercaud in Salem District. He was running a 
business in cloth at Madurai since June 20, 1945 under the name of A.B.H. Hussain 
and Company. Besides that, he possessed about 290 acres of coffee plantation in 
Yercaud. On August, 9, 1945 he purchased for a sum of Rs. 35,500 an extent of 9 
‘acres of land in Kichilipalayam village, adjoining Salem Town. Besides, he had subs- 
‘tantial balances in his bank accounts during the period material to the present case. 
“There was also a terraced house owned by him in Guthianna in the State of Kutch. 
Abu Bucker had two wives and children by them. The senior wife was living at 
Guthianna, while the junior wife and childrenborn of her were with him (the second 
respondent) at Yercaud. The objects of his affection were only his wives and child- 
ren, as is evident from the fact that under a registered will dated November 29, 1945 
he disposed of hiš entire properties in their favour. Itis claimed on behalf of the ap- 
pellants that soon after the execution of the will, thes’econd respondent realised that 
under the Mohammadan Law its provisions could not stand to the extent of two- 
‘thirds of the properties disposed of and that, therefore, he wanted to execute a deed 
of gift in favour of his minor children by his second wife, namely, the appellants. 
In pursuance of that object he is said to have executed Exhibit A-9 settling the Grange 
‘Coffee Estate on the appellants. The reason given for the execution of this gift 
deed does not, however, appear to be correct. For, if that were so, one would have 
expected the second respondent to have executed a similar document in favour of 
his first wife and the children through her. But, no such document ever came 
“into existence. N 
The second respondent declared in the deed of gift that possession of the Coffee 
Estate settled thereunder had been given over to the donees. Subsequent to the 
gift, the patta for the property was changed in favour of the donees and they have 
‘also been registered as the owners of the Coffee Estate with the Coffee Marketing 
Board. : : whe, a : 
On 30th April, 1947, the second respondent sold the Kichilipalayam lands for 
an amount which later on was found, in proceedings relating to assessment of income 
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to have brought him a net profit of Rs. 66,640. This amount was included in his 
income’for the purpose of assessment to income-tax for the year 1948-49. Asa 
result, the total amount of tax payable by the second respondent for that year came 
to Rs. 47,110-10-0. Although this assessment was confirmed on appeal by the 
Appellate Assistant Commissioner, and on further appeal by the Appellate Tri- 
bunal, this Court, by its judgment dated 19th July, 1961 in R.C. No. 1 of 1957, held 
that the profit earned by the second respondent in the sale of Kichilipalayam lands. 
could not be brought to tax, as it was not proved to be one obtained by an adventure 
in the nature of trade. But this judgment of this Court was not rendered when 
the proceedings leading up to the present suit for the realisation of income-tax were 
initiated. 

There was another assessment to tax to the extent of Rs. 44,096-140 for the 
year 1950-51 on the second respondent. It is said that the validity of this assess- 
ment is the subject-matter of a Reference to this Court, which is now pending. 


As the assessee did not pay the two sums referred to above, the Income-tax 
Officer issued certificates under section 46 (2) of the Indian Income-tax Act. In 
pursuance of these certificates the Collector of Salem passed an order of attachment 
of the Grange Coffee Estate. ‘That order is dated 19th September, 1956. The 
appellants then came forward with a claim before the Collector stating that they, 
and not the second respondent, their father, were the owners of the Estate and that 
they were also in possession of the same. The Collector, though he had his own 
misgivings about the bona fides of the transaction relating to the gift under 
Exhibit A-9, released the properties from attachments. Thereupon, the suit, out 
of which this appeal arises, was instituted by the first respondent for setting aside 
that summary order. 


The gift deed was attacked on the ground that it was a sham document and 
that, even otherwise, possession not having been delivered, no title passed to the 
donees. There was also a further contention that it could not avail against the 
first respondent, as it was conceived for the purpose of defeating and delaying the 
creditors of the donor. The learned Subordinate Judge found that the gift deed 
was a real transaction and that it was sufficient for the purpose of its validity that 
there was a declaration on the part of the donor that he had made over possession. 
to his minor sons. The correctness of this finding has not been challenged before us. 
The learned Subordinate Judge, however, found, on the other question, that the 
gift deed was executed with a view to defraud the creditors of the donor. On this 
view, he set aside the order made in the claim proceedings% 


The gift deed was undoubtedly a voluntary transaction. The question that 
falls for consideration is, whether it was executed with the intent of defeating and 
delaying the creditors of the transferor. In ascertaining such an intention, it will 
.be necessary for us to consider the circumstances surrounding the execution of 
the deed of gift. We have already indicated that the explanation given by the 
appellant that the gift deed was executed because the transferor apprehended that his 
will would not be operative, is not a valid one. But, at the same time, it is a matter 
of admission in the present case that apart from a notice of re-assessment issued 
under section 34 of the Income-tax Act in respect of escaped assessment for the 
year 1944-45, the second respondent had no debts at the time when he executed the 
gift deed. On the other hand, he had then substantial interest in the Javuli business 
carried on at Madurai, a house in Guthianna and 9 acres of land in Kichilipalayam 
purchased for about Rs. 35,500. He had bank accounts with the Imperial Bank of India 
as weli as the Central Bank of India. The various orders of the Income-tax Officers 
show that more than a lakh of rupees must have been in deposit with those banks. 
It is no doubt, true that the Kichilipalayam lands were sold within a few months. 
of the execution of the gift deed. It was by then, the second respondent had practi- 
cally denuded himself of the substantial immovable properties, which he had owned. 
till then. But the important point to be noted in the present case is that at those 
times he never had any debts to pay. The notice of re-assessment, to which we 
have just now made reference, ultimately ended in an assessment in the year 1954 
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in a sum of Rs. 332. The tax so assessed had been paid. It is not pretended 
that the assessee, in making the gift in favour of his second wife’s children, intended 
to defeat that claim. The assessment to income-tax for the year 1948-49 was made 
on 31st March, 1953, more than six years after the date of Exhibit A-9. That assess- 
ment as we said, stood modified by reason of the judgment of this Courtin R.C. No. 1 
of 1957. The result of it was that the tax liability for the year 1948-49 stood reduced 
to Rs. 10,062. The other properties which the second respondent had, namely 
his interest in the Javuli business and the bank deposits, which were augmented by 
ithe sale of the Kichilipalayam lands were more than sufficient to pay this liability. 


The case for the first respondent is that although at the time when the deed 
of gift was executed there were no creditors, the second respondent must have intend- 
ed to defeat his future creditors. Itis now well-settled, that for the purpose of avoiding 
a transfer by a debtor under section 53 of the Transfer of Property Act, it is not neces- 
sary that the transferor should have been actually indebted at the time he makes 
the transfer. A transfer intended to cheat future creditors would be equally void- 
able at their instance. For example, if a man were to settle all his properties 
on others, with a view to entering into a hazardous business, it can easily be assumed 
that his intention was to defeat his creditors in the business to be started by him ; 
such a transfer could be avoided by his creditors. The law on this subject is stated 
in Halsbury’s Laws of England (Third Edition), Volume 17 at page 660 thus : 

“ With the above exceptions, all creditors who have been prejudiced by the alienation made with 
intent to defraud them, whether their debts were owing at the date it was made or were incurred 
subsequently, may avoid the alienation and share in the distribution of the property comprised there- 
mM, 

Although subsequent creditors have the same right to set aside an alienation made with intent 
to defraud them as creditors whose debts were due at the date of the alienation, they have a more 
difficult task than the latter class of creditors in proving a fraudulent intent on the part of the grantor 
in the case of a voluntary settlement. In such case they must prove either an express intent to 
defraud creditors or that, immediately after the settlement the grantor had no sufficient means or 
reasonable expectation of being able to pay his then existing debts. Inthe absence of an express 


intent to defraud, a voluntary deed not be set aside at the instance of a subsequent creditor 
if all creditors existing at the date of the deed have been paid off.” 


The general principle is that a voluntary settlement made bona fide by a person, 
who had ample means, outside the property covered by it, to pay his then existing 
debts, will not be void merely because it happens that subsequently the transferor 
became indebted and he could not pay his creditors. An illustration of this princi- 
ple is found in Ebrahimbhai v. Fulbai1, where a man of extravagant and dissolute 
habits was persuaded to reform and make a settlement of his property on his wife 
and children. He subsequently reverted to his original habits and began to 
incur debts. The settlement was held not voidable at the instance of his subsequent 
creditors. As has been observed in Sadashiy v. Trimbak®, when a personis involved 
in debts and he makes a settlement, mala fides can be presumed ; where however 
there is no such indebtedness, no mala fides can be presumed merely from the possi- 
bility that the settlement might prejudice the claims of subsequent creditors. But, 
we would however like to add that where at the time of making the settlement the 
transferor intends in future to incur debts and, with a view to save the properties 
from the reach of those creditors, he makes a transfer, mala fides can undoubtedly 
be presumed. In Md. Ishaq v. Md. Yusuf*, Tek Chand, J., after referring to the 
above principle, gives the following illustration : 

ES “ But where there are no debts due at the time and the transferor runs into indebtedness subse- 
‘quently, the presumption will be regulated by the peculiar circumstances of each particular case. 
If, for instance, the transfer was made to ward off the effects of a threatened litigation or in anticipa- 
‘tion of the transferor embarking upon a commercial venture or on the eve of his going into trade, 
the intent to defeat or delay future creditors-will be presumed. But in other circumstances the trans- 


action will be presumed to be bona fide and it will lie on the future creditors to prove that the transfer 
was made with an intent to defeat or delay them.” 


In Ex-parte Mercer In ret, Cave, J. (as he then was) observed at page 293 : 
ee ee 


1. (1902) LL.R. 26 Bom. 577. 3. AJR. 1927 Lah. 420. ` 
2. (1898) I.L.R, 23 Bom. 146. 4, (1886) L.R. 17 Q.B.D. 290. 
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“ In most of the cases which have been cited the settlor was a trader, and undoubtedly when a 
trader makes a settlement, more especially if he does so when he is just about to commence a 
course of trade which may turn out to be disastrous, it is difficult to come to any other conclusion 
than that he contemplates the possibility of his trade being unfortunate and wishes to put his pro- 
perty out of the reach of his creditors.” . 


We have, therefore, to find whether in executing the gift deed, Exhibit A-9, the 
second respondent had any express intent to defeat his creditors either because 
he could not pay his existing debts or he wanted to defraud the future creditors. 
That he had no debts at the time when he executed the gift deed, is accepted. That 
the proceedings for reassessment, which were then pending for the year 1944-45, 
could not have resulted in any substantial claim for tax, can be assumed, as the 
assessee was the best person to know how much of his income had escaped assess- 
ment. Actually, the demand was for only about Rs. 332, which was promptly 
paid T . 

Can it be said that he anticipated a large claim for income-tax in the next year, 
to defeat which he could be said to have conceived the idea of making a gift to the 
appellants ? The substantial basis for an assessment of nearly Rs. 47,000 in the 
next year was the profit realised by him by the sale of the Kichilipalayam lands. It 
is not proved that at the time of execution of Exhibit A-9 the second respondent 
had the idea of selling those lands and that he knew that if he were to sell he would 
be assessed to tax in respect of the profits earned thereby. This Court has held 
that the profits made in that transaction was not made in an adventure in the nature 
of trade. The assessee could therefore be presumed to have been aware of this 
fact and he would not have anticipated the high assessment that was made on him. 
The assessment for the year 1948-49 could not have been in his mind at the time 
when he executed the gift deed. Further, the assessee had large sums to his credit 
in the two banks. Those amounts would certainly be available to his creditors, 
if there were going to be any, in the succeeding years. The learned Subordinate 
Judge held that as the second respondent had conveyed all his immovable pro- 
perties subsequent to the date of the gift, by the sale of the Kichilipalayam lands, 
he must be presumed to have intended to defeat his future creditors. We are unable 
to see how a mere alienation of immovable properties owned by the transferor could 
be taken as proving an intent to defeat the future creditors. Admittedly, the second 
respondent had a Javuli business at Madurai and he had also a large cash balance 
in the banks. No inferences of intention to defraud future creditors can therefore 
be drawn because the second respondent disposed of his lands shortly after making 
the gift. The sale of the Kichilipalayam lands might perhaps be due to the fact 
that the second respondent was making a large profit out of that transaction ; that 
might not have been conceived as a means of denuding himself of the property 
to cheat his creditors. 


The evidence in the case shows that on 30th September, 1947, the second res- 
pondent withdrew a sum of a lakh of rupees with a view to take that sum to Pakistan. 
Presumably, he had at that time made up his mind to migrate}to that country. It 
was, perhaps, because of that intention he wanted to settle properties on his minor 
sons, himself taking away the cash to the extent aforesaid to Pakistan. The busi- 
ness at Madurai was managed by his brother and he was, perhaps, content to allow 
it to be so done. These facts make it probable that the execution of the gift deed 
was part of the arrangement conceived by the second respondent to facilitate his 
migration to Pakistan. If he were to go and settle at Pakistan, there could be no 
creditors, after he left India. The transfer could not therefore be one to defeat 
or delay any creditor, though, in the events that have happened, we find that one 
future creditor, namely, the Income-tax Department was defeated. It was said that 
even now there are assets belonging to the second respondent, which can be proceed- 
ed against for the realization of arrears of income-tax. But we have no satisfactory 
evidence in regard to the same. -Even so, we are unable to say that on the date 
when the gift deed, Exhibit A-9, was executed, the second respondent could have 
had any intention to defeat or delay his future creditors, as he could not have 
anticipated such claims. He was not embarking on any trade; on the other 
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hand, his intention appears to have been to leave this country and proceed to 
Pakistan. ° 


We are, therefore, unable to agree with the conclusion reached by the learned 
Subordinate Judge. We allow this appeal. There will be no order as to costs. 


V.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PreseNT:—MR. Justice T. VENKATADRI. 


Executive Engineer (Construction), West Division, Madras .. Petitioner * 
D 


T. L. Thyagarajan and others .. Respondents. 

Workmsn’s Compensation Act ( VILI of 1923), section 2 (1) (e) and (n) and (2) and Schedule II, Clause (viii) 
—Applicability— mh eel *—* Workmen ’—Works Inspector in the Department of Industries and Commerce 
Jor construction of building under Assistant Engineer acting under Executive Engineer—Latsr, if ‘employer’ —Inspec- 
tor directed to go to office to prepare site plan roceeding on bicycle and meeting with accident on the way—lInspector, 
tf ‘ workman —Death if in course of employment—Liabiltty to pay compensation—Appeal—New plea. 

T, the deceased, was employed as Works Inspector in the Department of Industries and Commerce 
of the Madras State Government in connection with the construction of a building for handloom mills 
parts. On 14th May, 1959, the Assistant Engineer in charge acting under the directions of the Execu- 
tive Engineer who was the Head of the Department asked T to go over to the office and a site 
pee of the works to be constructed in the building, and the deceased proceeded to the office on a 

icycle. On the way to the office he met with an accident which resulted in his death on the same 
day. The respondents who were the father and other dependants of the deceased applied for compen- 
sation under the Workmen’s Compensation Act. 


The appellant, the Executive Engineer, resisted the claim alleging that he was not an employer 
under section 2 (1) (e) of the Act, that the deceased was not a workman as defined in section 2 (1) (n) 
and that in any event, the accident did not happen either outoforin the course of the deceased’s 
employment. All these contentions were overruled and the ndents were awarded compensation 
in the sum of Rs. 3,500. The appellant appealed to the High Coat 


Held: The Executive Engineer who was an officer under the State Government and who was in 
charge of the construction was not immune from the provisions of the Workmen’s Compensation Act 
because the departments of the Government are specifically included in section 2 (2) a the Act, and 
he was therefore an employer of the deceased T. 


(2) In the absence of a specific provision in the Statute exempting the State the Act would apply 
and bind the State: 


(3) The deceased who was not the holder of any diploma and who was appointed to supervise 
the labourers actually in charge of the construction, was a “ workman ” as defined in section 2 (n). 


(4) ‘That the question whether the building under construction was more than one storey in 
height above the ground or 20 feet or more from the ground level to the apex of the roof as laid down 
in Clause (viii) of Schedule IT to the Act not having been raised in the pleadings or discussed in the judg- 
ment, could not be raised for the first time in appeal in the High Court. 


(5) As the accident took place while the deceased was proceeding to the office to prepare a site 
plan as directed by his superior 1t was clear that he died in the course of his employment. 


Outlines of Industrial Law by Mansfield Cooper and J. G. Wook, 3rd Edition, [page 349, referred ` 
to. 

K. Venkataswami for Government Pleader and K. S. Bhaktavatsalam, for 
Appellent. 

N. G. Raghavachari, for Respondents. 


The Court made the following 


ORDER.—This appeal arises out of proceedings before the Additional Com- 
missioner for Workmen’s Compensation, Madras. The appellant herein is the 
Executive Engineer (Construction), West Division, Department of Industries and 
Commerce. He opposed the application filed by the respondents for payment of 
compensation of a sum of Rs. 3,500 in respect of the death of one T. Tukaram, as 
a result of a personal injury by an accident arising out of and in the course of his 
employment on 14th May, 1959, under the Executive Engineer. 
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- The deceased, Tukaram, was employed as Works Inspector by the Depart- 
ment df Industries and Commerce in connection with the construction of a build- 
ing at Salem for handloom mills parts. On the fatal day, the Assistant Engineer, 
who was in charge of the spot and acting under the directions of the Executive 
Engineer, asked the deceased to go over to the office and prepare a site plan indi-. 
cating the position of various main and sub-works to be constructed in the build- 
ing. In pursuance of the directions given by the Assistant Engineer, the deceased 
Tukaram was proceeding in a cycle towards the office. But, unfortunately, on. 
the way he met with an accident, with the result he died on the same day. The 
application for payment of compensation under the Workmen’s Compensation 
Act was filed by the father of the deceased and his other dependants. 


The application was resisted by the Executive Engineer on the ground that 
the State of Madras was not an employer as defined in section 2 (1) (e) of the 
Workmen’s Compensation Act, that the deceased himself was not a Workman 
as defined under section 2 (+) (n) of the Workmen’s Compensation Act and that, 
in any event, the accident did not take place either out of or in the course of the 
employment. 


The Additional Commissioner for Workmen’s Compensation gave findings. 
that the Executive Engineer, a limb of the Department, was the employer, that 
the deceased was a workman and that the deceased died in the course of his. 
employment and granted compensation of a sum of Rs. 3,500. It is against this 
order, that the Executive Engineer has preferred this appeal. 


In this appeal, the learned Counsel appearing for the appellant reiterated 
the same arguments, namely, that the Executive Engineer was not the employer, 
that the deceased was not a workman as defined under section 2 (1) (n) of the 
Act and that the deceased Tukaram did not die in the course of the employment 
and, that, in any event, the application was not maintainable. Under clause 
(viii) of Schedule II of the Act, any persot who is employed in the construction, 
maintenance, repair or demolition of any building, which is designed to be or 
is or has been more than one storey in height above the ground or 20 feet or 
more from the ground level to the apex of the roof is a workman. 


The point that has to be considered in this appeal is whether the Executive 
Engineer was the employer of the deceased, Tukaram. This point can be easily 
disposed of, in view of the decisions of the various Courts to the effect that, unless 
there is a specific exemption of the State in the statutes Acts would apply and bind 
the State. The Executive Engineer was in charge of a building to be construct- 
ed at Salem. The deceased was employed as Works Inspector to supervise the 
construction of the building. The Executive Engineer is an officer under the 
State Government and he is not immune from the provisions of the Workmen’s 
Compensation Act, inasmuch as the departments of the Government have been 
specifically included in section 2 (2) of the Act. 


Having found that the Executive Engineer was an employer of the deceased, 
the next question for consideration in whether the deceased was a workman under 
the Workmen’s Compensation Act. Admittedly, he was a workman, because 
he was in charge of the supervision of the construction of the building. He was 
not a holder of any diploma but was appointed to supervise the Jabourers, who- 
were actually in charge of the construction of the building. He was a workman 
as defined under the Workmen’s Compensation Act. The learned Counsel for the 
State has siated that, in order to attract the definition of ‘workman’ in clause (viii) 
of Schedule II of the Workmcn’s Compensation Act, it has to be proved that the 
building was more than one storey in height above the ground or 20 feet or more 
from the ground level to the apex of the roof. No doubt, this point is taken for 
the first time in this Court. I do not see any discussion either in the judgment 
or in the pleadings filed by the State Government. Therefore, in the absence 
of a finding, it is not possible for me to say that the deceased was not a workman. 


`, 
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under clause (viii) of Schedule II of the Act. When the respondent filed this 
application it is the duty of the State to prove that the deceased was not a’ work- 
man by placing sufficient materials before the Additional Commissioner for Work- 
men’s Coynpensation. As they did not place any material before the Additional 
Commissioner for Workmen’s Compensation they are not entitled to urge this 
point in this Court. 7 


The next contention that was urged by the learned Counsel for the appel- 
lant is that, in any event, the deceased did not die in the course of the employment, 
as the accident took place while he was proceeding on a cycle on a highway. In 
support of this contention he cited a passage at page 349 in Outlines of Industrial 
Law by Mansfield Cooper and j. C. Wook, 3rd edition, which runs as follows: 


“ Thus, one of the chief tests is to determine whether, what happened to the workman was one of 
* the risks of his employment. If so, and injury arises, then injury benefit will be available. If, how- 
‘ever, the injury arises from a hazard not incidental to the employment, benefit will not be payable.” 


No doubt, this Proposition may be true but we have to see in the instant case 
whether Tukaram died in the course of his employment. It is clear that the acci- 
dent took place while he was proceeding to the office to prepare a site plan. On 
the facts it is clear that the deceased, Tukaram, died in the course of the employ- 
ment. The Additional Commissioner for Workmen’s Compensation has taken 
into consideration all the facts in this case dnd gave a finding that the respondents 
were entitled to compensation. 


The learned Counsel for the respondents brought to my notice that the father 
of the deceased, the first respondent, originally filed an application to the Minister 
for Industries for payment of compensation and, accordingly, a sum of Rs. 500/- 
was sanctioned by a notification of the Government but this fact has not been 
placed before the Additional Commissioner for Workmen’s Compensation. 
Therefore, it is not possible for me to give any direction to the Additional Com- 
missioner for Workmen’s Compensation: This appeal fails and is dismissed but 
without costs. 


P.R.N. = n l Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresentT:—MR. Justice G. R. JAGADISAN AND Mr. Justice T. VENKATADRI. 


Mohammed Karimuddin and others . Appellanis* 
0. 
The Collector of Madras, First Line Beach, Madras Respondent 


Land Acquisition Act (I of 1894), Compensation for land acquired unday—Principles—Extensive sits acquired 
Sor taping out house sites for Government servants—Cost of laying roads and providing amenttiss—When could be 


It is no doubt true that in cases where Government acquires land in an undeveloped area for 
the purpose of converting it into housing site, when certain portions of the land have naturally to be set 
apart for laying roads and other amenities, it will be pro to make allowance for such cost in the 
‘compensation payable to the owners of the acquired land. But this principle will not apply to cases of 
acquisition of large extent of land in the occupation of a single owner and situate in the heart of the 
town with all amenities provided. Merely because the acquired lands have to be laid down in smaller 
Ne and such laying out necessitates formation of roads and provision of amenities to such newly 

id down roads, the owner of the land cannot be called upon to bear the cost of such amenities , 
It is for the Government to lay the roads and provide the amenities within the area acquired by them, 


Appeal against the decree of the City Civil Court at Madras, dated grd 
May, 1960 in L.A.C. No. 138 of 1958. l 


Thiagarajan and T. K. Subramaniam for Appellants. 
The Government Pleader (4. Alagirisami) and G. Ramanujam, for Respondents. 





* Appeal No. 209 of 1961. 3rd December, 1963. 
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The Judgment of the Court was delivered by . 


Venkatadri, 7.—This appeal arises out of land acquisition proceedings taken 
for the acquisition of property bearing R.S. No. 100 in Nungambakkam for the 
‘construction of staff quarters étc. for Central Government Officers. The extent 
‘of the said R.C. No. 100 is 7 cawnies, 3 grounds and 976 sq.ft. Out of this ex- 
tent 6 cawnies, 17 grounds and 708 sq. ft. were acquired under the emergency pro- 
visions of the Land Acquisition Act and the remaining 10 grounds 2,688 sq. ft. 
‘were acquired under the ordinary provisions of the Land Acquisition Act. The 
Subject-matter of the present appeal is the land acquired under the emergency 
provisions of the Act. The notification under section 4 (1) read with section 17(4) 
‘of the Act with regard to the acquisition of the property covered by this appeal 
was published in the Gazette on 26th June, 1957. The draft declaration under 
section 6 of the Act read with section 17(1) was published in the Fort St., George 
Gazette dated 6th November, 1957. The owners of this property claimed com- 
pensation at the rate of Rs. 4,000 per ground relying on the sales of properties in 
and around the area. The Acquisition Officer awarded compensation at the rate 
of Rs. 2,000 per ground. He also awarded compensation for the building and 
trees in the acquired land but we are however not concerned with it in the present 
appeal. When-the matter was referred to the Principal Judge, City Civil Court, 
Madras, he came to the conclusion that Rs. 3,000 per ground would be the proper 
value for the land in that area and granted compensation at that rate for 53 grounds 
which abut the main road. Out of the remaining extent of 108 grounds, he 
deducted about 15 or 16 grounds for the purpose of laying out roads and even with 
regard to the balance of 92 grounds, he deducted from the compensation pay- 
able a sum of Rs. 600 per ground towards cost of the amenities to be provided in 
that area. Aggrieved by this order, the owners have preferred this appeal. 





The land under acquisition is situated in Haddows Road and has a frontage 

on Colleage Road also. It is in a well-developed locality wherein all facilities 
have been already provided by the Corporation of Madras long prior to the 
acquisition. The land under acquisition is extensive in all being about 161 grounds 
and belongs to a Muhammadan gentleman. There are two buildings situated 
in this extensive area. The object of the acquisitions is the construction of quar- 
ters for Central Government servants. A lay out has therefore to be prepared 
and some portion has to be set apart for roads and other amenities such as drain- 
age etc., have to be provided for the benefit of residents of the quarters. But it 
will not be just or proper to deduct from the compensation payable to the owners 
a sum of Rs. 600 per ground towards cost of these amenities. The owners cannot 

be made liable for the costs of these amenities. The land acquired by the Govern- 
ment is not agricultural land or accommodation land, but it is building land. 
‘There is a great demand for plot in this locality. The land is situated in the heart 
of the city. The entire area has been electrified and the Corporation has, as 
stated already laid down good roads and provided all facilities for the residents 
of that locality. It is only within the area acquired by the Government that roads 
have to be laid and necessary facilities have to be provided for the convenience 
of persons occupying the quarters togbe constructed by the Government in that 
area. It is not one of those cases where the Gc vernment has acquired land in an 
undeveloped area for the purpose of converting it into a housing area, where 

naturally certain portion of the acquired land should be set apart for laying roads 
and other amenities have to be provided for the residents in that area. The 
Government would be justified in such cases in deducting the cost of the ameni- 
ties from the compensation payable to the owners. This principle will not apply 
to a case of acquisition of a large extent of Jand in the occupation of a single owner 
and situated in the heart of the town, where all amenities have already been 

provided for the residents in the neighbourhood. The owner in such a case cannot 

be called upon to bear the cost of the amenities to be provided in his land which 

has been acquired”by the Government for the purpose of constructing quarters 
for its servants. The deduction of 16 grounds for laying roads in the area acqui- 
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red cannot also be supported. We do not agree with the view taken by the 
Principal Judge, City Civil Court, Madras, that 16 grounds out of the area acquired 
should be deducted for laying roads and that out of the compensation payable for 
92 grounds, Rs. 600 per ground should be deducted. But we agree with him that 
for the 53 grounds abutting the main roads, the owners should be paid Rs..3,000 
per ground as compensation. Regarding the rest of the property which is the 
rear and which has no road frontage, the compensation has naturally to be fixed! 
taking into account the situation, size, depth and other factors and there must 
be some difference between the compensation payable for the land abutting the 
main road and the land situated in the rear portion. We think that a sum ofi 
Rs. 2,750/- per ground would be just compensation for the rest of the area. 


In the result the appeal is allowed with costs and the appeallants will be- 
awarded compensation atghe rate of Rs. 3,000 for 53 grounds and at the rate of 
Rs. 2,750 for the balance of 108 grounds. 


R.M. —— Appeal allowed. 


- IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RamacHANDRA IvER, Chief Justice and Mr. JUSTICE 
P. RAMAKRISHNAN. 


Umayamma Arumukham and others .. Appellants* 
Ue 
Arumukha Perumal Pillai and others .. Respondents. 

Nanjinad Vellala Regulation (VI of 1101 M.E.)—Regulations 30 and 34—Right to maintenance of a 
member of a tarvad 1f modified by the Regulation—Right to partiton—If negatives {a right to maintenance— 
Arrears of matntenance—When could be claimed. 

A right to maintenance is an individual right which any member of a tarwad possesses in himself or 
herself, and not merely as a joint right in combmation with other members. Section 30 of the Nanjinad.: 
Vellala Regulation (VI of 1101 M.E.) no doubt confers an absolute right to obtain partition. But it 
cannot be said that the granting of such an absolute right takes away the alternative remedy of the 
right to maintenance conferred under the pre-existing law. Section 34 of the Regulation itself ex- 
pressly saves such aright. Nor can it be said that when a member of a tarwad has chosen the remedy 
of filing a suit for partition under the Regulation it would automatically deprive him of the relief for 
arrears of past maintenance if the claim could be supported under the pre-existing law or custom. 
But where the conduct of the members who claim such past arrears of maintenance 1s clearly incon- 
sistent with their desire to keep such a claim alive and 1s more consistent with their having waived the 
claim, it would be open to the Court to negative a claim for such arrears. 


Appeal under Clause 15 of the Letters Patent against the Judgment and. 
decree of the Hon’ble Mr. Justice Jegadisan, dated goth June, 1961 and 
passed in Appeal No. 198 of 1958 preferred against the decree of the Court of the 
Subordinate Judge of Nagercoil in O.S. No. 98 of 1122 (M.E.) 1947. 


V. V. Raghavan, for Appellants. 
M. S Dhanukodt Pillai and V. Shanmugham, for Respondents. 
The Judgment of the Court was delivered by: 


Ramakrishnan, 7.—This appeal, under the Letters Patent, is filed by the plain- 
tiff in O.S. No. 98 of 1122 M.E. on the file of the Subordinate Judge’s Court of ` 
Nagercoil, against the decision of Jagadisan, J., in Appeal No. 198 of 1958. It 
is not necessary to set out the facts at any great length, for the purpose of this 
appeal, because the points in controversy have now become limited’ The suit was 
filed by one Thavazhi of a Tarward in Kanyakumari District governed by the 
Nanjinad Vellala Regulation of 1101 M. E. which applies to Nanjinad Vellalas. 
governed by the Marumakkathayam Law of succession. This Thavazhi com.. 
prised of Arumugham Amma, the eldest daughter of Umayamma (second defen. 
dant) and her four children. The first defendant Valliamma Paradesi Pillai ig, 
the common ancestress of the Tarwad. At the earlier stages there were issues, 
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about the shares to which the plaintiffs were entitled and other issues set down 
for decision, but we are now concerned only with the claims by the appellants: 
“ (1) The claim made by the plaintifis, in addition to partition, for past maintenance for a 
„period of three years prior to suit at 52 kottas of paddy and 700 fanams per annum ; and 
(2) The plaintiffs claim for their share in the cash of Rs, 10,000 belonging to the tatwad.” 


Regarding the claim to the last mentioned amount of cash, the learned Sub- 
ordinate Judge found that the plaintifs had not adduced satisfactory proof that 
-the cash remained in the hands of the defendants. After that, it incurred various 
‘items of expenditure like expenditure on litigation and expenditure on the main- 
tenance of the fourth defendant at Karaikudi, where he had gone for his higher 
studies. Therefore this part of the claim was disallowed and the learned Judge, 
in appeal also confirmed the decision. Though the appellants before us purported 
to contest this decision, at the time of the hearing of the arguments, it was con- 
ceded that there was no substantial ground for differing from the conclusion of ‘ 
the two Courts. 

Therefore the appeal in respect of this claim will be dismissed. 


We will take up next the claim for arrears of past maintenance. In para- 
‘graph 19 of the plaint it was alleged that the first plaintiff got married in III4 
M.E. (1938-39) that from that time she was residing along with her husband 
separate from the tarwad, and that on requisition made to defendants 2 and 
to pay annually the maintenance due to be paid to the plaintiffs they had not 
given the same. But defendants 2 to 11 in their common written statement denied 
the above allegations, and alleged that though the first plaintiff went away from 
the tarward and married, money, cocoanut, paddy, rice and vessels were given 
to the first plaintiff as and when she required, and that the allegation made, that 
maintenance was claimed by the plaintiffs and had been refused, was false. Exhi- 
bit P-4 is a notice issued by P.W. 1 on gth May, 1121 M.E. demanding partition, 
but no claim was made in that notice which is the earliest notice issued by the 
first plaintiff, that she had any grievance regarding non-payment of past main- 
tenance. It is in this contest, that the specific allegation of the defendants in their 
written statement that though the first plaintiff, for her convenience, stayed with 
her husband in another house, she was getting from the tarwad various articles for 
her maintenance from time to time and thereby the tarward effectively discharged 

.its obligation to maintain her, was made. It is only subsequently when a notice, 
Exhibit P-5, was issued by the plaintiffs on 6th October, 1121 through a lawyer that 
the claim was made for the first time that the plaintiffs had not been provided 
maintenance from 1114. M.E. In his evidence D.W. 1 swore that till 1122 M.E. 
(the year when the present suit was filed) the tarwad had maintained the daughters, 
though they had lived in different houses, and that they used to come to the family 
house for delivery. The first plaintiff is the eldest daughter of Umayamma 
D-2 and it is common ground that though she left the tarwad house, she lived 
in the same village. ‘Therefore it was quite possible, in the ordinary circumstances 
in which such families live in this part of the country that she had received conti- 
nuous help from the tarwad for her maintenance by supplies of rice or condiments 
or oil or even cash from time to time. 


The learned Subordinate Judge repelled the plaintiff’s claim to past main- 
tenance on a curious ground that the plaintiffs deliberately refrained from filing 
a suit for partition expecting that the first plaintiff would get a larger share by the 
addition to the number of children which would be born to her, and that thereby 
it should be inferred that she had waived the claim for past maintenance. The 
learned Judge Jagadisan, J., disallowed the claim for past maintenance on the 
ground that the right to maintenance in favour ofa member of the Marumakka- 
thayam tarwad was recognised only because ofhis inability to obtain a share in the 
tarwad properties as long as the tarwad stood impartible in law, but such a right 
must be deemed to have been effectively abolished and superseded by the confer- 
ment of the right to share under the statute. We are not prepared to agree with 
the proposition stated in the above broad form by the learned Judge. The appel- 
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lants point out that there were different Marumakkathayam enactments passed: 
more or less at the same time in Kerala, and which conferred on junior members 
of a tarwad the right to obtain partition. These are Regulation II of 1100 M.B. 
for Nayar tarwads. The Travancore Ezhava Act, (III of 1100) M.E. for 
Ezbhava tarwads and Regulation VI of 1101 M.E. for Nanjinad Vellala tarwads. 
All these Regulations have an important saving clause which in the Nanjinad 
Vellala Regulation of 1101 M.B. reads: 


“34, Saving.—Nothing in this Regulation shall— 
(a) affect rights which have accrued according to custom before the date on which this Regula- 
tion comes into force ; or 


(b) affect the existing rules of law, custom or usage except to the extent hereinbefore expressly 
provided for. ” 


It is necessary to find out what these pre-existing rights are and whether the 
Regulation has modified that right'in any way. The right to maintenance is. 
an individual right. Every member of the tarwad possesses it himself or her- 
self, and not merely as a joint right in combination with other members. (Vide page 
135-A treatise on Malabar and Alaysanihana Law by P. R. Sundara Atyar 1922 
edition). The same learned author at page 134, after referring to the view of the 
Bombay High Court in Himmat Singh Becharsingh v. Ganpat Singh1, which held that 
a junior member having right to partition must enforce that right and cannot 
sue for maintenance only, commented that there was no reason for denying to a 

n who has two distinct rights the choice of determining which of them he 
would enforce. Regulation VI of 1101 M.E. confers an absolute right to obtain 
partition under section 30 to every member of a tarwad. But it cannot be postu- 
lated that after getting a right to obtain a partition in this absolute manner, a 
member of a tatwad cannot choose the alternative remedy which the pre-existing 
law conferred on him of a right to sue for maintenance. Nor can it be urged that 
when a member of a tarwad has chosen the remedy of filing a suit for partition it 
would automatically deprive him of the relief for arrears of past maintenance, 
if there was an adequate and: supportable claim in regard to it under the pre- 
existing law or custom. 


The pre-existing law or custom conferred a right to maintenance on all mem- 
bers out of the income from the tarwad property. As pointed out by Sundara 
Aiyar, J., in Marwadi v. Pamakkar? 

“To go out of the tarwad house for living with the husband is a good ground for claiming separate 
maintenance. Ifa member lives away from the tarwad house for an improper purpose, that would bea 
good ground for refusing separate mamtenance. In a suit for past maintenance, waiver during any 


portion of the period for which maintenance is claimed may no doubt be inferred. It may be sufficient 
to show that the conduct of the party was such as to lead to a reasonable inference of waiver. ”’ 


That decision dealt with a suit filed for arrears of maintenance. The question 
for consideration in this suit is how far a claim for arrears of maintenance should 
be allowed for the period when a member of the tarwad has been living in a house 
different from the tarwad house, for reasons of her own, like marriage or increase 
in the number of children. 


We may consider the aera of a Hindu wife and a Hindu widow. A Hindu 
wife cannot leave her husband’s house when she chooses and require him to pro- 
vide maintenance for her elsewhere. But a Hindu widow is not bound to reside 
. with her husband’s family, and she does nor forfeit her right to maintenance out 
of her husband’s estate by going to reside eleswhere ¢.g., her parents house. Thus 
there is a similarity between a member of a Marumakkathayam tarwad and a 
Hindu widow in regard to the right to live apart from the family house, without 
forfeiting the right to claim maintenance. 


The general rule regarding recovery of arrears of maintenance is that it is 
necessary to prove that there was a wrongful withholding for the period for which 





1. (1875) 12 Bom.H.G.R. 94. © 2. (1912) 22 MILJ. 309. 
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the arrears are claimed. Mere non-payment of maintenance does not constitute 
proof of wrongful withholding. But it constitutes prima facie proof of wrongful 
withholding and if it is coupled with a denial of the plaintiffs right to maintenance 
it may constitute sufficient proof of wrongful withholding to entitle the plaintiff 
to arrears of maintenance (Mulla’s Hindu Law, page 727—12th edition). ° 


A member of the tarwad who lives apart from the tarwad could show by her 
conduct that when she went to live apart, she still expected the tarwad to provide 
for her maintenance. But if without going to any distant place, she has lived. 
in the same village, and if she had been on visiting terms with the tarwad had 
partaken the amenities of the tarwad, and had got benefits from its income on all 
appropriate occasions, mecluding social functions and religious festivals, it would 
be consistent with her living apart of her own choice after waiving a claim to. 
maintenance. Further, there may be several circumstances which would justify . 
the inference that a junior member of the tarwad, living apart for reasons of her 
own, or for reasons of convenience, had waived the claim for arrears of mainte- 
nance. The tarwad might be burdened with heavy liability like the illness of a 
member or costly education of another member in whose welfare the member 
living apart is as much interested as the karnavan himself. For the aforsaid 
reasons, the member might have waived the claim for maintenance. Again a. 
member living apart may feel that the tarwad had provided substantial help for 
his education and as a result he may desist from claiming separate maintenance. 
In such circumstances it will be important to find out if there had been a demand, 
followed by a refusal to pay maintenance. No doubt it may not be necessary to 
prove a demand for each year’s maintenance when it becomes payable. 


When in a suit for partition filed several years after a member of a tarwad. 
had left the tarwad, a substantial claim for arrears of maintenance accumulated 
over a considerable perid is superadded, it will be a heavy burden on the 
karnavan. ‘The burden will become even more heavy if several junior members, 
who had with the passage of years left the tarwad and gone to different places, 
suddenly join together, and press besides a relief for partition, a relief of cash pay- 
ment in a substantial sum for arrears of past maintenance. No doubt there igs 
always a discretion in the Court in such cases to make an appropriate reduction: 
in the amount of claim for past maintenance. Apart from this, where the con- 
duct of the members who claim such past arrears of maintenance is clearly in- 
consistent with their desire to keep such a claim a live, and is more consistent with 
their having waived the claim, it would be clearly not proper to grant relief for 
past arrears without proof of a demand for maintenance followed by a refusal. 
In the present case, the earliest notice issued by the plaintiffs makes no reference 
at all to the claim for any arrears of maintenance but only asks for partition. It 
was only five months later, after consulting a lawyer, that the claim for arrears of 
maintenance was urged for the first time. In the above context, it would appear 
that the plea put forward by the defendants, that the plaintiffs had received in 
fact, by way of maintenance substantial quantities of the income both in cash and 
kind during the period before the suit, appears to be extremely probable. The 
only evidence contra is the interested evidence of the first plaintiff’s husband. 
This is therefore a case where, in our opinion, the claim for arrears of past main- 
tenance has been rightly negatived by the trial Court and also by Jagadisan, J., 
' in the appeal. 


In view of the above, we dismiss the appeal with costs. 
R.M. Appeal dismissed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. S. RAMACHANDRA Iver, Chief Justice AND MR. ‘JUSTICE 
P. RAMAKRISHNAN. 


‘State of Madras .. Appellant * 
v. l 
R. Amar Singh and another .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 3 (8) (a) (1)—Scope and effect— 
Landlord not giving notice of vacancy—Landlord putting up new tenant without notifying Accommodation Con- 
droller—Acco ton Controller giving notice to nsw tenant to vacate the premses— Validity of. 


Section 3 (8) (a) G of the Madras Buildings (Lease and Rent Control) Act, 1949, has two limbs 
namely (i) any ord, tenant or other person occupying ‘any building in contravention of any of 
the provisions of section 3, and (ii) any landlord who fails to deliver to the State Government posses- 
sion of any building in respect of which they are deemed to be the tenant by virtue of section 3. But 
the first limb, mentioned above, according to its c terms, makes no reference to statutory tenancy 
under section 3 ; it deals with all cases where a landlord, tenant or other person is in occupation of a 
building in contravention of any of the provisions of section 3. When a vacancy arises, and the 
Jandlord without giving the notice prescribed in section 3 (1) (a) of the Act to the Accommodation 
Controller, inducts another person as a new tenant, such occupation, it is clear, will be in contraven- 
tion of the provisions of section 3 (1) (a) of the Act. Ewen if the landlord locks up the premises, after the 
previous tenant leaves it, the possession will be with the landlord and such possession, in the absence 
-of the precribed notice to the Accommodation Controller, will be in contravetion of section 3 (1) (a) 
of the Act. 


Section 3 (8) (a) (i) of the Act deals with two disttinct sets of circumstances, only the second limb 
covers the case of a statutory tenancy in the Government. The first limb has nothing to do with statu- 
‘tory tenancy, but covers all cases where the possession of the landlord, tenant or other person 1s found 
to be in contravention of the Act. 


Therefore, the Accommodation Coritroller was entitled to dispossess the new tenant and the notice 
issued for that purpose was in order. Fatıma Bi v. State of Madras, ( 1952) 2 M.L.J. 767, followed. 


Srintvasalu v. State of Madras, I.L.R. (1962) Mad. 1085, dissented from. 
Amar singh v. State of Madras, (1962) 75 L.W. 608, reversed. 

Appeals under Clause 15 of the Letters Patent against the Order of Veera- 
‘Swami, J., dated 7th February, 1962 and 19th February, 1962 and made in the exer- 
cise of the Special Orginal Jurisdiction of the High Court in Writ Petitions Nos. 
1049 and r080 of 1959 respectively presented under Article 226 of the Constitu- 
tion of India to issue a writ of certiorari calling for the records relating to the 
orders of the Accommodation Controller, Madras, made in A-3/12512/58, dated 
5th October, 1959 and A-2/21604/59, dated 27th October, 1959 respectively. 

The Advocate-General (V K. Thiruvenkatachart), for the Additional Government 
Pleader (V. Ramaswamt), for Appellant. 


V. Narayanaswamt, for M. A. Ghatala, for Respondents. 
The Judgment of the Court was delivered by 


Ramakrishnan, f.—The two appeals were tried together as it was 
felt that a common question arises in them. The common question in 
these cases is the proper interpretation of section 3 (8) (a) (i) of the 
Madras Buildings (Lease and Rent Control) Act, 1949 (hereinafter called 
the Act), which confers a right on the State Government to empower any 
of its Officers to summarily dispossess a landlord, tenant or other person occupy- 
ing a building to which the Act applies, in certain eventualities. In both the 
appeals the State of Madras represented by the Accommodation Controller appeals 
against the order of Veeraswami, J., in Writ Petition No. 1049 of 1959 (leading 
upto Writ Appeal No. 187 of 1962) and in Writ Petition No. 1080 of 1959 (lead- 
ing upto Writ Appeal No. 279 of 1962). The decision in Writ Petition No. 1049 
of 1959 is reported in Amar Singh v. State of Madrus,1 In both these cases a 
vacancy arose in respect of a residential house, but the landlord failed to give the 
statutory notice as required in section 3 (1) (a) of the Act, within the prescribed 
time of seven days. The landlord thereafter put a new tenant in possession, with- 
‘out reference to the Accommodation Controller. The authorities prosecuted 
eee 

*W.A.Nos. 187 and 279 of 1962. 19th November, 1963. 

I, (1962) 75 L.W. 608. 
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the landlord before the’ Magistrate for failure to give the notice, and he was con- 
victed and fined. The Accommodation Controller then gave notice to the newly 
inducted tenants, directing them to vacate the premises in their occupation, 
relying upon section 3 (8) (a) (i) of the Act. The two tenants then filed Writ 
Petitions before this Court, which came up before Veeraswami, J. In his order 
dealing with Writ Petition No. 1049 of 1959, the learned Judge allowed the 
Writ Petition, holding that the Accommodation Controller had no right to 
recover possession under Section 3 (8) (a) (i) of the Act, and quashed the notice 
given by the Accommodation Controller to the tenant to vacate the premises. 
For a like reason the other Writ Petition was also allowed, and an order quashing 
the notice was passed. The State Government represented by the Accommo- 
-dation Controller, has filed the two appeals. ., It was since represented at the time 
of the hearing of the appeals, that so far as Writ Appeal No. 187 of 1962 is con- 
cerned, the premises let out constitute only a portion, and that in regard to the 
rest of the portion, the landlord had been in occupation at all material times. 
Section 3 (10) (c) of the Madras Act XVIII of 1960 (which has amended the 
earlier Act), excluded from the operation of the rule about dispossession for failure 
to give notice of vacancy, a building of the above type. Therefore. it was pointed 
‘out, that even if we are to allow the Writ Appeal No. 187 of 1962, and hold that 
the tenant was liable to be evicted under the prior Act, the Accommodation Con- 
troller would not be in a position to let the premises to any other person, because 
the new Act, which must apply for that purpose, will not cover a building of this 
description. Therefore no practical purpose, will be served by dealing with 
the propriety of the direction to vacate, so far as Writ Appeal No. 187 of 1962 is 
concerned. 


But in the case of Writ Appeal No. 279 of 1962, a similar state of things does 
not obtain, and in fact the premises had been let in two portions to two different 
persons. There is, therefore, necessity to consider the correctness of the order 
in Writ Petition No. 1080 of 1959, which has led up to Writ Appeal No. 279 of 
1962. The relevant provision of the Act, section 3 (8) (a) (i), is this: 


“ Any landlord, tenant or other person occupying any building in contravention of the provisions 
sof this section or any landlord who fails to deliver to the State Government possession of any building 
än respect of which they are deemed to be the tenant by virtue of this section: 


The learned Advocate-General. who appeared for the State Government, 

ints out—in our opinion rightly that this section has two limbs, namely, (i) any 
Tendara, tenant or other person occupying any building in contravention of ary 
-of the provisions of section 3, and (ii) any landlord who fails to deliver to the State 
“Government possession of any building in respect of which they are deemed to be 
the tenant by virtue of section 3. Under section 3 (5) of the Act, the Government 
shall be deemed to be a statutory tenant, with retrospective effect, during the 
interregnum from the date on which the Accommodation Controller receives 
‘the notice of vacancy till the date when ‘the Government actually commences 
«occupation, itself for any.of the purposes of the State, or puts in possession the 
n for whose benefit the Government had intimated the landlord, that the 
uilding would be required. But the first limb, extracted above, according to 
its specific terms, makes no reference to statutory tenancy under section 3; it deals 
“with all cases where a landlord, tenant or other person is in occupation of a build- 
ing in contravention of any of the provisions of section 3. When a vacancy arises, 
and the landlord without giving the notice prescribed in section 3 (1) (a) of the 
Act to the Accommodation Controller, inducts another person as a new tenant, 
such occupation, it is clear, will be in contravention of the provisions of section 
3 (1) (a) of the Act. Even if the landlord locks up the premises after the previous 
‘tenant leaves it, the possession will be with the landlord and such possession, in 
the absence of the prescribed notice to the Accommodation Controller, will be 
ïn contravention to section 3 (1) (a) of the Act. This question came up before 
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Subba Rao, J., (as he then was) in Fathima Bi v. State of Madras? and ,the learned 
Judge held at page 769: : 


“ Occupation of the building by a landlord or his tenant without issuing notice under section 
3 (1) (a), which, as I already stated, is a part of the general scheme of requisition, is certainly a contra- 
vention of the provisions of the section. As the tenant is now in possession in contravention, of that 
sub-section he is liable to be summarily evicted under section 3 (8), 


Veeraswami, J., however, referred to an earlier decision of his in Srinivasalu v. 
State of Madras? and expressed his opinion that though section 3 (8) (a) (i) is 
in two parts, even the first part can invoked only where the Accommodation 
Controller has acted under section 3 (3) of the Act and intimated that the premises 
in question are required for the purpose of the Government. but where there is 
no tenancy in favour of the Government created statutorily under the other pro- 
visions of section 3, section 3 (8) (4) (i) does not in itself have the effect. when it is 
invoked, of creating such a tenancy. In other words, in the view of the learned 
Judge, the provisions giving the right of eviction in section 3 (8) (a) (i) can be 
invoked only in cases where the Government could claim to be a statutory tenant, 
and that instead of driving the Government to a suit for possession section 3 (8) (a) 
gives it a summary remedy to obtain that relief. With due respect to the learned. 
Judge, the above view does not give full effect to the limbs of section 3 (8) (a) (i) 
of the Act, which, as we have observed above, deal with two distinct sets of cir- 
cumstances. Only the second limb covers the case of a statutory tenancy in the 
Government. The first limb has nothing to do with statutory tenancy, but a 
covers all cases where the possession of the landlord, tenant or other person is 
found to be in contravention of the Act. In the view of the learned Judge, occu- 
pation in contravention of the first limb of section 3 (8) (a) (i) will entail only a 
criminal prosecution to the landlord, but neither he, nor a tenant inducted with- 
out notice to the Accommodation Controller, will be liable to eviction. This 
view, besides being opposed to the ‘provisions of the Act, will lead also to certain 
adverse consequences which the Act itself was designed to prevent. Thus, the 
landlord can, without reporting a vacancy, let out the premises to a tenant of his 
own choosing and also at a rent fixed by him, hoping that the only consequence 
will be a criminal prosecution and a fine, and that the advantage of getting a 
tenant of his own choosing for an amount of rent arbitrarily fixed by him, will 
far outweigh any disadvantage of a criminal prosecution and a fine. The Act 
was intended to relieve congestion in busy cities, and to enable the Actommoda- 
tion Controller to allot vacant buildings in an equitable manner by giving prefer- 
ence to deserving cases. The interpretation of section 3 (8) (a) Of the Act in the 
decision under the appeal will certainly set at nought one of the salutary provisions. 
of the Act. 


Adopting the view of Subba Rao, J., (as he then was) in Fathima Bi v. Stats 
of Madras we are of the opinion that in this case the Accommodation Controller 
was entitled to dispossess the petitioner and that the notice he had issued for that 
purpose was in order. We, therefore, allow the appeal Writ Appeal No. 279, 
of 1962 and dismiss the Writ Petition No. 1080 of 1959. The appellant in this 
appeal will get the costs of this appeal from the respondent. Writ Appeal No. 187 
of 1962 is dismissed but with no order as to costs. 


K.L.B, W.A. No. 279 of 1962 allowed and 
l W.A. No. 187 of 1962 dismissed. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. i 
PrisenT:—MRr, S., RAMACHANDRA IYER, Chief Justice anb Me. Justice 


P. 

Karuppiah Ambalam ; "a Petitioner * 
v. i =. | 

Ayya Nadar .. Respondent. 


Civil Procedure Code (F of 1908), section 24—Scope—Power of transfer—If can be exercised for transferring 
execution proceedings from Court to which the decree was transferred under section 9 for execution to another Court 
not barring territorial jurisdiction over the properties or person of the judgment-debtor— ‘Competent to try or dispose 
af the same’’—Interpretation. 

Section 24, Civil Procedure Code, gives power to the High Court and the District Court to withdraw 
any suit, appeal or other roceedings pending in any Court subordinate to them and either try and dis- 

of the same or er the same for trial and disposal to any Court subordinate to them and com- 
petent to try and dispose of the same. The wer conferred is a very wide power and there is no reason 


general power of superinten 


only to a Court which has territorial competency or jurisdiction over the place where the 
Judgment-debtor resides or works for gain or carries on business. e words must be given a sufficiently 
wide interpretation to include each and every Court within the jurisdiction of the superior Court 
empowered to deal with such execution proceedings. 

The power under section 24 can also be exercised not only to transfer an execution proceeding 
pending in a Subordinate Court in respect of a decree passed that Court but also an execution pro~ 
ceeding which is pending after it has been transferred to that Court under section 39, Civil Pr ure 
Code from the Court which passed that decree. There is no reason to make any distinction between 
the two types of proceedings in execution, Es 4 

Petition under Section 115 of Act V of 1908, praying the High Court to revise 
the Order of the District Court, Ramanathapuram at Madurai, dated 15th: June, 
1963, and mate in Original Petition No. 2 of 1963.) o nr, T 

A. Sundaram Ayyar'and P. Balasubramaniam, for Petitioner.. - a GA, 

S, Ramasubramaniam, for 'Resporndent. ` k ea EO a A 

The Judgment of the Court was delivered by `, eee. ee x 

Ramakrishnan, F.—This. Civil Revision Petition raises a question of law regard: 
ing the scope of section 24 of the Civil Procédure Code in its application to, pro- 
ceedings in execution. ho a a a eee 

A decree was passed in Original Suit No. 1 of 1962 by the Sub Gourt; 
Dindigul in:.the Madurai district. The execution proceedings were. initiated in 
that Court, and since the propertý`to.be proceeded: against was situated within 
the jurisdiction of the Sub Court, Sivaganga, in the Ramanathapuram district 
the decree was transferred to the Sub-Court, Sivaganga, following the procedure 
indicated in section 39, Civil Procedure Code, read with Order XXI, rules 5 and. 8, 
Civil Procedure Code. . Thereafter some: allegations were: made about the .pro- 
priety of the execution being continued in the Sub-Court, Sivaganga because of 
the manner in which adjournments were being granted by the Subordinate‘fudge 
while dealing with the execution petition. The decree-holder filed a petition 
before the District Judge, Ramanathapuram under section 24, Civil Procedure 
Code for transfer and after hearing both the parties, the learned District Judge 
transferred the execution petition to the Sub-Court, Ramanathapuram at Madurai 
for further execution and disposal. It, is not in dispute that the property sought 
to be proceeded against is situated within the jurisdiction of the Sub-Court, 
Sivaganga and no part of it is situated within the jurisdiction of the Sub-Court, 
Ramanathapuram. tee, = RT gd a a 

Against this decision this Civil Revision Petition is filed by the. judgment- 
debtor-respondent ‘in the: Court below. Sri P. Balasubrahmanyam, «learned 





*C.R.P. No. 1266 of 1965.. ` a 17th October, +1963. - 
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Counsel Appéaring for the petitioner herein, urged that under section 24, Civil 
Procedure: Code, the District Court, had no jurisdiction to transfer to ariother 
Court execution proceedings pending in one Subordinate Court after transfer to it 
under section 39, Civil Procedure Code. Secondly, it was urged that even if under 
section 24 it had power to transfer execution proceedings, the transfer could be 
made only to a Court which had jurisdiction over the property or the person 
against whom execution was sought. 


We will briefly refer to the relevant provisions of the Civil Procedure Code 
which deal with this matter. Under section 39, Civil Procedure Code, the Court 
which passed the decree, may, on the. application of the decree-holder, send it for 
execution to another Court if the person against whom the decree is passed is a 
resident therein or carries on business therein, or if he has property within the 
local limits of the jurisdiction of such transferee Court. Section 39 (1) (d) gives 
power to the Court which passed the decree to transfer the decree to another 
Clourt even for other reasons, which should be recorded in writing. Section 42 
enables the Court to which a decree is so sent for execution, to execute it as if it 
had itself passed the decree. After execution is over, it has to certify the result 
of the execution to the Court which passed the decree as provided in section 41, 
Civil Procedure Code. These are the substantial provisions relating to the trans- 
fer of execution proceedings. They have to be supplemented by Order XXI, 
rules 3 to 9, Civil Procedure Code, which give the details of the procedure. Under 
Order XXI, rule 5 if the decree is to be sent for execution to a Court in a different 
district, it shall be sent first to the District Court, and that Court under Order 
XXI, rule 8, may transfer the decree to a Court subordinate to it, of competent 
jurisdiction. This Gourt of competent jurisdiction will be the Court in whose 
jurisdiction the property is situate or the judgment-debtor resides or carries on a 
business. Section 24 of the Civil Procedure Qode gives power to two superior 
Courts, viz., the High Court or the District Court to withdraw any suit, appeal 
or other proceedings pending in any Court subordinate to it and either iry and 
dispose of the same, or transfer the same for trial or disposal to any Court, subordi- 
nate to it and competent to try or dispose of the same. In terms, section 24 con- 
fers a very wide power, and it is intended to enable the two superior Courts men- 
tioned in it, in their general power of superintendence over subordinate Courts, 
or in the interest of justice to redistribute all civil work of whatever nature pend- 
ing in subordinate Courts for the purpose of disposal. It has also to be used where 
the interests of justice require, that a particular case should be transferred from 
one Subordinate Court. The subject-matter of the transfer referred in section 
24, Civil Procedure Code as suit, appeal or other proceeding, is of the widest kind, and 
there is no reason why execution proceedings should be excluded from the scope 
of other proceeding mentioned in this section. Considering also the general purpose 
of superintendence, and furthering the interests of justice for which this section 
ig enacted, there is no reason why execution. proceedings should be excluded 
from its scope. If any other view is-held, it will certainly lead to a deadlock and 
prevent the parties from getting adequate relief by way of transfer in the case of 
execution proceedings, where they would have a genuine grievance, if a parti- 
cular Court had to dispose of it. ae 

' Next, to restrict the meaning of the words competent to try or dispose of the same 
used in section 24.(1) (b) (ii) of the Civil Procedure Code to territorial jurisdiction 
over the property- of the judgment-debtor or the residence qualification of the 
judgment-debtor would lead to grave anomalies and failure of justice. Thus, 
if the presiding officer of the executing Court happens to be the judgment-debtor 
himself and owns the property in his jurisdiction which is being proceeded against, 
or if he has taken a prejudicial attitude to one party, and that is urged-as a ground 
for transfer of the execution proceeding, it will be impossible to transfer the’ exe- 
cutiori proceeding to any other Subordinate Court, if the restricted meaning 
above sought to be given to the word com , is to be accepted. It. appears 
to us that the word competency used in the above section, cannot be used to restrict 
the power of the District Court or the High Court under section 24 of the Civil 


P 
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Procedure Code to transfer the execution proceeding only to a Court which has 
territorial ‘competency, or jurisdiction over the place where the judgment-debtor 
resides or works for gain. It has to be given a sufficiently wide interpretation to 
include each and every. Court within the jurisdiction of the superior Court, 
empowered to deal ,with such execution application. Su g 


Further, there is no reason to draw any distinction between an execution 
petition pending in a Subordinate Court where the decree sought to be executed 
is the decree passed by that Court, and an execution proceeding which is pending 
after it had been transferred to that Court under section 39, Civil ‘Procedure 
Code from the Court which passed that decree. The power under section 24, 
Civil Procedure Code, is sufficiently general, to apply to both types of proceedings 
in execution. i 


The authorities cited before us can be distinguished between those which deal 
with the power of the Court to which an execution proceeding has been trans- 
ferred under section 39 of the Civil Procedure Code for disposal, and those which 
deal with the power of the superior Court under section 24 of the Civil Proce- 
dure Code. Veerappa Chetty v. Ramasami Chetty!, Srimanthu v. Venkatappayya? 
and Viswanathan Chetty v. Murugappa Chetty? refer to cases where execution peti- 
tions were transferred under section 39 of the Civil Procedure Code read with 
Order XXI, rule 8 by the Court passing the decree to the Court where the judg- 
“ment-debtor’s properties were situated at the time of the transfer. At a subse- 
quent stage the properties, owing to redistribution of jurisdiction, were tansferred 
to some other Court’s jurisdiction. These decisions have held that in such cases, 
the Gourt to which the execution petitions were transferred in the first instance, 
would no longer have the powers to sell the properties concerned. The sale of 
such properties would be illegal. On the other hand what is more directly rele- 
vant for the present purpose is the view laid down by Venkatasubba Rao, J., in 
Rajagopala Pandaraithiar v. Tirupathia Pillait which had been followed by other 
decisions of this Court and also by some other Courts. In that case there was a 
final decree in a suit for sale on a mortgage which was passed by the Sub-Court 
of Thanjavur. An application for execution was filed in that Court. The mort- 
gaged property was transferred from the jurisdiction of that Court to that of the 
District Court. The judgment-debtor did not raise any objection to the juris- 
diction. Subsequently, on the application of the decree-holder the District 
Court withdrew the execution application to its own file and re-transferred it to 
the same Court which subsequently effected the sale of the property again with- 
out objection to the jurisdiction. Thereafter, thesudgment-debtor applied to 
the Sub-Court to set aside the sale on the ground of want of jurisdiction in the 
Sub-Court to sell the property. Both Venkatasubba Rao and Madhavan Nayar, 
JJ- held that under the principles underlying section 21, Civil Procedure Code 
the objection to jurisdiction could not be taken at a later stage according to the 
rule in Ledgard v. Bull’, Venkatasubba Rao, J., in the judgment also dealt 
with the scope of section 24, Civil Procedure Code. He observed that if section 
24 were held not to apply to execution proceedings, it would render that section 
almost useless. Secondly, he held that the competency of the Court in section 24 
was not to be restricted to territorial or local competency of the Court. So far 
as execution applications were concerned, he was inclined to hold that even 
pecuniary competency need not exist, but we are not now called upon to decide 
this aspect of the matter. It is necessary to observe that the view of Venkatasubba 
Rao, J., has been followed by Horwill, J., in Seetharammaypa v. Sivaramakrishna 
Rao® and in the recent judgment of this Court in Kochadai v. Nagayasami’ to 
which one of us was a party. The last mentioned case dealt with a dispute over 
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possession of property which: came up before a Magistrate under section 145, 
Criminal Procedure Code and which was thereafter referred to a Civil Court under 
section 146, Criminal Procedure Code, for the purpose of obtaining a finding. There- 
after, the District Court transferred the enquiry pending in the Civil Court to 
another’ Court, within its jurisdiction, where a connected suit was pending. An 
objection was raised that such a transfer was not competent under section 24, 
Civil Procedure Code, but this Court held that section 24 was not in terms restricted 
to civil proceedings alone, but it was wide enough to include all proceedings that 
may be pending in a Subordinate Civil Court. A similar view has been followed 
in other High Courts. Sulaiman, C. J., in Krishot Lal v. Balkishan1 dealt with 
the power of the superior Court under section 24, Civil Procedure Code and obser- 
ved that the word competent in that section must be taken to refer to pecuniary 
jurisdiction only, and should not be restricted to territorial jurisdiction. In 
Balaji Ranchoddas? it was held that section 25 of the Civil Procedure Code 
(Act X of 1877) (which corresponds to section 24 of the present Code) would apply 
to execution proceedings also. In Dasrath Prasad v. Baijnath Prasad? the power 
under section 24, Civil Procedure Code, has been held to include the power to 
transfer execution proceedings. 

_ Therefore, we overrule the objections of the petitioner and dismiss this Revi- 
sion Petition with costs. l 


P.R.N. | et Petition dismissed® 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mr. Justice P. S. Karmasam. 
C. Ramachandran .. Petitioner * 


V. 
M. Kasim Khaleeli .. Respondent ` 
„Madras Buildings (Lease and Rent Control) Act (XVILI of 1960), section 14 (1) (b) —Applicabilip 
bona fide requirement of building for immediate demolition—Scope—Demolition if . Fa 
Section 14 (1) (b) of the Madras Buildings (Lease and Rent Control) Act, 1960, confers the right 

on the landlord to get the tenant evicted if he bona fide ires the building for the immediate pur- 
pose of demolishing it, and if such demolition is to be made tor the purpose eo ane amen balding 
on the site of the building sought to be demolished. It is not necessary that the building should be 
very old and decrepit to enable the landlord to claim that his immediate purpose was for the demoli- 
tion of the building. All that section 14 (1) (6) requires is that the building 

required for the immediate pee of demolishingit, with a view to erecting a new building. If these 
conditions are satisfied, the rd is entitled to ask for eviction. The contention that the demoli- 
tion intended should be total is not supported any authority. Tho fact that the landlord 
demanded twice the rent would not make any difference in the conclusion arrived at by the lower 
Appellate Court. 

Petition under section 25 (i) (a) (ii) of the Madras Buildings (Lease and 
Rent Qontrol) -Act (XVII of 1960) praying the High Court to revise the order 
of the Court of Small Causes (3rd Judge), Madras, dated the 24th September, 
1963 and made in H. R. A. No. 758 of 1962 (H. R. G. No. 1241 of 1962, Rent 

‘Controller, Madras). 
- O. Radhakrishnan and C. B. Venkataswam, for Petitioner. 

S. V. B. Rao and G. V. V. Gopalaswami, for Repondent. © 

The Qourt delivered the following 

JUDGMENT :—The tenant whose eviction was ordered by the Rent Controller 
and confirmed by the Court of Small Causes, Madras, is the petitioner in this 
petition.. The landlord filed a petition for eviction of the petitioner from the 
fourth shop in ises No. 19-0, Woods Road, Mount Road, Madras, on grounds 
of wilful default in payment of rent from September, 1961 to March, 1962 and for 
demolition and reconstruction. We are not concerned in this petition with the 
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ground of wilful default in payment of rent. The petitioner: submitted that the’ 
petition ‘for eviction was not bona fide, that it was filed because ‘he refused to pay 
the higher rent demanded by the landlord and that the landlord had no intention 
of demolishing the building for the purpose of constucting a new building. 


The Rent Controller on the evidence came to the conclusion that the land- 
lord bona fide required the building for the immediate purpose of demolishing it 
with a view to erect a new building on the site. He also found that the intention 
of the landlord was to remove the roof of the building retaining the side walls and 
that would amount to demolition within the meaning of section 14(1) (6) of the 
Madras Buildings (Lease and Rent Control) Act, 1960. The Rent Controller also 
considered a notice given by the landlord (Exhibit R-1) demanding rent and 
er that the mere demand of higher rent could not negative the bona fides of the 
landlord. 


On appeal, the Third Judge, Qourt of Small Gauses, Madras, confirmed the. 
fmdings of the Rent Controller and held that the landlord bona fide required the 
building for the immediate purpose of demolishing it for erecting a new building. 
He found that the application was bona fide. es 


In this petition, Mr. Radhakrishnan, learned Counsel for the petitioner, sub- 
mitted that the orders of the lower Court are not sustainable as they failed to take 
into consideration the material circumstances. He submitted that the Small 
Causes Judge failed to take note of Exhibit R-1, the notice of the landlord demand- 
ing higher rent from the petitioner, and that if the lower appellate Qourt had 
taken into account that notice, it would have come to the conclusion that the 
landlord had no bona fides. The lower appellate Court had taken into conside- 
ration the evidence in the case and came to the conclusion that the landlord had 
proposed to demolish the material portion of the building for the purpose of put-. 
ting up a new structure. The lower appellate Court was also satisfied that the 
shop occupied by the petitioner had to be demolished for the purpose of construct- 
ing a new building. It is not disputed that the landlord had submitted plans 
and applied to the Corporation for sanction for putting up a staircase and upstairs 
above the rooms occupied by other tenants. The fact that the landlord demand: 
ed twice the rent by Exhibit R-1 would not make any difference in the conclusion 
arrived at by the lower appellate Court. 


Mr. Radhakrishnan next contended that on the evidence all that was proposed 
was to demolish the roof of the premises in the occupation of the petitioner retaini 
the two walls and this would not amount to demolition under section 14(1) (b) of the 
Act. According to him, the demolition should be total. In support of his contention, 
he relied on a number of decisions. In P.E. Cadle & Co. v. Jacmarch Properties,} 
it was held that the landlord’s opposition failed since the word “reconstruct ” in 
section 39 (1) (f) of the Act of 1954 meant “ rebuild ” and the landlords had not 
proved an intention to rebuild the whole or a substantial part of the premises 
comprised in the holding (viz., the ground floor and basement), and an intention 
to effect a change of identity without a physical reconstruction (viz., such a change 
as would be caused by combining the three floors of the premises into a larger 
whole by erecting internal staircases) was not enough. In that case, the tenants 
were in occupation of the ground floor and basement for the purpose of carrying 
onjbusiness as tobacconists and hairdressers—the front portion was used as a tobac- 
conist shop and the back portion was used as a men’s hairdressers. To get down 
to the basement they had to go outside the front door of the shop and down some 
steps into the basement. It was found that the landlord intended to make the 
three floors into one self-contained unit and to put inner staircases from the ground 
floor shop down to the basement, and from the ground floor shop up to the first 
floor. The landlords also intended to put lavatories on the first floor with all 
the necessary plumbing. They also intended to make the basement a much 
better place}by putting in a proper floor and doing away with the damp. The 

SS ——— 


ea e —~ - 


1, (1957) 1 Al E.R. 148. i 


80 THE MADRAS LAW JOURNAL REPORTS. [1965 


County Court Judge, who tried the case, held that the work intended by the land- 
lords did not amount to reconstruction. The decision is not of much ‘help in 
deciding this case, as the Court was construing the word “ reconstruction.” 
Moreover, on the facts of the case it is not clear as to what the landlord proposed 
to do with the premises occupied by the tenant. The learned Counsel also relied 
on the judgment of Hodson, L.J., where he held that the word “ demolish ’’ would 
clearly involve the physical act of destruction. The learned Counsel would con- 
strue it as to mean total destruction of the entire premises. I do not find any 
warrant for such construction. | 


. The learned Counsel relied on a decision reported in Neta Ram v. Fiwan Lal,} 
and submitted that the fact that the building was not in a dilapidated condition 
should be taken into consideration for negativing the bona fides of the landlord. 
This decision does not in any way support the contentions of the learned Counsel. 
In that case the Rent Controller as well as the appellate Court held taking into 
consideration the various facts, that the landlord did not require the building 
for the purpose of demolishing for constructing a new building. The Suprenre 
Court held that the revision Court was in error in interfering with the finding of 
facts. In the present case, on the other hand, the Rent Controller as well as the 
lower appellate Court, taking into consideration all the facts, came to the conclu- 
sion that the landlord bona fide required the building for immediate demolition. 
The learned Counsel also relied on a recent decision of this Court reported in, 
Mehsin Bhai v. Hale & Co., Madras? On the strength of the decision the learned 
Counsel sought to argue that when the building is not old or decrepit, the bona- 
fides of the landlord has to be ruled out. The learned Judge has not laid down 
that in the case of a building which is not old and decrepit, the landlord cannot 
bona fide require it for demolishing for the purpose of erecting a new building. 
The learned Judge has no doubt stated that such applications, in the case of a 
building in sound condition, may be made with the ulterior purpose of evicting 
the tenant. Section 14 (1) (b) confers the right on the landlord to get the tenant 
evicted if he bona fide requires the building for the immediate purpose of demolish- 
ing it and if such demolition is to be made for the purpose of erecting a new build- 
ing on the site of the building sought to be demolished. It is not necessary that 
the building should be very old and decrepit to enable the landlord to claim that 
this immediate purpose was for demolition of the building. All that the sub- 
section requires is that the building should be bona fide required for the immediate 
purpose of demolishing it, with a view to erecting a new building. If these condi- 
tions are satisfied, the landlord is entitled to ask for eviction. The contention of 
the learned Counsel that the demolition intended, should be total, is not supported 
by any authority. In this case the roof of the premises that is in the occupation 
of the petitioner is to be demolished and a staircase put, retaining only the walls. 
This in my opinion, would amount to demolition. All the contentions of the 
learned Counsel for the petitioner fail. 


~~ The Givil Revision}Petition is dismissed with costs. 
K.L.B. Petition dismissed. 
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1. (1962) 2 S.C.J. 270. 2. (1964) 2 M.L.J. 147 :77 L.W. 194. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Pkesknr :—MR. S. RAMACHANDRA IvER, Chief Justice, AND Mr. Justice T., 
VENKATADRI. : i i i 
S. Saraswathi Ammal = m .. Appellant * 
0. : Z -' 
Seth Gobindran Lilaram and others .. Respondents. 
Madras High Court (Original Side) Rules, Order 29, Rules 9 and 12 and Forms 57, 60 and 61 of 
—Final decree for sale in sut on mortgage—Interest subsequent to date fixed for redemption—If can be i ed 
therein or in proclamation of sale—Proper procedure—Civul Procedure Code (V of 1908), Order 34—Distinction. 
A sale proclamation in pursuance of a final decree for sale under a mortgage decree on the Original 
Side of the High Court cannot include the interest accrued on the mortgage amount subsequent to the 
date of the final decree. The provisions of Order 34, Civil Procedure Code, have not been completely 
adopted by Order 29 of the Original Side Rules. There is no provision in the form of the final decree 
given in Form 60 for such su ent interest being included, although the rules contemplate the 
decree-holder being entitled to ise interest on his mortgage amount from the date fixed for redemp- 
tion tll the date of realisation on the sale under the mortgage decree at a later stage. The amount in 
the final decree can only comprise the amounts ed in the preliminary decree. The interest that 
accrues subsequent to the date fixed for redemption, to which a decree-holder would justly be entitled, 
can only be provided for, under the Rules, by the order confirming the sale. After the sale is effected 
and confirmed, if there be a surplus after discharging the amount due to the decree-holder in terms of 
the decree, the order confirming the sale will have to deal with the question of awarding interest subse- 
quent to the date of redemption on the amount due to the decree-holder under the mortgage decree. 
On appeal under Clause 15 of the Letters Patent from' the Judgment and 
order of the Honourable Mr. Justice Sadasivam, dated roth February, 1954, and, 
passed in the exercise of the Ordinary Original Civil Jurisdiction of the High 
Court, Madras, in Application No. 188 of 1964, in G.S. No. 220 of 1951. 


C. Padmanabhan, for Short Bewes & Qo., and W. S. Venkataramanuyulu, for 
Appellant. 
K. S. Champakesa Iyengar for C. Vasudevan, for Respondents 1 to 4. 


A. R. Rrishnaswami, for 5th Respondent. 

The Judgment of the Court was delivered by 

Ramachandra Iyer, C. J.:— This is an appeal by one of the Judgment- 
debtors in Q.S. No. 220 of 1951 against the judgment of Sadasivam, J., E 
the order of the Master, which included in the sale proclamation the interest that 
accrued on the mortgage amount subsequent to the date of the final decree. In 
this case a preliminary mortgage decree was passed against the appellant and three 
others on 2nd September, 1952. Paragraph 2 of the decree stated: 

“ That there is now due to the plaintiffs on the aforesaid mortgage of the property set out in the 
schedule hereto, the sum of Rs. 48,583-4-0 (Rs. forty ee thousand five hundred and eighty three 
and annas four only) for principal, and the sum of Rs. 19,368-7-9 for the interest at 12 per cent. per 
annum on the aforesaid sum, and that on the 2nd January, 1953, there will be due the further sum of 
Rs. 1,988.58 making in all Rs. 69,895-1-0 (Rs. sixty nine thousand eight hundred and ninety five and 
anna one) ; 

Paragraph 6 of the decree provided for payment into Court of this sum of 
Rs. 69,895-1-0, declared due under clause 2 supra and the taxed costs, with interest 
at 6% per annum from the date of taxation to the date of payment. The judg- 
ment-debtors did not pay the mortgage amount as specified in the preliminary 
decree. A final decree was therefore, passed on gth January, 1953, stating that 
“ defendants 1 and 2 made default in the pa t of the amounts mentioned in 
the preliminary...... > and directing that “ the mortgaged property be sold in 
accordance with the preliminary decree made herein, dated 2nd September, 1952, 
and more particularly described in the Schedule hereto.” Both the preliminary 
a area are in Form Nos. 57 and 60 respectively under the old Original 
ide ; 


It is well-known that the provisions of Order 34, Civil Procedure Code, 
have not been completely adopted by the Original Side Rules which, under Order 
E ee aid 


* O.S. Appeal No. 10 of 1964. 13th July, 1964. 
11 
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29, has provided for a particular procedure to be adopted in the -matter of obtain- 
ing a decree on mortage and executing the same. Order 29,.rule 9 of the O.S. rules 
provides for the passing of decrees in the form set out earlier. Rule 12 says, ‘“‘ If the 
sale is confirmed, the Court may pass an order in Form No. 61 or Nos. 62”. Under 
Forms 57 and 60, to which we have just now made reference, the decree amount to 
be specified in the decree is (1) the amount of principal, (2) subsequent interest 
till the date of suit, and (3) further interest till the date fixed for redemption. Unlike 
rule 11 of order 34, Civil Procedure Code, there is no provision is Form No. 57 for 
including interest that accrued on the mortgage amount subsequent to the date 
fixed for redemption, in the final decree that is to be passed. There is no provision 
in the form of the final decree given in Form No.:60 for such subsequent interest 
being included. But the rules do contemplate the decree-holder being enabled to 
realise interest on his mortage amount from the date fixed for redemption till the 
date of realisation on the sale under the mortgage decree at a Jater stage. Form 
No. 61 provides in paragraph 3 thereof that, out of the sale proceeds, the amount 
due towards principal, interest till the date of suit and further interest till the date 
of redemption and costs should be paid first and that, after discharging the amount 
specified in the decree, interest subsequent to the date fixed for redemption till the 
date of confirmation of the sale can be paid to the decree-holder out of the surplus 
sale proceeds. The rule is the same even under the present rules. It is clear from 
the rules set out above that the final decree in a mortgage suit can only be made for 
the realisation the amount due on the mortgage as on the date of the suit together 
with subsequent interest till the date fixed for redemption and for no other amount. 
A decree-holder to whom payment is not made in terms of preliminary decree will 
be entitled to apply for a final decree for sale of the property, in the form set out 
above. But the amount in the final decree can only comprise the amounts 
specified in the preliminary decree. The interest that accrues subsequent to the 
date fixed for redemption, to which a decree-holder will justly be entitled, can only 
be provided for under the rules by the order confirming the sale: « 


In the present case, interest subsequent to the date fixed for redemption under 
the decree was included by the Master as due in the terms of the sale proclamation 
settled by him. This order was affirmed on appeal by Sadasivam, J. This order 
of the learned Judge would be unexceptionable if the procedure in execution of the 
mortgage decree were to be regulated strictly in accordance with Order 34, rule 11, 
Civil Procedure’ Code. But, as we pointed out above, there is a difference between 
the procedure sanctioned by the Code of Civil Procedure and that prescribed by 
the Original Side Rules. As the sale in the instant case is held under a decree passed 
on the Original Side, the rules thereunder alone will have to be followed. The 
sale proclamation can therefore only refer to the amount specified in the preliminary 
and final decrees. After the sale is effected, if there be a surplus after discharging 
the amount due to the decree-holder in terms of the decree, the order confirming 
the sale will have to deal with the question of awarding interest subsequent, to the 
date of redemption on the amount due to the decree-holder under the mortgage 
decree. The sale proclamation must therefore be brought in conformity with 
what we have stated above before execution is proceeded with. 


There will be no order as to costs. 
P.R.N. : . Appeal allowed. 


lo 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AND Mr. Justice P. 
RAMAKRISHNAN. ' 


The Assistant Collectorfof Customs, Appraising Department, eas a 
Custom House, Madras --. Appellant® 
a v. l ; i ; ; 
Messrs, H. V. Jain | a _. Respondent,’ 
Sea Custems Act (VIII of 1878), sections 29 and 167 (8) rel ay scope and distinction—Essentials 
of offerics under section 167 (37) read with section 29— ontrol Order, 1955—Import of goods worth 
more than the maximum itted by licence—Deliberate -valuation—Offence—Confiscation and penalfy— 
Legality—Concluston of Authority as regards real value and misstatemsnt—If conclusive in writ proceed- 
ings. 


Constitution of India (1950), Article 226—Finding of fact-—Interference. 


A’ person holding an import licence under the Import Control Order, 1955, has two obligations 
when importing . One flows from his import licence which, inter alia, requires him to give the 
approximate C.I.F. value to the Customs Authorities. Any contravention of this requirement, which 
is intended to see that the import does not exceed the value for which the licence has been given to him, 
would constitute an offence under the Import Control Order read with section 167 (8) of the Sea 
Customs Act, ae 


The second obligation on the importer, which flows from the provisions of the Sea Customs Act, 
is that under section 29 of the Act he 1s required to declare in his Bill of Entry or Shipping Bull, as the 
case may be, the real value, quantity and description of the goods imported, to the best of his knowledge 
and belief and to subscribe to a declaration at the foot of the Bill of Entry r ing the truth of bis 
statement. Section 30 of the Act clarifies the meaning of the expression real valus. A contravention of 
this second obligation is visited by the penalty prescribed by section 167 (37) of the Sea Customs Act. 


For the purpose of conforming to the terms of the licence granted under the ay eae Control 
Order, the Importer will be considered to have fulfilled his obligation, if he gives the C.F. value ; 
and if he has able to get a favourable bargain from his seller, be can stick to the lesser value of 
the goods imported and give it as the C.I.F. value, if he is able to limit it to the maximum permitted 
under his licence: He is not in such a case obliged to give the real valus as defined in section 30. But 
if there are data to hold that the C.I.F. value itself is a camouflage to hide the real value that passed 
between the importer and his seller, the Customs Authorities are entitled to see that the importer 
does not take undue advantage of his licence and use it asa cloak to import goods for which the real 
bargain constituted a higher value than the permitted maximum value of the import licence. 


The offence under section 167 (37) read with 29, however, is not an offence against the conditions 
of the import licence, but is an offence against the Revenue. The essence of it lies in the attempt to 
import into the country goods whose real value is higher than that declared in the Bill of Entry and thus 
to evade payment of the proper customs duty. 


Where the Customs Authority holds, on the data gathered, that the declaration in the Bill of 
Entry about the real value was an incorrect declaration, not made to the best of the knowledge and 
belief of the importer, and was a deliberate under-statement, the offence is made out and the importer 
cannot rely on the plea of the ‘“‘ best of knowledge and beligf ” . The best of knowledge and beligf for pur- 
poses of section 29 of the Sea Customs Act relates not so much to the bona fides of the bargain secured 
with the seller, but it relates to the real value of the goods in the Indian market for which the import 
of the goods is intended. 


; When there are adequate data for the Customs Authority for its conclusion , that cannot be assailed 
in"writ lear a ple it is a conclusion on the facts both as regards the real value and as regards the 
deliberate misd tion. The order of confiscation and the penalty imposed cannot therefore be 
assailed in writ i 

Stats of Orissa v. Bidyabhushan, A.I.R. 1963 S.C. 779, applied. 

Narayanan v. Collector of Customs, (1963) 1 M.L.J. 421, distinguished and explained. 


Appeal under clause 15 of the Letters Patent against the Order of Veeraswami 
J., dated 16th January, 1962, and made in the exercise of the Special Original 
Jurisdiction of the High Court in Writ Petition No. 784 of 1959, presented under 
Article 226 of the Constitution of India to issue a writ of certiorari calling for the 
records relating to the order of the respondent in No. S. 10/236/59-A.P. Gr. ITT, 
dated 8th August, 1959, and quash the said order and made therein. 

Additional Goverment Pleader (V. Ramaswamt), for Appellant. ; 

B. R. Dolia for Respondent. . i 


* W.A. No. 117 of 1962. 27th November, 1963. 
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The Judgment of the Court was delivered by 

Ramakrishnan, J.—This appeal is directed against the order of Veeraswami, J.s- 
in Writ Petition No. 784 of 1959. 

The respondent had an import licence for importing an agricultural product 
from Chiha called Star :Aniseeds and he entered into a contract with a firm in Hong: 
Kong for the purpose. That firm despatched the commodity and invoiced: it 
for a price of Rs. 979-16 nP., the equivalent of £73-1-3, beingithe value of 35 cwts. 
at Sh. 41-gd. per cwt. The importer has two obligations in such a context. One 
flows from his import licence, column 6 of which, requires him to give the approxi- 
mate C.I.F. value, to the customs authorities. This is intended to see that the 
importer does not exceed the value for which the licence has been given to hmm. 
Any contravention of this requirement will constitute an offence under the Import 
Control Order, 1955, read with section 167 (8) of the Sea Customs Act. There 
is a further obligation on the importer, which flows from the provisions of the Bea 
Customs Act. Under section 29 of the Act he is obliged to declare in his Bill of 
Entry or Shipping bill, as the case may be, the real value, quantity and description 
of the goods imported, to the best of his knowledge and belief, and shall subscribe 
a declaration at the foot of the Bill of Entry regarding the truth of his statement. 
Section 30 of the Act clarifies the meaning of the word real value thus : 

UF EEEREN the real value shall be deemed to be— 
(a) the wholesale cash price less trade discount, for which goods of the like kind and quality are 
sold, or are capable of being sold, at the time and place of importation or exportation, as the case may 


be, without any abatement or deduction whatever, except (in the case of goods imported) of the ameunt 
of the duties payable on the importation thereof ; or, 


(b) where such price is not ascertainable, the cost at which goods of the like kind and quality: 
could be delivered at such place without any abatement or deduction except as aforesaid. 
A contravention of this obligation is visited by the penalty in section 167 (37) (¢) 
of the Sea Customs Act, which provides for a penalty, if it be found, when the 
goods are entered at the customs either for importation or exportation, that the 
AE of the packages have been mis-stated in regard to sort, quality, quantity 
or value. 

The customs authorities apprehended that the Antseeds imported by the respon- 
dent from Hong Kong, were being valued at a figure much less than their real 
value, and they gave notice to the importer to show cause against confiscation of 
the goods, as well as levy of penalty, stating that he had contravened both section 
167 (8) and section 167 (37) of the Sea Customs Act. After an enquiry, at which 
the importer was represented by learned Counsel Sri R. M. Seshadri, the Assistant 
Collector of Customs, Madras, ordered confiscation of the goods under both the 
sections above referred to, and gave him the opportunity to pay a fine of rupees 
two thousand eight hunderd in lieu of confiscation and to clear the goods. There- 
after, expressing the opinion that the importer had deliberately under-valued the 
goods leading to loss of revenue, a personal penalty of Rs. 250 was also imposed 
on him, under section 167 (37) of the Sea Customs Act. Aggrieved against this 
order, the importer filed the writ petition now under consideration, which came up 
before Veeraswami, J., for disposal. The learned Judge referred to the plea of 
the importer that, that in this particular case the goods being from old stock, the 
Hong Kong dealer was prepared to sell them at a lesser value, and the department 
had completely overlooked this aspect of the question. ‘There was nothing to show 
in this case, that the invoice price was merely a cloak for dishonest means of import- 
ing goods of higher value than that covered by the licence. ‘There were no circum- 
stances justifying such a finding. There was nothing in the Sea Customs Act, 
which prohibited an importer from getting a favourable bargain by which he was 
enabled to import goods of higher value for a lower price, and he could not be pena- 
lised if the price shown in the invoice had been honestly arrived at as a result of a 
good bargain: The learned Judge also referred to a prior judgment given by one 
of us reported in Narayanan v. Collector of Customs’ in support, observing that the 
facts in this case were more or less analogous to those dealt with in that decision. 





1. (1963) 1 M.LJ. 421. 
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He thereupon allowed the writ petition and quashed the order of the Customs 
:authority. Against this decision, the Customs authority has filed the appeal under 
the Letters Patent. 


It is pointed out to us on behalf of the appellant, that the obligation tò conform 
to the terms of the licence granted to the importer under the Import Control Order, 
1955, will be fulfilled if the importer gives the C.I.F. value for the purpose of satisfy- 
ing the authorities that he had limited the value of the goods imported to the maxi- 

mum permitted under his licence. If he was able to get a favourable bargain 
from his seller, he can stick to the lesser value thus obtained, and give it as the C.I.F. 
value. He is not obliged in such a case to give the real value as defined in Section 
30 of the Sea Customs Act. It is this view which was mentioned by one of us, 
in the decision in Narayanan v. Collector of Customs!, where at page 686 the follow- 
ing observation is found : 


“ The question in the present case is whether for the purpose of construing the licence "granted to 
the petitioner that value under section 30 has got to be adopted .......... The only governing 
ifactor, so far as that question is concerned, is the contract price between the parties ................ 
There may be cases where the invoice price was only a camouflage to hide the real price .......... 
In those cases it will be competent for the authorities to ascertain the real price of the goods for the 
purpose of entry without offending the provisions of the Import Control Order. In the present case 
there is no suggestion that the C.I.F. price covered by the invoice sent to the petitioner is anything 
«other than £ 36-15-0.” 


It is obvious that the above decision was confined to the first of the obligations 
‘we have mentioned above, namely, conforming to the terms of the licence granted 
under the Import Control Order, and for that purpose, the importer will be con- 
sidered to have fulfilled his obligation if he gives the C.I.F. value but if there are 
data to hold that the C.I.F. value itself is a camouflage to hide the real value that 
passed between the importer and his seller, the customs authorities are entitled 
to see that the importer does not take an undue advantage of his licence and use 
it as a cloak for importing goods for which the real bargain constituted a higher 
value than the permitted maximum value of the import licence. But the offence 
under section 167 (37) read with section 29 of the Sea Customs Act is not an offence 

inst the conditions of the import licence but is an offence against the revenue. 
"The crux of it lies in trying to import into the country, goods whose real value is 
higher than the value declared in the Bill of Entry, and thereby evading payment 
of the proper customs duty. This second obligation has not been the subject- 
matter of the decision above referred to, anid arises with reference to this particular 
case before us. No doubt, the Customs authority proceeded to deal with the 
importer on.the basis that he hdd violated both the-obligations. In view of the 
fact that there is no evidence that the bargain, which he struck with the Hong 
Kong seller and as revealed in the invoice, was anything other than the real bargain 
between them,-it could be properly held that there was no case for punishing the 
importer under section 167 (8) for violating the terms of the licence granted to 
him under the Import Control Order. But the second obligation leading to a 
penalty under section 167 (37) of the Sea Customs Act still remains to be considered. 
“The Assistant Collector of Gustoms in the order imposing the penalty, has specifi- 
cally referred to this aspect of the case. He has observed :— 


“Inspection of the sample has shown that the goods are fresh and there is no difference between 
the average quality goods and those under dispute now. This position has also been accepted by 
Shri Seshadri. The enquiries in the local market show that this commodity has never been offered 
„at a price lower than £ /7 ton. The enquiries also reveal that there is a very good demand for 
Star Antseeds and the available stocks can find ready buyers .............. In the case of manu- 
factured articles, there may be occasions when accumulated stocks are offered at a lower price specially 
when the types are getting obsolete and being superseded by other improved patterns. tn the case of 
Star Aniseeds which is an agricultural produce these considerations do not hold good. The inspection 
‘of the samples shows that the goods im are fresh and as good as goods of normal quality quoted 
at £17 per ton. This being the case, I am not inclined to place reliance on the correspondence pro- 
duced and accept the plea of the importers that the goods have been obtained at the lower price these 
ibeing from old stock lying with the forcign suppliers.” 
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This would show that the Customs authority held, on the data gathered, that the 
declaration in the Bill of Entry about the real value of the goods was an incorrect 
declaration, not made to the best of the knowledge and belief of the importer. 


The-best of the knowledge and belief, for the purpose of Section 29 relates not 
so much to the bona fides of the bargain secured with the seller, but it relates to- 
the real value of the goods in the Irdian market, for which the import of goods 
is intended. The respondent, by virtue of his having been able to obtain an import 
licence, must have been fully aware of the conditions in which Antseeds were being 
sold in the Indian market at the time of the import. The Customs authority was 
certainly entitled to hold, in the above circumstances, that the value given in the 
Bill of Entry was deliberate under-statement. The learned Counsel for the res- 
pondent urged before us that the Customs authority had not adverted to the require- 
ment of best of knowledge and belief mentioned in section 29 of the Act. But the 
Customs authority has given a finding that the under-statement was deliberate, 
implying that the importer could not rely upon the plea of best of knowledge ant 
belief. 


Veeraswami, J., has not adverted to the portion of the finding of the Customs 
authority, relating to the second obligation leading to the penalty under section 167 
(37), but has proceeded on the basis that what mattered was only the giving of the 
invoice price for the purpose of conforming to the Import Control Order. But the 
respondent having attacked the order of the Customs authority which covers con- 
travention of both the provisions, the question whether there was a contravention 
of section 167 (37) was a matter affecting the jurisdiction of this Court, for interfer- 
ing with the order of the Customs authority in Writ proceedinss. Consequently, 
it'is open'to us, to examine the correctness of the ada of the Customs authority 
from the point of view of the contravention of the second obligation. We find 
that ‘there were adequate data before the Customs authority for its conclusion. 
The conclusion is one on the facts, both regarding the real value and ‘regarding 
the ‘deliberate, misdeclaration, about it. The finding, therefore, cannot be assailed 
in’ writ proceedings. No doubt, the order of confiscation is based upon’an adverse 
finding ‘against the importer regarding the contravention of both the ‘obligations, 
but the order can certainly be supported on the finding regarding the contravention 
of the second onde itd To aha case the principle laid down by the Supreme 
Court in State of Orissa v. Bidjabhušhan! will apply. It appears to us that : the 
order of cdtifiscation passed by the Customs authority as well as the penalty. imposed, 
are not‘ assailable in these proceedings. 


The appeal j is allowed.and the writ petition .is dismissed. . The appellant will 
get the costs from the Puen ra in this appeal... 

. P.R.N. oo : Appeal allroad: 

IN THE. HIGH COURT OF JUDICATURE. AT MADRAS. | 
_ PRESENT :—MR. S. RAMACHANDRA IYER, Che. tie AND Mr. PR T. 
VENKATADRI. , 
D. Kuppuswami Ghettiar and aien ne Appellants - 
v. 

A. R. C. B. Pean ua hi Chettiar and others .. Respondents. 

Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 2 (ys Building ”*_Co-otomer 


of buildi ng selling irided chase and catline lease of auch share from tendo If ecomes tenant of “building” — 
ight to drotection of Act—Fotnt teants—Right of. 

a DNAS THROES ere rene om er eT ere Te 
from his vendee of the undivided share con 1 by him to the vendee, he cannot claim to be entitled 
to the protection afforded by the Madras B (Lease and Rent Control) Act, because in such a 
case there is no lease of any “ building ” and d in sectiun 2 (1) of the Act, even assuming the 
arrangement to be one by way of lease. 





_. IL. AIR. 1963 S.C. 779. wee =k & 6a 
* Appčal No. 527 of 1961 and 
Memorandum of cross objections. . ' 5th March, 1964, 
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By reason of the sale of the undivided share,,the vendor and the vendee become thereafter co- 
tenants of the building, A Ent to demand and obtain partition by 
motes and bounds of the joint property, but till that is done, it cannot be said that any of the sharers 
has got an exclusive right to any part of the joint property. 


Pi 

Where one co-tenant allows another co-tenant to enjoy his undivided share, it canhot be said 
that he has such exclusive right to the property, as to be capable of being let out. Much less can it 
be said that any part of such a building has been let out. o Co-owner can say that he is the owner 
of any part or designated part of the building. His interest would be to the extent of the share owned 
by him in the esa Sa the property. If he, under an arrangement, purports to let out or enters 
into an arrangement tor the enjoyment of the property by the other, that transaction can be 
only as one with respect to the undivided share of the entire property and not with reference to any 
Control) hot Part Ofa “ building” within the meaning of the Madras Buildings (Lease and Rent 

trol) Act. - i ; 


Appeal against the decree of the Court of the Second Additional Subordinate 
Judge, Coimbatore, in I.A. No. 268 of 1960 in O.S. No. 43 of 1959. 


K. Sarvabhauman, for Appellants. 
R. Gopalaswamy Ayyangar and G. Venkatarama Ayyar, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C- J. :—This is an appeal against the final decree in a 
partition suit instituted under the following circumstances: The deceased first 
defendant, Dasappa and his son, Kuppuswami owned, among other properties, 
four shops in Coimbatore town. On 14th May, 1944, Dasappa sold his urdivided 
half share in the buildings-to the plaintiffs in the suit. Soon afier the sale Dasappa 
who was carrying on business in the premises sold obtained a lease from his vendee 
of the undivided share conveyed to him. Subsequently the vendee filed a suit 
O.S. No. 43 of 1959 for partition and delivery of separate possession of his share in 
the properties. There was a preliminary decree in the suit. When the plaintiffs 
applied for the passing of the final. decree, Kuppuswami (second defendant), 
Dasappa having died, inter alia contended that in as much as he was in possession 
as a tenant of the premises under the plaintiffs he would be entitled to protection 
afforded by the Madras Buildings (Lease and Rent Control) Act and that therefore 
na effective decree for delivery of possession could be passed in the case. The 
learned Subordinate Judge dealt with the contention in the way it deserved . 
but at the same time he observed that the second defendant could resist, pleading 
his rights at the stage of delivery of possession. The second defendant was not 
satisfied with the provision and he has come up in appeal. The plaintiff has filed 
a memo. of cross-objections stating that there could be no relationship of landlord 
and tenant between the parties. 


We are afraid that the learned Subordinate Judge has done less than justice 
to the plaintiffs. ‘The lease, as we said, was of an undivided moiety of the buildings. 
By reason on the sale deed executed by Dasappa in favour of the plaintiffs, the 
the vendor and the vendees became thereafter co-tenants of the property. The 
tigh's of the co-tenants who hold the undivided pro between themselves are 
now well-settled. Each has an undoubted right to demand and obtain partition 
by metes and bounds of the joint property but till that is done it cannot be said 
that any of the sharers has got an exclusive right to any part of the joint property. 
In theory such a co-tenant is entitled to be in possession and to use every part of 
the common property so long as he does not exclude his co-tenant; In the instant 
case the vendors wishirg to have undisturbed possession of the buildirgs entered 
mto an arrangement by which compensation for such exclusive Pee was 
agreed to be paid, though describirg it as rent. We cannot therefore regard the 
arrangement between the parties as strictly conforming to a case of agreement 
for lease. 


_ oe 7 


But assuming that there was one by way of lease, as indeed it purports to be 
so, the question then is whether the lease was of the buildirg within the méaning 
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of the Rent Control Act. The term “ Building” has been defined in section 2 
(1) as any building, hut or part of a building or Hut let or to be let separately for 
residential or non-residential purposes. In a case of this kind where one co-teant 
allows another co-tenant to enjoy his undivided share, it cannot be said that he 
has such exclusive right of the property, as to be capable of being let out. Much 
less can it be held that any definite part of such a building has been let. No co- 
tenant can say that he is the owner of any part or designated part of the building. 
Flis interest will be to the extent of share owned by him in the entirety of the 

roperty. ‘Therefore, if he, under an arrangement purports to let out or enters 
into an arrangement for the enjoyment of the property by the other, that transaction 
can be regardéd only as an arrangement with respect to the undivided share of 
the entire property and not with reference to any building or part of the building. 


We are, therefore, unable to regard the arrangement of the year, 1944, as In 
any way entitling the second defendant to claim any rights under the Rent Control 
Act, as there has been no lease of the building within the meaning of the Act. In 
this view the appeal will have to be dismissed and the memorandum of cross- 
objections allowed. The appellants will pay the costs of the respondents in the 
appeal. In view of the fact that the appellants are said to be now carrying on 


business in the building {we grant them three months’ time to give vacant 
possession. 


~ BR.N. Appeal dismissed, Memo. of cross- 
objections allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


"PRESENT :—MR. S. RAMACHANDRA Iyer, Chief Justice ;AND Mr. JUSTICE 
WK. SRINIVASAN. | 


M. K. K. R. Muthukaruppan Chettiar and another .. Applicants* - 
l Ve ; 
The Commissioner of Income-tax, Madras ; .. Respondent. 


Officer not accepting partition, assessing father as Kartha on the total i ' 
“dlased with a endor dojeliste “othe A 


ement ete eager _ ather and son—. 1 
pariition cancelling assessment on father made as Kartha—Notice of reassessment on father and ths 
finding of llate authority—Divided father, no right to represent divided son in : s-— Divided pa a 


third party—No removal of bar of limitation tn case of son. i i 
_ There was a complete ition between the father and son on 7th Febru 
-assessees, the father as an individual and the gon as the Kartha of his own family, su epee oa 
returns of their respective Income with reference to the assessment year 1950-51, 1951-52 and 1952-53 
putting forward the partition. The Income-tax Officer refused'to accept the case of partition treated 
the father as the Kartha of the Hindu undivided family, and the total income of the two ‘assesiees 
was assessed in the name of the Kartha. The Officer in consequence, closed the assessment of.the 
son with an endorsement ‘ no assesment’. The appeals preferred by the father and son were success- 
ful and on the acceptance of the case of partition, the assessment of the father as the Kartha was can- 
celled by order dated 18th December, 1954. On 2nd March, 1957, the Income-tax Officer issued 
notices under section 34 (1) for all,the three years on the two assessees for bringing to tax their res- 





.® (Tax Case Nos. 156 and 157 of 1960. ] ) 
(Reference Nos. 73 and 74 of 1960.) i a aaa ac 
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ective income as divided members. The validity of the notices was impugned on the ground of 
imitation. The department and the Tribunal completed the assessments overruling the objection 

as to limitation relying on the second proviso to section 34 (3). On a reference under section 66 (1) 
’ 


Held, the provision in the second proviso to section 34 (3) of the Act enabling action fọr reassess- 
ment in consequence of a finding of an appellate authority, in so far as it related to remove the 
time bar on persons other than the assessee is bad as violating Article 14 of the Constitution. But 
the provision is valid in so far as it removes the time bar in respect of the assessees who are actual 


parties to the appeal. 


The application of the proviso is limited to the year the assessment of which formed the subject 
of appeal before the Appellate authority and its effect so far as those who are parties to the appeal, 
is to provide a machinery under section 34 to enable investigation afresh in such cases, In short 

it will be a mere substitute for a remand, 


The expression “any person” in the proviso is used in a limited sense, having regard to the scope 
of the subject-matter dealt with by the section, that is, that person must be one who would be liable 
to be assessed for the whole or a part of the income that went into the assessment of the year under 
appeal or revision. 
ve a finding had a tative 


If the assessee, in whose appeal, the Appellate authority 
capacity, like a firm, association of person, or Hindu undivided 
that any finding so given in such assessment would be binding on those whom he represented. After 
a division in the Hindu family, the divided father cannot represent the divided son. The son would 
be a third in regard to any finding given by the Appellate authority dealing with the appeal 
of the divided father. 


On the facts, the assessment of the father for the years in question is valid. The assessment of 
the son for the years 1950-51 and 1951-52 would be invalid as barred by limitation and the proviso 
being inapplicable while the assessment for the year 1952-53 would be valid as within time. The 
Officer closed the return of the son with the remark ‘ no assessment.’ That is a lawful termination 
of the proceedings and it would, therefore, be competent to the Officer to initiate proceedings under 
section 34. Since the assessment on the father as Kartha was cancelled by the Appellate authority, 
at cannot be said that the original return is stil] pending and no resort could be had to section 34, 


Case referred to the High Court by the Income-tax Appellate Tribunal, ‘ Madras 
Bench’ under section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922), 
in R.A. Nos. 657 to 658 of 1959-60 and 654 to 656 of 1959-60 (Assessment years 
1950-51 to 1952-53). 


K. Narayanaswami and K, Madhavan, for Applicants, 
V. Balasubramaniam, Special Counsel, for. Income-tax, on behalf of Respondent, 


The Indgment of the Court was delivered by 


S. Ramachandra Iyer, C. J.—The two references cited above concern the assess- 
ment of two members ofa divided Hindu family, Karuppan Chettiar and hisson. The 
latter and his minor sons even now constitute a Hindu undivided family and he has 
been assessed as its Karta. The first of the cases referred to above arises out of his 
assessment, while the second one concerns that of his father, Karuppan Chettiar. 
Prior to the partition, the family owned properties and businesses in India and Penang. 
It also had an interest in certain firms in Keddah, Kungayangone and Coloroon. 
The partition between the father and son took place on 7th February, 1951. It was 
a complete partition. The fact of partition was intimated by the assessees to the 
Income-tax Authorities even during the proceedings relating to the assessment for 
the year 1949-50. Both the assessees, the father as an individual and the son as the 
‘Karta of his family, submitted voluntary returns of their respective income to the 
Tncome-tax Officer, Tiruchitappalli District, with reference to the three years 1950-51, 
1951-52 and 1952-53. They put forward the partition arrangement entered into 
between them during the year of account relative to the first of the assessment years 
mentioned above. The Income-tax Officer refused to accept the partition ; he 
treated Karuppan Chettiar’s returns for the three years as one made on behalf of the 
Hindu undivided family of which he was the Karta, as he, according to the Officer, 
continued to be the Karta. The total income of the two assessees was assessed in 
the hands of Karuppan Chettiar, as the Karta of the family. 


12 
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The returns filed by Muthukaruppan Chettiar on behalf of the family, consisting 
of himself and his minor sons, were then taken up and the Income-tax Officer, re- 
lying on his own finding about the non-division of the main family in the other case, 
closed the file with an endorsement of ‘no assessment’. Neither in the case of 
Karuppan Chettiar nor in that of his son, did the Officer make any protective assess- 
ment on the basis of the respective returns. In the latter case, he contended him- 
self with the observation that if his order rejecting the plea of partition were to be 
- yes on appeal, proceedings could thereafter be initiated under section 34 of 
the Act. 7 - 


Appeals were filed by Karuppan Chettiar before the Appellate Assistant Com- 
missioner against the order of the Income-tax, Officer refusing to recognise the family 
partition and also in regard to the actual assessment. The appeals were successful ; 
the partition was accepted and the assessments on Karuppan Chettiar as the Karta 
of an undivided family was cancelled. This order is dated 18th December, 1954. 


On 2nd March, 1957, the Income-tax Officer issued notices under section 34 (1) 
for allthe three years on the two assessees, for bringing to tax their respective income 
as divided members of a joint family, on the footing that such income had escaped 
assessment. The validity of the notices was impugned for the reason that inasmuch 
as there were returns submitted by the two assessees, any proceedings under section 
34 (1) (b) could be initiated only within four years of the date of expiry of the year 
of assessment, and as that had not been done, the notices were invalid. 


This contention cannot, obviously, apply, to the year of assessment 1952-53, 
as the notice had been issued within four years of 31st March, 1953. The assessment 
by the Income-tax Officer was made on 9th April, 1957, that is, within the period 
permitted by the first proviso to sub-section (3) of section 34. o 


The Income-tax Officer overruled the objection as to limitation, relying on the 
second proviso to section 34 (3). The assessments were upheld on appeal by the 
Appellate Assistant Commissioner and on further appeal by the Appellate Tribunal. 
The following question has been referred to us under section 66 (1) of the Act : 


“Whether the aforesaid assessment for 1950-51, 1951-52 and 1952-53 are valid? ” 


The main contention on behalf of the assessee before us is that the second proviso 
to section 34 (3) is totally invalid as contravening Article 14 of the Constitution and’ 
that, therefore, the removal of the bar of limitation provided by it cannot be valid. 
‘We may point out that the Tribunal besides relying on the second proviso to section 
34 (3), justified the order of assessment passed by the Department in the two cases 
holding that the case would also fall under section 34 (1) (b) and that independent 
of section 34, there would be a power in the Income-tax Officer to proceed to re-assess 
the two assessee by virtue of the finding reached by the Appellate Assistant Com- 
missioner in regard to the partition effected between the two assessees under sec- 
tion 25-A (2). Learned Counsel for the Department did not support the order of 
the Tribunal either on the footing that section 34 (1) (b) applied to the case or 
that the order under section 25-A (Z) itself would confer jurisdiction upon the 
Income-tax Officer to make an assessment without there being an order of remand: 
or independently of the proceedings being initiated under section 34. 


The substantial question for consideration in the present case therefore, is, 
whether the second proviso to section 34 (3) will save the assessments frem the bar 
of limitation. Section 34 provides for a contingency where the inccme of assessee 
had escaped assessment. There are two classes of cases dealt with by it : (i) where 
there had been an omission or failure on the part of the assessee to make return or to: 
disclose fully and truly all material facts necessary for the assessment ; vide sectior 
34 (1) (a) ; (i) where the Income-tax Officer, in consequence of information in his 
possession, has reason to believe that income, profits or gains chargeable to tax had 
escaped assessment. This 1s provided for by section 34 (1) (6). This clause will 
apply to a case where the assessee had furnished a return but his income or part 
thereof had escaped assessment for one reason or another. Sub-section (3) of sec- 
tion 34 provides that notices for initiating proceedings under the section (which is 
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an essential preliminary for proceedings thereunder) have to be issued, in cases coming 
under clause (a) of section 34 (1) within a period of eight years and with respect to 
cases coming under clause (b) thereof, within a period of four years from the end 
of the year in which the income was first assessable. The section has been amended 
from time to time ; One of the amendments introduced is the second proviso to sec- 
tion 54 (3) which, enacted inter alia, an exception to sub-section (3). That proviso 
runs : 

“ Provided further that nothing contained in this section limiting the time within which any 
action may be taken or any order assessment or re-assessment may be made shall apply to a re-assess- 
ment made under section 27 or to an assessment or re-assessment made on the assessee or any person 


in consequence of or to give effect to any finding or direction contained in an order under section 31, 
section 33, section 33-A, section 33-B, section 66 or section 66 -A.”’ 


The effect of the proviso is to remove the time-limit for the initiation of 
proceedings under section 34 in respect of escaped income of an assessee and give 
effect to the direction contained in any appellate order. It is this provision that has 
been relied on by the Department as well as by the Appellate Tribunal for sustaining 
the proceedings taken under section 34 against the two assessees in the instant case. 


As we stated, this proviso has been impugned as discriminatory in its operation 
and, therefore, void as contravening Article 14 of the Constitution. The argument 
is that while under the proviso the assessment on assessees in whose cases the Appellate 
authority gave a finding that the income was assessable for example as the income 
of another year, could be reopened for such year without any bar of limitation, the 
other assessees, whose appeals were disposed of without any such finding, could 
obtain the benefit of the bar of limitation, if their assessments were to be reopened 
on the ground that the income had escaped assessment. 


As we stated, this proviso has been impugned as discriminatory in its operation 
and, therefore, void as contravening Article 14 of the Constitution. 


In S. C. Prashar v. Vasantsen Dwarkadas1, the Bombay High Court took the 
view that no valid distinction could be drawn between persons with regard to whom 
a finding or direction was given by the Appellate authority and persons with regard 
to whom no such direction or finding, was given and that, therefore, the second 
proviso would have to be struck down as ultra vires. This decision went up on appeal 
to the Supreme Court in Prashar v. Vasantsen Dwarkadas*. The learned Judges, 
by a majority held that in so far as the second proviso to section 34 (3) authorised the 
assessment or re-assessment of any person, other than the assessee, beyond the period 
of limitation specified in section 34, in consequence of or to give effect to a finding 
or direction given in an appeal, etc., violated the provisions of Article 14 of the Consti- 
tution and was, therefore, invalid to that extent. 


It will be noticed that the view of the Bombay High Court was that the 
provision in the second proviso to section 34 (3) was void even inits application to 
assessees as distinguished from third parties. 


S. K. Das, J., was inclined to accept this view, though the learned Judge found 
that it would be sufficient for the purpose of the case before him to invalidate the 
proviso so far as it affected persons other than the assessees, who were not parties 
to the proceedings enumerated in it. Kapur and Sarkar, JJ., who with Das, J., con- 
stituted the majority, did not express any opinion on the wider question. It is clear 
from their judgment that they were prepared to regard the second proviso to 
section 34 (3) as unconstitutional only in so far as it deprived a third party of the 
immunity given against the assessment or re-assessment after the expiry of the period 
of limitation prescribed in the section. Sarkar, J., adopted the reasons given by 
him in his judgment in a connected case, Commissioner of Income-tax v. Sardar 
Lakshmir Singh®. At page 78 the learned Judge pointed out that the aforesaid 


Pe ee pe ee we a a re ee oe eT el 
1, (1956) 29 LT.R. 857 : LL.R. (1956)Bom. ALR. 1963 S.C. 1356. 
374: ALR. 1956 Bom. 530. 3. (1963) 1 S.C.J. 729 : (1963) 49 LT.R. 70: 
2. (1963)1 S.C.J.687 : (1963) 49 LT.R.1: ALR. 1963 S.C. 1394. 
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proviso would be invalid only in regard to its operation against third parties. The 
judgment of the majority has subsequently been understood as invalidating the 
proviso only in so far as it removes the bar of limitation with respect to a person 
other than the assessee : vide observations of Mudholkar, J., in Income-tax Officer v. 
Murlidhar Bhagwan Dast. : l 


Hidayatulla and Raghubar Dayal, JJ., who took the minority view in Prashar v. 
Vasantsean Dwarkadas?, upheld the validity of the second proviso. Again in In- 
come-tax Officer v. Murlidhar Bhagwan Dast, Mudholkar, J., giving the dissenting 
judgment on behalf of himself and Raghubar Dayal, J., pointed out that the second. 
proviso to section 34 (3) could not be held to contravene Article 14 of the Consti- 
tution, as the discrimination was based upon a reasonable classification, namely, 
a real difference between assessees with respect to whose escaped income a judicial 
finding or direction was made by the Appellate authority and, those with respect to 
which no judicial finding or direction was made by such authority. The learned 
judges took the view that the precise question, namely the inapplicability of Article 14 
to cases where there was a sub-classification, did not form the subject-matter of the 
decision in the earlier case. 


Notwithstanding the dissenting opinions of the eminent Judges in the two cases 
referred to above, the view of the majority of the Judges in Prashar v. Vasantsen 
Dwarkadas*, will have to prevail. Das, J., no doubt gave expression to the 
view that the second proviso to section 34 (3) would be invalid entirely i.e., even in 
relation to proceedings taken as against an assessee who was a party to the previous 
proceeding in which a finding or direction was given. But this view was only in the 
nature of obiter dictum, as the learned Judge himself found it unnecessary to go so 
far for the purpose of the disposal of the case before him. But even so, that obser- 
vation will be entitled to utmost respect and we would have followed the same but 
for the fact that the later decisions of the Supreme Court proceeded on the footing 
that the majority decision in that case should be taken as only invalidating the proviso 
to the extent of its operation against third parties to the proceedings. We may, in 
this connection, refer to the case decided along with Prashar’s case*, namely, 
Commissioner of Income-tax v. Sardar Lakshmir Singh1, In that case the assessee 
Lakhmir Singh and his father who once constituted a Hindu undivided family, filed 
separate returns for their income for the year 1946-47 on the ground that they had 
become divided. The Income-tax Officer overruled the case of partition and assessed 
the total income of the two persons as income of a Hindu undivided family. Sub- 
sequently, the Appellate Assistant Commissioner, before whom an appeal in tegard 
to the assessment for the earlier year 1945-46 was pending, upheld the plea of the 
assessees that they had become divided even prior to that year and set aside the assess- 
ment for that year. On 27th November, 1953, the Income-tax Officer proceeded to 
assess Lakhmir Singh on the basis of his return made for the year 1946-47. Although 
such an assessment was made more than four years after 31st March, 1947, it was 
argued that the second proviso to section 34 (3) would save the assessment from the 
bar of limitation. The majority of the Judges, Das, Kapur and Sarkar, JJ., held 
that the assessmeht was invalid, though for different reasons. Das and Kapur, JJ., 
were of opinion that as the jurisdiction to assess for the year 1946-47 had become 
barred even before the second proviso to section 34 (3) came into force, (that is, 
Ist April, 1952) the assessment was invalid. Sarkar, J., as stated earlier, rested his 
conclusion on the ground that the second proviso to section 34 (3) could not 
validly operate against third persons and that Lakhmir Singh should be regarded 
as a third person in the assessment proceedings in which his father was sought to 
be assessed, for the year 1945-46. The learned Judge stated at page 279: 

“The respondent, Lakhmir Singh, was not the assessee in the section 31 proceedings in con- 
sequence of which the assessment order against him was made. ‘The assessee was his father as the 


Karta of non-existent family. The proviso is invalid against the respondent, Lakhmir Singh.” 
(Italics ours). 


en 


1. (1964)1 LT.J. 599 : (1964) 1 S.CJ. 583: 2. (1963) 1 S.C.J. 687 : 1963) 49 I.T.R. 1: 
(1964) 52 I.T.R. 335 at 349. A.LR. 1963 S.C. 1356. 
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Hidayatullah and Raghubar Dayal, JJ., held that the second proviso to section 34 (3). 
could validly operate to save the assessment from the bar of limitation. 


It will be noticed, that the case before the Supreme Court, just referred to, 
was one wherein a divided family the father was sought to be assessed as the Karta 
of a family which in law was non-existent. It was held that any finding reached 
by the appellate authority, in that case about there having been a partition in the 
family, would not enable the Income-tax Officer, under section 34, to initiate pro- 
ceedings against the son, who was not a party to the appeal. In other words, the 
family having been divided, the father could not have represented the sonin the 
proceedings in which he was described as the Karta of the family. The son, in such 
a case, would be a third party to the proceedings initiated against the father, albeit 
the father was stated to be the Karta of the family, and, therefore, the second pro- 
viso to section 34 (3) was held not to save the bar of limitation against him. 


The rule laid down by the majority of the Judges of the Supreme Court in 
Prashar’s case+,was applied by the Bombay High Court in M.B. Thacker v. S.P.Pande® 
even in regard to the assessee himself. With great respect, we are unable to share 
this view. As we pointed out earlier the observation of Das, J., in Prashar’s case}, 
that the second proviso to section 34 (3) would be invalid even against the assessee 
was a mere obiter and the Supreme Court, in later cases, has understood that case 
as merely laying down that the second proviso to section 34 (3) would be invalid 
only against third parties. In regard to actual parties to the assessment, we are 
unable to see how it can be said to be discriminatory. Even apart from the proviso, 
it will be open to an Appellate authority, who gives a finding of the kind mentioned: 
in the proviso, to 1emand the proceedings for further investigation by the Income- 
tax Officer so far as the party is concerned. Such a remand will of course not be 
possible under section 66. The effect of the second proviso, so far as those who are 
parties to the appeal are concerned, is to provide a machinery under section 34 to 
enable investigation afresh, in such cases. In short, it will be a mere substitute for- 
aremand. So much will be clear on a true interpretation of the terms of the 
proviso. , 

In Income-tax Officer v. Murlidhar Bhagwan Das*, the Supreme Court held’ 
that the expression “‘ any person ” occurring in that proviso must be held to have 
been used in a limited sense, having regard to the scope of the subject-matter dealt: 
with by the section, that is, that the person must be one who would be liable to be 
assessed for the whole or a part of the income that went into the assessment of the 
year under appeal or revision. After referring to the other provisions of the Act, 
Subba Rao, J., who spoke for the majority of the Judges, said : 


“ If so construed, we must turn to section 31 to ascertain who is that person other than the- 
appealing assessee who can be liable to be assessed for the income of the said assessment year. A 
combined reading of section 30 (1) and section 31 (3) of the Act indicates the cases where persons 
other than the appealing assessees might be affected by orders passed by the Appellate Commissioner. 
Modification or setting aside of assessment made on a firm, joint Hindu family, association of persons 
for a particular year may effect the assessment for the said year on a partner or partners of the firm, 
member or members of the Hindu undivided family or the individual, as the case may be. In such 
cases though the latter are not eo-nominee parties to the appeal, their assessments depend upon the 
assessments on the former. Tho said instances are only illustrative. It is not Necessary to pursue the 
matter further. We would, therefore, hold that the expression ‘ any person ’ in the setting in which 
it appears must be confined to a person intimately connected in the aforesaid sense with the assess-- 
ments of the year under appeal.” 

This interpretation of the proviso renders it really unnecessary to consider the 
vires of the second proviso to section 34 (3), as the section itself was not intended’ 
to cover those cases. In the judgment above-mentioned, the Supreme Court has 
limited the application of the proviso to the year, the assessment which formed the 
subject of appeal before the Appellate authority. They observed : 

OF gear. Gc atte we hold that the said proviso would not save the time-limit prescribed under 


sub-section (1) of section 34 of the Act in respect of an escaped assessment of a year other than which, 
is the subject-matter of the appeal or the revision, as the case may be.” 





1. (1963) 1 Ser 687 : (1963) 49 I.T.R. 1: 3. (1964) 1 I.T.J. 599 : (1964) 1 8.C.J. 583%: 
A.I.R. 1963 S.C. 1356. (1964) 52 I.T.R. 335. 
2. A.LR. 1964 Bom. 170. 
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It is implicit in the observation above-mentioned, that the second proviso 
would be valid so far as the escaped assessment of the year, which formed the 
subject-matter of the appeal before the Appellate authority. 


The-question then is, whether such a finding can lift the bar of limitation on the 
assssment of other persons of the category enumerated in the observation of Subba 
Rao, J.,to which we have just now made reference. If the assessee, in whose 
appeal the Appellate authority gave a finding, had a representative capacity it can 
reasonably to be taken that any finding so given in such assessment, would be 
binding on those whom he represented. If the individual assessments of those 
persons are sought to be modified by resort to section 34 (1) in consequence of such 
a finding, even after the period of limitation had run out, it can be said that the pro- 
viso would apply to them. But, it is unnecessary to consider whether that is SO 
or not, in the instant case. Here, Karuppan Chettiar has been found to be divided 
from his son Muthukaruppan Chettiar on 7th February, 1951. Therefore, at the 
time when he submitted the returns, he did not purport to and indeed would have no 
tight to repiesent his son. Hence, the finding of the Appellate Assistant Commis- 
sioner, in his case, could not bind his son Muthukaruppan Chettiar, On the 
principles laid down in Income-tax Officer v: Murlidhar Bhagwan Das", his case will 
not be covered by the proviso. On this ground alone, the assessment under section 
34 against him for the years 1950-51 and 1951-52 will have to be considered invalid, 
as the notice under section 34 was issued beyond the period prescribed. But, as 
we pointed out earlier, the assessment of Muthukaruppan Chettiar for the yea 1952- 
53 would be valid, as the notice under section 34 was issued within the period of 
four years from the end of the year of assessment. 


It is, however, argued by Mr. Narayanaswami for the assessee that as the returns 
submitted by Muthukaruppan Chettiar had merely been closed, they should be 
deemed to be still pending, and that, therefore, the Income-tax Officer would have 
no jurisdiction to initiate proceedings under section 34 in respect of the years for 
which the returns had been filed and were still pending. But this contention 
ignores the fact that the Income-tax Officer closed the returns with the remark 
cno assessments.” ‘That is a lawful termination of the assessment proceedings and 
it would, therefore, be competent to the Incdme-tax Officer to initiate proceedings 
under section 34. If authority were needed for that proposition, we can refer to 
M. Ct. Muthuraman v. Commissioner of Income-tax?. 


From what we have stated above, it will be clear that the second proviso to sec- 
tion 34 will be valid to remove the bar of limitation so far as assessees, who are actual 
parties to the appeal, are concerned. Karuppan Chettiar was a party to the appeal 
in which the Appellate Assistant Commissioner gave a finding that he could not be 
assessed as the karta of a Hindu undivided family. That finding necessitated the 
assessment of income received by him as an individual. The proceedings initiated 
against him on 2nd March, 1957, will, therefore, be valid. 


It is true that the proceedings before the Appellate Assistant Commissioner were 
taken, as if he was the karta of an undivided Hindu family ; no such family existed 
at that time. Karuppan Chettiar could have only represented himself in those 
proceedings. Indeed, the original return on the basis of which the finding in appeal 
was given, was filed by him only as an individual. 


Learned Counsel for the assessee submitted that inasmuch as a Hindu undivided 
family is a distinct unit of assessment, Karuppan Chettiar, in his individual capacity, 
could not be deemed to have been a party before the Appellate Assistant 
Commissioner. Reliance, in this connection, was placed on the observations of 
Sarkar, J., in Commissioner of Income-tax v. Sardar Lakhmir Singh®. But that 
case was the converse of the one we are now having. There, the assessment under 
section 34 was made on a junior member of a divided family, who was not eo-nomine 

a mr 
1. (1964) 1 LT.J. 599 : (1964) 1 S.C.J. 583: 3. (1963) 1 S.C.J. 729 : (1963) 49 LT.R. 70 : 


(1964) 52 LT.R. 335. A.LR. 1963 S.C. 1394. 
2. (1961) 50 LT.R. 656. 
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a party to the proceeding in' appeal. The family having already been divided, and 
the father, who was formerly the karta and who was alone the party to the appeal, 
could not represent him. 

But, here although the family was non-existent, the father could and did re- 
present himself alone. ; 

Learned Counsel for the assessee then contended that by reason of the order of 
the Appellate Assistant Commissioner upholding the plea of partition, the original 
returns filed by Karuppan Chettiar for the three years in question must be deemed 
have been revived and kept pending, and that, therefore, there could be no resort to 
to section 34. Itis, no doubt, correct to say thatthe original return was filed by 
Karuppan Chettiar only as an individual. But the Income-tax Officer treated it 
as one on behalf of the family. The Appellate Assistant Commissioner merely set 
aside the assessment on the footing that the family being non-existent after partition, 
could not be assessed. He too treated the return as one by the Karta of the family, 
as otherwise he would have remitted the case back to the Income-tax Officer for 
assessing Karuppan Chettiar in his individual capacity. Under the circumstances, 
it cannot be held that the original return is now pending. Further, we may point 
out that this objection to the proceedings initiated by the Income-tax Officer under 
section 34 against Karuppan Chettiar was not taken before him or before any one 
of the appellate authorities. The question, therefore, does not arise on the order 
of the Tribunal. Hence, we cannot permit the assessee to raise this point before 
us. 

The result is, that the assessment of Karuppan Chettiar for the three years in 
question must be regarded as valid. We answer the question referred to us in T.C. 
No. 157 of 1960 in the affirmative and against the assessee, who will pay the costs 
of the Department ; Counsel’s fee Rs. 250. 


As regards T. C. No. 156 of 1960, we answer the question in the affirmative and 
against the assessee so fat as the year 1952-53 is concerned. But, with respect to the 
other two years, namely, 1950-51 and 1951-52, the assessments will be invalid. The 
question in regard to those years will have to be answered in the negative and in favour 
of the assessee. There will be no order as to costs in this case. 


VS. . Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -—Mr. S. RAMACHANDRA IYER, Chief Justice AND Mr. JUSTICE 
K. SRINIVASAN. 


K. M. Adam es Applicant.* 
y. 
The Commissioner of Income-tax, Madras .. Respondent. 


Notional Income—Assessee, a dealer in snake skins—Rejection by assesses of sub-standard skins as 
unsuitable for sals abroad—Retected skins not otherwise sold,—Addition of a notional income on the value of 
rejected skins—Not justefied. 

Indian Income-tax Act, 1922 (Central Act, XI of 1922). 


In the assessment of the assessee, a dealer in snake skins having a foreign market for the relevant 
y the Department and the Tnbunal, in refusing to accept the case of the assessee that he had 
to reject a certain quantity of tanned skins as sub-stan and unsuitable for sale abroad, made 
additions to the income on a notional basis. It was found that the rejected skins were of sub-standard 
quality and so unsuitable for sale, and not disputed that the assessee’s gross profit return was not low. 
It was not established that he dealt with the rejected skins by way of sale. On a reference made 
under section 66 (2), 


Held, there was no justification for making the additions to the income and assessing on a notional 


A n dependent on the foreign trade has to see that by reason of the supply of sub-standard 
goods, fa Business is not affected. therefore he finds, that these goods will not be accepted by his 








* (Tax Case No. 42 of 1962) 16th July, 1964, 
(Reference No. 21 of 1962). 
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buyers, he has no alternative but to reject them. Whether thesegoods will be ultimately destroyed 
or will find local sales is a different matter altogether. If it was not established by the Department 
that the assessee had sold the goods and made any income thereby, the assessee cannot be taxed on 
any basis of notional addition to his income. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922, (Act 11 of 1922), in R.A. Nos. 
150 to 152 of 1958-59 (I.T.A. Nos. 1624 to 1626 of 1957-58). 


M. R. M. Abdul Karim and P. M. Jama Khan, for Applicant. 


V. Balasubramaniam, Special Counsel for Income-tax, on behalf of 
Respondent. 


The Judgment of the Court was delivered by 


Srinivasan J.—In this case, the assessee is a dealer in snake skins. For the 
assessment years 1950-51, 1951-52 and 1952-53, certain additions have been 
made to his income. The basis for these additions is that the Department refused 
‘to accept the assessee’s contention that he had to reject a certain quantity of the 
tanned skins as unsuitable for sale. It is common ground that these snake skins 
‘find a market only abroad. The assessee claimed that after he had tanned his skins, 
he found certain of the skins were not up to standard. He therefore rejected them. 
The Income-tax Officer thought that the rejections were excessive. These rejec- 
‘tions have been variously described in the orders of the officers below as shortages or 
wastages. But it is not denied by the Department at this stage that they represent 
Tejections of unsaleable skins which were found to be not up to standard. It is 
also not in dispute that in spite of these rejections, the assessee’s gross profit return 
‘was not low and, indeed, compared favourably with the returns of similar dealers. 
In dealing with the claim of the assessee on this head, the Income-tax Officer thought 
‘that the rejections came to 15 per cent, which is excessive. According to him, in 
-another case, such rejections were found to be only 2.2 per cent. He was prepared 
to allow rejections upto 5 per cent. The excess number of skins were valued by 
‘the Income-tax Officer at Rs. 2,18,000, upon which he estimated a gross profit of 
12% per cent. and added back such estimated profit to the ‘taxable income for 1950-51. 
‘Similar additions were made for the other years. In his appeals before the Appellate 
-Assistant Commissioner, the petitioner pointed out that he could not export such 
rejections and that it was not the case of the Income-tax Officer that there was any 
-Omission on the part of the assessee to account for sales. He also pointed out that 
‘the comparable case relied upon by the Income-tax Officer was not in fact a similar 
business at all. The appellate authority found that there was 4 case for addition, 
‘but reduced the addition. 


Further appeals to the Tribunal resulted in the assessee obtaining a greater 
relief in this regard; but the Tribunal still maintained the additions at certain figures. 


On the application of the assessee, this Court directed the Tribunal to state a 
«case and refer the following question for decision : 
“ Whether on the facts and in th ces of the case, the Tribunal was justified in 


e circumstan 
ee the addition of Rs. 30,000, Rs. 47,717 and_Rs. 28,000 respectively in thefassessment years 
1950-51, 1951-52 and 1952-53 ?’ : 


In so far as the assessment year 1952-53 is concerned, the sum of Rs. 28,000 
‘added covers two items ; Rs. 18,000,. relevant to the rejections, and Rs. 10,000 
.as due to inflated figures furnished by the assessee in the cost of tanning. Mr. Abdul 
Kareem, learned Counsel for the assessee, does not object to this addition of 
Rs. 10,000, but confines himself only to the additions made on the head of 
rejections. 

Once again we may emphasise that Mr. Balasubramaniam, learned Counsel 
for the Department, does not dispute the contention of the assessee that his gross 
profit margin is, in fact, somewhat higher than that, shown by other dealers similarly 

laced. Nor does he dispute the proposition that the contparable case relied upon 
by the Department in support of its stand that only 5 per cent. rejections could be 
allowed is not a really comparable caso, for, the turnover in the comparable case 
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is far lower than the turnover of the assessee. It is unnecessary for us to refer to 
‘the precise details, as these facts are admitted. Nor is there any allegation made 
by the Department that these rejected skins have in fact been sold by the assessee, 
or that any income has been derived by him thereby. This is clearly a case of a 
trader, dealing in a particular line of business, which commands only d foreign 
‘market, attempting to maintain a certain standard in the goods which he exports 
in order to retain his market. A person dependent on foreign trade has to see that 
‘by reason of the supply of sub-standard goods, his business is not affected. If, 
therefore, he finds that these goods will not be accepted by his buyers, he has no 
alternative but to reject them. Whether these too will be ultimately destroyed or 
will find local sales in a different matter altogether. Before the Department can 
‘bring to tax any amount, it must be established that the assessee has sold the goods 
and made any income thereby. When that circumstance is totally absent in this 
«case, we are at a loss to-see how and on what principle the assessee can be taxed on a 
notional income. For instance, if the assessee claimed that he had rejected 10,000 
skins and those 10,000 skins are found non-existent, it may be presumed that the 
assessee had disposed of those skins in some way or other, thereby derived income 
which he has suppressed. But where the skins are there, not having been disposed 
-of by the assessee, it is unreasonable to say that upon the notional sale value of those 
-skins, profit could or should have been derived which should be brought in as taxable 
income. The orders of the authorities below do not say that the assessee has dealt 
with these rejections at all, and,-in the face of that irrefutable circumstance, there 
can in law be no addition on this head. We are accordingly satisfied that there 
was no justification whatsoever for making the additions of Rs. 30,000, 47,717 and 
18,000 in respect of the three assessment years. The question is so answered in 
favour of the assessee. ~The assessee will-be entitled to his costs. Counsel’s fee 
Rs. 250. 


V.S. ——— Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
K. SRINIVASAN. ..' | i 
The. Commissioner of Income-tax, Madras gi Applicant” 

y. 
The Administrator to the Estate of L.D. Miller (deceased) .. Respondent. 


Indian Income-tax Act, 1922 (Central Act XI of 1922), section 24-B—Assessos deceased—Adminis « 
‘trator ‘representing estate of deceased—Sums payable to deceased as ofall fe administrator beyond the 
{period of account year of death—Not assessable in the hands of Administrator—. ipts during the year of account 
wf death alone taxable.» | 


The assessee was the ‘Administrator to the estate of a deceased er in a firm of solicitors. 
The partner died on 16th November, 1956, and in accordance with the terms of the partnership, a 
sum of Rs. 53,553 the deceased partner’s share of profits attributable to the period Ist April, 1957 
to 3lst March, 1958, and another sum of Rs. 1,250 attributable to the period Ist April, 1958 to 31st 
“March, 1959, were paid to the Administrator after the account year of death of assessee. The Income 
tax Officer for the assessment years 1958-59 and 1959-60 assessed the Admunistrator in of the 
above two receipts and this was confirmed by the ae oe Authority. The Tamia boure. 
allowed the appeal, On a reference under section 66 (1) at the instance of the Department, on the 
question whether in respect of the income, even if it is taken to be income received after the death 
it is assessable in the manner in which the Department has assessed it, = 


Held, the receipts are not assessable in the hands of the Administrator representing the etate 
of the deceased.. 


Under section 24-B of the Act the income received by the deceased before his death and that 
received by his heirs and legal representatives after his death but in that previous year alone becomes 
assessable to income-tax in the relevant assessment year. Any income received in the year subse- 
quent to the previous year or account year of the death of the assessee cannot be called income received 
‘by the person deceased. : 
ħħ 

*(Tax Gase No. 15 of 1962) 10th tember, 1964. 

(Ret No. 10 of 1962), Sep doii 
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Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (Act 11 of 1922) in R.A. No. 342 
of 1961-62. 


V. Balasubramaniam, Special Counsel for Income-tax, on behalf of Applicant. 


V.K. Thiruvenkatachari, for Messrs. King & Partridge, Attorneys for Res- 
pondent. 


The Judgment of the Court was delivered by 
Srinivasan J.—The question referred for the decision of this Court is : 


“ Whether on the facts and in the circumstances of the case, the sums of Rs. 53,553 and Rs, 12,250 
were assessable to income-tax in the hands of the assessec, Administrator to the Estate of L. D. 
Miller, in the assessment years 1958-59 and 1959-60 respectively ?” 


One Mr. Miller was a partner in Messrs. King & Partridge, a firm of solicitors. 
The deed of partnership provided that it was to enure for a minimum period of three» 
years from Ist April, 1956. One of the clauses of the partnership deed made pro- 
vision in the case of the retirement or death of a partner. ` This clause reads thus : 


“If any partner shall retire for reasons of ill-health or otherwise im ascerdance with these presents. 
or shall die during the subsistence of the partnership, then the partners so retiring, or in the case of 


on leave, shall be deemed to have been given on the last day on which he was attending in person to 
the business of the firm at one of its offices. The amount payable under this clause to such retiring. 
partner or to the legal representatives of a deceased partner shall be paid by such instalments as the 


retirement or death. The profits referred to in this clause shall be ascertained and limited in the 
following manner.” 


Miller died on 16th November, 1956. One of the other partners had been 
appointed Administrator to his estate under a willleft by Miller. In accordance with 
the clause extracted above, the profit during the pericd of 182 days became payable.. 
During the period Ist April, 1957 to 31st March, 1958, the total amount of profit to: 
which the deceased partner became entitled was computed as Rs. 53,553 and for 
the period Ist April, 1958 to 31st March, 1959, such profit worked out to Rs. 12,250.. 
The relevant assessment years for these two periods are 1958-59 and 1959-60. The 
Income-tax Officer made assessments in respect of these incomes for the two assess- 
ment years and such assessments were made on the assessee described as ““The Estate 
of late L.D. Miller by Administrato1........-...+: > Against these assessments, 
appeals were taken before the Appellate Assistant Commissioner, and it was con- 
tended that no assessment could be made on the estate of the deceased in respect of 
professional income received after the death of the deceased. This contention was 
examined by the Appellate Assistant Commissioner, who, however declined to accept 
it. He stated : 


Of ET ETT it is seen that what was paid to the Administrator is the percentage share of 


in a certain manner after his life-time. Nonetheless, what was paid was the share of income w 

had accrued and become due to the deceased prior to his death. In this view, the sums are assessable 
in the hands of the Administrator of the deceased. Even otherwise, the shares of income are income 
of the Administrator, just like rent, interest or any other income from the estate of the deceased.” 


There were further appeals to the Income-tax Appellate Tribunal, which 
allowed the appeals, observing : 


“No doubt, the amount is calculated with reference to the profits actually drawn in the im- 
mediately preceding year. But, it is clearly payable only after death and that too to the estate of 


the deceased by way of perhaps goodwill. The payments in no sense can ¢ ernie ingots aad! 
much less income of the deceased from legal profession.” 


The Judicial Member of the Tribunal, while agreeing that the appeals should 
be allowed, took a slightly different view and expressed himself in this manner : 
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“ The subject-matter of these appeals are sums of money which formed no part of the income 
of the deceased, because they did not come in to him in his life-time and the dead have no income.” 


On the application of the Department, the question set out earlier stands referred 
to us. . 


At the outset, we may state that we are not examining the question whether 
the sums represent income of the estate or income of the legal representatives of the 
deceased Miller. It will be noticed that clause 16 of the partnership deed makes. 
provision for the payment of certain sums to a retiring partner or to a deceased! 
partner. The amounts payable in either case are calculated in the same manner. 
The clause provides that the partners so retiring or in the case of his death, his legal 

ersonal representatives, shall be entitled to draw certain amounts. Whether, 
in the case of death, the sum so paid would be income in the hands of the estate 
of the deceased or should be regarded as income in the hands of the legal representa- 
tives of the deceased does not arise in the present case, for the only question debated. 
before us is whether in respect of the income, even if it is taken to be income received! 
after the death, it is assessable in the manner in which the Department has assessed it. 


In James Anderson v. C.I.T.1, a somewhat similar question arose. The facts 
were these : The appellant held a power-of-attorney from the executor of a deceased. 
person and in the course of the administration of the estate sold certain shares and 
securities belonging to the deceased for the purpose of distribution among the legatees. 
The sale realised more than the cost price and the excess was treated as capital gains. 
This was objected to as not taxable either on the ground: that the Administrator’s 
liability to be taxed subsisted only in a case where the deceased would have been 
liable and that since the capital assets had not been sold by the deceased, there could 
therefore be no liability on the appellant, or on the ground that the case fell within 
the third proviso to section 12-B (1). These contentions were rejected. In C.LT. 
v. Amarchand Shroff*, a case more parallel to the present one was considered by. 
the Supreme Court. There, one of the partners of the firm of solicitors died and 
his son joined the firm as a partner a few months later. Outstanding in respect 
of the work done prior to the death which were realised during the five years subse- 
quent to the death were divided between the partners and certain sums were paid 
to the heirs and legal representatives of the deceased partner. The amounts were 
assessed in the hands of the legal representatives, but these assessments were set 
aside by the Tribunal. ` Thereafter the Department assessed those amounts in the 
hands of the deceased by his heirs and legal representatives. The validity of such 
assessments came into question. Their Lordships had to examine the scope of 
section 24-B of the Act. They observe: 


“ Income-tax is exigible in reference to a person’s total income of thé previous years. The 
question before us is whether the income, which was received subsequent to the previous year in 
which a merchant died, is liable to be assessed to income-tax under section 24-B as his income in: 
the hands of his heirs and legal representatives. In the present case, the accounts were kept on cash 
basis. Theassessee under the Act has ordinarily tó bea living paron and cannot bea dead person: 
because his legal Ponai ceased on his death. By section 24-B, the legal personality of a deceased 
assessco is extended for the duration of the entire previous year in the course of which he died and! 
therefore the income received by him before his death and that received by his heirs and legal re- 
ponai after his death but in that previous year becomes assessable to income-tax in tho re- 

evant assessment year. The section was enacted by the Legislature to bring to tax after his death: 

income received during his life time and fill up the lacuna which was pointed out by the High Court in 
Ellis C. Reidy. C. I.T.”. Any income received in the year subsequent to the previous or account year 
cannot be called income received by the person deceased. Tho provisions of section 24-B do not 
extend to tax liability of the estate of a deceased person beyond the previous or the account year 
in which that person dies......... a . 


They finally point out : 


“ By section 24-B, the legal representatives havo by a fiction of law become assessees as providedi 
in that section, but that fiction cannot be extended beyond the object for which it was enacted.... 


1. (1960) S.C.J. 665 : (1960) 3 S.C.R. 167 : 62 (1963) 48 LT.R. 59 : ALLR. 1963 S.C. 1448. 
Bom. L.R. 646 :(1960) 39 LT.R. 123: A.LR. das (1931) 5 LT.C. 100: A.LR. 1931 Bom. 


1960 S.C. 751. 
2. (1963) 1 S.C.J. 411 : (1963) 1 LT.J. 224 : 
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In the present case, the fiction is limited to the case provided in the three sub-sections of section 24-B 
and cannot be extended further than the liability for the income received in the previous year. In 
` the present case, the amounts which are sought to be taxed and which have been held not to be liable 
to tax are those which were not received in the previous year and are therefore not liable to tax in 
the several years of assessment.” 

The principle of section 24-B was again considered in C..T., Bombay v. James 
Anderson:. The estate of a deceased person came to be administered by the assessee. 
In respect of certain shares the name of the deceased continued to remain in the 
Register of Shareholders of the company. Several years after his death, section 23-A 
of the Income-tax Act was applied to the company for the assessment years 1946-47 
and 1947-48 and certain amounts were deemed to have been distributed as dividends 
in respect of those shares on dates which were subsequent to the death of the deceased. 
The Income-tax Officer started proceedings under section 34 of the Act and sought to 
assess these deemed dividends in the hands of the Administrator. Their Lordsht 
once again reiterated the position that the fictional extension of the legal personality 
of the deceased could not be carried beyond the end of the accounting year in which 
that person died and that no tax could be levied on the assessee, the Administrator, 
under section 24-B on the dividends which were deemed to have been distributed 
on dates beyond the close of that accounting year. The earlier cases were referred 
to and Their Lordships pointed out that “the Legislature had not made any pro- 
vision generally for assessment of income receivable by the estate of the deceased 
person, and that the expression ‘any tax which would have been payable by him 
under this Act if he had not died ’, cannot be deemed to have supplied the machinery 
for taxing the income received by a legal representative to the estate after the expiry ` 
of the year in the course of which such person died.” 

As we stated earlier, Miller died on 16th November, 1956, that is to say, during 
the account year ending with the 31st March, 1957. In the Statement of the case, 
it has been clearly specified that the sum of Rs. 53,553 was the amount of profit to 
which the estate became entitled for the period 1st April, 1957 to 31st March, 1958, 
that is to say, that income was received after the lbs of the account year during 
which Miller died. The same is the position with regard to the sum ie Rs. 12,250 
which represents the profits for the period 1st April, 1958 to 31st March, 1959. No 

art of either of these amounts was received by the estate during the year of account 
in which Miller died, that is to say, between 16th November, 1956, the date of 
his death and 31st March, 1957, the end of the relevant accounting year. On the 
principle of the two decisions cited above, it should follow that there cannot be an 
assessment in respect of these amounts on the estate of the deceased represented by 
the Administrator. 

It follows that the question has to be answered in the negative and against 
the Department. The assessee will be entitled to this costs. Counsel’s fee Rs. 250. 


Answered accordingly. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present:—Mr. S. RAMAGHANDRA Ayyar, Chief Justice AnD Mr. JUSTICE 
P. RAMAKRISHNAN, Sa 
Pappammal Anna Chatram by Trustee T. K. Subramania Pillai.. Appellant * 
0. 
The Labour Court, Madurai, by Presiding Officer and others .. Respondents. 
Industrial Disputes Act (XIV of 1947), section 2 (j) and (k= Chatram for fesding desantries and subsequent 
extension to give free boarding and lodging to poor students—Whether an “* Industry’? —Dismissal of a clerk of 
chatram for misconduct—Hotel Workers’ Union sponsoring the causs— Whether the dispute would amount to an 
“industrial dispute. ”’ 
In view of the definition of “Industrial Dispute” in section 2 (k) of the Industrial Disputes Act, 
(XIV of 1947), and several decisions of the Supreme Court as well as of the High Court, explaining the 
SS ML 


1. (1964) 1S.C.J. 248: (1964) 1 LT.J. 172 : (1954) 51 I.T.R. 345 : A.I.R. 1964 S.C. 1761. 
*W.A. No. 48 of 1962. à 14th November, 1963, 
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of the definition, it would be clear that an individual dispute between a workman and his employ- 
er 1s outside the definition. To bring the dispute within the scope of the definition, it is necessary that it 
should be supported by an appreciable number of workmen employed under the same employer, but 
whereas in this case, no other oyee of the ele apo the dispute, and it is taken up 
by an outside body, namely, the Tiruchirapalli Hotel Workers’ Union, it will not fall with the scope 
the definition—Vide Bombay Union of Journalists v. The ‘Hindw (1962) 3 S.C.R. 893. l 

In charities, the main purpose is the spiritual satisfaction of the founder. The benefit conferred 
by such charities in the sense of satisfying a material human {want is often of a casual or occasional 
character, and cannot be equated to an organised form of poor relief to supply widely felt material 
needs of human beings. s f 

In the tests laid down by the Supreme Court, one important item is that the activity must be 
organised or arranged in a manner in which trade or business is generally organised or arranged. In 
the instant case, there is absolutely nothing to show that the activity in the chatram, which involves 
the simple task of cooking and serving food, could be equated to organisation as a business or trade. ` - 

It might be that with‘the passage of time, helping poor and deserving students had become’ the 
principal activity of the chatram, and feeding desantrtes had receded to the background. If at the 
present time the work of providing help by way of boarding and lodging to students studying in educa- 
tional institutions has become the principal activity it can also be regarded as one subserving the cause: 
of education to attain the objective of “‘ mens sana tn corpore sano’. It is as necessary to provide students 
with good food and lodging as with education. From this point of view, the principles laid down in the 
University of Delhi v. Ram Nath, (1963) 2 L.L.J. 335, will be attracted as regards this activity of the 
chatram and though the trustees of the chatram are not the educational authorities, the concerned 
activity can be viewed as an adjunct of education, rather than an activity partaking the nature of a 
trade or business. i : : 

Appeal under clause 15 of the Letters Patent against the Order of Veeraswami, 

J., dated the gth November,:1961, and made in the exercise of the Special Original 
Jurisdiction of the High Court in Writ Petition No. 1222 of 1959 f presented 
under Article 226 of the Constitution of India to issue a writ of certiorari calling 
for the records in Industrial “Dispute No. 49 of 1959 on the file of the Presiding 
Officer, Labour Court, Madurai and quash the Order, dated 17th October, 1959, 
and made therein. : > 


A. V. Narayanaswamt Ayyar, for Appellant. 


r 


Additional Government ,Pleader (V. Ramaswami), for -Respondents. 
The Judgment of the Court was delivered by 
Ramakrishnan, J.—This appeal filed under the Letters Patent, is directed against 
the judgment of Veeraswami, J., in Writ Petition No. 1222 of 1959, which was filed 
by Pappammal Anna-Chatram by its Trustee T. K. Subramania Pillai for the issue 
of a writ under Article 226 of the Constitution, quashing the order, dated 17th 
October, 1959 passed by the Presiding Officer, Labour Court, Madurai in Industrial 
Dispute No. 49 of 1959. 'The prior facts necessary for the consideration of this 
appeal can be set down briefly. | 

A lady by name Pappammal endowed certain lands as well as a chatram, 
several years ago, for the express ‘object of feeding poor desaniries (pilgrims from 
distant places). Subsequently, the charity was extended to give free boarding 
and lodging for about two hundred and twenty-five poor students. The establish- 
ment of the chatram is a small one and consists of three clerks and three cooks. 
The third respondentin the Writ Petition, one M. Sivaswami, who was one of 
these clerks, was dismissed by the trustees on certain charges of misfeasance and. 
misconduct. Thereafter, the Tiruchirappalli Hotel Workers’ Union, which 
admittedly included none of the employees under the Pappammal Anna Chatram 
except the aforesaid Sivaswaml. took on’ itself the duty of sponsoring the case of 
Sivaswami, and thereafter the State Government of Madras referred the question. 
of the dismissal of Sivaswami to the Labour Court, Madurai, for adjudication 
treating it as an industrial dispute. Before the Labour Court, Madurai, the trus- 
tees of the chatram raised a specific plea that the Labour Court had no jurisdiction 
to entertain the claim, and that there was no industrial dispute within the meaning 
of the Industrial Disputes Act of 1947. The Labour Court held that it had juris- 
diction to decide the dispute, and held that the dismissal of Sivaswami was illegal 
and directed that he should be restored to his employment and paid -a- portion- of 

t Reported in (1962) 2 M.L.J. 50. ` E 
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the back wages due to him. Against the above order, the trustee filed the Writ 
Petition before this Court, for a writ of certiorari. 


Three points were raised before the learned Judge, in support of the petition. 
They were (i) The chatram is not an industry, and the dispute in question is not 
an industrial dispute, as defined in the Industrial Disputes Act, 1947 (referred to 
hereinafter in this judgment as the Act); (ii) in any event the dispute is an individual 
dispute, and not collective dispute; and fi the Labour Court was in error in hold- 
ing that the order of discharge was violative of the principles of natural Justice. 


Veeraswami, J., upheld the decision of the Labour Court and overruled the 
third point. In regard to the second point, though in view of the admitted facts 
the objection had force, the learned Judge was not prepared to take the objection 
into.account, because the Labour Court had no opportunity tofdeal with it. So far 
as the first point is concerned, elaborate arguments were advanced before the 
learned Judge, and in his view, the activity conducted by Pappammal Anna 
Chatram, was an industry as defined in section 2 (j) of the Act. He dismissed the 
Writ Petition. The trustee has filed this appeal under the Letters Patent. 


So far as the second point is concerned, as stated already, there was a distinct 
plea by the trustee before the Labour Court, that the dispute in this case was not 
an industrial dispute within the meaning of the Act, and that the Labour Court 
had no jurisdiction to entertain it. In view of the definition of industrial dispute in 
section 2 (k) of the Act, and several decisions of the Supreme Court as well as of 
this Court, explaining the scope of this definition which it-is not necessary to re- 
capitulate here, it would be clear that an individual dispute between a workman 
and his employer is outside the definition. To bring the dispute within the scope 
of the definition, it is necessary that it should be supported by an appreciable number 
of workmen employed under the same employer, but whereas in this case, no other 
employee of the employer has supported the dispute, and it is taken up`by an out- 
side body, namely, the Tiruchirappalli Hotel Workers’. Union, it will not fall within 
the scope of the definition. This view has been expressed by the Supreme Court 
in the well-known case of Bombay Union of Journalists v> The Hindu’! From this 
point.of view, there is clearly in this case, no industrial dispute as defined in section 
2 (k) of the Act, and, therefore, the matter is outside the jurisdiction of the Labour 
Court for adjudication. However, on the short ground that the Labour Court 
had no opportunity to deal with this ground, the learned Judge declined to go into 
it. What we find in this case is that the relevant plea about want of jurisdiction 
‘was in fact raised by the trustee, before the lower Court but failed to urge 
there, the particular argument now referred to, in support of thas plea. This 
argument involves an application of law to admitted facts. In our view, as long 
as the’ reqtiisite plea has been raised in the lower Court, and the omission relates 
only to the failure to put forward a relevant argument in support of it, there will 
be no bar to prevent the party from urging that argument in support of the plea, 
before the High Court wherein he has sought the remedy by way of writ. No 
further investigation into the facts is involved, because the facts are apparent from 
the record itself and have not been disputed. Our attention has been drawn to 
an early decision of this Court in Lakshmanan Chettiar v. Commissioner of Corporation 
of Madras? where it was remarked: i 

es... .. +- -the test that they lay down is whether the applicant armed with a point either of law 


‘or of fact which would oust the jurisdiction of the lower Court has elected to argue the case on its merits 
before that Court. If so, he has submitted himself to a jurisdiction which he cannot be allowed after- 


wards to seek to repudiate. 

That decision related to proceedings for the issue of a writ of certiorari before thi’ 
Court. Applying the same principle to this case, it would appear that since the 
appellant had challenged the jurisdiction of the lower Court before it, it was open 
to him to support that contention in the High Court in certiorari proceedings, by a 
ground of law applicable to the admitted facts, even though he had not relied on 





1.` (1962) 2S.C.J. 107 : (1962) 3S.C:R. 893.7 ~ 130 (F.B.). i 
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that ground before the lower Court. From this-:point of view, the appeal requires 
to be allowed. Therefore, the appellant is entitled to succeed on this ground of 
want of jurisdiction of the Labour Court, as the dispute is really an individual 
dispute falling outside the scope of the definition in section 2 (k) of the Act. 


On the first point, elaborate arguments were addressed before us as to whether 
the activity of Pappammal Chatram, is an industry as defined in section 2 (J) of the 
Act. That definition reads thus: 

“Industry ’ means any business, trade, undertakmg, manufacture, or calling of employers and 
iacludes any calling, service, employment, handicraft, or industrial occupation or avocation of work- 
men. 

No doubt, the language of this definition is very wide, and will extend to a larger 
variety of activities than what is commonly understood by the terms “‘trade ” or. 
“business”. In D., N. Banerji v. P. R. Mukherjee and others’, the Supreme Court . 
observed: r T 

It is obvious that the limited concept of what an industry meant in early times must now yield place 
to an enormously wider concept so as to take in various and varied forms of industry, so that disputes 
arising in connection with them might be settled quickly,without much dislocation and disorganisation 
of the needs of society and in a manner more adapted to conciliation and settlement than a determina- 
tion of the respective rights and liabilities according to strict Sie suede aiear and principles. The 
conflicts between. capital and labour have now to be determined more from the standpoint of 
status than of contract. Without such an approach, the numerous problems that now arise for solution 


in the shape of industrial disputes cannot be tackled satisfactorily, and this is why every civilised 
Government has thought of the machinery of Conciliation Officers, Board and Tribunalsfor the effec- 


tive settlement of disputes. 


The next land-mark is furnished by the decision of the Supreme Gourt in The 
State of Bommbay v. The Hospital Mazdoor Sabha®, The views laid down by the 
Supreme Court and other Courts in India prior to the decision had been taken 
into account and the Supreme Court again stressed the need to take a wide concept 
of the term “trade” and “business” for the definition of industry, in view of the 
progressive socio-economic thought under modern conditions. In that particular . 
case, there was, a group of hospitals, managed by the State Government of Bombay, 
wherein the services of two employees were terminated by the head of the institutions, 
and the Hospital Mazdoor Sabha or union of the employees of the institutions, 
took up the case, and made” into an industrial dispute which came up for adjudi- 
cation before the Labour Court. On the facts of the case, the Supreme Court. 
recognized that if an hospital is run by a private citizen for profit, it would be an 
undertaking very much like trade or business in their conventional sense. But it 
did not make any difference, whether a hospital is run by the Government and 
the profit motive was absent, because : 

it is character of the activity which decides the question as to whether the activity in question 
attracts the provisions of section 2 | j) 3 who conducts the activity and whether it is conducted for profit 
or not do not make a material ce. 

They followed with approval the view of Isaacs, J., who, under a dissenting 
judgment in a case from Australia, Federated State School Teachers’ Association of Australia 
v. State of Victoria, that the question must always be decided by determining the 
true character of the activity in question. ‘This Supreme Court laid down certain 
working principles for defining the particular form of activity, which will constitute 
it an undertaking, and make it an industry, as defined in section 2 (j) of the Act. 
‘They are: i 
(i) the activity should be systematically or habitually undertaken for the 
production or distribution of goods or for the rendering of material services to 
the community at large or, a part of such community; with € he help of employees; 

(ii) the activity will generally involve the co-operation of the employer and 
the employees; such co-operation will be lacking where the employer supplies his 
special skill like that of a Solicitor or Attorney; therefore his work was held not to 


`1. (1953) 1 M.LJ. 195 : (1953) S.C.J.19: 2. (1960) S.C. 629: (1960) 2 S.C.R. 866. 
1953) S.C.R. 302, 308. 3, 41 CLR. 569. 
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be an industry. within the meaning of the Act in N.U.C. Employees v. Industrial Tri- 
un il; t r q . gl ‘ 


(iii) its objects is the satisfaction of material human needs; 


(tv) the activity must be organized or arranged in a manner in which trade 
or business is generally organized or arranged. With,reference to the remarks of 
the Supreme Court already extracted this organization or arrangement should be 
very much like the organization of trade or business in the conventional! sense; 


(v) the activity should not be casual nor must it be for oneself nor for plea” 
ure; and 
(vi) no quid pro quo is necessary, and the activity might be actuated by philan- 


thropic or charitable motives. i 
r ey ' 


The Suprerne Court expressly left open the question, whether an educational 
activity will be an industry, but this question specifically came up for considera- 
tion in a subsequent decision in University of Delhi v. Ram Nath”. ‘There was a 
concession in that case that the teachers employed by educational institutions were 
not workmen under section 2 (s) of the Act. From this, it followed that one of 
the tests, namely, co-operation between the employer on the one hand, the workmen 
(as defined in the Act) on the other, would be lacking where an educational activity 
was concerned. But on a larger ground also, the Supreme Court decided that 
educational activity was not an industry. They observed: 

Indeed, from a rational point of view, it would be regarded as inappropriate to describe education 
even asa profession. Education in its tru, aspect is more a mission and a vocation rather than a 
profession or trade or business, however wide may be the denotation of the two latter words under the 
Act. ‘Thatis why we think it would be unreasonable to hold that educational institutions are employers 
within the meaning of section 2 (g) or that the work of teaching carried on by them in an industry un: 
der section 2 (j) , because, essentially the creation of a well-educated, healthy young generation inbued 
with a rati progressive outlook on life which is the sole aim of education ‘cannot at all be compared 
or assimilated with what may be described as an industrial process. - ' 
The Supreme Court also laid stress on the fact that what was relevant, was the 
principal activity of the institution, namely, imparting education and not subsidiary | 
activities like those of the clerks and so on. - l 


The decision was followed by the Calcutta High Court in B. S. E. Society v. 
W. B. C: E. Assn.”. But this decision of the Supreme Court in University of- 
Delhi v. Ram Nath? was not available for reference when Veeraswami, J., pronoun- 
ced the judgment now under appeal. f i 


So far as this Court is concerned, the test given by the Supreme Court of co- 
operation between the employer and the workmen for the production of the goods 
involved in the activity, was applied to exempt the work engaged by the emplo- 
yees of Raj Bhavan (residence of the Governor of Madras), Guindy, from the 
definition of industry in the Act, by one of us, in a case reported in Rangassami v. 
Registrar o) Trade Unions‘. In that case reference was made to the test of organi- 
sation or arrangement in the manner in which trade or business is generally- organised or 
arranged. 'The facts in that case'were that a number of persons who were employed. 
in the Raj Bhavan at Guindy in various ‘capacities, such-as, household staff, 
peons, chauffeurs, gardeners, etc.; formed a union dnd they wanted recognition.” 
of the union under the Trade Unions Act. It was observed that the definition 
of industry under section 2 (j) of the Act, was of wider significance than for the 
purpose of recognising a trade union of workmen under the Trade Unions Act. 
It was held that the activity of the employees of the Raj Bhavan, would not satisfy 
even the wider test of an industry under the Industrial Disputes Act, and much’ 
less so for the purpose of the Trade Unions Act. In another case of this Court, 
also detided by one of us, t.e., Madras Pinjrapole v. Labour Court, Madras®, the 


1. ALR. 1962 S.C. 1080. 231. 

2. (1963) 2 L.LJ. 335. 5. (1961) 1 M.L.J.416 : IL.R. (1961) Mad. 
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question which arose was whether the Madras Pinjrapole, whose main objects 
and activities on. the material date were affording shelter for all unserviceable. 
animals including dry cows till the. end of their lives was engaged in an industry 
within the meaning of section 2 (j) of the Act. Stress was laid on the fact that 
the Madras Pinjrapole was also carrying on sales of milk and manure.” It was 
decided firstly, that the prcipal activity was the one to be considered for finding 
out whether it is ah industry, that the subsidiary activities above referred to will 
not affect the question and that from this point of view, the Pinjrapole did not 
constitute’ an industry. Secondly, it was held that the Madras Pinjrapole was- 
designed to serve the needs of animals that it had nothing to do with human needs,. 
and that this circumstance also would make it not an industry. That case came 
up in appeal before a Bench consisting of Anantanarayanan ahd Venkatadri, JJ., 
who, however, were not inclined to treat the data available in the case as com-. 
plete so far as the other activities (like selling surplus milk, cow dung, etc.) above- 
referred to were concerned, and they remanded the case to the Labour Court 
for recording additional evidence to enable a decision to be arrived at. At the 
time when the above Bench decision was given the’ learned Judges did not have 
the advantage of the decision of the Supreme Court in University of Delht v. Ram. 
Natht, in which stress was laid on the principal activity of the undertaking as 
against the subsidiary activities, While laying down the broad principles for 
guidance, the learned Judges also expressed a doubt as to whether the test of satis- 
fying the needs of animals, could be properly applied to the case on hand. How-- 
ever, it is not necessary for the purpose of the present case to go into this debatable 
issue of the conflict between the needs of animals and the needs of men. 


Tn the light of the principles extracted in the earlier paragraphs above, and’ 
in the light of the admitted facts of this case, we have got to consider whether 
Pappammal Anna Chatram is an industry, to which the Act would apply. 


Pappammal appears to have been a pious Hindu lady. Desantries, as ordi- 
narily understood, are Hindu pilgrims from distant parts of the country under- 
taking a pilgrimage. We do not have the original deed of endowment. But it 
is common ground that she made the endowment for giving annandhanan or gift 
of food to desantries, and provided a chatram or building for the purpose. In 1922, 
the Sub-Court framed a scheme for the endowment. Subsequently, the Board 
of Supervision and the trustees spent the funds in a manner so as to include free 
boarding and lodging for two hundred and twenty-five poor students and employ= 
ed a staff consisting of three cooks and three clerks. 


The first point to note is that Hindus have got a firm faith in the law of karma, 
and in a cycle of successive births, till the soul attains salvation or complete libera~ 
tion from this cycle. The sastras have ordained various forms of dharma or gifts 
for charity, to attain this spiritual benefit. It is for the latter purpose, that such 
charities are performed so as to be continued even after the death of the donor, 
for the good of his soul. In such charities, the main purpose is the spiritual satis- 
faction of the founder. The benefit conferred by such charities in the sense of 
satisfying a material human want is often of a casual or occasional character, 
and cannot be equated to an organised form of poor relief to supply widely felt 
material needs of human-being. We can recall in this connection endowments 
for feeding a specific number of Brahmins on Dwadesi day, or for feeding a specific 
number of people on the Sraddha day of an ancestor. In such acts greater stress. 
is laid on the religious merit which the gift confers on the donor, than on the aspect 
of the material wants of the donce it goes to fulfil. In making an endowment for 
giving food to desantries, Pappammal endowment no doubt, had thé view that 
pilgrims hailing from other parts of the country should be helped with supply of 
food, while going on their pilgrimage. But the fact that subsequently it was found 
necessary to divert a substantial portion of the endowment for the purpose of 
giving free lodging and food to two hundred and twenty-five poor students 
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would also show that the requirement of giving food to desantries was not felt to 
‘be a widespread human want. It is possible that desantries so called, who visited 
the chatram, were few and far between and that, therefore, the main object of the 
‘charity, which the trustees felt it was necessary to fulfil was not so much the food 
‘requireménts of desaniries, as the spiritual need of providing salvation to the donor’s 
soul, by continuing the gift in a suitable manner. Further, we do not know 
“what proportion of the funds is diverted to the work of feeding the poor students 
-and boarding them, and whether any amount is still spent on feeding desantries. 
It might be that with the passage of time, helping poor and deserving students 
-had become the principal activity of the chatram, and feeding déesaniries had 
receded to the background. If at the present time the work of providing help 
-by way of boarding and lodging to students studying in educational institutions 
has become the principal activity, we can regard that activity also as one subserving 
~ the cause of education, to attain the objective of mens sana in corpore sane. It is as 
necessary to provide students with good food and lodging as with education. 
‘From this point of view, the principles laid down in the Untversity of Delhi v. Ram 
„Nath! will be attracted as regards this activity of the chatram, and though the 
‘trustees of the chatram are not the educational authorities, the concerned activity 
«can ‘be viewed as an adjunct of education, rather than an activity partaking the 
nature of a trade or business. 


In the tests laid down by the several decisions of the Supreme Court, already 
extracted, one important item is that the activity must be organised or arranged 
in a manner in which trade or business is generally organised or arranged. In 
some of the decisions of the Supreme Court they had io deal with a municipality 
in D. N. Banerji v: P. R. Mukherjee and others*, a chain of hospitals, which were 
‘organised as a trade or business in The State of Bombay v. The Hospital: Mazdoor 
„Sabha? and finally a University of vast dimensions in University of Delhi v. Ram 
.Nath!, ‘There is absolutely nothing to show that the activity in this chatram, 
‘which involves the simple task of cooking and serving food and which required 
no more than the service of three cooks, could be equated to organisation as a 
“business or trade. The three: clerks probably had a great deal to do with the 
‘general supervision of the lodging and boarding arrangements ot the hostel, 
which had a large strength of two hundred and twenty-five students: In this 
‘connection one can think of a well-to-do and pious Hindu deciding to feed a 
specific number of persons on particular days. He could have engaged regu- 
larly extra cooks for the purpose. But his activity will not be a business or trade. 
If he decides, instead of feeding people in his house, to feed them in a separate 
‘building set apart for the purpose, and makes the cooks work there, instead of in 
his house, that would not make it an industry or a business. No doubt, the acti- 
vity of preparing and serving food is involved in a catering business, but it is well- 
‘known that cooking and serving food form only one part of its activity, whose over- 
all scope makes it one of the recognised business activities sometimes with large 
scale organization. But by no stretch of imagination can such a type of activity 
‘be inferred in the case of the annandana chatram in the instant case. 


The learned Judge himself clearly felt that the result of treating the annadana 
-chatram as an industry would be a surprising one, but it would appear that in his 
view, such a result was inescapable bearing in mind the law on the subject. But 
‘with due respect, on account of the reasons enumerated above, we hold that 
Pappammal Anna Chatram is not an industry. 

F” The appeal is allowed. The Writ Petition is also allowed and the order of 
the Labour Court is quashed. The appellant will get this costs in this appeal. 


K.L.B. Appeal allowed’; order quashed. 
ry 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice M. ANANTANARAYANAN. 
Messrs. Gopala Nayagar & Sons .. Petittoner*® 


The Corporation of Madras .. Respondent. 


Madras City Municipal Act (IV of 1919), sections 3 (4 236, 362, 234 (1) (b)—Buildins—Defisi-. 
a ata ( Ltn Sede (4) (a) (1) (b) ting—Def esa 


tion— When would truction of a compound wall alone less than eight feet ia height 
— Permission of Commissioner, if and when necessary. ' 

The special definition or explanation for ‘building’ provided in section 234 (1) (b) of the Madras 
City Municipal Act, must be limited to that ae ana cannot be extended to cover the use of the 
word building in section 236. Where the word ‘building’ occurs anywhere else, clearly we have to 
refer only to the gencral definition in section 3 (4) (a). 

Under section 234 (1) (b) of the Madras City Municipal Act, a person building a house together 
with the compound wall at the same time, will necessarily have to apply for ission of the Commis- 
sioner for the construction of the house. When he so applies, he must include the particulars of the 
boundary wall, and obtain permission therefor, though the wall may be less than eight feet in height. 


But, where he is separately constructing a boundary wall alone, the governing definition of a 
building will be that in section 3 (4) (a) and it is only where the boundary wall is over eight feet that 
the construction of it will be unauthorised if done without the permission of the Commissioner. A 
construction of 2 compound wall alone of a height of less than eight feet does not require the permis- 
sion of the Commissioner. 

Petition under Sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying the High Court to revise the order‘of the Court of the Fourth Presidency 
Magistrate, G.T., Madras, dated 25th September, 1963 and made in M.No. 1349 
of 1963. . l 
G. K. Damodar Rao and T. Krishnaraja Nayakar, for Petitioner. 


T. A. Ramaswamy Reddy, for Respondent. 
K. A. Panchapakesan, for Public Prosecutor on behalf of the State. 


The Court made the following 

OrDper.—The Revision involves a-short- point, though one possessing a cer- 
tain degree of interest, regarding the interpretation of section 236 of the Madras 
City Municipal Act (IV of 191g), in conjunction with section 362 of the same 
Act, and section 3 of the Act, which deals with definitions. The facts are not in 
controversy, and are briefly as follows:— 

The révision petitioner certainly erected, or commenced the erection of, a 
compound wall or boundary wall, which was less than 8 feet in height, according 
to an admission in the cross-examination of a material witness (P.W. 1). Now, 
such a wall, regarded as a separate work or construction, will not be a ‘ building ’ 
within the definition of section 3 (4) (a) of the Act, for that definition explicitely 

ts from the term ‘ wall’ a ‘ boundary wall not exceeding 8 fect in height.’ 
Section 236 of the Act runs as follows: 

“ The construction or re-construction of a building shall not be begun unless and until the 
Commissioner has granted permission for the execution of the work. ” 

Section 362 is the punitive section, under which unauthorised constructions are 
liable to be visited with the penalty provided under the section. 


Now, as I stated earlier, the revision petitiorier does not dispute that he com- 
menced the construction of this wall, without authority, but his claim is that it is 
fess than 8 feet in height, that it is a boundary wall, that, therefore, it is outside 
the definition of section 3 (4) (a) hence, the construction of it without the permís- 
gion of the Commissioner, is not an offence under section 236. 

Normally, this objection would have to prevail, for the word * building’ as 
occurring in section 236 would be ordinarily referable to the definition in section 
3 (4) (a). But section 234 (1) (b) of the Act, which deals with applications in 


`‘ 
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writing for permission to execute a work together with a ground plan, etc., 
gives a special explanation in the following terms: 


“ Building in this sub-section shall include a wall or fence of whatever height, bounding or abutting 
on a public street. ” 


Learned Counsel] for the revision petitioner (Sri Damodara Rao) argues, and I 
think with plausibility and force, that the special definition or explanation for 
‘building’ provided in section 234 (1) (b), must be limited to that sub-section 
and cannot be extended to cover the use of the word ‘ building’ in section 236. 
That is because the explanation is specifically to the effect that the definition 
embodied in it relates to the word ‘ building’ as occurring in that sub-section, 
section 234 (1) (b). Where the word ‘ building’ occurs anywhere else, clearly we 
have to refer only to the general definition in section 3, sub-section (4) (a). I 
was at first rather exercised by this apparent inconsistency, or contradiction; it 
sors tobe a matter of a lapse on the part of the draftsman. But, I think 

t this could be explained or reconciled, on a different line of reasoning. Sec- 
tion 234 (1) (b) may conceivably relate to the situation in which a person is build- 
ing a house together with the compound wall, at the same time; in that contin- 
gency, he will necessarily have ta apply for permission for the construction of the 
house. When he so applies, he must include the particulars of the bounding wall, 
and obtain permission therefor, though the wall may be less than 8 feet in height. 
But, where he is separately constructing a boundary wall alone, the ‘governing 
definition will be that in séction 3 (4) (a), and it is only where the boundary wall 
is over 8 feet in height that the construction of it will be unauthorised, and an 


Clg under section 236, read with section 362 of the City Municipal Corpora- 
tion Act. i 


_ Consequently, I allow the revision petition and direct the acquittal of the 
revision petitioner. The fine, if paid, will be refunded. 


V.S. EROA E Petition allowed. 


[FULL BENCH] ' 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RamacHanpra- AYYAR, Chief Justice, Mr. Justiar 
K. Srinivasan AND Mr. Justice P. RAMAKRISHNAN.- 


Public Prosecutor _o« Appellant * 
A U. ” i i i 
Abdul Wahab and others S ~. ==. Respondents. 


Electricity Act (IX of 1910), sections 39,50 and Penal Code (XLV of 1860), sections 378, 379—Scope— 
Electrical energ »—Dishonest abstraction, consumption or use of —Deemed to be, offence of theft under the Code—Not 
pi ies the Act—Prosecuton tf to be at the instance of Government Electrical Inspector or of a person 
aggrieved. 

Interpretation of Statute—Fiction—Purpose and scope of—Limitations of—Statutory fiction—Scope of— 
Reference of one statute in another and incorporation of ons in another—Distinction between. 


` The offence of dishonest abstraction, consumption or use of electricity will not be one coming 
within the mischief of section 50 of the Electricity Act but one under section 379, Indian Penal Code, 
read with section 39 of the Act. . ' 


Although theft of electricity will not come within the scope of section 378, Indian Penal Gode, 
yet, by virtue of the fiction created by section 39 of the Electricity Act, the improper act specified in 
that section should be regarded as theft within the meaning of the Penal Code, and as a consequence 
the machinery provided for its punishment under-that Code will be attracted. 


Section 39 of the Act beyond treating the improper act as a theft says no more and does not itself 
prohibit it or provide for any penalty forit. Section 379 of the Penal Code which provides for punish- 

ment for theft, is not even referred to or incorporated in section 39 ofthe Act. This is presumably for 

the reason that on a dishonest abstraction, etc., of electricity being made to constitute the offence of 
theft, there is no further need for the Legislature to provide a specific sanction for it, as the ordinary law 
of the land Bas provided a penalty therefor. 


- . 





* Cri. A. No. 482 of 1961, 6th November, 1963. 


ï] PUBLIC PROSECUTOR ¥. ABDUL WAHAB (Kailasam, J.). 109 


Therefore the statutory offence of theft created under section 39 of the Act cannot be regarded as 
one against the Act, but-one under the Indian Penal Code. 


Section 39 of the Act cannot be regarded as amending section 378 of the Code, or as having been 
incorporated in section 378 of the Code or vics versa. It cannot be held to have brought in section 379, 
Penal Code, by any reference thereto, although there is reference in it to section 378, Penal Code. “It 
cannot also, regardless of its actual terms, be held to be by itselfa penal provision for any contraven- 
tion of law. ‘ 


In re, P. N. Venkatrama Naicker, A.I.R. 1962 Mad. 497, Overruled. 

Fictions are‘often resorted to under the law either for the purpose of improving the law, or to 
further the interests of justice ; But such fictions have their own limits. There is, however, no such 
flimit for a statutory fiction so long as the Legislature enacting it, is competent to legislate on the 
matter. It will not be open to the Court, to treat things, though distinct in themselves, differently, or 
to put it in other words, to contradict the fiction; for to do so, would be to defeat the very purpose for 
“which the fiction had been created. : 


There is a distinction between a mere reference to or citation of one statute in another and an in- 
corporation, which in effect means a bodily lifting of the provision of one enactment and making it 
part of another. 


- Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid respondent No. 1 (accused No. 1) of an offence under 
section 379, Indian Penal Code, read with section 39 of the Indian Electricity 
Act and also under section 44(c) and (d) of the Indian Electricity Act and of the 
aforesaid respondents 2 ta 6 lane Nos. 2 to 6) with the abetment of those 
Offences punishable under the said sections read with section 109, Indian Penal 
Code by the Sub-Magistrate (Judicial), Papanasam in Calendar Case No. 1528 
of 1960 on his file. 


Advocate-General (V. K. Thiruvsnkatachari) for Public Prosecutor (W. Krishna- 
swami Reddi, for Appellant. 

R. Balasubramaniam, T. Martin and R. Shanmugam, for Respondents. 

The order of Reference was made by 2 

Katlasam, 7.—This is an appeal by the Public Prosecutor against the acquittal 
of the six respondents by the Sub-Magistrate of Papanasam of offences under 
section 379, Indian Penal Code, read with section 39 of the Indian Electricity 
Act and section 44(c) and (d) of the Indian Electricity Act. The case for the prose- 
cution is that the first accused celebrated the marriage of his daughter and for that 
purpose obtained a temporary connection from the Kumbakonam Electric Supply 
‘Corporation. Suspecting that there was some tampering of the electricity for 
‘providing energy for the marriage pandal, P.W. 1 inspected the place and found 
‘wires had been ‘inserted and cut out leads were provided from the meters of 
the houses belonging to accused 2 to-accused 5. P.W. 1 deposed that the con- 
sumption of the electricity taken to the matriage pandal was not recorded. He 
also found the link opened in one of the meters and the meter not functioning. 
‘On the evidence, the lower Court came to the conclusion that the prosecution has 
mot succeeded in proving that the accused were guilty of the offence under the 
Indian Electricity Act. 


Before the trial Court, a preliminary point was taken on behalf ofthe accused. 
It was submitted before the lower Court that under section 50 of the Indian Elec- 
tricity Act, no prosecution shall be instituted against any person for any offence 
‘against this Act or any rule, license or order thereunder except at the instance 
Of the Government or an Electrical Inspector or ofa n aggrieved by the same. 
‘The learned Magistrate overruled the objection of the defence and held that the 
prosecution was properly instituted. 


Learned Counsel appearing for the accused raised the same contention in 
this appeal against eer that the prosecution has not been instituted by the 
(Government or by an Electrical Inspector or by an aggrieved person. It is admit- 
ted by the Public Prosecutor that the company is a licensee and, therefore, the 
prosecution was not at the instance of the Government or by an Electrical 

nspector. He submitted that in any event the Chief Engineer, Electricity of 
the Kumbakonam Corporation will be a person aggrieved under the Act. The 
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Public Prosecutor also submitted that so far as the offence of theft of electricity 
is concerned, it is not an offence under the Electricity Act but an offence only 
under section 379, Indian Penal Code and that the restriction imposed by section 
50 of the Electricity Act is not applicable. 


Section 39 of the Indian Electricity Act provides that whoever dishonestly 
abstracts, consumes Or uses any energy shall pe deemed to have committed theft 
within the meaning of the Indian Penal Code and the existence of artificial means 
for such abstraction shall be prima facie evidence of such dishonest abstraction, 
As electricity is not moveable property under section 22 of the Indian Penal Code, 
theft of electricity will not by itself be an offence under section 378 of the Indian 
Penal Code. Section 39 of the Indian Electricity Act provides that dishonest 
abstraction or consumption or use of electrical energy shall be deemed to be theft 
within the meaning of the Indian Penal Code. The question for consideration 
is whether dishonest abstraction, consumption or use of electrical] energy is an 
offence punishable under the, Indian Electricity Act or under the Indian PenaJ 
Code. No doubt, it will not be an offence under section 37g.0f the Indian Penal 
Code but for the explanation contained in section.39 of the Indian Electricity Act. 
Tf dishonest abstraction, consumption or use of electrical energy is an offence against 
the Electricity Act, the condition imposed under section 50 of the Electricity Act 
is applicable. But if it is an offence under section 39 of the Indian Penal Code, 
the condition required under section 50 of the Indian Electricity Act need not be 
fulfilled. l a l 


A Bench of the Allahabad High Court in Vishwanath v. Emperor}, held that 
dishonest abstraction of electrical energy would not have been an offence under 
section 379 of the Indian Penal Code if it had not been for,the provision of section 
39 of the Electricity Act. Therefore, it was an offence which was created by the sec- 
tion and the Legislature intended that section 50 of the Electricity Act should apply 
to an offence of this nature. The Bombay High Court in State v. Maganlal Chunt~ 
lal, disagreed with the decision in Vishwanath v. Emperor’, and held that the 
offence of abstraction of energy which is defined in section 39 of the Electricity 
Act is expressly made an offence punishable under section 379 and is not made 
an offence.under the Electricity Act or any rule, licence or order thereunder and 
section 50 of the Indian Electricity Act has no application. 


In In re, P. N. Venkatarama Naicker v. State, Sadasivam, J., dissented from 
the decision of the Bombay High Court and followed the Allahabad High Gourt. 
The learned Judge expressed the view that dishonest abstraction of electricity is. 
not punishable under section 379 of the Indian Penal Code, as electricity is not 
moveable property within section 22 of the Indian Penal Code, since it is not 
corporeal julia . The learned Judge then referred to sections 39 to 46 and 48 
and 49 and concluded that the heading of section 39. is theft of energy and it supports. 
the interpretation that abstraction of electrical energy punishable under section 
379 of the Indian Penal Code, read with section 39 of the Electricity Act is an offence 
against the Indian Electricity Act and the provisions of section 50 should be com- 
plied with for a prosecution to be launched. 


Dishonest abstraction, consumption or use of electrical energy is not theft 
under section 379 of the Indian Penal Code, for electrical energy is not moveable 
property under section 22 of the Indian Penal Code. The effect of section 39 of 
the Indian Electricity Act is to add to the definition in the Indian Penal Code. 
Instead of providing that dishonest abstraction, consumption or use of energy 
ig punishable under the Act, the section provides that dishonest, abstraction, etc. 
shall be deemed to be theft within the meaning of the Indian Penal Code. There- 
fore, the act of dishonest abstraction. consumption or use of electrical energy is 
by virtue of section 39 an offence under the Indian Penal Code. A reading of 
———_ 


1, A.LR. 1936 All. 742. 3. A.I.R. 1962 Mad. 497. 
2. A.LR. 1956 Bom. 354. 
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sections 40, 41, 42, 43, 44, 45, 46 and 47 strengthens my view, for except in section: 
39 in all other sections, the act is made punishable under the various sections of 
the Indian Llectricity Act. For instance, section 40 provides that malicious waste 

of energy is punishable with imprisonment for a term which may extend to two 
years. Section 41 provides that contravention of the provisions of secfion 28 is 

punishable with a fine of Rs. 3,000. Sections 42, 43, 44, 45, 46 and 47 also pro-- 
vide for punishments for the acts which contravene the provisions of the Indian. 
Electricity Act. Though various other acts are made punishable under the Indian. 
Electricity Act, the dishonest abstraction, consumption or use is deemed to be 

an offence under the Indian Penal Code and no punishment under the section: 
is provided for. I am of the view that section 39 only adds to the definition con- 
tained in the Indian Penal Code and dishonest abstraction, consumption or use 

of electrical energy is made an offence punishable under the Indian Penal Code. 

Therefore, the prosecution for an offence of dishonest abstraction, consumption: 
or use need not be instituted as required unde: section 50 of the Indian Electricity 

Act. As I am taking a different view from Sadasivam, J., I consider it is desirable 

that the matter should be finally decided by a Bench of this Court. The question: 
of law is referred to a Bench. 


In pursuance of the aforesaid Order of reference, this appeal came on for 
hearing before a Bench Ramachandra Ayyar, C. F. and Ramakrishnan, f. who directed. 
the appeal to be posted before a Full Bench. The appeal was then heard by a 
Full Bench (S. Ramachandra Aypar, C.J., and Srinivasan and Ramakrishngn, F7.). 


The Judgment of the Full Bench was delivered by 


Ramachandra Ayyar, ir Reference, which has been made by Kailasam, J.,. 
arises out of an appeal by the Public Prosecutor against an order passed 
by the Sub-Magistrate of Papanasam, acquitting respondents 1 to 6 herein of 
certain offences connected with and relating to an alleged improper abstraction: 
and use of electrical energy. The question that falls to be decided on this refer- 
ence can be formulated thus: 


s Whether a dishonest abstraction, consumption or use of electrical energy, which is statutorily 
made a theft by virtue of section 39 of the Indian Electricity Act, will amount to an offence against. 
that Act, or one under section 379 of the Indian Penal Code ?” 


To appreciate the significance of the question, and indeed to examine it, it 
will be necessary first to briefly set out the history of the proceedings, which have 
led up to this reference. Abdul Wahab, the first respondent before us, is a resident 
of Pandaravadai in Thanjavur district. In connection with the marriage of his. 
daughter, which took place on 7th September, 1960, he put up a pandal in front 
of his house, which occupied the entire breadth of the street, extending in its length 
to the neighbouring houses on either side. With a view to have illumination to- 
the pandal, Abdul Wahab secured from the Kumbakonam Electric Supply Corpo- 
ration, the licensee under the Act for the area in question, a temporary connection: 
for the supply of electrical energy. On gth September, 1960, when presumably 
the celebrations in connection with the marriage also continued, the Chief Engi- 
neer of the Corporation, who made a surprise inspection of the pandal, found’ 
that the electricity for the illuminations must have been obtained surreptitiously 
by tampering with the meters in the houses adjacent and opposite to that of the 
first respondent. He also found some evidence of such illicit tapping of electri- 
city from those houses. He estimated that the quantum of current consumed 
by the lights in the pandal must have been much ‘more than what the temporary 
meter indicated. The Chief Engineer lodged a complaint with the Sub-Inspec- 
tor of Police at Papanasam, who, after investigation, laid three charges against 
the respondents, respondents 2 to 5 being the owners of the Opposite and adjacent 
houses of the first respondent and respondent 6 being an operator. The first 
charge was under section 379, Indian Penal Code, read with section 39 of the 
Indian Electricity Act (which will hereafter be referred to as the Act) for stealing 
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electricity. The two subsequent charges were under section 44 (c) and (d) of the 
Act. 


- The learned Sub-Magistrate acquitted the respondents. The ‘State has 
‘filed this appeal against the order of acquittal. 


In the appeal, a preliminary question, one that has given occasion to this Refer- 
ence, arose as to the maintainability of the prosecution commenced, as it had 
‘been done by the Police, the contention on behalf of the respondents being that 
-by reason of section 50 of the Act, a prosecution for offences against the enact- 
„ment could be laid only at the instance of the Government, or an Electrical Inspec- 
tor, or of a person aggrieved by such offence. Kailasam, J., was not inclined to 
„accept that contention in regard to the first head of the charges, as in the learned 
_Judge’s opinion, the offence was one under the Indian Penal Code and not under 
the Indian Electricity: Act. But a different view had been ‘expressed by Sada- 
sivam, J., in In re P. N. Venkatarama Naicker1, ‘The learned Judge, has therefore, 
referred this matter for decision by a Bench. Subsequently, the Bench before 
;which the matter came up for hearing, has referred this to the Full Bench. 


For a due consideration of the point stated at the beginning, it will be 
necessary to set out the two relevant sections of the Act, namely, sections 39 and 
150. 

«39, Whoever dishonestly abstracts, consumes or uses any energy shall be deemed to have commit- 


sted theft within the meaning of the Indian Penal Code; and the existence of artificial means for 
such abstraction shall be prima facis evidence of such dishonest abstraction.” 


This section consists of two parts. The first part defines when there could 
be a theft of energy. The second part makes the existence of artificial means 
for illicit abstraction prima facie evidence of a dishonest intent. We are concern- 
ved in this reference only with the first part of the section. . i 

“50. No prosecution shall be instituted against any person for any offence against this Act or 


„any rule, licence or order thereunder, except at the instance of the Government oran Electrical 
"Inspector, or of a person aggrieved by the same.'s 


It will be seen from the provisions of this section, that the procedure enjoined 
‘by ii, is only with respect to offences against the Electricity Act; obviously, there- 
‘fore, prosecution laid in respect of offences not against the Act but falling under 
some other statute, need not be at the instance of the Government, or an Electrical 
Inspector or a person aggrieved by the improper abstraction of energy. But at 
the same time it must’ be realised that an illegal abstraction, consumption or use 
.of electrical energy cannot be the same as the theft of a chattel. Section 378, 
Indian Penal Code, which defines theft, cannot standing by itself, apply to it. 
"Therefore, section 39 of the Act creates a fiction, by which a person who dishonestly 
abstracts, consumes or uses electricity, is regarded as committing theft within the 
meaning of section 378, Indian Penal Gode. As was pointed out in 1.M.LA,, 
Madras v. 7.C. T. Officer, Madras*. : 


Asaira thing can be deemed to be something else only, if it is not in reality that thing.” 


In other words, it is because the theft of electrical energy cannot be theft as 
defined in the Indian Penal Code, there is need for creating a fiction under section 
39 of the Act. Fictions are often resorted to under the law either for the purpose 
of improving the law, or to further the interests of justice; for example, a child 
in the womb of his mother is regarded as in existence in the matter of his rights. 
But such fictions have their own limits. There is, however, no such limit for a 
„statutory fiction so lang as the Legislature enacting it, is competent to legislate 
on the matter. A fiction is a favourite device of the Legislature to achieve the 
„object of the statute. Therefore, even though one thing is not the same as another, 
the legislature, for the purpose of effectuating its object might create a fiction 
that the former shall be deemed to be the Jatter. In such a case, it will not be 





1. A.LR. 1962 Mad. 497. Mad. 63. 
2. (1963) 76 L.W. 704, 710: ALR. 1964 
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open to the Court to treat things, though distinct in ‘themselves, differently, or 
to put it in other words to contradict the fiction; for to do so, would be to defeat 
the very purpose for which the fiction had been created. In Emperor v. Koshia 
Antoo’, Chandavarker, J., is reported, while considering the words shall he deemed, 
to have observed that the words when used by a Legislature means, 


“ When fone thing is not the same as another thing, but the Legislature says that it shall be 
deemed to be the same thing, it creates a legal fiction.” $ 


and in such a case 


“ The Court is entitled and bound to ascertain for what purposes and between what persons 
the statutory fiction is to be resorted to.......... ee 


The learned Judge then referred to the decision in Mostyn v. Fabrigas®, for 
the proposition that fictions created by law should never be contradicted so as to 
defeat the ends for which they were invented. The same rule has been enunciated 
by Bhagwati, J., in Bengal Immunity Company, Limited v. The State of Bihar and others,? 
where it was stated. 


“<A legal fiction presupposes the correctness of the state of facts on which it is based and all the 
consequences which flow from that state of facts have got to be worked out to their logical extent. 
But due regard must be had in this behalf to the purpose for which the legal fiction has been created.” 


In Bovier’s Law Dictionary, while referring to the meaning of the word deem 
at is stated: 
“When by statute certain acts are deemed to be crimes ofa particular nature, they are such 


crimes, and not a semblance of it, nor a mere fanciful approximation to or designation of the offence. 
{Volume I, page 526).” 

It would follow from the above, that within the field of operation of a statu- 
tory fiction, it will have to be deemed to be a reality and not anything else. The 
following oft-quoted passage in the judgment of Lord Asquith in Hast End Dwellings 
Co., Lid. v. Finsbury Borough Council4, will make that point clear: 


“ If you are bidden to treat an imaginary state of affairs as real, you must surely, unless prohi« 
bited from doing so, also imagine as real the consequences and incidents which, if the putative state 
‘of affairs had in fact existed, must inevitably have followed from or accompanied it a? 

From the foregoing it will follow that although theft of electricity will not 
come within the scope of section 378, Indian Penal Code, yet, by virtue of the 
fiction created by section 39 of the Act, the improper act specified in that section 
should be regarded as theft within the meaning of the Indian Penal Code and as 
a Consequence the machinery provided for its punishment under that Code will 
be attracted. In Babulal v.'Emperor®, Lord Wright while considering the nature 
‘of an offence under section 39 of the Act observed : 


. ‘That offence was clearly established, because the user of electric current without the intention 
‘of paying is beyond question a dishonest user. That is all that is required under section 39 which creates 
4 statutory theft sufficiently established against whoever dishonestly abstracts, consumes or uses the 
-energy. The technical rules applicable to proving the theft of a chattel do not apply to proof of this 
‘special offence. (Italics are ours).” 


The question fgr consideration has, therefore, been narrowed down to this, 
namely, whether theft of electricity is one against the Act or against the ordinary 
‘criminal Jaw of the Jand. It will be noticed that section 39 of the Act beyond 
treating it asa theft, says no more; it does not itself prohibit it or provide for any 
‘penalty for it. Section 379, Indian Penal Code, which provides for punishment, 
tin respect of theft, is not even referred to or incorporated in section 39. Prima facie, 
therefore, the first part of section 39 must be held to have exhausted itself after creat- 
‘ing the fiction. In other words, the purpose of the fiction is merely to create an offence 
ithat did not previously exist under the Indian Penal Code. It is somewhat signi- 


see 


1, (1907) 10 Bom.L.R. 26. 4. L.R. (1952) A.C. 109, 132 
2. (1774) Cowp. 161, 177. 5. (1938) 1 M.L.J. 647: L.R. 65 I.A. 158: 
3. (1955) S.C.J. 672 : (1955) 2 M.L.J. (S.C.) A.I.R. 1938 P.C. 130, 135, 

A68 : (1955) 2 S.C:R. 603, ‘720, 


15 
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ficant that while sections 40 to 44 of the Act provide for punishments for transgres- 
sions of certain rules or obligations on the part of consumers and others, there is no- 
sanction provided in section 39 which occurs in the same chapter. This is presu- 

mably for the reason that on a dishonest abstraction, etc., of electricity being made 

to constitute the offence of theft, there is no further need for the Legislature to pro- 

vide a specific sanction for it, as the ordinary law of the land has provided a penalty 

therefor. That this isa well-recognised mode of providing for punishment of 
offences created by a statute will be seen from Craies on Statute Law (Fifth 

edition) where at page¥497 it is stated : 

“Most, if not all, Acts containing a command or prohibition contain also some ty 
or sanction for disobedience to the command or prohibition which they contain, and where they are- 
silent as to the sanction for disobedience to their commands or prohibitions the common law orthe re- 
ceived rules of construction import into them the appropriate sanction, i.e., where the disobedience 
affects the public interests, liability to indictment for misdemeanour........-. r3 

Therefore statutory offence of theft created under section 39 of the Act cannot» 
be regarded as one against the Act, but one under the Indian Penal Code ; the Act, 
as we stated, has nowhere prohibited the improper use of electricity or provided any 
punishment itself for such improper user. 


The learned Advocate-General with his characteristic fairness has, however, 
invited our attention to certain features in the provisions of the Act as indicating an. 
intention on the part of the Legislature to treat an infraction coming under section. 
39 of the Act as an offence under the Act itself. He referred in this connection. to- 
the heading of sections 39 to 50. It speaks of Criminal offences and Procedure. Secondly, 
he invited our attention to sections 48 and 49 of the Act, which treat section 39 
as imposing a penalty or punishment. As we have pointed out earlier, there is 
nothing in section 39 imposing, by itself, any punishment or penalty. Therefore, 
the reference to that section as imposing a penalty in sections 48 and 49 cannot be 
regarded as strictly accurate. In one sense, in so far as the combined reading of 
section 39 of the Act with section 378 would entail punishment under section 379, In- 
dian Penal Code, it can even be said that section 39 imposes a penalty. But that 
is not the same thing as saying that a dishonest abstraction of electricity is an offence. 
against section 39, albeit it might be an infraction under that section. 


The learned Advocate-General, however, urged that section 39 of the Act 
should be construed as creating an offence in respect of which there is a reference 
to section 378, Indian Penal Code only for the purpose of prosecution and punish- 
ment. The obvious criticism to this argument is that section 39 is merely declara- 
tory ; it does neither incorporate in itself section 379 of the Indian Penal Code nor 
does it even refer to it. Section 378, Indian Penal Code referred to in section 39: 
of the Act merely defines the term theft. 


We shall, however, consider the argument apart from that criticism. It has- 
been argued that a case like the present can be regarded as falling m one of the four: 
categories mentioned below, namely : 

“1, Does section 39 of the Act amend section 378, Indian Penal Code? 

2, Can section 39 be regarded as having been incorporated in section 378, Indian Penal Code or- 
vice versa ? 

3. Can section 39 be regarded as referring to section 378, Indian Penal Code ? 

4. Ifitis neither of the above three, cannot section 39 be regarded as itself creating an offence,. 
the reference to section 378, Indian Penal Code being merely to indicate the manner and method. 
of prosecution for its infringement ?” 


Taking up the first of the four alternatives, it is argued that section 39 by no- 
means can be regarded as effectuating an amendment to section 378, Indian 
Penal Code, because (i) it does not purport to do so and (ii) it cannot be called 
as either an omission, insertion or substitution of anything contained in section 378, 
Indian Penal Code. By way of example, it is said that if section 39 of the Act were 
to be repealed, it cannot be said that the amendment effected will not also stand 
repealed and that, therefore, the characteristic of amending legislation as referred. 
to in section 6-A of the General Clauses Act will be absent in the case. ‘The pro- 
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vision section 6-A makes the repeal of an Act, which had the effect of textual amend- 
ment to another Act, as not affecting in any way the Amended Act. We are by no 
means satisfied that if section 39 were to be regarded as amending section 378, 
Indian Penal Code, the repeal of it will not have the corresponding effect of 
repealing the amendment thereby effected to the Indian Penal Code. But it is not 
necessary to pursue this matter in the view we are inclined to take of the nature of 
the provisions contained in section 39 of the Act. 


Coming to the second head, it is argued that section 39 cannot be regarded 
as Incorporated in the Indian Penal Code, as the language of incorporation is sin- 
gularly absent in this case. In this connection the learned Advocate-General 
referred us to a number of decisions namely, The Queen v. Merionethshire1, The Queen v. 
Brecon*, In re Cherry’s Settled Estate®, and Ex parte the Vicar and Church Wardens of St. 
Sepulchres, In re4, which held that words like 


“as fully and effectually as if the same and every part thereof were herein repeated and re-enac- 
ted or 


all the clauses and provisions of this Act, save in so far as they shall be expressly varied or excepted 
by any such Act, shall apply to the undertaking authorised thereby and shall form part of such Act 
and be construed together therewith”. 
as indicating an incorporation of one statute into another. The effect of incorpo- 
ration in such a case will be as if the latter Act actually contained the clauses 
referred to in the former Act. While we agree with the learned Advocate-General 
that there are no sufficient words in section 39 of the Act to warrant an inference 
that either section 39 has been incorporated into section 378, Indian Penal Code 
or vice versa, We are at the same time not prepared to hold that it is only by the use 
of the words stated above that an incorporation of one statute into another can 
be effectuated. 


Proceeding to the third category, we are of opinion that section 39 of the Act 
cannot be held to have brought in section 379, Indian Penal Code, by any reference 
thereto, although there is reference in it to section 378, Indian Penal Code. In 
The Collector of Customs, Madras v. Nathella Sampathu Chetty®, the Supreme Court has 
pointed out the distinction between a mere reference to or citation of one statute 
in another and an incorporation, which in effect means a bodily lifting of the pro- 
vision of one enactment and making it part of another. That case was concerned 
with the applicability of section 178-A of the Sea Customs Act, which had been 
introduced into the main Act by an Amending Act of 1955. The offence in that 
case was under the Foreign Exchange Regulation Act, 1947, as amended in 1952. 
Section 23-A of the Foreign Exchange Regulation Act states that the restrictions 
imposed by sub-sections (1) and (2) of section 8 of the enactment shall be deemed 
to have been imposed under section 19 of the Sea Customs Act and all the provisions 
of that Act shall have effect accordingly. The Sea Customs Act which was in force 
at the time when section 23-A of the Foreign Exchange Regulation Act was enacted, 
did not contain section 178-A : that provision was introduced into the former Act 
after the enactment of the latter one. A question arose whether that provision will 
apply to proceedings taken under the Foreign Exchange Regulation Act subsequent 
to the year 1955.’ The Supreme Court held that section 23-A had not the effect of 
incorporating the provisions of the Sea Customs Act, in which case, only those 

ovisions of the Sea Customs Act which were in existence at the time of the Foreign 
Exchange Regulation Act, 1952, could be incorporated, but there was only a 
reference to the Sea Customs Act, which ‘meant that all relevant provisions 
therei:. including the amencment subsequently introduced into that Act would 
also be deemed as part of the Foreign Exchange Regulation Act. 


The learned. Advocate-General has placed’ considerable reliance upon this 
decision to show that section 39 of the Act cannot be said to have either incorporated. 


1 115 ER. 182, 5. (1962) 1 3G 08: (1962) 1 ML J, (S.C.) 
2. 117 E.R. 665. 43: (1962) 1 An.W.R (S.C.) 43: (1962) M.L.J. 
3. 3] ee 351. (Crl.) 1 : (1962) 3 S.C.R. 786. 

4, (1864) 33 L.J.Ch. 372 
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section 378 of the Indian P Code or referred to it. That may be so. But it 
does not follow therefrom that Section 39 of the Act should be regarded, notwith- 
standing the absence of necessary words therein, as itself constituting an offence. 
In other words, we are not prepared to accept that the categories of cases mentioned 
by the learned Advocate-General as exhaustive of the matter, so that if a particular 
enactment which adopts an earlier enactment does not fall into the first three cate- 
gories, it should necessarily fall under the fourth category. In this view, we are 
unable to agree with the learned Advocate-General that section 39 of the Act falls 
into the fourth or residuary category of the cases formulated by him, and that, 
therefore, regardless of its actual terms it should be held to be by itself to be a penal 
provision for any contravention of law. The correct approach, in our opinion, 
will be to read both section 39 of the Act and section 378 of the Indian Penal Code 
together and find out which enactment creates the offence. We may in this con- 
nection refer to the observations of Gajendragadkar, J., in Pukhraj v. D. R. Kohit?, 
where the learned Judge referring to the combined operation of the Sea Customs 
Act and the Foreign Exchange Regulation Act observed : 

«Tt would, thus, be noticed that the combined effect of the aforesaid provisions of the two Acts 
and the relevant notification is that the notification of 1948 has the force of a notification issued under 
section 19 of the Sea Customs Act and, in consequence, gold 1m orted in contravention of the said 


notification is liable to be seized under section 178 of the said Act and renders the person in posses- 
sion of the said gold liable for proceedings under section 167 (8) of the said Act.” (Italics are ours.) 


It will be noticed from the above, that even in a case of adoption of certain 
provisions of an antecedent enactment by reference, to proceedings under the latter 
Act, such proceedings are held to be under the former Act alone. To put the matter 
more clearly with reference to the facts of the present case, the combined operation 
of section 39 of the Act and section 378 of the Indian Penal Code will mean, that 
an infraction of the former would be penalised by proceedings being taken under 
the latter. That this is the true position can be seen from the principles stated in 
Maxwell on the Interpretation of Statutes (Eleventh edition), at page 380 : 

‘Ifa statute prohibits a matter of public grievance, or commands a matter of public convenience 4 


all acts and omissions contrary to its injunctions are misdemeanours, and, if it omits to provide any 
procedure or punishment for such act or default, the common law method of redress is impliedly given 


Therefore, inasmuch as section 39 of the Act does not itself provide for punish- 
ment, but only creates an offence under the general law, the punishment for such 
infraction will have to be under the ordinary law, namely, section 379 of the Indian 
Penal Code. From this it will also follow that the offence falling under section 39 
of the Act will be an offence under the Indian Penal Code and not one against the Act. 


We have next to deal with the contention of Mr. R. Balasubramania Ayyar 
of the Thanjavur Bar, who appeared for the first respondent, namely, that as sec- 
tion 39 of the Act merely creates a fiction, it cannot the same as section 379 of 
the Indian Penal Code, which is concerned only with theft properly so defined, 
and, therefore, the former provision should be regarded as itself creating the offence. 
It can be accepted that section 39 of the Act creates an offence, namely, what has 
been called a statutory theft. But the question before us is not so much as whether 
that provision creates the offence, but whether a dishonest abstraction of electricity 
is a contravention of the Indian Electricity Act, or only of thé Indian Penal Code. 
We have already pointed out that the effect of the fiction created by section 39 of 
the Act will be to treat the offence as one of theft. l 


Learned Counsel then referred us to the decision in Vishwanath v. Emperor?, 
where it was held that an offence under section 39 of the Act was not an effence under 
section 379 of the Indian Penal Code but one created by the Electricity Act and 
that the conditions imposed in section 50 of the Act for initiation of prosecution in 
respect of it, would apply. This view of the Allahabad High Court had not, how- 


ever, been accepted in Bombay State v. Maganlal Chunilal’, where it was held that an 


a aaa aaalllt 
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offence under section 39 of the Act would not come under section 50 but could be 
dealt with only under section 379 of the Indian Penal Code. In In re P. N. Venkata- 
rama Naicker?, Sadasivam, J., has preferred to follow the Allahabad view, which had 
also been accepted by the Rajasthan High Court in Dhoolchand v. State*. In view 
of the construction which we have put upon section 50 of the Act, we find ourselves 
with great respect to Sadasivam, J., unable toshare his view. 


We, accordingly, answer the question formulated above in this manner ; the 
offence of dishonest abstraction, consumption or user of electricity will not be one 
coming within the mischief of section 50 of the Indian Electricity Act but one under 
section 379, Indian Penal Code, read with section 39 of that Act. 

V.S. — Reference answered accordingly. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice M. ANANTANARAYANAN. 
Qirsheed Miya .. Petitioner. 

Opium Act (I of 1878), section 14—Search after sunset and without search warrant—Illegality—Effect— 
Crimnal Procedure Gode (V of 1898), section 1083—Non-compliancs with—Effect. 

- The fact that a search has occurred in contravention of a specific requirement of law does not 
necessarily vitiate the seizure made in pursuance thereof. But where the search was illegal (in the 
instant case it was conducted at 12-30 a.m. in contravention of the requirements of section 14 of the 
Opium Act and without observing the requirements of section 103 of the Criminal Procedure Code 
and without obtaining a search warrant from a Magistrate) and conducted under such circumstances 
as to cause material prejudice to the accued because of failure to conform to the requirements of the 
law the Courts will not sustain the search nor the supposed seizure especially when the credibility of the 
search witnesses is doubtful. The conviction based on such search and seizure cannot be sustained. 

Petition under sections 435 and 439 of the Qode of Criminal Procedure, 1898, 
praying the High Court to revise the judgment of the First Additional Sessions Judge 
of the Court of Session of Coimbatore Division in C.A. No. 260 of 1962 (Q.C. 
No. 369 of 1962 on the file of the Additional First Class Magistrate, Coimbatore). 


P. Sharfuddin, for Petitioner. 
The Public Prosecutor on behalf of the State. 


The Court made the following 

ORDER.—The revision petitioner, a certain Qirsheed Miya, has been convic- 
ted by the Gourt below under section 9 (a) of the Opium Act for possession of two 
opium packets (M.Os. 3 and 4), and sentenced to undergo rigorous imprisonment 
for six months. In view of certain important consideration; that arise in the case, 
I shall first briefly refer to the case as appearing in the prosecution evidence. This 
revision petitioner and his wife were admittedly occupants of Room No. 33 in Ananda 
Vihar Hotel of Coimbatore Town, on the relevant date, gth September, r962. 
It appears that about 8-30 P.M. on 8th September, 1962, a Police party headed by an 
officer, who is not the officer that subsequently claims to have seized the packets 
of opium conducted a careful search of this room, but without recovering any sus- 
picious article or contraband. Subsequently, at 1-00 a.m.on gth September, 
1962, another Sub-Inspector (P.W. 5) came to the room, accompanied by two wit- 
nesses, namely, P.Ws. 2 and 3, and conducted a search of Room No. 33. Admittedly 
the revision petitioner and his wife, who was a co-accused with him in the tri 
Court, were then in the room. After search of two boxes (M.Os. 1 and 2), P.W. 5 
claims that he recovered two paper packets containing opium (M.Os. 3 and 4). 
A significant fact is that P.W. 5 did not obtain a search warrant, before searching 
this room. He states that he sent an advance intimation to the Sub-Magistrate of 
Coimbatore, and that he proceeded to search without obtaining a warrant, “as 
delay in getting a search warrant would defeat the purpose ”. The conviction rests 
upon the testimonies of P.W. 5 and the witnesses who accompanied him, P.Ws. 2 
and 3. 





1. A.LR. 1962 Mad. 497. 2. I.L.R. (1956) 6 Raj. 856. 
* Cr.R.C. No. 243 of 1963. i 
(Cr.R.P, No. 242 of 1963). 19th December, 1963. 
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The case does raise certain important considerations, with regard to the princi- 
ples upon which a search of this kind should be conducted by the authorities and the 
credibility of the entire evidence for prosecution. Under section 14 of the Opium 
Act (I of 1878), the search has to be conducted, if it is a search of premises upon 
information received, “ between sunrise and sunset”. Thissalutory provision was 
enacted by the Legislature, even as early as 1878, and long before our Constitution 
came into force guaranteeing certain fundamental rights of the subject, obviously 
in order to prevent abuses of power that might occur during, or by means of, 
nocturnal raids, or raids at unseasonable hours. In the present case, the authorities 
had really no justification for contravening this provision of law. The Sub-Inspector 
(P.W. 5) appears to have been under the impression that he was conducting the 
raid under the Madras Prohibition Act. Even so, in the context of his knowledge, 
which he does not deny, that an earlir search of the very same premises had been 
conducted by a Police party at 8-30 P.M. on 8th September, 1962, without result, 
one would have thought that he would either have taken precautions to arm himself 
with a search warrant from the nearest Magistrate, or would have respected section 
14 of the Opium Act, and conducted the search after sunrise. The room was one 
in a Hotel, occupied by the revision petitioner and his wife. ‘The admission in the 
record is that the wife was sitting on the cot in the room, when the Police party 
entered. I think it is essential to emphasise that Police officers must firstly 
thoroughly acquaint themselves with the statutory provisions regulating the scope 
and degree of their powers in such matters. That is all the more vital, where the 
provisions have been enacted for the security of the subject, or to protect the 
subject from unreasonable intrusion. 


Apart from this indisputable contravention of section 14 of Act I of 1878, 
the entire prosecution evidence suffers from other grave infirmities. The Police 
officer appears to have honoured the mandatory requirements of section 103 of the 
Code of Criminal Procedure, more in the breach than in the observance. Neither 
P.W. 2 nor P.W. 3 can be termed a respectable inhabitant of the locality, and, in 
fact, their status and evidence appear to be altogether suspect. P.W. 2 has been 
discredited by the Courts below, practically as a stock witness for the Police. P.W. 3 
is a Taxi driver, and not a resident of this locality ; it is not very clear why he was 
requisitioned to accompany the Police party, when the raid was conducted in a 
crowded hotel, with more respectable occupants of all the other rooms, one or other 
of whom might have been requested to witness the search. I have to add that it is 
mysterious how, when the earlier search at 8-30 P.M. had proved totally fruitless, 
the supposed packets of opium came into thef ion of the revision petitioner 
subsequent to that search, or how P.W. 5 was able to guess that they would be there, 
notwithstanding the failure of the previous search to trace these packets. These 
infirmities in evidence, which are indisputable, throw a cloud upon the entire facts 
of the raid, and leave a distinct impression that it would not be safe, in the interests 
of justice, to sustain the conviction of the revision petitioner. As the learned 
Public Prosecutor urges, the fact that a search has occurred in contravention of a 
specific requirement of law, does not necessarily vitiate the seizure made im pur- 
suance thereof; vids the observations of the Supreme Court in Radhakishan v. 
State of Uttar Pradesh}. But where the search was illegal, and conducted under 
such circumstances as to cause material prejudice to the accused because of a failure 
to conform to the requirements of the law, the Courts will not sustain the search 
nor the supposed seizure. In the present case, I am unable to accept the evidence 
of the witnesses to the search, namely, P.Ws. 2 and 3. One of them frankly admits 
that the Sub-Inspector (P.W. 5) did not even allow himself to be searched by the 
witnesses before he entered the room, in order to ensure the protection to the person 
or persons who might be affected by the search and discovery of contraband to the 
effect that he (Policc officer) had nothing on his person which could prejudice the 
search. It is true that, in conceivable cases, difficulty and even acute difficulty, 
might be experienced by the authorities of the Police in obtaining the co-operation of 
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hay eA residents of the locality to such procedures as a house search, it is 
ortunate that civic conscience is still so imperfect even amongst educated persons, 
that there is a marked reluctance to be involved in such incidents. But that can- 
not diminish the great need for strict compliance with legal requirements, which 
have been enacted for the security of the citizen. ` 


I think I have indicated sufficiently that, in my view, the conviction cannot 
be sustained, as the evidence cannot be accepted with regard to its credibility and 
truth. Accordingly, I acquit the revision petitioner and direct that his bail bond 
be cancelled. The order with regard to the confiscation of the contraband will 
stand, as the revision petitioner does not lay claim to these articles. 


K.S. _ Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction) 
PRESENT :—Mr. S. RAMAGHANDRA IYER, Chief Justice AND Mr. JUSTICE 
“"T.VENKATADRI. ; 


Lakshmi Ammal .. Appellani* 
v: 
‘Commissioner for Land Revenue and Civil Supplies, Office of the 
Board of Revenue, ‘Chepauk, Madras and another .. Respondents. 


Rice Milling Industry (Regulation) Act (XXI of 1958), section 19 (b)—Construction—Power of Central 
‘Government to delegate power to grant permits—If limited to delegation to one authority only—Delegation to State 
‘Government—Sub delegation to Commisstoner of Civil Supplies for State also—If ultra vires—Application 
Sor grant made to State Government pending—Subsequent delegation to Commissioner of Civil Supplies—Applica- 
tion forwarded to latter for disposal and licence granted by latter —Validtty. 

There is no warrant for the contention that under section 19 (b) of the Rice Milling Industry 
(Regulation) Act, the Central Government has power to appoint only either the State Government or 
such officer or authority subordinate to it and that it cannot appoint both of them to exercise the 
powers vested in it under section 5 of the Act. It cannot be said that once the Central Government has 
exercised its power in appointing the State Government as its delegate for exercising the powers under 
section 5, it cannot thereafter appoint any officer or authority to exercise those powers. It would be 
open to the Central Government to appoint as many officers or authorities as it deems fit and n 
for the purpose of ting permits. Where the power to grant licences was first delegated to the State 
Government and later on the Central Government further directed that the Commissioner of Civil 
Supplies of the State would also be entitled to exercise the same power, each one of them would be the 
designated authority capable of itself exercising the power delegated. Where an application for a 
Pt was made to the State Government through the Collector of the District, but subsequently, 

ore the grant of the permit, power was conferred on the Commissioner of Civil Supplies to dispose 
of applications for the grant of permits for the establishment of rice mills and the Collector en 
forwarded the application directly to the Gommissioner of Civil Supplies who ultimately disposed of 
the same by granting the permit, the grant is perfectly valid, and there is no defect either in the jurisdic- 
tion’of the Commissioner of Civil Supplies who finally disposed of the matter or even in the proce- 
dure followed by the authorities. en there are two authorities, the State Government and the 
Commissioner of Civil Supplies, it would be to the superior authority, namely, the State Govern- 
ment, to receive the application and fi the same to their subordinate authority, the Commis- 
sioner of Civil Supplies for disposal, and there is no illegality or irregularity which would vitiate the 
grant of the permit. 

Appeal under clause 15 of the Letters Patent against the order of the Honour- 
able Mr. Justice Veeraswami, dated and April, 1963, and made in the 
exercise of the Special Original Jurisdiction of the Hieh Court in Writ Petition 
No. 1091 of 1962, presented under Article 226 of the Constitution of India, to issue 
a Writ of Gertiorart calling for the records of the proceedings of the Commissioner 
for Land Revenue and Civil Supplies, Office of the Board of Revenue, Chepauk, 
Madras-5, the rst respondent herein, relating to the grant of permit dated roth 
May, 1962 to the 2nd respondent herein for the establishment of a new rice mill 
in the plot of land covered by S. No. 195 of Kurichi Village, Bhavani Taluk, under 
the Rice Milling Industry (Regulation) Act, 1958 [Central Act XXI of 1958] 
and quash the same. 





* W.A. No. 132 of 1963. 22nd April, 1964, 
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K. K. Venugopal for R. Sundaralingam, for Appellant. 

The Additional Government Pleader, for 1st Respondent. 

S. Mohan Kumaramangalam, for MM. Ismail and R. G._Rajan, for 2nd Respondent: 
The Judgment of the Court was delivered by: 


Ramachandra Iyer, C.F.:—The appellant who owns a rice mill in the hamlet 
of Chittar, Kesarimangalam Village, Bhavani Taluk, Coimbatore District, opposed . 
the grant of a permit to establish and run a rice mill at the neighbouring village of 
Kurichi. The Commissioner of Civil Supplies to whom the Central Government 
had delegated its power of granting permits under Section 19 of the Rice-Milling 
Industry (Regulation) Act, 1958, overruling the objection, granted the permit to 
the second respondent. The validity of his order was challenged under Article 
226 of the Constitution before Veeraswami, J. The learned Judge declined to 
entertain the writ petition on the short ground that the appellant could not be deemed 
to be a person aggrieved so as to entitle her to approach this Court for the issue of a 
writ. ‘The conclusion reached by the learned Judge can, in our opinion, be support- 
ed on the merits of the case as well. The principal contention advanced against 
the validity of the grant of the permit to the second respondent was that the Com- 
missioner of Civil Supplies has no authority to grant it. To appreciate the conten- 
tion it is necessary to set out the relevant provisions of the Act. The Act came into. 
force on 22nd April, 1959. Section 5 which provided for the grant of permits in 
respect of new rice mills, inter alia, says, 

“ (1) Any person or authority may make an appliation to the Central Government for the gran. 

of a permit for the establishment of a new rice mill;.............. = 


Rest of the section deals with the procedure to be followed. Section 6 relates to. 
the grant of licence which an owner should obtain to work the mill. Such licence 
is to be renewed year after year. Section 19 provides that the Central Govern- 
ment may by a notified order direct that any power exercisable by it under the Act, 
shall in relation to such matters as may be specified for example the power specified! 
in section for the grant ofa permit shall be exerciable, (a) by such officer or authority 
subordinate to the Central Government, or 

(b) such State Government or such officer or authority subordinate to a State Government as 
may be specified in the direction. 

In exercise of the power vested in it, the Central Government by its notification 
dated 22nd April, 1959, directed that the power of granting permits for the establish- 
ment of a new rice mill can be exercised by the State Government. More than two- 
years later, 1.¢. on 3rd July, 1961 the Central Government directed that the Com- 
missioner of Civil Supplies of the State will also be entitled to exercise the same 
power. 


The contention now urged on behalf of the appellant is that under clause (b) of 
section 19 it would be open to the Central Government to appoint either the State 
Government or such officer or authority subordinate to it and that it cannot appoint 
both of them to exercise the powers vested in the Central Government under section 
5 of the Act. “‘ Or” interposed between the State Government and such officer 
or authority in sub-clause (b) can only authorise the Central Government to appoint 
either the one or the other authority. On the other hand Mr. Mohan Kumara- 
mangalam on behalf of the second respondent has invited our attention to a passage 
at pene 229 of Maxwell’s “ Interpretation of Statutes (11th edition)” where in it 
is stated: 


“To carry out the intention of the Legislature it is occasionally found necessary to read the con- 
junctions ‘or’ and ‘and’ one for the other ” . 
From this it is argued that we should read the word ‘and’ in the place of ‘or’ 
and thereby construe the provision as entitling the Central Government to appoint 
not only the State Government but also such officer .or_authority.as it may choose. 
Support for this contention has also been sought from a decision of the Supreme 
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Court reported in Mazagaon Dock Lid. v. I.T. @ EP. T. Commissione, where while 
construing section 42(2) of the Indian Income-tax Act, the learned Judge observed 
that the use of the word ‘ or ° in the clause would appear to be rather inappropriate 
and that the legislature should really be taken to have intended it as meaning ‘ and.’ 


But we do not find it necessary in the present case to resort to that rule of 
interpretation. For, if we are to do so, it might be argued that both the State 
Government as well as its officer should jointly exercise the power. On the other 
band, the object of the Legislature is to vest the power under Section 5 of the Act 
in as many authorities as would be necessary, having regard to the number of 
applications that might come in. In our opinion, the proper construction to be 
placed on sub-clause (b) of section 19 will be that it would be open to the Central 
Government to nominate the State Government and also such other officer or 
authority subordinate .to the State Government for the purpose of granting permits, 
each one of them being the designated authority capable of itself exercising the 
power delegated. It cannot therefore be contended that once the Central Govern- 
ment has exercised its power in appointing the State Government as its delegate 
for exercising the powers under Section 5 of the Act it cannot thereafter appoint 
any officer or authority to exercise those powers. It must be open to the Central 
Government to appoint as many officers or authorities as it deems fit and necessary 
for the purpose of granting permits. We may in this connection refer to the pro- 
visions of section 24 of the Civil Proceedure Code, where the authority to transfer a 
proceeding in subordinate Courts is given to the District Court or to the High Court 
to which that Court is subordinate. It was always been held that in all such cases 
both the High Court as well as the District Court will have concurrent powers to 
transfer. The contention of Mr. K. K. Venugopal for the appellant that the 
delegation of powers to the Commissioner of Civil Supplies by the Central Govern- 
ment was not authorisec by the Act is therefore without substance. 


It was next argued that in issuing the permit, the authority functioning under 
section 5 read with section 19 must be held to be performing a quasi judicial function 
and as in this case the Commissioner of Civil Supplies had issued certain instructions 
to his subordinate the orér passed by him granting the permit to the second res- 

ndent must be declarec to be void. The basis for the contention is this. On 
28th August, 1961, the Gonmissioner of Civil Supplies issued certain instructions 
to his subordinate officers as to the procedure to be followed in the matter of receipt 
of applications for the grant 3f permits for the establishment of new rice mills received 
by them. Those instructions gave details as to the papers to be forwarded to the 
authority concerned whenvwer applications for the grant of permits were received. 
That procedure was merelyto facilitate proper disposal of the applications by the 
Commissioner for Civil Supjlies. In other words the rules laid down by the authority 
were intended for facilitating proper disposal of the applications. We are unable 
to see how such instructions p the subordinates can be said to fetter a judicial dis- 
posal ofthe matter by the Crmmissioner for Civil Supplies. There is, therefore, no. 
substance in this contention: 


It was next argued thatas the application for the permit was filed in the instant 
case before the delegation athe power to the Commissioner for Civil Supplies by- 
the Central Government, sch application must have been disposed of by the 
State Government who alor had authority and not by the Commissioner for Civil 


Supplies. What happenedn the present case was that the Collector of Coimba-- 
tore received in the first intance the application from the second respondent for 
the issue ofa permit. We thn proceeded to make available the requisite information 
for the authority functionig under section 19 to decide the question. By the 
time he completed securing te materials, power was invested with the Commissioner: 
of Civil Supplies to dispose f the applications for the grant of permits for the estab- 
lishment of rice mills. The lollector then forwarded the application which he had 


received from the second resondent directly to the Commissioner of Civil Supplies. 
ne cas 
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-who ultimately disposed of the same. We are unable to see any defect either in 
the jurisdiction of the Commissioner of Civil Supplies who finally disposed of the 
matter or even in the procedure followed by the authorities. The circumstances 
that on the date when the application for the permit was handed over to the Collec- 
tor, the’ only authority under section 19 was the State Government cannot mean 
that the application could not be forwarded to the Commissioner of Civil Supplies, 
-when the latter authority had obtained the necessary power to deal with such 
applications. It is argued that when the Collector received the application he 
should be deemed to have received it as the agent of the State Government and as 
there is no power under the Act in the State Government to transfer such application 
to the Commissioner of Civil Supplies, disposal of the application by the latter 
authority must be regarded as invalid. We are unable to agree. If there are two 
authorities, namely, the State Government and the Commissioner of Civil Supplies, 
it would be open to the superior authority, namely, ihe State Government, to 
receive the application and forward the same to their subordinate authority, the 
Commissioner of Civil Supplies for disposal of the same. No question of transfer 
is involved in such a case. Further the power to deal with the applications is a 
concurrent one. There is no rule which says that the authority receiving the appli- 


cation should alone deal with it. There are no merits in this ap which we 
dismiss with costs. 
P.R.N. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MrR. S. RAMAGHANDRA IYER, Chief Justice AND MR. JUSTICE 
P. RAMAKRISHNAN. 


A. Annamalai Mudaliar .. Appellant.* 
v 


Perumayee Ammal and others .. Respondents. 


Hindu Adoptions and Maintenances Act (LXXVIL of 1956), S. 18 (2\—Applicabilitp to marriage solemnised 
&sfore\coming into force of Hindu Marriage Act, 1955—Hindu Married Women’s Right to Separate Resi and 
Maintenance Act (XIX of 1946), S. 2—Scope of —Hindu Marriage Act (XAV of 1955), S. 13 (2)—Scope 

i : esidence and maintenance when takes another wife before Act 
955—Children in custody of wife—Duty of husband to maintaw—Madres Hindu (Bigamy Prevention and 
Divorce Act) (VI of 1949)—Force and effect of. 

Section 18 of the Hindu Adoptions and Maintenance Act, 1954, would be icable to cases of 
marriages solemnised before 18th May, 1955, when the Hindu Mariage Act, 1955, came into force. 
‘The Hindu Married Women’s Right to Separate Residence and Mdntenance Act, 1946, declared the 
right of the first wife of a Hindu who married again to claim mainteance from her husband./That Act 
was, however, only prospective. Therefore the right of Hindu wife, tho was married to a man having 
another wife before the coming into force of the Act of 1946 wouldpe governed by the ordinary rules 
of Hindu law. But it does not follow from this that S. 18 (2) of tle Act of 1956 would relate only to 
such marriages, i.e., bigamous marriages solemnized after the comhg into force of the Act of 1946. 


Section 13 (2) of the Hindu Marriage Act, 1955, entitles a we to claim to live separately from 
her husband in case he has got another wife living and she could, applying under section 18 (2) of 
Act LXXVII of 1956 claim from the husband maintenance art provision for separate residence. 
That is the true principle underlying section 18 (2) and its operato cannot be restricted to marriages 
which took place subsequent to 1946. 


When the children born of the first wife are in the actual y of their mother, (first wife), 
which cannot in any way be said to be im custody, it woul aC the duty of the husband to 
provide for their maintenance as well; the wi 3 living separately ca claim their maintenance also. 


Effect of Madras Hindu (Bigamy Prevention and Divorce) Ac(VI of 1949) considered. 


Appeal against the decree of the District Court, Sm, in Appeal Suit. No. 26 
of 1960, preferred against the decree of the District Tunsif of Salem in Origin 
Suit No. 712 of 1959. 


R. Gopalaswami Ayyangar, for Appellant. 
T, K.Subramania Pillai, for Respondents. 


* S.A. No. 428 of 1961. 19th November, 1963. 
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The Judgment of the Court was delivered by 


Ramachandra Iyer, C.7.—The appellant, a twice married Hindu, contests by 
this appeal the right of his first wife to live apart from him and claim maintenance 
for herself and the children born of her. More than twenty years ago, when it was 
permissible under the law for a Hindu to take more than one wife, the appellant 
married the first respondent. Within a short time thereafter, he took another wife, 
who is now living with him, but who is not made a party to these proceedings. 
The appellant lived with them amicably, having two children by his first wife 
and four by the second. On goth February, 1959, his first wife left him with 
her children, preferring to live separately. Shortly afterwards, she made a claim 
‘on her husband for maintenance and followed it up with the suit- which has 
given rise to this second appeal. ot 


Both the Courts below have granted the first respondent the relief sought, 
directing the appellant to pay for the maintenance and residence of his first wife 
and her children. The only basis for the claim, as ultimately presented to the 
Courts, the allegation as to cruelty on the part of the husband having been given 
up during trial, was statutory. 


Section 18 of the Hindu Adoptions and Maintenance Act (LXXVIII of 
1956) imposes a liability on the husband to maintain his wife. Sub-section (1) 
thereto, which is declaratory of the right of the wife to be maintained by her 
husband, states : 

“ Subject to the provisions of this section, a Hindu wife, whether married before or after the 
commencement of this Act, shall be entitled to be maintained by her husband during her lifetime.” 

Under the pre-existing law, there was a personal obligation on the part of 
the husband to maintain his wife. But it was obligatory on the part of the wife to 
remain under his roof. She was not, therefore, entitled to separate residence or 
maintenance, except under certain circumstances, that is, unless she proved that, 
by reason of his misconduct or by his refusal to maintain her in his own place of 
residence or other justifying.cause, she was compelled to live apart from him. Wide 
as the terms of section 18 (1) are, it cannot be held that a Hindu wife would be 
entitled to leave her husband for no justifiable reason and then claim maintenance. 
Sub-section (1) of section 18 is.expressly made subject to the provisions of sub- 
section (2) which states: 

‘*(2) A Hindu wife shall be entitled to live separately from her husband without forfeiting 
her claim to maintenance— 


4 * * * * * + 
(d) if he has any other wife living ; 
+ k bal * $ * $n” 


It is implicit from the opening words of sub-section (2) that a Hindu wife will not 
be entitled to live separately from*her husband, without forfeiting her claim for 
maintenance, for reasons outside those mentioned in clauses (a) to (g) of that sub- 
section. 

In the present case the claim of the first respondent is rested on the ground 
that her husband has another wife living with him. As pointed out by the learned 
editor of Mulla’s Principles of Hindu Law (Twelfth edition), the section can apply 
to cases of marriages solemnized before 18th May, 1955, when the Hindu Marriage 
Act, 1955, came into operation. 'Thesaid Act byssection 5 (i) introduces monogamy 
as the rule of Jaw applicable to Hindus. Further, section 17 thereof provides that 
any marriage between Hindus solemnized after the commencement of the Act, 
contrary thereto, will be void and punishable. It would, therefore, follow that 
section 18 (2) (d) of Act (LXXVII of 1956) will have retrospective opan there 
would be no scope for application of its provisions in respect of any future bigamous 
marriage such marriages being void. 

It is, however, contended by learned Counsel appearing for the appellant 
that the provision can only apply to cases where the marriages have been solemnized 


124 THE MADRAS LAW JOURNAL REPORTS. [1965 


after the coming into force of the Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (XIX of 1946). That enactment by section. 
2, provides that a Hindu woman shall be entitled to have separate residence and 
maintenance from her husband on the ground that he marries again. ‘There was- 
a conflict of views as to whether that provision would operate so as to render liable 
a husband who had taken a plurality of wives prior to coming into force of that 
enactment (Act XIX of 1946). In Palaniswami v. Devanai1, a Full Bench of this. 
Court held that the Act would apply only if the second wife was taken during the 
lifetime of the first after coming into force of that Act. It must be remembered. 
that at that time there was no prohibition under Hindu Law against bigamy. It 
was only subsequently that the Madras Hindu (Bigamy Prevention and Divorce) 
Act, 1949 (Madras Act VI of 1949), for the first time prohibited bigamous marriages. 
That enactment had not the effect of invalidating such marriages solemnized before 
it came into operation. 


Then, a Hindu husband who had taken another wife during the lifetime of 
the first, prior to that Act, would be entitled to live with both of them and the 
mere fact that he had another wife living with him would not entitle the other to 
separate maintenance. Central Act (XIX of 1946), however, declared the right of 
such a wife to claim maintenance from her husband. But, as we said, that Act 
was only prospective. ‘Therefore, the right of a Hindu wife, who was married to a 
man having another wife before the coming into force of Central Act (XIX of 
1946), will be governed only by the ordinary rules of Hindu Law. From this it has 
been argued on behalf of the appellant that as the liability under Central Act (XIX 
of 1946) arose only with respect to plurality of marriages contracted after its date, 
section 18 (2) of Act (LXXVIII of 1956) should be held to relate to only such 
marriages, that is, those bigamous marriages solemnized after the coming into force 
of Act (XIX of 1946). This construction, it is said, is inevitable if one were to have 
regard to the legislative history of Act (LXXVIII of 1956). There is, however, 
nothing in section 18 (2) of Act (LX XVIII of 1956) to warrant such a restricted 
construction. 

The Hindu Adoptions and Maintenance Act (LXXVIII of 1956) is part of the 
attempt to codify the various branches of the Hindu Law. The Hindu Marriages 
Act, 1985, codified the law relating to marriage amongst Hindus, its outstanding 
feature being the enforcement of monogamy, notwithstanding any custom to the 
contrary. Section 10 of that enactment provides for a judicial separation between 
the spouses, and section 13 for divorce. Sub-section (2) of the latter section says 
that a wife may present a petition for the dissolution of her marriage on the ground. 

“In the case of any marriage solemnized before the commencement of this Act, that the husband. 


had married again before such commencement or that any other wife of the husband married before- 
such commencement was alive at the time of the solemnization of the marriage of the petitioner : 


f Provided that in either case the other wife is alive at the time of the presentation of the peti- 
Hoi seient teere TNU am 

These provisions have purported to give effect-to trends of what is claimed to be 
progressive thought in this country of placing women on a par with men in the 
matter of their marital rights. But divorce is not always an efficacious remedy, for 
the right to obtain it may be lost by laches, delay or condonation. The Legislature, 
evidently thought that it should be open to the wife to claim to live separately from 
her husband, in case he has got another wife living. Where, therefore, the wife 
does not want to seek divorce or, where she could not, by reason of some conduct 
on her part, obtain such divorce or where she only desires to live separately from 
her husband, she could, by applying under section 18 (2) of Act (LXXVIII of 1956), 
claim from the husband maintenance ard provision for separate residence. If 
that be the true principle behind section 18 (2) as indeed we conceive it to be, its 
operation cannot be restricted to marriages which took place subsequent to the year 
" 1946. 

It has been argued for the appellant that as plurality of marriages prior to 

19⁄9, in this State, was valid, the ere will always have a right of enforcing 


Sen en eee a a 


1. (1956) 1 M.L.J. 366 (F-B.) : I.L.R. (1956) Mad. 482. 
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a claim for restitution of conjugal rights against his wife, and, therefore, it would 
not be competent to any one of them to live separately and claim maintenance. 
“This, it is said, is another reason why section 18 (1) of Act (LXXVIII of 1956) should 
not be held to apply to marriages that took place prior to the year 1946., We are 
unable to accept the argument as, in our view, the right to claim separate mainte- 
nance by the wife willnot, incase where the plurality of marriages is valid, be 
Inconsistent with the husband’s right to claim restitution of conjugal rights. 


To deal with this contention it is first necessary to refer to the scope of the right 
conferred on the wife under section 18 (2) (d) of Act (LX XVIII of 1956). Although 
that provision entitles the wife to claim to live separately from her husband where 
he has another wife living with him and be maintained, it will be plain, that such 
separate living is not the same thing as judicial separation under section 19 (1) of 
the Hindu Marriage Act, 1955. A judicial separation permits the parties to the 
Marriage to live apart and under the terms of section 10 (2), if a decree for such a 
separation has been passed, tt shall no longer be obligatory for either party to cohabit with the 
other. The right to live separately from the husband given to the wife under section 
18 (2) (d) of Act (LX XVIII of 1956) is not and cannot be of the same character, 
é.g.,1f he abandons the other wife, he would certainly be entitled to call upon his 
previously separated wife to live with him. To respond to such request will be 
a duty which she owes to him as her husband. To hold otherwise will lead to 
inconvenient, ifnot unintended, results: For example, the section says that a Hindu 
wife shall be entitled to live separately from her husband if he has any other wife 
living. Ifthe word luing is to be given its ordinary interpretation, then all the 
wives that a man had married at a time when such marriages were lawful, can live 
without him and yet clatm maintenance. Therefore, the term any other wife living 
mentioned in the section must be given a restricted meaning like any other wife living 
with him. It would perhaps be open to the husband to provide separate residence 
and maintenance for that wife and come back to the first abandoned wife and make 
her separate residence his own home. In other words he can at his option live with 
any wife but in so doing he cannot insist on the other wife living with them but 
should provide separate maintenance for her. There can, therefore, be no con- 
tradiction between the rights of the husband, in a subsisting marriage, to have 
restitution of conjugal rights and the right in one wife to live separately, so long as 
her husband is living with another wife. We are, therefore, of opinion that the view 
taken by the lower Courts that the first respondent would be entitled to separate 
maintenance is correct. 


Objection is then taken to the provision for the maintenance of the children. 
‘Section 29 (1) of the Hindu Adoptions and Maintenance Act, 1956, creates an 
obligation on a Hindu to maintain his minor children and unmarried daughters. 
‘The contention is that as under the law the father is the natural guardian of his 
minor children, he should have their custody and they would not be entitled to be 

rovided with separate maintenance, if they were to be taken away by their mother. 

tis admitted, however, that the father is not in actual custody of the minor children 
‘born of his first wife. They are, with the latter. We are not concerned in this 
‘case With any proceedings taken under section 25 of the Guardians and Wards Act, 
for the custody of the minors by the father as against the mother. Ifsuch proceed- 
ings were taken, it will be for the Court to decide what the welfare of the minor 
‘children would be. Ordinarily, where a father has taken a second wife, it can be 
assumed that it would be for the welfare of the first wife’s children to be with their 
mother, rather than with their father. We do not, however, propose to embark 
upon an enquiry into the matter, as to where the welfare of the minor children lies 
in the instant case. Suffice it to say that they are in factual custody of their mother 
which cannot in any way be said to be improper custody and that it would be the 
duty of the father to provide for their maintenance as well. 


The decree passed by the lower Courts cannot, therefore, be assailed. This 
second appeal fails and is dismissed with costs. 


PRN. Appeal dismissed. 
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IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
PRESENT:—MR. S. RAMACHANDRA FYER, Chief Justice. 


The Municipal Council, Tiruchirappalli by its Commissioner .. Petttioner* 
v 


H.H. The Maharana of Limbdi by power Agent Sri V. G. Gopala- 
ratnam, Advocate, Lady Desikachari Road, Mylapore, 
Madras 7 .. Respondent. 


Madras Town Planning Act (VII of 1920), sections 14, 15 and 23—Scheme under—Clause fixing time for 
claiming T Gad aie for baie: wh Cenne (T etal or Ei Hi tee Validi 
Powers of Government as regards scheme sanctioned and published. 

Section 23 of the Town Planning Act which confers a power on the Municipal Gouncil to levy 
betterment contribution implies that it is only the scheme that can fix the time for making the claim. 
for betterment contribution and it is not open to any other authority to do so ; at any rate, where the 
scheme has fixed a time no other authority can it. The scheme which should be in conformity 
with the statute cannot authorise the Government to fix the time within which the claim for betterment 
contribution should be made. 

Section 15 (2) of the Act no doubt recognises a power in the Government at any time to vary or 
revoke a scheme sanctioned under section 14 . But the power to vary can be exercised only after 

ishing, in the prescribed manner, a draft of such variation and observing the other formalities. 


prescribed therein. ` 

Where a clause in the scheme sanctioned and published under the Act provided inter alia, that 
claims for betterment contribution should be submitted within two years of the date of the scheme 
c unless the Government order otherwise’ the scheme intends to confer on the Government a power 
to limit the period of time within which the claim for betterment contribution should be made. 
That portion of the clause “ unless the Government order otherwise ° which implies a power in the 
Government to extend or reduce the time fixed by the scheme is invalid being contrary to the 
provisions of section 23 of the Act. 

But the entire scheme cannot be held to be invalid on that ground. The objectionable portions 
which is severable from the rest of the scheme can be regarded as invalid without the rest of that clause 
being considered as invalid. 

Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the Decrees of the District Court of Tiruchirappalli dated 6th July, 1960 and passed. 


in C.M.A. Nos. 27 of 1955 and 28 of 1955 respectively. 
V. Ramaswami, for Petitioner. 
L. V..Krishnaswami Iyer, for Respondent. 
The Court made the following 


Orper-—By G.O. No. 2710, (Health) dated 29th July, 1950, the Government 
of Madras sanctioned a Town Planning Scheme for the Tiruchirappalli Municipality, 
known as Salai Road Extention Town Planning Scheme. The Maharana of 
Limbdi had two items of properties within the scheme area. Although the scheme 
was promulgated as early as the year 1950, the Municipality appear to have been: 
quite indifferent about the levy of betterment contribution for some time. In 
May, 1953, it appears to have approached the Government for the appointment of 
an Arbitrator under section 27 of the Madras Town Planning Act. The time 
fixed by the Scheme for filing claims for betterment contribution before the Arbi- 
trator had already expired. The Government was also moved, in pursuance of 
clause 21 (a) of the Scheme, to extend the time. The Government responded to the 
request of the Municipality and issued G.O. Ms. No. 683, Health, dated 22nd March, 
1954, appointing an Arbitrator to discharge the duties under clauses (a) to (d) of 
sub-section (1) of the section 27 and also extending the time till 21st November, 
1954 for submission of the Municipality’s claims for betterment contribution under 
a power vested in it under clause 21 (a) ofthe scheme. The Arbitrator then entered 
upon his duties and fixed the market value of the properties which were liable 
for betterment contribution. Hisaward was impugned by the respondent, the 
Maharana of Limbdi, principally on the ground that the Government had no 
authority to extend the period of time originally fixed under the scheme. The 





* O.R.P. Nos. 1730 and 1731 of 1961. ad 3rd April, 1964. 
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learned District Judge accepted that contention and set aside the assessment of 
betterment contribution. 


Chapter III of the Madras Town Planning Act provides for the making, 
variation and revocation of schemes. Section 14 which occurs in that Ghapter 
empowers the Government to sanction the Scheme as passed or adopted by the 
Municipal Council, after hearing objections, if any, and making such enquiry as 
it may think fit. Once the Scheme is sanctioned and published it will have effect, 
from the date of publication of the notification and the execution of the Scheme 
should be commenced forthwith. Section 15 of the Act provides for variation or 
revocation of the Scheme once promulgated. Section 23 which confers a power 
in the Municipal Council to levy betterment contribution, states: 

“ Where by the making of any town-planning scheme (the value of any property has increased 
or is hkely to increase), the municipal council, if ıt makes a claim for the purpose within the time (if 
any) limited by the scheme (not being less than three months) after the date of publication of a 
notification of the (State Government) sanctioning ascheme under section 14, shall be entitled to- 
recover from the owner of such property an annual betterment contribution for such term of years. 
and at such uniform percentage of the increase in value, not exceeding ten per centum, as may be fixed 
in the scheme : 

Provided that the aggregate amount of the contributions so recovered shall not exceed one- 
half of the maximum. increase in value during the aforesaid term of years as ascertained under the 
next following section.” : 
In the present case the relevant clause which is clause 21 (a) of the Schem 
originally sanctioned, ran as follows : 

“© Claims for betterment contribution under section 23 of the Act shall be submitted to the Arbi- 
trator within two years of the date of the Scheme unless the Government order otherwise. ......... a | 
The case for the Municipality is that inasmuch as the Government by G.O. Ms. 
No. 683, Health, dated 22nd March, 1954, has extended the time till 21st November, 
1954, the proceedings now initiated by the Municipality would be valid. The 
learned District Judge, however, thought that the clause ‘“‘ unless the Government 
otherwise order ” could not relate to the period within which the. claim had to 
be made, but it would relate to the person to whom the claim for betterment contri- 
bution should be made. We cannot accept this interpretation. Clause 21 is clear 
and there is not even any ambiguity in it. What it intends to do is to confer on 
the Government a power to limit the period of time within which the claim for 
betterment contribution should be made. 


But that view does not dispose of the matter. It has been argued for the 
respondent that the expression in clause 21 (a), namely, ‘‘ unless the Government 
order otherwise,” which has the effect of conferring power on the Government to 
extend or modify the period of time fixed by the Scheme, is ultra vires. The time 
within which the claim for betterment contribution is to be made, is a matter coming 
within the proyisions of the Scheme in the instant case. Any alteration of it would 
involve an amendment of the Scheme, which can be done only after the formalities 
prescribed by the statute have been gone through. Section 23 of the Act says that 
the Municipality should make a claim for betterment contribution within the time 
limited by the Scheme. That implies that it is only the Scheme that can fix the 
time and that it will not be open to any other authority to do so ; at any rate where 
the Scheme has fixed a time no other authority can change it. The Scheme there- 
fore which should be in conformity with the statute, cannot authorise the Government 
to fix the time within which the claim for betterment contribution should be made. 
I am, therefore, of opinion that the clause “* unless the Government order otherwise,” 
which implies a power in the Government to extend or reduce the time fixed by the 
Scheme, will be invalid, being contrary to the provisions of section 23 of the Act. 

Mr. V. Ramaswami, appearing on behalf of the petitioner, has invited my 
attention to the decision in Ranganathan v. Krishnayya’ where it was held thar it 
was not essential for a Scheme under the Act to prescribe the time within which 
the claim for betterment contribution has to be made. That may be so. But the 
Fa ee ee 

. 1. (1946) 1 M.L.J. 255. 


e, as 
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‘question here is, where the Scheme does fix a time, whether it will be open to any 
other authority to modify it except by amending the Scheme. Section 15 (2) of the 
Act recognises a power in the Government at any time, to vary or revoke a Scheme 
sanctioned under section 14. The power to vary can be exercised only after pub- 
lishing, in the prescribed manner, a draft of such variation and observing the other 
formalities prescribed in that provision. In the present case the Government 
could have exercised its undoubted powers under section 15 for amending the 
Scheme, so as to alter the date of receipt of claims for betterment contribution. 
But that is not what they did. 


It was then argued on behalf of the petitioner that the entirety of clause 21 (a), 
relating to the time within which the claims have to be made, should be regarded as 
invalid and in that event, the principle of the decision in Ranganathan v. Krishnayya* 
would apply to the case. JI am unable to accept this argument, as the objectionable 
clause in it is severable from the rest of it. It was within the competence of the 
authority which made the Scheme to prescribe the time within which the claims 
for betterment contribution should be made. It fixed it as two years. That was 
.a valid provision. Instead of stopping there, it proceeded to confer a power on 
the Government to modify that time. This, in my view, cannot be done, having 
regard to the provisions of section 23, which contemplates the Scheme itself fixing 
the time. The clause “ unless the Cosan order otherwise ” being severable 
from the rest, can be regarded as invalid without the rest of that clause being 
considered invalid. oe 


_: The result is that the assessment of betterment contribution, in the present 
-case, should be regarded as illegal. It will be open to the authorities to recommence 
the proceedings, in case the Government sanctions a modification of the Scheme. 
The Civil Revision Petitions fail and are dismissed. No costs. 


P.R.N. Ss r Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT :—MR. Juste K. S. RAMAMURTI. 


“Saraswathi and another ~ Appellanis* 
v. 
Krishnier ~o Respondent. 


Provincial Insolvency Act (V of 1920), sections 4, 53, 54 and 54-A—Alienation by insolveni—Right of 
any individual creditor to question validity after adjudication—When arises—Procedure to be followed. 


When a person, is adjudged insolvent his entire estate vests in the Official Receiver who alone will 
be competent to take any proceedings in respect of the same. It is not open to any individual credi- 
tor thereafter to initiate any proceedings to set aside alienations by the insolvent under section 54A 
of the Act. Section 4 of the Act, no doubt, confers wide jurisdiction on the Insolvency Court to decide 
questions of title, priority, etc., arising in the course of insolvency. But the Court’s aid is to be invoked 

‘by the Official Receiver and not by any individual creditor behind his back. Section 4 is subject to 
the other provisions of the Act and it cannot authorise an individual creditor to initiate proceedi 
Such proceedings will be futile and will not in any way bind the Official Receiver. 

If, however, the Official Receiver declines to initiate proceedings under section 4 it would be 

-open to a creditor to invoke the Court’s aid under section 4 after obtaining the leave of the Court. 
Both on principle and on authority the Official Receiver is the only person who can invoke the juris- 

-diction of the Court under section 4 of the Provincial Insolvency Act barring proceedings provided 

‘for under section 54-A, 


Appeal against the order of the District Court, Kanyakumari at Nagercoil 
-dated 8th August, 1960 and made in A.S. No. 297 of 1959 (I.A. Nos. 15 and 16 of 
1959 and 637 of 1958 in I.P. No. 4 of 1958, Additional Sub-Court, Nagercoil). 


A. Balasubramaniam, for Appellants. 
R. Gopalaswami Iyengar, for Respondent. 
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The Court made the following 


ORrDER:—This Civil Miscellaneous Appeal arises out of certain proceedings 
initiated by the respondent (petitioning creditor) in I.P. No. 4 of 1958 for a declara- 
tion that certain properties formed part of the estate of the insolvent, and that the 
Official Receiver should be directed to take possession ofthe same. 'The petition- 
ing creditor’s case was that the insolvent had put certain properties fictitiously in 
the names of his wife, and mother, the appellants herein, that they were not genuine 
transactions, and that the properties put in their names still continued to form part 


of the insolvent’s estate. The appellants resisted the same, claiming title in them- 
selves. 


The learned Subordinate Judge, Nagercoil, dismissed the application; but on 
appeal, the learned District Judge modified the order of the trial Court, and upheld 
the claim of the petitioning creditor in respect of a portion of properties. The 
appellants aggrieved by that portion of the learned District Judges’s order have 
preferred the present appeal. 


Learned Counsel for the appellants raised the objection that the proceedings 
Initiated by the petitioning creditor in his own name are incompetent and mis- 
conceived, and that it was not open to any individual creditor to initiate such 
proceedings. He urged that, when a person has been adjudged insolvent, his 
entire estate woultl vest in the Official Receiver who alone would be competent to 
take any such proceedings. Ifthe Official Receiver wrongfully declines to take the 
nessessary proceeding, it will be open to any creditor, who had proved the debt in 
insolvency, to apply for appropriate directions from the Insolvency Court. He 
can move the insolvency Court for an order directing the Official Receiver to take 
the requisite proceeding for recovery of the properties of the insolvent on conditions 
that either he provides the costs of such proceedings or indemnifies the Official 
Receiver in respect of such costs. He can also obtain appropriate directions from 
the Insolvency Court to initiate and prosecute such proceedings in the name of the 
‘Official Receiver. Learned Counsel contended that, if no such order is passed, no 
individual creditor has any right to move the insolvency Court under section 4 in 
‘his own individual capacity. 


There is considerable substance in this point and the reason is obvious. Ifthe 
creditor initiates any such proceeding, any decision rendered therein would not 
bind or affect the rights of the Official Receiver in any manner. Such a decision 
would not operate as res judicate, as the Official Receiver, in whom the properties 
have vested, had not been made a party thereto. It is because of this utter futility 
of any proceeding prosecuted by the individual creditor that the law enjoins that 
the Official Receiver alone can prosecute such Proceedings. It is a matter of great 
‘surprise that this objection which goes to the root of the matter was not raised in 
the Courts below. 


Till 1926, there was divergence of opinion among the various Courts regarding 
the right of an individual creditor to take proceeding for the annulment of transfer 
under section 53 or section 54 of the Provincial Insolvency Act. By the Amending 
(Act XXXIX of 1926) section 54-A was enacted to the effect that, with the leave of 
the Court, any creditor may take judicial proceeding for the annulment of transfer 
uxder section 53 or section 54, provided he satisfied the Court that the Receiver has 
been requested and has refused to take proceeding. Section 4 of the Provincial 
Insolvency Act of 1920 is a new provision conferring very wide jurisdiction on the 
Insolvency Court to decide questions of title, priority or of any nature whatsoever, 
arising in the course of insolvency. Under the Insolvency Act, 1907, there was no 
such provision and the Official Receiver had to invoke the jurisdiction of the Civil 
‘Courts for obtaining relief. But so far as the individual creditor was concerned, he 
suffered under the same disability and the legal position remained unaltered because 
of the basic principle that, on adjudication, the entire property of the insolvent 
vested in the Official Receiver, and he alone would be competent ta represent the 
estate and transact business in regard thereto. In Kalachand Banerjee v. Jagannath 
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Marwari1, one Krishna Bose, the mortgagor, (was adjudged insolvent, and there- 
after, a decree for foreclosure of the mortgage was obtained without the Official 
Receiver being made a party thereto. The attempt of the Official Receiver to: 
intervene and get himself impleaded as a party failed. The Privy Council held. 
' that the Court only acts through a Receiver ard the entire estate of the insolvent 
vested in him, and that the decree, which on the face of it showed that it was pro- 
nounced without the Official Receiver as a party, would not attract the rule of res 
judicata under section 11 Civil Procedure Code. This decision illustrates the full 
significance of the legal effect of vesting of the insolvent’s estate in the Official 
Receiver. In Ram Sundar Ram v. Ram Charit Bhakat®, a Bench of the Calcutta High. 
Court held that it was not open to an individual creditor to take proceedings in 
regard to a conveyance executed by the insolvent, and that it was only the Receiver 
who couldconduct such proceedings. It was held that the new provision in section 4. 
in the Act of 1920 did not justify the procedure adopted by the creditor, assection 4. 
was subject to the provisions of the Act which meant that the property of the 
insolvent vested in the Receiver and section 4 would not, therefore, authorise a 
creditor to prosecute an enquiry of that kind.. 


+ In Mt. Garibia Bi v: Mathura Prosad®, it was held that where the insolvency 

Court is called upon to exercise jurisdiction under section 4 for declaring a transaction. 
as fictitious, it should be for thé Receiver to move the Court in this behalf, and that, 
even with the permission of the Court, a creditor should not be allowed to doso in 
his own name. It was observed that section 28 sub-section (2) would not enable 
the individual creditor to prosecute a proceeding under section 4 with the permission 
of the Court, as the proceeding contemplated under section 28 sub-section (2) is a 
proceeding against the estate of the insolvent represented by the Official Receiver. 
In SankariDevi v. Co-op. Urban Bank* the same view was taken that a proceeding 
unter section 4 can be conducted by the Receiver alone and not by a creditor. If 
a claim is to be laid under section’ 4 to a particular property on the ground that it 
forms part of the insolvent’s estate, it is the Receiver and Receiver alone who is 
entitled to put forward that claim. It was also held that, if the Receiver declined 
to take such a proceeding, the Court can direct the Receiver to.do so under section 4. 
making it a condition of the order that the creditor so. applying should put the 
Receiver in possession of funds and also indemnify him against the costs of the action. 


In Vasudeva v. Annapurnamma®, a Bench of this Court was inclined to take the 
view that ifthe Official Receiver declined to initiate proceeding under section 4, it 
would be open to a creditor to invoke the jurisdiction under section 4 to make the 
property available for the benefit of the creditors after obtaining the leave of the 
Court for the purpose. It was, at the same time, emphasised that the creditor should 
obtain the leave of the insolvency Court. The sdme view was taken in Warayanamma 
v. Venkata Somayajulu®, by another Bench of this Court. In Ananthanarayana Iyer ve 
Sankara Narayana Iyer”, it was held that, if the Official Receiver declined to take 
action, a creditor can apply to the Court to allow him to use the Official Receiver’s. 
name in order to recover the insolvent’s property or to set aside a voluntary transfer 
or to avoid a fraudulent preference, and that the requirements of the law would be, 
satisfied by making the Official Receiver a party to such proceedings. In Appireddt v.- 
Appireddi®, a Bench of this Court has taken the same view that for obtaining an order- 
annulling a transfer by the insolvent as illegal, it was the Receiver who should apply 
for such an order, and that until the Receiver refused to do so, no one else had right 
to apply. It may be mentioned that this decision was rendered before the Amend-- 


ing Act of 1926. 


The ambit of the right of the creditor to use the name of the Official Assignee- 
(under the corresponding provision in the Presidency Town Insolvency Act), came- 


A.LR. 1942 Cal. 584. 


1. (1927) L.R. 54 LA. 190 : 52 M.L.J. 734 : 5. 69 M.L.J. 137 : AIR. 1933 Mad. 809. 
LL.R. 54 Cal. 595. 6. 67 M.L.J. 616: A.I.R. 1935 Mad. 46. 

2. (1924) I.L.R. 51 Cal. 663. 7. (1924) LL.R. 47 Mad. 673. 

3. AIR. 1941 Cal. 298. i fy (1922) 41 M.L.J. 606: I.L.R. 45 Mad. 
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up for consideration before the Privy Council in Navaroji Ardeshir Cooper v. Official 
Assignee of Bombay}, The Privy Council held that the creditor has no unqualified 
right, that the Official Assignee has a discretion in the matter, and that, if the 
Official Assignee thinks that there is no substantial point involved and there is no 
reasonably good prospect of success, he may rightly refuse to allow the proceeding 
to be brought in his name. The Privy Council has stated the law in these terms 
at page 743 : 

“Their Lordships desire to add that they entertain no doubt as to the principles on which the 
Court should deal with such a motion as that which is the subject of the present appeal. Such a mo- 
tion seeks to get the Court to overrule the decision of the Official Assignee not to litigate further. It 
is not sufficient for the Applicant to point to a possible point which could be raised in argument. He 
must satisfy the Court that the Official Assignee, in declini g to give his name for the of start- 
ing or continuing a litigation, notwithstan that a full and proper indemnity has offered to 


him, is not acting as a reasonable man would act if he were owner of, and not merely a trustee of the 
estate, ” 


From the foregoing it will be clear that, both on principle and authority, the 
Official Receiver is the only person who can invoke the jurisdiction of the Court 
under section 4 of the Provincial Insolvency Act, barring proceedings provided for 
under section 54-A. Section 59, sub-section (d) confers the power, right and duty 
upon the Official Receiver to conduct such proceedings. Any other view would 
result in unnecessary multiplicity of proceedings as there would be no finality in 
the administration. of the estate of the-insolvent. It is meaningless and futile to 
prosecute any proceeding in regard to the estate of the insolvent which was vested 
in the Official Receiver without his being a party thereto. I, therefore, set aside 
the order of the learned District Judge and dismiss the petition filed by the first 
respondent as incompetent. Accordingly the order of the trial Court in I.A. Nos.1 5 
and 16 of 1959 shall stand restored. The parties will bear their own costs through- 
out. No leave. This order will not stand in the way of the creditor moving .the 
Official Receiver to initiate necessary or appropriate proceedings or to obtain 
appropriate directions from the Insolvency Court. 

R.M. — ' _ Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. S. RAMAGHANDRA IYER, Chif Justice, AND Mr. Justice 
T. VENKATADRI. 


Deivasenathipathi Pillai .. Appellant* 
v. . 
Visalakshi Achi, a lunatic by interim Manager, Kumaravelu 
Pillai, and another l .. Respondents. 


> Hindu Law—Adoption—Widows’ power to adopti— Joint powe to two widows—Natuwe of —Validity— 
Power of ons of the two widows to adopt. : 
Where all that was established in evidence was that the deceased called his two wives prior to his 
death and authorised them to adopt whomsoever they liked, it could at best be a joint authority for 
them to adopt. Such a power must be exercised strictly in accordance with its terms. The or; 
duty of the Court in all such cases will be to ascertain the intention of the donor of the power. In 
ascertaining such intention the Court will have to bear in mind the sbrrounding circumstances, viž., 
his manners and customs, religious beliefs and outlook. It may be that a joint power to adopt is not 
familiar to Hindus. But where such a power is given it cannot be regarded as invalid or construed 
as if it were really a several power. . 


Where two widows of a testator are the donors of a power to adopt, the power must be exercised 
by both and if one of the joint donces of the power dies the survivor would not be competent to per- 
form the act, which required the concurrence of both. On the death of one of the widows the autho- 
rity itself comes to an end and there is no subsisting power in the surviving widow to take in adoption. 

Appeal under Clause 15 of the Letters Patent against the decree of the Honour- 
able Mr. Justice Ananthanarayanan, dated 8th December, 1959, and passed in 
Appeal No. 298 of 1955 preferred to the High Court against the decree of the Court 

a 
l. L.R.69I.A. 71 : (1942) 2 M.L.J. 343 : LL.R. 1942 Bom. 740 (P.C.). 
* L.P.A. No. 68 of 1960 (Pauper). llth February, 1964. 
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of the Subordinate Judge, Tiruchirapalli dated 24th February, 1955, in O.S. No. 


246 of 1953. 
D. Ramaswamy Ayyangar and P. R. Varadarajan, for Appellant. 


r G. Venugopalachari, L. V. Krishnaswamy Ayyar and V. C. Rangadorai, for Respon- 
ents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, G. J.—This appeal from the judgment of Anantha- 
narayanan, J., relates to a claim to the estate left by one Baląkrishna Pillai, 
a successful lawyer who was practising at Ariyalur in Tiruchirappalli District. 
He died on 6th April, 1893, leaving behind him his two widows, Meenakshi Achi 
and Swarnathachi. By the latter, he had a daughter Visalakshi Achi who was a 
child aged three years at the time of his death. Visalakshi came of age and was 
married but no issue resulted from that marriage. Meenakshi, one of the widows, 
died about the year 1917. Visalakshi, the rst respondent, becameinsane and in 
O.P. No. 69 of 1944, on the file of the District Court of Tiruchirappalli, the second 
resporident to this appeal was appointed as her guardian. The appellant claims 
that he had been adopted by Swarnathachi on 14th September, 1942, in pursuance 
of an authority given to her by her husband. The adoption is evidenced by a 
document, Exhibit A-1, which bears the same date as the adoption. Within a 
period of four months therefrom, on 29th December, 1942, Swarnathachi executed 
a deed, Exhibit B-1, cancelling the adoption. An adoption once lawfully made 
effected a change of status and it will not thereafter be open to adoptive parent to 
cancel it. But the deed of cancellation, Exhibit B-1, is valuable in the instant 
case, to show the circumstances under which the adoption was made and 1s also 
a pointer to the subsequent conduct of the parties. While the adoption deed states 
that Balakrishna Pillai had given each one of his two widows permission to adopt 
a son if Visalakshi were not to be blessed with a male heir, the deed of cancellation 
recites that the adoption and presumably this recital as well were brought about by 
the scheming father of the appellant, a village Munsif who was in a position of confi- 
idence to Swarnathachi. Swarnathachi further declared in Exhibit B-r, that she 
herself had no legal right to take a boy in adoption. 


It is not now disputed that notwithstanding the adoption: possession of the 
properties remained with Swarnathachi and after her lifetime it was with her 
daughter Visalakshi. Subsequently, when a guardian was appointed to her, on 
her becoming insane, the properties were taken possession of by that guardian. It 
is somewhat significant that the appellant, who was nearly seventeen years of age 
at the time of his adoption, did not take any steps to recover ossession of the proper- 
ties till 5th August, 1953, when he brought the suit out of which this appeal arises. 


The claim of the appellant that he was lawfully adopted to Balakrishna Pillai 
-was resisted on behalf EF Visalakshi by her guardian, both on the ground of its 
factum as well as its validity. The learned Subordinate Judge accepted the case 
of the appellant and decreed the suit. On appeal, Anantanarayanan, J., while 
holding that the ceremony of adoption must have been made by Swarnathachi on 
14th September, 1942, was not prepared to accept thatthere was any authority to 
the widow from her husband to make the adoption. Upon the evidence in the 
case, the learned Judge found that the utmost that could be said was that there was 
a joint authority to the two surviving widows of Balakrishna Pillai which ldpsed 
‘on the death of Meenakshi. On this finding, the learned Judge set aside the decree 
‘ofthe lower Court and dismissed the suit of the appellant. 


We are in entire agreement with the learned Judge on both the aspects of the 
‘question. There is nothing in writing by Balakrishna Pillai to evidence the authority 
to adopt alleged to have been given to his two widows. As we said, his daughter 
“Visalakshi was only three years old at the time of his death. It is not the case ofthe 
appellant that he wanted to disinherit her, and it is hardly likely that he would 
have contemplated a failure of issue to her and provided for such a contingency. 
‘The only evidence in support of the authority to adopt conferred by Balakrishna 
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Pillai on his widows, is that of two witnesses who have been examined on commission 
and whose evidence has been marked as Exhibits A-5 and A-6. The first of the two 
witnesses is one Ayy2mperumal Padayachi, aged 85 years at the time of his giving 
evidence. He spoke to the fact that he along with the other witness (Marutha 
Udayar) saw Balakrishna Pillai about ten days prior to his death and fhat the 
deceased then called his two wives and told them that if the daughter were to be- 
get a son, he would be taken in the family and “‘ if not the wives may adopt whom- 
soever they please”’. The next witness Marutha Udayar, who was also aged 85 
at the time of. his examination, spoke to the same incident and stated : 


“ He called his two wives and told them to have somebody to perpetuate his lineage and to adopt 
E TEET If the daughter begets a son, let him be in the family ; if not you can bring 
somebody you like. ” ' 
Both these witnesses admit that they went to Balakrishna Pillai’s house for the first 
time that day. The second of them pleads ignorance even as to how many wives 
Balakrishna Pillai had. None of them went again to Balakrishna’s house, not even 
on the occasion of his death. We have no doubt that these witnesses, who are 
friends of the appellant’s family, are not witnesses of truth. Their evidence is 
quite inconsistent with the recital in Exhibit A-1, which categorically states that 
Balakrishna Pillai gave authority to enable each one of his wives to ‘make an ado 
tion. More than this there is this circumstances. Under Exhibit B-1 cea (ae 
definitely declared that she had no legal authority to make the adoption. She 
continued in possession of the properties. ‘The appellant’s father, who, as we said 
was the Village Munsif, would certainly have asserted the rights of the appellant 
Immediately, if really there had been an authority from Balakrishna Pillai for his 
widows to adopt. But strangely enough no objection was taken to Swarnathachi’s 
possession of the properties so long as she was alive. After her death, the properties 
were taken over by Visalakshi and, on her lunacy, by the ‘second respondent. 
No claim was made even then by the appellant. It was only in the year 1953, 
presumably finding that the twelve year period from the date of adoption was- 
about to expire, that the appellant came forward with his claim as the adopted son 
of Balakrishna Pillai. Perhaps, he was not willing to risk a litigation so long as 
Swarnathachi, who could have given useful evidence about the authority to adopt, 
was alive. 

The authority spoken to by the two witnesses (vide Exhibits A-5 and A-6) is 
itself indefinite ; it purports to direct the widows to wait till Visalakshi fails to beget 
a son. How long were the widows to wait and whether Balakrishna Pillai contem- 
plated his widows to survive till after the possibility of Visalakshi begetting a son 
ceased are not made clear. Upon allthe circumstances of the case, we are of 
opinion that the evidence of these two witnesses cannot be accepted. 


Even if one were to accept the evidence of these two witnesses as to the authority 
conferred by Balakrishna Pillai on the widows, it can only be a joint authority. 
As we said, the adoption must have been brdught about by the a aimee father in 
the circumstances set dut in Exhibit-B-1, having regard to the conduct of the parties: 
in that there was no protest to the cancellation of the adoption by Swarnathachi: 
under Exhibit B-1, on the ground that she had legal authority to make the adoption. 
The recital in Exhibit A-1 as to the form of authority given by Balakrishna Pillai 
can have no probative value. What we are now left with is only the evidence of 
the two witnesses contained in Exhibits A-5 and A-6. That can only amount, 
as the learned Judge has held, to a joint power to the two widows. Such a power 
to adopt ntust be exercised strictly in accordance with its terms, as pointed out by 
the Privy Council in Rajendra Prasad Bose v. Gopal Prasad Sen1. The primary 
duty of the Court in all such cases will be to ascertain the intention of the donor 
of the power as granted by him. In ascertaining such intention, the Court will 
have to bear in mind the surrounding circumstances, namely, his manners, his out- 
look and his religious beliefs and social customs. But subject to this principle and 
generally speaking a power given to a widow to adopt must be construed in accord 





1. (1930) L.R. 57 LA. 296 : 59 M.L.J. 615 :I.L.R. 10 Pat. 187 (P.C.). 
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with the rules of construction of powers which English Courts have adopted. It 
may be that a joint power to adopt is not familiar to Hindus. But, where such a 
power is given, it cannot be regarded as invalid or construed as if it were really 
a several power. Balakrishna Pillai was a lawyer and it cannot.be said that he was 
unfamiliar with joint powers. But Mr. D. Ramaswami.Ayyangar has contended 
that as the primary desire of every Hindu will be to have a son, a power of adoption 
granted by him should be construed in such a way as to effectuate that purpose. 
In other words, learned Counsel contended that although there might be a joint 
power such power should be construed liberally so as to enable any one of the two 
widows to adopt a son, for otherwise the main intention of the grantor of the power 
would be defeated. Reference was made to the decisions in <Akhoy Chunder Bacchi 
v. Kalapahar Haji, and Ranjitlal Karmakar v. Bijoy Krishna Karmakar?. In neither of 
these cases was the power a joint one. In the former case, the husband first address- 
ing the elder of the two wives said ‘f you........ may ddopt three sons succes- 
sively ”. Then addressing the younger wife he said ‘“‘you........ may adopt 
three sons successively ”. The Privy Council held that such authority, which gave 
similar power to the two widows, did not authorise simultaneous adoptions. In 
so doing, their Lordships laid down the following rule : 
“ In construing it their Lordships would consider that the person giving the authority intended 
‘his widows to do that which the law allowed, and not to do something which was, if not absolutely 
_ illegal, very unusual and not practised amongst Hindus ” . 
In Ranjitlal Karmakar v. Bijoy Krishna Karmakar®, the husband granted an anumati 
patra in favour of his two wives thus : 
‘I am giving permission in writing that when I shall be no more each of my two wives shall be 
at liberty to adopt three sons successively, that is, one after another, and shall lead a moral life. ” 
It was held that the authority cannot be construed so as to permit simultaneous 
adoption. But, as we have indicated above a joint power of adoption isnot invalid 
under the law. Where such a power has been given, it should be construed as such 
and not as an individual power on the basis of any assumed or presumed intention 
on the part of the donor of the -power. To do so will be to run counter to his 
intention ; for the intention can be gathered only from the terms of the powers. 
In Narasimha v. Parthasarathy*, the Privy Council recognised that a power given 
to more than one wife to adopt was not necessarily invalid. In that case a joint 
power was given to 2 widows. On the death of one of the donees of the power the 
power itself was held to have come to an end. As pointed out in Ttruvengalam v. 
Butchayya*, from the mere fact that both the widows are the donees of the power to 
adopt, it should follow that the power must be exercised by both are with the con- 
currence of both, and any adoption made by only one of the widows would be open 
to the objection that it was not made in terms of the power. In Lachhmi Prasad v. 
Musammat Parbati”, a Hindu testator conferred on his two widows an authority to 
adopt stating “‘ They may, if necessary, adopt a boy...... ” The authority was 
construed by the-learned Judges as amounting to a joint authority requiring first a 
joint agreement to adopt, next the selection of an heir by both the wives and finally, 
a formal legal adoption. It was further held that if one of the joint donees of the 
power were to die, the survivor would not be competent to perform the Act which, 
by the very directions of the testator, required the concurrence of both. This is 
sufficient to dispose of the contention of the learned Counsel for the appellant that a 
joint power to adopt given to two widows must always be construed as an individual 
power to each oneofthem. Therefore on Meenakshiachi’s death, the joint authority 
given by Balakrishna came to an end and there was no subsisting authority in 
Swarnathachi when she in the year 1942 proceeded to take the appellant in adoption. 
The appeal fails and is dismissed with costs. The Court-fee due to the Govern- 
ment will be paid by the appellant. 


R.M. — Appeal dismissed. 


l. (1885) L.R. 12 I.A. 198 : I.L.R. 12 Cal. 406 41 LA. 51 : :26 ML. 411. 
PG. 4, (1927)I.L.R. 52 Mad. 373:55 M.L.J. 
- (1912) L.L.R. 39 Cal. 582. 157.- i 


3. (1913) I.L.R. 37 Mad. 199 (P.C.) : L.R. 5. (1920) L.L.R. 42 All. 266. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justite P. KuNHAMED KUTTI. 


‘S. Rangasamy and others .. Petttioners* 

Criminal Procedure Code (V of 1898), section 251-A and sections 435 and 436—Order of, discharge— 
‘What amounts to—If could be interfered with in revision. 

Any p ings against an accused preceding an order of discharge under section 251-A (2) of 
the Criminal Pr ure Code is not a ‘ trial’ in the strict sense but is only in the nature of an enquiry, 
A discharge under the said section cannot therefore be equated to an acquittal of the accused at a 
trial. The mere fact that the complainant was examined does not mean that there could only be an 
acquittal and not discharge. Indeed no trial could commence without a charge being framed and 
the mere consideration of the charge or accusation before discharging the accused does not constitute 
-a trial either. Hence the District istrate has jurisdiction under sections 435 and 436, Criminal 
Procedure Code, to set aside an order-of discharge made even after the examination of the complainant 
and remit the case for disposal afresh. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High-Court to revise the Order of the Court of the District Magistrate 
of Ramanathapuram at Devakottai dated ist July, 1961 and made in Crl.R.P. 
No. 8 of 1961 (C.G.No. 25 of 1961 on the file of the Court of Additional First class 
Magistrate, Virudhunagar). . 


J. S. Vedamanickam, for Petitioner. 
Public Prosecutor on behalf of State. 


The Court made the following 


ORDER :—The nine petitioners in this revision case are accused 1 to 9 in G.G. 
No. 25 of 1961 on the file of the Additional First Class Magistrate, Virudhunagar. 
‘They were charge-sheeted before the Sub-Magistrate, Virudhunagar, for offences 
punishable under sections 147, 426 and 447, Indian Penal Code. But after 
recording the evidence of P.W. 1, the Sub- Magistrate found that an offence under 
‘Section, 148 Indian Penal Code, had also been disclosed against them. He, there- 
fore, submitted the records, under section 346 Criminal Procedure Code, to the 
District Magistrate who, in turn, transferred the case to the Additional First Class 
Magistrate, Virudhunagar. The latter took the case on file; but he found that, 
since the first accused-was the President of the Panchayat Board, the prosecution 
-was not maintainable in the absence of sanction under section 106 of the Madras 
Village Panchayats Act (X of 1950). On this finding he struck out the charges 
framed by the Sub-Magistrate and discharged the accused under section 251-A 
(2), Criminal Procedure Code. The complainant, P.W. 1, then filed a revision 
petition out of which this revision arises under sections 436 and 435, Criminal Proce- 
dure Code, to set aside the order of discharge. The learned District Magistrate, 
Ramanathapuram, allowed the petition, set aside the order of discharge and directed 
the Additional First Class Magistrate to take the case on file and dispose it of accord- 
ing to law. N 


The question for consideration is whether the order setting aside the discharge 
under Section 251-A (2), Criminal Procedure Code and directing disposal of the 
case is liable to be interfered with. 


I may at once state, that, for the moment I am not so much concerned with the 
merits of the prosecution case. I am more concerned with the question whether 
the order passed by learned District Magistrate setting aside the order of discharge 
ts liable to objection. 


The point urged by the learned Counsel for the petitioners is that since charges 
had been framed against them and the Complainant had been examined as P.W. 1 
in support of the charge on the denial of the offence by the accused, a stage had been 
reached when there could only be an order of acquittal and not of discharge ; and, 
therefore, the order of the learned District Magistrate directing retrial after setting 
aside what purported to be an order of discharge was without jurisdiction. 


+ Crl.R.C. No. 897 of 1961. 
(Crl.R.P. No. 863 of 1961). Sie 14th February, 1964. 
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In support of the above contention, the learned Counsel for the petitioner relied 
on Govindaswami v. State1, wherein Krishna Rao, J., held, on a consideration of the 
relevant provisions of the Criminal Procedure Code, that effect should be given to 
the plain meaning of the expression ‘‘ at the commencement of the trial” used in 
sub-section (1) of section 251-A and that if this is done, there is no scope for enquiry 
as trial must be deemed to have commenced. He, therefore, took the view that the 
Sessions Judge had no power to interfere with the order of discharge under section 
251-A (2), Criminal Procedure Code and that if a Sessions Judge acting under Sec- 
tion 435 finds that a trial should be conducted on charges in respect of which there 
was a discharge, the only course available to him is to report the matter under sec- 
tion 438 for the order ofthe High Court. In that case, it was the Sessions Judge who 
had remanded the case for further eriquiry. In the present case, the order of re- 
mand is made by the District Magistrate ; but this circumstance does not make any 
difference as to the application of the principle. 


Govindaswam v. State1, was not followed by my learned brother, Veeraswami Tes. 
in Pakkiriswami Pillai v. State®, held that the proceding preceding an order of dis- 
charge under sub-section (2) of the Section 252-A, Criminal Procedure Code, is not 
trial in the strict sense ; but is only in the nature of an enquiry and the discharge 
resulting from it does not amount to an acquittal so that the District Magistrate 
has jurisdiction under sections 435 and 436, Criminal Procedure Code, to set aside 
an order of discharge under sub-section (2) of section 251-A and remit the case for 
disposal afresh. Referring to Govindaswami v. State1, the learned Judge observed 
at page 172: 

“With due respect, I am unable to share that view which apparently was based more on the 
use of the word “ trial” than the substance of the nature of the proceeding. It may be that the provi- 
sion for discharge under sub-section (2) of section 252-A may not be decisive. What I consider to be 
more important in arriving at the nature of the proceeding under first two sub-sections of section 251-A 
is the scope and content of the proceeding which a to be, as already indicated, of much narrower 
limits than even an inquiry under sub-sections (1) and (2) of section 252. I hold, therefore that the 


proceeding preceding an order of discharge under sub-section (2) of section 251-A is not a trial in the 
strict sense ; but is only in the nature of an inquiry. ” 


In an earlier case reported in Fakruddin v. State Police, Nirmal®, a Division Bench 
of the Andhra High Court consisting of Basi Reddi anid Munikannaih, JJ., had 
also dissented from the views expressed by Krishna Rao, J. 'The Bench held that 
an order passed under sub-section (2) of section 251-A by the Sessions Judge exer- 
cising powers under section 436 Criminal Procedure Code, should necessarily be 
considered as one falling under the latter part of section 436 which pertains to 


“ the case of any person accused of an offence who has been discharged and that the earlier 

portion pertaining to a dismissal of a complaint under section 203 or sub-section (3) of section 204 
cannot be called in aid as it would not apply ”. 
The learned Judges also pointed out that it is not as though an order of discharge 
cannot be passed after the charge is framed and that the word ‘ charge’ has not 
been used in the code in the only specific sense as meaning the charge on which the 
accused is asked to take his trial. Even in the enquiry stage or when, before the 
preliminary steps are over and an order of discharge is passed, the Magistrate could 
consider the charge against the accused as groundless. Therefore, it is obvious 
that the word “ charge ” in sub-section (2) of section 251-A does not carry the same 
meaning as the word “‘ charge ” in sub-section (3) of the same section. The learned 
Judges further pointed out that : 

, “the word ‘ charge’ is also used in connection with the inquiry or preliminary steps. There it 
is not synonymous with the ‘ charge ’ framed to put the accused on trial. Indeed, no trial commences 
without a ‘ charge ’ being framed ; and, therefore, the mere consideration of ihe accusation or charge 
before discharging the accused as required under sub-section (2) of section 251-A, or ihe use of the 
words ‘ at the commencement of the trial’ does not, in my view, make the entire proceedings only for 
that reason ‘trial’. There is nothing to show that the trial of warrant cases is denuded of the pre- 
liminary steps which are atleast in the nature of an inquiry. We, therefore, consider that these reasons 

eee 
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2. (1962) 1 M.L.J. 62 : (1962) M.LJ. (Crl.) W.R.69.  . 
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impel us to hold that this ‘ discharge ’ under sub-section (2) of section 251-A cannot in any sense be: 
equated or considered as an acquittal of the accused at a ‘trial’. ” 


It is, therefore, clear that the petitioner’s contention that the order passed by the 
learned Additional First-class Magistrate though termed discharge, amounted to 
an acquittal, is unsupportable and that the order setting aside the said order of 
discharge by the learned District Magistrate is not open to any valid objection. 


The learned District Magistrate has found that in the circumstances of this 
case, no sanction is necessary under section 106 of the Madras Village Panchayats 
Act, to call for a prior sanction. There must be a reasonable connection between 
the act complained of against the President and members of the Board and dis- 
charge of his or their official duty. In this particular case, the evidence disclosed 
that the petitioners had demolished what purported to be an encroachment by a. 
wall at dead of night and had also pelted stones on P.W. 1. The learned District 
Magistrate has found that the acts done by the petitioners which are prima facie 
culpable offences cannot form part of the duties cast on the President or members 
of the Panchayat Board. There is no valid reason to disagree with the above find- 
ing and I am fortified in this view by a ruling of Ramakrishnan, J., in Rajagopal 
Naidu v. Baby alias Kandaswami Rowth!. 


The order setting aside the discharge is, therefore, not liable to be interfered 
with and this petition has necessarily to fail. It is accordingly dismissed. 


R.M. a Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnkr. Justice T. VENKATADRI. 
V.A. Sarangapani Pillai -- Appellant* 


D. l 
The Kumbakonam Bank, Ltd., Kumbakonam, represented by 
its managing director S. Mahalinga Iyer, son of Subram- 
mania Iyer, Kumbakonam and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 56—Applicability and scope of—Marshalling—Primciple of 
—Conditions for application—Promtssory note for unpaid purchase money—Subsequent equitable mortgage—Suit 
by unpaid vendor and charge decree in respect of part of properties—Execution sale—Purchase by stranger for 
value bona fide without notice—Subsequent suit on equitable mortgage and decree—Claim by purchaser under prior 
sale for marshalling—Non-joinder of equitable mortgagee in suit of unpaid vendor—If fatal. 

The principle of marshalling, embodied in section 56, Transfer of Property Act, implies the 
existence of two sets of properties one of which is subject to two mortgages and the other is subject 
only to one of them, earlier in date. The principle has been applied to a bona fide purchaser for value 
without notice of a prior mortgage. The provisions of the section are not, however, exhaustive. 

Two conflicting principles come into play. The first is that a mortgagee is entitled to have his 
dues satisfied out of the mortgaged properties in any manner he chooses ; the other is that a purchaser 
for value without notice, of the mortgaged property, should not suffer any detriment due to any mistake, 
or lack of bona n hag on the part of the mortgagor. In such a case itisa question of adjustment of 
equities upon the particular facts of each case. Ifa creditor has two funds, he shall take his satis- 
faction out of that fund upon which another creditor has no lien. 


The properties comprised in A-1 Schedule, about 170 acres of wet lands and about 112.71 acres 
of dry land originally belonged to the 12th defendant in the suit, who sold these properties to the Ist 
defendant under sale deed, dated 29th May, 1942 for Rs. 95,000. ‘The Ist defendant paid a major 
portion of the consideration and for the balance of Rs. 5,000 which remained unpaid he executed a 
promissory note in favour of the 12th defendant, the vendor. The 12th defendant brought a suit om 
the note, obtained a charge decree in respect of a part of the said properties in A-1 Schedule, comprised 
in A-2 Schedule and in pursuance of the decree brought the properties to sale through Court and they 
were purchased by the 13th defendant who obtained delivery of possession, bona fide and without notice 
of any encumbrance. 

In about April, 1953, a few months before the suit brought by the 12th defendant, the first defendant 
created an equitable mortgage over all the properties in favour of the plaintiff, a banking Company. 
The bank was not impleaded as a a in the suit of the 12th defendant because he was not aware 
of this equitable mortgage in favour of the plaintiff. : 

+ In 1960, the Bank sued on the equitable mortgage, impleading the 12th and 13th defendants, and 
_ obtained a decree for sale of all the properties including that in the possession of the 13th defendant. 


r 
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The 13th defendant claimed that the principle of marshalling should be applied, he being a bona fide 
purchaser for value without notice of the equitable mortgage and his vender also having 
had no notice thereof. 


Held, that the failure of the 12th defendant to implead the plaintiff as a party to his suit was not 
fatal tothe charge decree obtained by him, and that the urt must give relefto a bona fide 
purchaser in the position of the 13th defendant, as far as the property in his possession was concerned. 


Having regard to the fact that the plaintiff would not be ou in any manner, there being 
ample and extensive properties for the plaintiff’s decree, the plaintiff should be directed to bring to 
salo A-] Schedule properties, excluding A-2 Schedule properties purchased by the 13th defendant, for 
satisfying the decree in the first instance and exhaust its remedies against them and then to proceed 
against A-2 Schedule properties if there’ be any balance of the decree amount left unsatisfied. 

Appeal against the decree of the Court of the Subordinate Judge, Mayuram> 
in Original Suit No. 12 of 1960, dated 7th September, 1960. 

K. S. Naidu, for Appellant. 


R. Viswanatha Iyer and A. K. Sriraman, for Respondents. 


The Court delivered the following 


Jupement.—This appeal arises out of a suit filed by the Kumbakonam Bank, 
Limited, represented by its Managing Director S. Mahalingam Iyer, for the reco- 
very of Rs. 51,052.50 on an equitable mortgage executed by the first defendant. 
‘The bank impleaded the other members of the joint family, to have the decree 
binding on them, if it is found that the mortgaged properties are joint family pro- 
iperties. The 12th defendant in the suit was originally the owner of a major portion 
of the mortgaged properties covered by pldint A-1 Schedule. The rath defendant 
sold the property to the first defendant on 29th May, 1942, for Rs. 95,000. A 
major portion of the consideration was paid by the first defendant, and for the 
balance of Rs. 5,000 he executed a promissory note in favourof the 12th defendant. 
Subsequently, he filed a suit O.S. No. 22 of 1953 on the file of the District Court, 
Nagapattinam, against the first defendant alone, and obtained a charge decree, in 
respect of the properties mentioned in plaint A-2 Schedule, a part-of plaint A-1 
Schedule. In pursuance of this decree, the 12th defendant brought the charged 
properties for sale, and the same was purchased by the 13th defendant. He obtained 
delivery of possession of A-2 Schedule properties, and he is now in possession of the 
game. Now, the plaintiff in this suit, the Bank, attacks the decree obtained by the 
12th defendant against the first defendant as collusive. They also plead: that the 
decree in O.S. No. 33 of 1953 is not binding on them, as they were not impleaded 
as parties in that suit. There are other parties in the suit with whom we are not 
concerned in this appeal. The learned Subordinate Judge of Mayuram held that 
the mortgaged properties are the joint family properties, that they are binding on 
the first defendant and other members of the joint family, that the decree obtained 
against the first defendant by the rath defendant ïs neither collusive nor fraudulent 
and that the decree obtained by the 12th defendant against the first defendant is 
not binding on the plaintiff in the present suit, but being a valid decree, the Bank, 
the plaintiff in the present suit can proceed to work their claims subject to the rights 
under the mortgage which has merged in the decree in O.S. No. 33 of 1953. He has 
also held that the 13th defendant cannot get any better right than the 12th defen- 
dant. The learned Judge passed a decree for Rs. 51,000 in favour of the plaintiff- 
Bank subject to the prior charge in favour of the 12th defendant. Accordingly, 
a decree was passed in the following words :— 

“ And it is hereby further ordered and decreed that, in default of payment of aforesaid, the plaintiff 
may apply to the Court for a final decree for the sale of the charged property subject to prior charge 


in favour of the 12th defendant and on such application being made, the charged property or a sufficient 
part thereof shall be directed to be sold ; 7 


Aggrieved by this decree, the 13th defendant has now filed the present appeal. 
The plaintiff in the suit is now taking steps to bring the A-2 Schedule properties for 
sale subject to prior charge. In effect, the 13th defendant will loose possession of the 
property and his purchase would be of no effect. His case is that he is a bona fide 
purchaser, that the 12th defendant, his vendor, has absolutely no notice of the 
equitable mortgage and that it is impossible for him to implead the Bank as a party 
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in O.S. No. 23 of 1953, as the encumbrance certificate would not disclose the equita- 
“ble mortgage. 


Now the question for consideration is whether the form of the decree passed 
by the learned Subordinate Judge is proper under law. For a proper disposal of 
this case, it is necessary to state some more facts. The entire mortgage property 

-comprised in A-1 Schedule is about 170°00 acres of wet lands and 112.71 acres of 
nd. It is this extent of property which originally belonged to the 12th 
defendant, that was sold to the first defendant for Rs. 95,000 under Exhibit B-54 
-on 29th May, 1942. The first defendant paid the major portion of the considera- 
tion but there was a balance of Rs. 5,000 for which he executed a promissory note 
on 30th August, 1950. The amount mentioned in the promissory note is the unpaid 
-money of the consideration of sale and, as such, he is entitled to have a statutory 
charge in respect of that property. When the rath defendant filed the suit O.S. 
No. 33 of 1953 on the file of the District Court, Nagapattinam, he did‘not implead the 
‘Bank as a party to the suit because it was not possible for him to know at that time 
that an equitable mortgage has been created by the first defendant in the month 
of April, 1953 that is, a few months before the suit O.S. No. 33 of 1953 was instituted 
by the 12th defendant. He obtained a charge decree, as he is entitled to it, and the 
charge was created in respect of A-2 Schedule property, which is a part of the mort- 
gaged property. When this property was brought to sale, it was purchased by the 
13th defendant, who is admittedly a bona fide purchaser. The learned Subordinate 
_Judge held that, though the decree in O.S. No. 33 of 1953 on the file of the District 
‘Court; Nagapattinam, was not binding on the subsequent mortgagee, the plaintiff, 
it was a valid decree, and the plaintiff could proceed to work out his claim only 
subject to the rights under the mortgage which had merged in the decree in O.S. 
No. 33 of 1953. It is this direction that has affected the 13th defendant. ‘This direc- 
tion was given by the learned Judge, on the ground that the 12th defendant, when 
he filed the suit, did not implead the Bank as a party to the proceedings. The Bank 
isin the position of a puisne mortgagee and the rath defendant is a prior mortgagee. 
It is true when the prior mortgagee filed a suit for recovery of the balance of 
consideration, he should have impleaded all the parties interested in the suit 
including the puisne mortgagee in his suit. But, the question is whether his failure 
to implead them as a party is fatal to the charge decree obtained by the r2th 
defendant against the first defendant. The Bank obtained an equitable morigage 
“by deposit of title deeds in the month of April, 1953. It is impossible for the 12th 
defendant to find out either in the books of registration or in the encumbrance 
‘certificate that such an encumbrance was created in this mortgaged property. 
Equally, there is no material placed on record to show that the fath’defendant has 
notice of this equitable mortgage, when he filed the suit against the first defendant. 
In such circumstances, the Court must give relief to the: bondifide pirchaser, the 13th 
defendant, as far as his property is concerned, that is A-2 Schedule property. 
Mr. K. S. Naidu, learned Counsel for the bona fide purchaser, (13th defendant) who 
is the appellant before me, pleads that the principles of marshalling as provided in 
section 56 of the Transfer of Property Act should be applied to the instant case. 
It has been held’ that this principle of marshalling can be applied to a bona fide 
purchaser for value without notice of a prior mortgage. In Lachhminarayan v. 
_Janmaibai1, a Division Bench of the Patna High Court held : 

“ Upon a proper interpretation of the section, it is manifest that it covers only the case of voluntary 
sale and that it cannot apply to a person who purchases the mortgaged properties in execution of a 
money decree. But the provisions of the section are not exhaustive........... The real position is 
that ın a case of this description, there are two conflicting principles, the first being the principle that 
the mortgagee is entitled to have his dues satisfied out of the mortgaged properties in any manner he 
«chooses, and the other principle being that the purchaser for value without notice, of the mortgaged 
property, ought not to suffer any detriment due to any mistake, or lack of bona fides on the part of the 
‘mortgagor. It is a question of adjustment of equities upon the particular facts of each case. It was 
conceded by Mr. P. R. Das that the appellant would be entitled to marshalling of securities only if he 


-makes out a case that he was a bona fide purchaser for value of the property without notice of the prior 
-mortgage. ”’ 





1. A.LR. 1953 Pat. 193. 
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It is this principle that should be applied to the facts ofthe present case. The 13th 
defendant, that is the appellant herein, is a bona fide purchaser for value of tha pro- 
perty. The decree obtained by the 12th defendant against the first defendant is 
neither collusive nor fraudulent. In such circumstances, I am inclined to agree with 
Mr. K. Š. Naidu that the principle of marshalling should be applied to the instant 
case. Further, the plaintiff, that isthe Bank, would not be prejudiced in any manner, 
because they have ample and extensive security for their decree amount. The 
extent of the property mortgaged is about 283 acres of land consisting of about 170 
acres of wet land and about 112 acres of dry land, whereas the property purchased 
by the 13th defendant in the Court auction is only about 45.83 acres, consisting of 
16.60 acres of wet land and 29.23 acres of dry land. The plaintiff can certainly bring 
A-1 Schedule properties excluding the properties purchased by the 13th defendant 
to sale for satisfying its decree. No reason has been attributed why the bank should 
bring the A-2 Schedule properties to sale in the first instance. The plaintiff is a 
public institution. They are interested only in recovering their decree amount 
and not in bringing a particular property to sale, when they have got other vast 
extent of property available for satisfaction of the decree. It is useful to refer to 
the words of Lord Hardwicke in Lanoy v. The Duke and Duchess of Athol’. 

“ It is the constant equity of this Court that if a creditor has two funds he shall take his satisfaction 
out of that fund upon which another creditor has no lien. ” 

Reference may also be made to the observation of Pandurang Row, J., in In re 
Muthuammal*, 

“ Marshalling implies the existence of two sets of properties one of which is subject to both the 
mortgages and the other is subject only to the earlier mortgage. At the time when the doctrine was 
sought to be invoked in the present suit there were no two items of properties liable to be sold but 
only one item that 1s to say Schedule I property. It is impossible for the plaintiff in the present suit 


to ask for sale of Schedule {I properties and it follows therefore that it is not open to the appellants to 
ask that they should be sold before Schedule I properties are sold. ” 


It is these principles that should be applied to the facts of the present case. There- 
fore, the Bank should exhaust all:their remedies against the properties mortgaged 
to them exclusive of A-2 Schedule properties in the first instance, and if there is a 
balance towards the decree amount, they will, then, be entitled to proceed against 
A-2 Schedule properties. 

The appeal is allowed ; but in the circumstances of the case, there will be no 
order as to costs. 


P.R.N. —___—_ Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 
Present :—Mr. S. RAMACHANDRA Iyer, Chief Justice AND MR. JUSTICE 
P. RAMAKRISHNAN. 
Rishikesavan Naidu .. Appellant* 
D. 
S. Srinivasa Reddiar and two others .. Respondents. 

Madras Heredi Village Offices Act (III of 1895)—Appoiniment of R, the only applicant, as Village 
Headman on pratense fy office is hereditary—Later Supreme Gan Sor first time holding that office is not here- 
ditary—Effect— Appointment of R, if can be challenged. 

Constitution of India (1950), Article 226—Writ petition—New plea based on latest decision of Suprems 
Court—Can be raised for first time—Person holding office of Village Headman as deputy—Locus standi to file 
writ against appointment of another person as Headman. 

Where before the decision of the Supreme Court in Dasaratha Rama Rao v. Stats of Andhra Pradesh, 
ey 1 M.L.J. (S.G.) 63 : (1961) 1 An. W.R. (S.C.) 63 : (1961) 1 S.C.J. 310: A.LR. 1961 S.C. 

64, holding for the first time that the office of the Village Headman under the Madras Heredi 
Village Offices Act is an office under the State within the meaning of that term in Article 16 (1 
and (2) of the Constitution of India and that such appointments could not be made to depend upon 
the basis of descent alone was rendered, the appellant was appointed as a Village Headman, he being 
the only person who applied for the post : 


1 (1742) 2 AT.K. 444: 26 E.R. 668. 2. (1938) 1 M.L.J. 310: A.I.R. 1988 Mad. 503. 
* W.A. No. 342 of 1963 against W.P. No. 919 of 1961. 6th March, 1964. 
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Held, that in the absence of a claim for the post by any other person it cannot be said that the 
appellant was chosen on any overriding consideration of heredity and so the appointment cannot be 
challenged on the ground that it contravened the decision in Dasaratha Rama Rao’s case, (1961) 1 
M.L.J. (S.C.) 63 : (1961) 1 An. W.R. (S.C.) 63 : (1961) 1S.CJ. 310: ATR. 1961 S.C. 564. It 
was too much to speculate whether if the authorities had observed the normal procedure applicable 
to a non-hereditary office there would have been more candidates. 


Where after an application challenging the appointment of a person as a Village Headman on 
certain grounds was rejected by the Revenue authorities the decision of the Supreme Court in Dasaratha 
Rama Rao’s case, (1961) 1 M-L.J. (S.C.) 63 ; (1961) 1 An.W.R. (S.C.) 63 : (1961) 1 S.C.J. 310: 
A.LR. 1961 S.C. 564 was rendered and thereupon the applicant filed a writ challengmg the appoint- 
ment on the ground that the appointment contravened the principle laid down by the Supreme Court 

ecision : 


Held, that as the principle enunciated by the ay etn Court in Dasaratha Rama Rao’s case (1961) 
1 M.L.J. (S.C.) 63 : (1961) 1 An.W.R. (S.C.) 63: (1961) 1 S.G.J. 310: A.I.R. 1961 S.C. 564 was for 
the first time rendered the writ cannot be rejected on the short ground that the objection was not taken 
before the Revenue Authorities. 


A person who was holding aepo of Vilage Headman as a deputy and who objected to the 
appointment of another person as a Village Headman, without however offering himself as a candidate, 
has no locus standi to file a writ against the order rejecting his objection and appointing that other 
person as Village Headman. He holds office only as a deputy and will have to give way to the person 
who is appointed to that post. It makes little difference to him who is appointed to the post. 


Appeal under Clause 15-of the Letters Patent against the order of the 
Honourable Mr. Justice Srinivasan dated 1st November, 1963 and made in. the 
exercise of the Special Original Jurisdiction of the High Court in Writ Petition No. 
919 of 1961 presented under Article 226 of the Constitution of India to issue a Writ 
of certiorari calling for the records from the District Revenue Officer, South Arcot, 
Cuddalore, the 2nd respondent therein in-his proceedings B-23784/60, dated 28th 
October, 1960 and the records from the Revenue Divisional Officer, Tirukoilur 
the 3rd respondent therein in his proceedings R. 2777/60, dated 11th May, 1960 
and quash the orders dated 11th June, 1g60. 

T. Ghengalvaravan, for Appellant. ; 9 

B. Lakshminarayana Reddy and N. Vijiakumar, for ist Respondent. 

"The Additional Government Pleader on behalf of Respondents 2 and 3. 

The Judgment of the Court was delivered by . 

Ramachandra Iyer, C. 7.—This appeal against the judgment of Srinivasan, J., 
concerns the validity of an appointment to the office of a Village Headman for 
Vembi Village in South Arcot District. The appointment to the office’ was re- 
gulated by the Madras Hereditary Village Offices, Act, 1895. The office became 
vacant some time during the year 1936, when Pattabhirama Naidu, then a minor, 
‘was registered as the person lawfully entitled to hold that office. The first res- 
pondent herein was appointed as his deputy to do the duties pertaining to the office. 
Pattabhirama Naidu did: not even y acquire the necessary qualifications for 
becoming a Village Headman within the time allowed to him under the statute. 
The next to succeed him was one Munuswami Naidu. He also happened to be a 
minor ; he was registered and the first respondent was then appointed to function 
as his deputy. History repeated itself, as Munuswami failed to qualify himself for 
the post. The next in line of succession was the appellant, who was a minor at 
the time when Munisami forfeited his right to the office. The appellant was re- 
cognised by the authorities as a person lawfully entitled to the post on 5th May, 
1950, that is, after the Constitution of India came into being. The first respondent 
was allowed to be his deputy. Contrary, perhaps, to the expectations of the first 
respondent, the appellant passed the prescribed tests within the time allowed to 
him, after attaining the age of majority. He applied on 2nd December, 1959 to 
enter upon the duties of his office. His attempt was countered by the first reg- 
pondent, who made frivolous and false averments about the appellant’s character 
and financial status. It was objected that the application itself had not been filed 
within the time permitted under the law. 

Both the Revenue Divisional Officer, in the first instance, and the District Reve- 
nue Officer, on appeal, found the objections of the first respondent to be untenable 
and they affirmed the appellant’s right to the office and allowed to him enter upon 
his duties. The order of the appellate authority was passed on 28th October, 1960. 
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On 6th December, 1960 the Supreme Court delivered judgment in a case 
from the Andhra Pradesh holding that the office of a Village Headman under the 
Madras Hereditary Village Offices Act, was an “‘ office’ under the State within 
the meaning of the term in Article 16 (1) and (2) of the Constitution and appointment 
thereto could not be made to depend on the basis of descent alone ; for, then it would 
be discriminatory. 

The Supreme Court also invalidated section 6 (1) of that enactment. We are 
not, however concerned in this case about the latter aspect of the matter. The 
decision of the Supreme Court has been reported in Dasaratha Rama Rao v. State of 
Ay PA. 

The first respondent appears to have thought that he could challenge the 
appellant’s appointment on a more substantial ground than those put forward by him 
before the Revenue Authorities. He then filed an application to this Court towards 
the end of March, 1961, for the issue of a writ of certiorari under Article 226 of the 
Constitution to quash the orders of the Revenue Authorities, appointing the appellant 
to the office of Village Headman. 

Having regard to the fact that the invalidity of the application of the principle 
of heredity to the appointment of Village Officers was for the first time decided by 
the Supreme Court inthe decision referred to above, it could not reasonably be 
expected of the first respondent to have taken any objection as to the invalidity of 
the appellant’s eppointment before the, Revenue Authorities. It cannot there- 
fore be said that his application for the issue of a writ of certiorari should be rejected 
on the short ground that he had not taken the appropriate objection before the 
Revenue Authorities. 

Srinivasan, J-, before whom the Writ Application came up for final disposal, 
held that inagmuch as the Revenue'Authorities made the appointment of the appellant 
on the basis Mat the appellant had an overriding claim to be appointed to the office 
by virtue of his relationship to the previous holder, it could not be said that there 
was a proper appointment to the office. The learned Judge, therefore, issued a 
writ quashing the order of the, Revenue Authorities. The appellant has now 
appealed. | 

It will be noticed that although the appellant has been registered under sec- 
tion 10 (5) of the Act as the successor to the last holder as early as 5th May, 1950, 
there has been no challenge to the registration then or at any later time. But regis- 
tration by itselfis not equivalent to an appointment to the office. It can only amount 
to a declaration that the person registered will be entitled, on attaining the age of 
majority or within three years thereafter, to be appointed to the office, provided 
he qualified himself for the post within the prescribed period. Failure to object to 
the registration will not, therefore, disentitle the first respondent from contesting 
the validity of the ‘appointment of the appellant. 

It is true; as the learned’ Judge has pointed out, that the authorities proceeded 
on the footing that the person registered will be entitled to get himself appointed 
when he came forward with his application after passing the necessary tests. That 
was due to the fact that the prevailing opinion then was that the Madras Hereditary 
Village Offices Act, in so far as it recognised heredity as a claim to certain village. 
offices, was a valid piece of legislation. Even if one were to hold that the Act, in 
that respect is invalid, the appointing authority will still be the Government. 

The Board’s Standing Orders govern the appointment to non-hereditary village 
offices and this case must in the light of the Supreme Court’s decision be treated 
as one such as to invest the power of appointment in the very authorities who would 
be competent to make such appointment under the Act. 

Again at the time when the appellant made his application to the Revenue 
Divisional Officer, for his being appointed to the Office, there was no rival applicant. 
Even the first respondent, who objected to the proposals made by the Tahsildar of 
Villupuram, did not claim before the Revenue Divisional Officer that he should be 





1. (1961) 1 ML, (S.C.) 63 : (1961) 1 An. 1961 S.C. 564. T 
W.R. (S.C 63:(1961) 1 SCJ. 810:ALR. ` l ; 
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considered for such an appointment. The only objection raised by him was that 
the appellant was not entitled to be appointed to the office, because he had a bad 
reputation, had no property, and had not applied within the period permitted by 
the Act. If those objections were unfounded, it being now conceded they were 
unfounded, it must be taken that the first respondent himself had no objection to the 
appointment of the appellant. Indeed, in one of his petitions he stated that the 
Government should appoint the next heir to the last holder of the office. Under 
the circumstances, the utmost that can be said in this case is thatif the authorities 
were aware that the application of the heredity principle in the matter of making 
appointment to village offices was invalid, they would have adopted a different 
procedure and if there were more than one applicant for the post, they would have 
considered the applications. But it is too much to speculate now whether, if they 
had followed the normal procedure applicable to the appointment to a non-here- 
ditary office, they would have got other applications. It cannot therefore be said 
that the non-observance of the procedure, if any, prescribed for the selection of” 
non-hereditary village offices, has vitiated the fresh appomtment. 

While heredity by itself cannot support a claim to the office, it has never been 
regarded as a disqualification. It can be conceded that to an office like the present 
one, where other things are equal, an applicant whose father or ancestor was a 
village officer, would be more competent to hold. the post than a new comer. We 
cannot also forget that in ‘the instant case since the year 1950 the appellant, in the- 
belief that he would be ultimately appointed as the Village Headman, had acquired 
the necessary qualifications. In Dasaratha Rama Rao v. State of A.P.1 there was a. 
conflict for the office between two persons, one with hereditary qualification and the 
other without it. In such a case, on the principles, there laid down, by the 
Supreme Court, it was obvious that selection to the office could not be made purely 
on the basis of heredity. In the instant case, there was only one person who applied 
for appointment to the office. It cannot be said that anybody had been excluded 
in favour of the appellant. 

Learned Counsel appearing for the respondent has invited our attention to- 
a unreported judgment of Anantanarayanan, J., in W.P.No.32 of 1959, who. 
held: 

“ However this might be, it cannot be denied that the judicial canon is that the view enunciated 

by their Lordships of the Supreme Court in the decisions just referred to not merely governs instances 
arising hereafter, but also instances brought to the notice of the Court, since it must be presumed always 
to have been the law. ” 
But this observation must be read in the context of opposing claims to an office,. 
the vacancy to which arose before the judgment of the Supreme Court was rendered.. 
As we read the judgment, the learned Judge did not, for instance, intend to lay- 
down that even unchallenged appointments,, based on the principle of heredity 
but made prior to the pronouncement by the Supreme Court, could be regarded. 
as invalid. To accept such a principle would be to unsettle several appointments 
made by the Government after the Constitution and prior to the year 1961. As we 
indicated above, what all, Articles 14 and 16-prescribe is that there can be discrimi-. 
nation only where there is rival claims: to the office. 

Srinivasan, J., has held that as the entire matter has been dealt with by the 
Revenue Authorities only on the basis that the appellant had an overriding claim 
to be appointed to the office, the appointment should be held to contravene the. 
principle laid down by the Supreme Court. .We are unable.to share that view. 
In the absence of a claim by any. other person, it cannot be said that the appellant 
was chosen on any overriding considerations, ¢.g., heredity. l 

The first respondent’s objection to the order of the Revenue Authorities has 
to fail on another ground as well. He was holding the post of Village Headman 
only asa deputy. As we said, he never applied for-the post. It cannot, therefore, 
be said that when the Revenue'Authorities overruled his objections, he was a person. 
aggrieved by the order. It would have made little difference to him, whether the 
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appellant or any other person was appointed to the office.. The learned Judge 
has said that as the first respondent has been deprived of his office by the recognition 
accorded to the appellant, it would be competent for him to invoke the writ juris- 
diction of this Court. With respect, we are unable to agree, His office was only 
that ofta deputy who will have to give way to the person appointed. It will be too 
amuch to speculate now that if the appellant’s appointment were to be set aside 
and some other were to be chosen in his place, the first respondent would also 
have rights to continue his office as deputy. . In view of the decision in Dasaratha 
Rama Rao v. State of A.P.* there could be no appointment of a minor to a village 
-office. No question of appointing a deputy. can at all arise hereafter. There could, 
therefore, be no office the holding of which by the first respondent could be said 
to have been imperilled so as to make him feel aggrieved with the appointment of 
‘the appellant. We are therefore of the opinion that there is no justification for 
‘interfering with the order of the Revenue Authorities appointing the appellant 
tothe office of Village Headman. Further, the first respondent not being a person 
-with a legal grievance, could not move this Court for the issue of a writ. 


The appeal will therefore be allowed with costs against the 1st respondent 
‘here and before the learned Judge. 


V.K. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. 8. RAMAQHANDRA Iver, Chief Justice AND MR. JUSTICE 
T. VENKATADRI. 
‘Chinniah alias Mariappa Pandaram and others .- Appellants* 


U. 
The Deputy Commissioner, H.R. and C.E., Thanjavur and 
another e. Respondents. 
Hindu Law—Religious and Charitable Endowments—Temples—Hereditary poojaris of a temple if hereditary 
trustees—Special trustee in regard to particular properties—Effect. 
Where a particular temple is owned by the State or the founder it would negative the contention 
that the trusteeship thereof vested in an outside agency unless it be proved that the State or the founder 
„has vested the trusteeship in such agency.. Tho mere fact that the poojaris of a temple, though heredi- 
itary poojaris have been in custody of the temple jewels or in charge of its day-to-day management or 
. collected subscription and celebrated certain festivals, would not make any difference and cannot show 
that the poojaris were also functioning as trustees. ; 
Though grants of lands by the State in favour of the pooj aris for the performance of daily worship 
.and festivals, etc., in the temple taken by itself might lend support to the contention that the poojaris 
„were also in a sense trustees of the temple as well, still where there is clear evidence to show that -the 
‘State never intended to part with its right, such grants can at best be regarded as creating a special 
+trusteeship for a limited purpose mentioned therein. In regard to other matters of management it is 
the State that will be the superior or general trustee as it was in the position of the founder-owner of 
the institution. ; i , 
Appeal under Clause 15 of the Letters Patent against the decree of the High 
-Court in Appeal No. 181 of 1959 preferred to the High Court against the decree of 
the Court of the Subordinate Judge, Pudukottai in O.S. No. 55 of 1956. 
-R. Rajagopala Ayyar for N. Srivatsamani, for Appellants. , 
The Government Pleader, for Respondent. 
The Judgment of the Court was delivered by 


+ 

Ramachandra Iyer, C.F.—The short point thet arises for consideration in this 
appeal is whether the appellants, the hereditary poojaris of Sri Muthumariamman 
temple at Koniyur have also got vested in them rights as hereditary trustees. 
‘Srinivasan, J., from whose judgment this appeal arises answered that question in 
the negative affirmin x the view taken by the lower Court. Koniyur, where the 
temple in question is situate, was part of the princely State of Pudukottai. That 
.State owned several temples and it is not disputed that Sri Muthumariamman 
temple also belonged to it. Exhibit B-4 the Pudukottai Gazette issued on 15th 
‘November, 1939 gives a list of the temples in the State together with particulars 
Se ae a ee O 
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regarding persons in management of the same, etc. That shows that the temple 
in question was owned by the State of Pudukottai. Volume I.of the Manual of 
the Pudukottzi State gives an account of the Devesthanam charities in the State. 
At page 465 it is stated: 

“ Private persons sometimes claimed that the management of certain temples should be transferred 
to their hands and this was sometime done. ” 

Again at page 471 in the same volume a list of the several temples under the 
direct control of the State and certain other institutions entrusted to private persons 
is given. 

It is not the case of the appellants that this temple was handed over to them for 
management. Indeed there is a list of temples in the book to which we have just 
now made reference which were entrusted to private;management for a particular 
period of time. The temple in question is not one among them. It can, therefore, 
be taken as proved beyond doubt that the ownership of the temple vested in the 
State. That fact would by itself negative the contention that the trusteeship thereof 
vested in an outside agency unless it be proved that the State had vested the trusee- 
ship in such a person. It is, however, argued on behalf of the appellants that in- 
asmuch as for a long period of time the custody of the jewels belonging to the temple 
and the day-to-day administration of the temple had remained with the poojaris, 
a lawful.origin for this usage must be assumed and the poojaris should be regarded 
as the trustees of the temple. Reference was also made to the fact that on.a parti- 
cular occasion the appellants performed kumbabhishekam of the temple by collecting 
subscriptions from the public. But these circumstances in our opinion, are quite 
inadequate to show that the poojaris were also functioning as trustees of the temple. 
It is in evidence that the State Administration was having a close control over the 
poojaris in the conduct of worship. A hundial is kept within the temple precincts 
and large amounts are collected through this hundia] from the worshippers. These 
hundial collections were never allowed to be handled by the poojaris: they.were 
taken by the State and utilised for the benefit of the institution. Then again it was 
the State which fixed dhittam or the scale of the expenditure for the temple. 
Exhibits B. 7 to B. 14 show that the State was closley supervising even the ordinary 
acts of management of the institution. On the occasion of the kumbabhishekam 
referred to earlier, the poojaris who arranged for the same, obtained the permis- 
sion of the State for such celebration. It is true that the poojaris collected monies 
for this purpose. But that circumstance cannot be of much significance particularly 
when we know that public help is generally sought for such purposes which are 
regarded as highly meritorious, from the point of view of Hindus. 


Mr. R. Rajagopala Iyer appearing for the appellants invited our attention to 
certain provisions of the Pudukkottai Regulations, namely, Regulation VII of 1912. 
The Preamble to the regulation sets.out the necessity for control and supervision of 
religious institutions in the State. Section 2 thereof states: , 

“ The general superintendence of all endowments in land or money granted for the support of 
religious charitable institutions or for other pious and beneficial purposes—shall vest in the State 
Council. ” 

Section 6 states that where the trustee or manager or superintendent of any 
institution does not discharge his duties properly the State Council can remove 
him and appoint another. 


It is contended that the control which the State exercised over the temple 
are referable to this undoubted controlling jurisdiction which the State had in regard 
to management of the temples and other charitable institutions: and that they cannot 
be regarded as affording cogent evidence of the State continuing as the perpetual 
founder of the institution, and controlling its affairs. We are, however, unable to 
draw much assistance from the Regulation referred to, which is of a comprehensive 
character applying not only to religious institutions owned by the State but also to 
other privately endowed institutions. The fact that powers of supervision are 
vested in the State by means of statutory provisions in regard to institutions mention- 
ed, cannot mean that previous to the enactment, the State had divested itself of 
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the ownership of these temples which it had. But considerable reliance has been 
placed by Mr. Rajagopala Iyer on 2 grant made to the poojaris in the instant case 
for their services, and for the conduct of worship in the temple generally ; learned 
Counsel also relied on the fact that the poojaris has made sub-grants of properties 
granted to them to the other service-holders in the temple. Exhibit A-14 is a title 
deed given to an ancestor of the appellants by the Dewan of Pudukkottai ; that is 
dated 12th November, 1895. This document says that Rs. 200 should be spent 
per year for the daily inkalam puja in the temple and if the services are ‘not kept up, 
the Government would be entitled to intervene in the matter. There can be little 
doubt that in regard to the balance of the income from the properties granted which 
covered an extent of nearly three velis of lands; the grantee should take it for his 
service. as well as for the service of other persons in the temple. Exhibit-A. 15 is a 
copy of Faisal Register—Inam lands, Koniyur village. That refers to the fact that 
the lands which formed the subject-matter of the grant above stated were endowed 
for the performance of daily worship and festivals, etc. This document does in 
a sense support the- contention now urged on behalf of the appellants that as the 
grant expects the grantee and his heirs to spend out of the income from the lands 
for the purpose of daily worship, etc., he should be regarded as the trustee of the 
temple. If Exhibits A-14 and A-15 are the only evidence available in the case, 
one will be justified in coming to the conclusion that the poojari was intended to be 
the trustee of the institution as well. But we have other evidence in the case which 
unmistakably show that the State never intended to part with its own right of 
management of the institution. At best the grant under Exhibit A-14 can be 
regarded as making the grantee liable as a special trustee for the limited purpose of 
realising the income from the lands and utilising the same for the purposes mentioned 
therein. In regard to other matters of management, it is the Government that will 
be the superior or the general trustee as it was in the position of the founder-owner 
of the institution. ` We are, therefore, in agreement with the learned judge that 
the appellants who are‘the hereditary poojaris of the temple and who as we have 
just now-said are in the position of special trustees, in regard to the properties endow- 
ed under Exhibit A-14, are not the hereditary trustees of the temple ‘in question. 
The appeal fails and is dismissed. There will be no order as to costs. F 


R.M. n Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 


‘Present :—MR. S. RAMACHANDRA IYER, Chief Justice AND Mr. JUSTIOE 
T. VENKATADRI. l 


A. Arputham : _ +.  Appellant® 
U. 4 S ” . 

Minor A. V. Yagappa by mother and guardian Elizabeth 

Mary l a no Respondent. 


Will—Construction— Wili providing for management of properties by trustee—Proper construction—Succes- 
sion to trusteæship—-Rule of lineal primogeniture—Applicabutty. 

A document providing for management of properties by a trustee might prescribe the first trustee 
and provide for succession as if it were the property of the latter. Or it might itself prescribe a mode 
of selection of a trustee beyond the lifetime of the first trustee. In this first case trusteeship will be 
hereditary. * Hereditary succession is succession by the heir to a deceased under the law; it is the law 
that fixed up the successor or the heir and not the terms of the document. . . : 

Where’a will executed in Tamil-by a Roman Catholic Christian disposing of certain properties 
(A schedule properties) to charities and providing for their management by a trustee eee ; 


A Qag yd Qerggdadr oe FS GIT QHib YoeonCuw HeoGea_w FÉS 
B80 gi CuTe séoiCurg auDA wss Ker arhsesed SD BO D 
urs urra upr Bidet yrdd CGuCGerpmQuer®@ Qeri stows aug 
pi seGaetripu ge — “= : ia | 

Held, that what the testator intended is a hereditary succession and therefore the trusteeship should 
‘devolve by the ordinary rule of lineal primogeniture where if the last trustee dies leaving sons his eldest 
son will be entitled to succeed to the exclusion of others. : aa 
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_ _Appeal against the decree of the Court of the Subordinate Judge, Thanjavur 
in Original „uit No. 51 of 1961. 


R. Gopalaswamy Ayyangar, for Appellants. a 
KRajah Ayar and T. S. Kuppuswami Ayyar, for Respondents. ` J 
| The Judgment of the Court was delivered by 

Ramachandra Iyer, C.J. —The dispute, which has given rise to this appeal, 
concerns thé right of succession to the management of certain cherities founded 
by one Yegappa Nadar, an affluent Roman Catholic Christien.of Thanjavur. To’ 
appreciate the genesis of the present litigation, the following genealogy will be 
found useful : ak i ; <7 % 


Yagappa Nadar 
A.Y. Arulanandasami. A.¥.S. Parisutha Nadar 


vA. Arogyasami A. N R (Plaintiff) 
Yagappa (Defendant) l 


Yagappa had two sons, Arulanandasami and Parisutham. Besides; he was 
treating with affection one Gnanaprakasam, 2 foster son of his father. By his will 
dated 11th January, 1933, Yagappa disposed of all his properties. A portion of 
them wag set apart for certain charities. The properties so set apart were contained 
in three Schedules A, B and C attached to the will. The income from those proper- 
ties was directed to be respectively utilised for the performance of the charities 
specified in Schedules D, E and F. The testator 2lso provided by the same document 
for the management of the three sets of properties. The testator appointed his son 
Arulanandasami as the trustee for the A Schedule properties. No kind of beneficial 
interest was given to hior. If there were any surplus after meeting the expenses of 
the charities, they were directed to be accumulated for the benefit of the same 
charities. ‘There were similar provisions in regard to the B and G Schedule proper- 
ties, which were respectively entrusted to the management of Parisutham and 
Gnanaprakasam. pA 


‘The testator died on 16th March, 1938. It is not disputed that since then 
the charities have been duly performed in accordance with the directions of the 
founder by the persons designated in the will. 


There is no-controversy in regard to the truth and genuineness of the will or 
of the validity of the dispositions contained therein. 


Arulanandasami- died on 2oth April, 1954,° leaving behind him two 
sons, Arogyaswami and Arputham. The former succeeded to the management of 
‘the A Schedule properties, and, on his death in the year 1961, 2 dispute arose as 
to whether his minor son Yagappa was entitled to manage the properties or his 
brother Arputham should do so. The latter instituted the suit, out of whith this 
appeal arises, for a declaration that he was the trustee to manage the properties and 
administer the charities, and for recovery of possession thereof. This claim was 
contested on behalf of his brother’s son. The learned Subordinate Judge of 'Thanja- 
vur held that it was Yagappa and not Arputham who would have a preferential 
‘right to the trusteeship of the properties. 


- - In this appeal the only question is, whether that view is correct: The conside- 
ration of that question depends upon the true construction of the relevant provisions, 
‘of the will, which is in Tamil. As the translation supplied to us does not bring 
out the force of the original, we prefer to set gut verbatim the language of the will : 
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A Qaya Garg gadadn cor aps Gorr yanu Au 
aorlusris Sue giGure gséauCGurg auHe ss Ber h a s g b 
smYeaD shyenurs wrGorG upr Sieh yardo CwCerg 
Qoa Qrip ginmsan sap pbs Gws ug. 


This provision, freely translated, would be this: 


“ My elder son and after him the seniormost male member amongst the heirs in his line, from gene- 
ration to generation, shall manage the A Schedule properties without subjecting them to any alienation 
and perform the charities properly. ” å 
The provision for the management of the B Schedule properties is almost identical. 
But in regard to the C Schedule properties, which were entrusted to the management 
for Gnanaprekasam, the devolution of trusteeship was slightly different. 


The contention raised on behalf of the appellant is that the trusteeship 
should devolve on the seniormost male member for the time being among the 
descendants of Arulanandaswami Nadar. There can be little doubt that the 
document prescribed a special line of succession for the management of the trust 
properties. The female members are excluded from management. So too, the 
junior members of the family. The substantial question to be decided in the case 
is, whether the testator intended that the trusteeship should devolve by the ordinary 
rule of lineal primogeniture, as contended for on behalf of the respondent or, whether 
he intended that the trusteeship should vest in the seniormost male member among 
Arulanandaswami’s descendants, a8 contended for by the appellant. The accept- 
ance of the latter contention would mean that the testator intended a college to be 
created, as it were, from which the seniormost should be selected—such college 
consisting of the male descendants of the testator’s family. It is argued that that 
must have been the intention of the testator, as he had steted in the will that the 
eldest male member in the family of Arulanandaswami for the time-being should 
manage the trust. But, careful reading of the clause would show that that could 
not have been his intention at all. The word “ qpnmGw ” does connote the 
idea to successive generation. Again, the clause “gumou F§5 HIS 
guGuregéeuGurg awhe yho yr arieaepib” (that is, the 
eldest male heir zt that time), indicates that the male heir should be to the deceased 
trustee and not to Arulanandaswami. This is therefore a plain case of succession 
by primogeniture, where if the last owner dies leaving sons, his eldest son will be 
entitled to succeed. Lineal primogeniture is 2 rule of inheritance under certain 
systems of jurisprudence. It is not unknown to the customary Hindu Law. What, 
therefore, the testator intended is a hereditary succession where the rule of primo- 
geniture is to be applied. Now, hereditary succession is succession by the heir to 
a deceased under the law : it is the law that fixed up the successor or the heir and 
not the terms of the document. For example, originally the office or right might 
have been created by a document. It might prescribe the first trustee and provide 
for succession as if it were the property of the latter. Or it might itself prescribe 
a mode of selection of a trustee beyond the life time of the first trustee. In the first 
case trusteeship will hereditary. In Kalipada Chakrabarti v. Smt. Palani Bala Deos* 
Mukherjea, J., while defining 2 hereditary office, observed that 

“ this means that the office goes from one person to another solely by the reason of the latter being 
a heir to the former.” 

The document in the present case clearly indicates that there should be a 
single trustee. The words “ yiGure séaGur g” canonly mean, “when the 
succession opens or vacancy arises.” In that context, the words “ ger amie 
saib ” will mean the heir of the last holder and not of the testator or his son. 


The contention urged on behalf of the appellant is that the document prescribes 
a special or peculiar rule of succession whereby the rule of primogeniture would 
apply only to a limited extent: the office will devolve on the Seniormost among the 
existing descendants of Arulanandaswami at the time when the office becomes 
vacant. To put it in other words every person succeeding will obtain the trustee- 
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an by virtue of the document and not by reason of his heirship to the previous 
holder. If this contention were to be accepted, it would mean that the trusteeship 
would not be successive but ambulatory, in the sense of going up and down the 
genealogical tree of the family. There is no warrant for this view in the document. 
In Debt Bakhsh Singh v. Chandraban Singh! the privy Council, while construing a 
grant whereby succession was to be regulated by the rule of primogeniture, observed: 

er ee re the language of the sanad emanating from the British authority was simply 
language conveying the ordinary meaning of the word “‘ primogeniture ” in the Law of England.’ 
Now, as we pointed out before, the peculiar rule of devolution contended for by 
the appellant is generally unknown in this country. It is said that such a rule 
obtains amongst the members of the Royal family of Cochin. But, having regard 
to th fact that the testator was a Roman Catholic Christian, it is more probable 
that his intention was to prescribe the rule of lineal promogeniture for the trustee- 
ship rather than the complicated rule which will become more and more difficult 
to apply with the passing of generations. 

In our opinion, the Tamil word “‘qnea pG” should be regarded as significant, 
as it conveys an idea which if expanded will be like this: “‘ Just as my eldest son 
succeeds, his elder son should succeed him”. This therefore is a simple case 
of hereditary trusteeship under the law by which succession can be traced only to 
the last holder and not the document. As between’ Arputham, the appellant, and 
Yagappa, the respondent, there can be little doubt that the latter will be 
preferential heir and therefore he will be entitled to the trusteeship. 


The appeal fails and is dismissed with costs. 
V.K. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justica T. VENKATADRI. 


M. S. Ramaswami .. Appellant* 
v. 
Gomathi Ammal .. Respondent. 


Hindu Marriage Act (XXV of 1955), section 10—Desertion by spouss— What amounts to—Onus of proof. 


Where the evidence discloses that the wife was compelled to leave her husband’s house under com- 

elling circumstances, viz., such as the husband leading an immoral life which would make it impossi- 

Pie to establish a sweet home, and there was no intention to leave her husband’s house for good, it 
cannot be said that such a conduct would amount to desertion. 


The onus is on the husband seeking judicial separation to satisfy the Court by adequate evidence 
that the desertion was without reasonable cause. 
Appeal against the Order of District Court (Additional), Ramanathapuram 
at Madurai, dated goth July, 1960, and made in A.S. No. 16 of 1960 (O.P. No. 29/58 
Sub-Court, Ramanathapuram’at Madurai). 


A. Sundaram Iyer for T. R. Mani, for Appellant. 
The Court delivered the following 


JupeGMENT.—This Second Appeal arises out of an application filed by the 
appellant under section 10 of the Hindu Marriage Act, 1955 praying for a decree 
for judicial separation on the ground of desertion on the part of the wife. When 
the petition came before the learned Sub-Judge, he granted a decree for judicial 
-separation, but on appeal to the District Judge, the petition was dismissed. 


The facts that are necessary for the disposal of this appeal are as follows : The 
appellant is an employee of Southern Railways. He married the respondent in 
1950 at Srivilliputtur. At the time of the marriage, he was relieving clerk, with 
the result he had to move from place to place. For one year he was taking the 
respondent wherever he has been transferred. But after 1951, he left his wife in 
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his parents’ house in a village called Malli and whenever there was opportunity, 
he used to go to the village and visit his wife and children. In the year 1955, when 
he became a anent clerk, he wanted to bring his wife, but she was not willing 
to stay with him. But subsequently i in the year 1956, she quarrelled with her mother- 
in-law and went away to her parents’ house. After patiently waiting for two years, 
the appellant filed the present application for judicial separation. 


But the respondents case is that many a times she requested her husband to 
take her wherever he has been posted, but he was evading with some ulterior purpose. 
Her case is he was leading an immoral life and purposely he did-not set up a family. 
When he had been transferred permanently to Madurai, she requested him to set 
up a séparate house at Madurai; but he purposely avoided in setting up his own 
house as he was leading an immoral life and by that time also developed criminal 
intimacy with her brother’s wife. She attempted to reform her husband’s ways 
and prevented him from continuing the illicit relationship with her brother’s wife. 
He ill-treated her cruelly and drove her away from his house at Malli to her parents’ 
house. 


In the year 1957 when a notice was sent to her by her husband, she expressed 
her willingness to come to Madurai and live with him, but to her surprise she found 
‘that her husband and Shanmugavadivu were living together. On these pleadings, 
the parties went to trial. The question that was considered by the lower Court 
is whether the appellant’s wife deserted him continuously for a period of two years 
prior to the filing of this petition. 


During the trial, she deposed that her husband ill-treated her by beating and 
when she went to Madurai with a request to set up a separate house, her husband 
offered her Rs. <oo if she should execute a document terminating the marriage tie. 
But this was not believed by the Subordinate Judge. But the respondent mainly 
contended that when her husband is carrying on an immoral life with her own 
brother’s wife, it is impossible for her to lead a family life with her husband. In 
order to prove her case, she filed the entire correspondence passed between the 
appellant and the respondent’s brother’s wife. The Subordinate Judge considered 
all the documentary evidence and gave a finding that there is only a mere suspicion. 
and much reliance cannot be placed on this correspondence to give a finding that 
she has got justifiable reason fo staying away from her husband. The learned 
Subordinate Judge granted a decree for judicial separation as he found that she 
deserted her husand for a period of two years. 


But on appeal, the District Judge once again considered all the correspondence 
passed between the parties and he came to the conclusion that it is not a case of 
suspicion and the respondent has got sufficient reason to stay away from her husband. 
He also gave a further finding that she was in his parents’ house till 1956 and only 
when she began to question her husband about the immoral conduct of her husband 
with her brother’s wife, he drove her away to her parent’s house. It is not a case of 
desertion and he dismissed the petition. 


Now in this appeal, I find that she did not leave the appellant’s parents’ house 
voluntarily but that the appellant is responsible to drive her away to her parent’s 
house. In regard to the letters that passed between the spouses, I myself have 
gone through the correspondence and I feel that the contents of the, letters passed 
between the appellant and the respondent’s brother’s wife are unnatural and unusual 
expressions of love and affection suggesting that the appellant is infatuated with 
his wife’s brother’s wife. Certainly, no Hindu woman can tolerate such a situation 
„and it is impossible for her to establish a sweet home with her husband. It has 
not been proved that she deserted her husband continuously for a period of two 
years. When the appellant gave notice on 21st January, 1957, calling upon her to 
join him with her childern she immediately sent a reply notice that she is ready and 
willing to join her husband provided he makes the arrangement to take her back. 
The appellant did not prove that he made any such arrangement nor any attempt 

has been made to take her back with him to the place where he was working at 
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that time. Further, when she left her husband's parents’ house here was no indi- 
cation that she left her husband’s house for good. On the other hand, she lived 
in her husband’s parents’ house continuously for a period of five years. It was only 
when she questioned the conduct'and character of her husband, he drove her away. 
There was not intention or animus decidendi when she left her husband’s parents’ 
house. When her husband does not set up a separate house, she stayed in his 


parents’ house, but when she was driven away by her husband from his parents’ 
house, it is not a case of desertion. 


In my judgment, the husband has failed to discharge the onus which is on 
him of satisfying the Court first that the desertion was without any reasonable cause. 
In these circumstances, I find that there is no substance in this appeal. 


This -appeal is dismissed. No costs. 
R.M. oe Appeal dismissed . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RamacHanpra Iver, Chief Justice AND Mr. Justice 
T. VENKATADRI. 


M. Angappan and another ) -» Appellants* 
v 


The Deputy Commissioner, Hindu Religious and Charitable 
Endowments, Madras, having his office at Nungambakkam 
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High Road, Madras-34 and another .. Respondents. 
Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), section 101—Construction— 
“ Person” —" Trustse ”’—Five persons d as trustess—Application by Chairman of Board of trustees or 
` Managing trustee alone for I E EA e E E entire body of trustees—Interpre- 
tation of Statutes—Meantng of wo1ds—Singular—If includes plural. . 


An‘ application for thé issue of a certificate under section 101 of the Madras Hindu Religious and 


re more than one, even if he 
would be incompetent. 


On a plain reading of the section it is clear that when a single trustee is appointed, he would 
undoubtedly have the right to apply for the certificate and then, armed with the certificate, apply 
again to the Magistrate for being put in possession of the sah asked of the institution. But when more 


than one trustee has been appointed, all of them should apply together. This is in accord with the 
. true principle. j f 


It is well-settled that in the case of co-trustees the office is a joint one, 
were, one collective body. They should therefore execute the duties of their 
city: The application for the certificate is itself a statutory proceeding and i 
of trustees that can represent the institution in such proceedings. 


A “trustee ” means all the trustees when there is more than one appointed. 


Itisa well-known rule of separ aha i that where a statute uses the singular, it would include 
the plural unless it is indicated otherwise. The Singular word “a person °? in section 101 would 
include all the trustees. . 

Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice Srinivasan, dated 25th J une, 1963, and made in the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition No. 237 of 1963 
presented under Article 226 of the Constitution of India to issue a Writ oe certiorart 
calling for the records in M.P. No. 22 of 1961 on the file of the Deputy Commissioner 
Hindu Religious and Charitable Endowments, Madras, the first Respondent there’ 
and quash.the order made therein and dated 30th January, 


1963. 
R. Sundararajan, for Appellants. 
- The Additional Government Pleader, for 1st Respondents. 
R. Desikachari, Joseph Ignatius and S. Krishna Rao, for Res 
The Judgment of the Court was delivered by 


*W.A, No. 243.0f'1963. ı ` 22nd April, 1964, 


pondents. 
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Ramachandra Iyer, C..-—This appeal is against the judgment of Srinivasan, J., 
and it involves the construction of section 101 of the Hindu Religious and Charitable 
Endowments Act, 1959. For the Sri Mariamman and Sri Angalamman temples 
at Andipatti village, Salem Taluk, the Area Committee appointed the second 
respondent to this appeal and four others as non-hereditary trustees. The five 
trustees appear to have met on 17th January, 1961, and elected the second respondent 


- as the Chairman of the Board of Trustees. The second respondent applied then 


before the Deputy Commissioner, Hindu Religious and Charitable Endowments, 
for a certificate under section 101 of the Act to enable him to take possession of 
the properties from the appellants who claim to be the hereditary trustees of the 
institution. 

We are not here concerned with the question whether they are the hereditary 
trustees or not. The only point taken in this appeal is whether it would be compe- 
tent for the second respondent alone to apply to the Deputy Commissioner under 
section 101 of the Act for a certificate, or whether it would be necessary that the 
entire body of trustees should so apply. Srinivasan, J., has held that the second 
respondent could sustain the application by i . The same view appears to 
have been taken by Jagadisan, J., in Writ Petition No. 272 of 1959. In a later 
case, however, Srinivasan, J., after discussing the matter more fully, came to the 
conclusion that an application for the issue of a certificate by one only of the trustees 
where there are more than one, even if he happens to be the Managing Trustee, 
would be incompetent. This view, in our opinion, accords with the provisions of 
the section itself. Section 101 provides that where a n has been appointed 
as 2 trustee and he is resisted in obtaining possession of the religious institution or 
its properties or its records by any one of the persons referred to in that section, he 
would be entitled to obtain an order from a Magistrate having jurisdiction over 
the area for being put in possession of the properties. To entitle him to do so he 
will have to produce a certificate by the Commissioner in a prescribed form setting 
forth that the properties in question belong to the religious institution. The 
proviso to that section says that before issuing any such certificate, the Commissioner 
shall give notice to the person complained against of his intention to issue the certifi- 
cate. The application for certificate is, therefore, itself a statutory proceeding. 
A careful reading of the section shows that the only person entitled to obtain the 
certificate would be the person who has been appointed as a trustee or Executive 
Officer as the case may be. It is a well-known rule of interpretation that where a 
statute employs a singular, it will include the plural unless it is otherwise indicated. 
When, therefore a single trustee is appointed, he would undoubtedly have the right 
to apply for the certificate and then armed with the certificate apply again to the 
appropriate Magistrate for being put in possession of the property. But, where as 
in the present case, more than one trustee has been appointed, all of them should 
apply together. This is the plain reading of the statute. This view is in accord 
with principle as well. 

It is well settled that in the case of co-trustees, the office is a joint one, all of 
them forming, as it were one, collective body. They should therefore execute the 
duties of their office in their joint capacity. It will undoubtedly be open to them 
in matters of a routine nature to divide their duties. But, so far as their’ applica- 
tions to Courts and to public authorities for enforcement of statutory rights or privi- 
leges are concerned, they should all figure as a party or apply for the same. This 
principle has been recognised by this Court in Ramalingam v. Peria Kali Goundan?. 
in that case a scheme provided that the Managing Trustee could represent the 
Devasthanam in all suits and proceedings. Notwithstanding that provision it was 
held that all the trustees should figure as parties in suits and proceedings, the principle 
being that it is only the entire body of trustees that can represent the institution. 

The question was more elaborately considered in Commissioner, H. R. &@ G. E., 
Madras v. Sethurama Pillai? to which one of us, was a party. 


It was observed : 


J. (1947) 2 M.L.J. 109. 2. (1960) 1 M.L.J. 157. 
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“ It is well settled that where there are more trustees than one all would be entitled to act jointly’; 
they would be in the position of joint trustees and form a corporate body. A scheme providing for the 
management of a private temple by turns amongst the members of a family would be only an arrange- 
ment inter se, but outside the family, the Co-trustees would form a corporate entity. 


The representation of an institution could be valid or effective only if all the trustees jointly act ; 
a fortiori the institution could be bound by an order of the Board under the Act only if all the trustees 
are impleaded to the proceedings. before the Board. ” 


It is, however, suggested by the learned Additional Government Pleader that 
whatever may be the position in regard to representing religious institutions generally 
an application under section 101 of the Act, must be held to be competent even 
if any one among several trustees were alone to make the application. Support 
for the argument is sought from the terms of the section which says : “ where a person 
has been appointed as trustee” which is sought to be interpreted to mean “any one 
person appointed as a trustee.” 'There is no warrant for that view.’ A trustee 
means all the trustees where there is more than one appointed. We have earlier 
referred to the fact that in the case of appointment of joint trustees, the singular 
word ‘‘ a person” will include all the trustees. 


The learned, Additional Government Pleader has placed considerable reliance 
upon the following passage in Mukherjea’s The Hindu Law of Religious and Chari- 
table Trust, second edition, page 232 : 

“It is not uncommon to hear one of several trustees spoken of as the, acting trustee but the 
ICourt knows no such distinction ; all who accept the office are in the eyes of the law acting trustees. 
fany one refuse or be incapable to join, it is not competent for the others to proceed without him, 
but the admunistration of the trust must in that case devolve upon the Court. However, the act of 
One trustee done with the sanction and approval of a co-trustee may be regarded as the act of both. 
But such sanction or approval must be strictly proved. ” 


Relying on the above statement of the law it has been argued that inasmuch as the 
Chairman of the Board of Trustees in the instant case has been authorised to institute 
proceedings under section 101 of the Act, the filing of the petition by him must be 
regarded as having been made by all. 


We are, however, unable to accept that argument. The particular passage 
referred, refers to the validation of acts done by one of the trustees with the sanction ` 
of others ; they must be of a routine kind. That has no application to the case of 
representation in suits, particularly so, in a matter of fulfilling the terms of a statute 
which contemplates the application by the entire body of trustees. In N., Kullandayar 
Poosart v. Arunachala Pandaram1, Srinivasan, J., observed that in order to obtain 
an’ effective determination of the question under section ror, it would be 
necessary that the institution should be represented in the proper legal form, and, 
that could be achieved when the entire body of trustees were brought on record. 


In the judgment now under appeal the learned Judge has no doubt made a 
distinction between a case of an application for a certificate and the proceedings 
following the issue of a certificate, yiz., those instituted before the Magistrate. On 
the terms of the statute it is not possible to sustain any such distinction. In respect 
of both of them section 101 enables the trustee appointed to apply. We have 
earlier said that the word “‘trustee’’ will mean ‘“‘trustees” where more than one have 
been appointed. It would therefore follow that for both the purpose of applying 
and obtaining a certificate from the Commissioner as well as for instituting the- pro- 
ceedings under Section 101 of the Act, in pursuance of such certificate before a 
Magistrate, all the trustees appointed should join together. The certificate now 
granted, being in favour of one among five trustees, cannot be accepted as a valid 
one. ‘The appeal will have therefore to be allowed. There will be no order as to 


costs, . . j = 
P.R.N. ERIN & Aha 
: ; f kad 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. S. RAMACHANDRA Iyer, Chief Justice. 


T. P. Ghakravarthy .. Peittioner* 
D 


Union of India represented by Garrison Engineer and another .. Respondents. 

Madras Buildings (Lease and ee Act (XVIII of 1960), section 4—Fixation of fatr rent— 
Method of calculation—Electric installation vacant ground round the building—Whether amenities attracting 
Proviso to section 4 (2) (ï). 

Electric installations and open space round the building can only be regarded as eral hin 
ed for the convenient enjoyment of the building and they cannot be treated as part of the ding. 

Generally in fixing the cost of a building in a locality various factors that enter into the cost to the 
owner besides, the actual cost of construction are taken into account. But the Madras Buildings (Lease 
and Rent Contfol) Act and the Rules framed thereunder (Rule 10) have prescribed a particular 
method of calculation ; the policy of the Legislature seems to be that the landlord should not be 
allowed to increase the rent for the building by providing too many costly amenities and thereby in- 
flate the rent. The statute, has therefore wisely restricted the increase of allowances by reason of the 
amenities to ten per cent of the cost of construction of the building. The list of amenities provided 
in section 4 of the Act is by no means exhaustive. It is clear from the terms of the section itself that 
the expression “‘ such other amenities ” referred to in the section cannot be read as ** ejusdem generis ” 
with what has been mentioned previously and that it will comprehend all those advantages which 
add to the pleasantness in the enjoyment of the building. 

Petition under section 115 of Act (V of 1908) praying the High Gourt to revise 
the order of the District Court, Chingleput, dated goth January, 1963, and made in 
C. R. P. No. 300 of 1962 (C. M. A. No. 1 of 1962 on the file of the Court at the 
Principal Subordinate Judge of Chingleput R. C. O. P. No. 3 of 1960 on the file 
of the Court of the Principal District Munsif (Rent Controller) of Poonamallee). 


V. Sriramamurthy and V. Sarojini Devt, for Petitioner. 
The Government Pleader, for Respondents. 


The Court delivered the following 

JUDGMENT.—The landlord of a bungalow situate in Bengali Bazazr Road, 
St. Thomas Mount, has filed this Civil Revision Petition against the order of the Rent 
Control Authorities fixing feir rent for the premises. The bungalow in question 
which is situate within a compound comprising an area of nearly 18 grounds was 
leased out by the petitioner’s father in August, 1940, to the Government of India for 
the occupation by any officer attached to the Military Garrison stationed nearby. 
The building is close to the Military Hospital, Alandur Market, a school run by a 
convent, Jain College and the railway station. It is abutting on the road from 
St. Thomas Mount to Meenambakkam. At the beginning of the tenancy, the rent 
stipulated was Rs. 100 per month. Five years later the landlord took out proceed- 
ings under the Madras Buildings (Lease and Rent Control) Act for fixation of feir 
rent and the rent was fixed by.the appropriate authority at Rs. 160 per month. 
Subsequently the enactment of 1949 came into force. Again, the landlord applied 
to the Rent Controller, Poonamallee, for fixation of fair rent ; it was not his case 
however that after the fixation of fair rent in the year 1945 no further improvements 
were effected to the property. Indeed the complaint of the respondent is that even 
necessary repairs were not being carried out regularly. 

The petitioner claimed that the fair rent for the building should be fixed at 
Rs. 750 per month. The Rent Controller in a very careful judgment came to the 
conclusion that the increase in the fair rent fixed in 1946 was justified and after 
finding that the total cost of the building would’ be Rs. 67,634 and after making 
certain allowances for the amenities existing, he fixed fair rent at Rs. 338-17 nP. 
° This order was affirmed on appeal ; a revision petition filed against the appellete 
order was unsuccessful. In this Civil Revision Petition Mr. Sriramamurthi appear- 
ing for the landlord has challenged the correctness of the fair rent on the ground 
that there is a fundamental error on the part of the authorities below in approaching 
the case. Learned Counsel has contended that the tribunals below committed a 


*C.R.P. No. 1084 of 1963, 24th April, 1964, 
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serious mistake in considering certain advantages available to the building in ques- 
tion as mere amenities and thereby proceeding to make allowance of only upto ten 
percent of the capital invested in providing for these amenities: They should have 
put no such limit for themselves. It was pointed out that in the building in question 
there are a-number of electric points, fans, compound well, well, stair cases, out- 
houses and above all vacant land appurtenant to the building to be enjoyed by the 
tenant of about 15} acres, the capitalised cost of these items alone coming to 
Rs. 44,450. The authorities under the Act did advert to the existence of these 
features but they held that not more than ten per cent of the cost should be taken as 
allowance to be mede while assessing the value of the building. This correctness 
of this approach is contended on the ground as not being warranted by the terms of 
ection 4 of the Act. Section 4 provides for the determination of fair rents, the 
relevant portions of which runs, 

“€ Section 4 (1).—The Controller shall on application by the tenant or the landlord of a buildin§ 
and after holding such inquiry as the Controller thinks fit fix the fair rent for such building in accor- 
dance with the principles set out in sub-section (2) or in sub-section (3) as the case may be, and such 
other principles as may be prescribed. 

(2) (a) The fair rent for any residential building shall be at six per cent gross return per annum 
on the total cost of such building. 


(b) The total cost referred to in clause (a) shall consist of (i) the cost of the construction as cal- 
culated according to such rate for such classes of residential buildings as may be prescribed less the 
depreciation at such rates as may be prescribed ; 


(ii) the market value of that portion of the site on which the residential building is constructed ; 
and shall include such allowances as may be made for considerations of locality in which the resi- 
dential building is situated, features of architectural interest, accessibility to market dispensary or 
hospital, nearness to the railway station or educational institution and such other amenities as may 
be prescribed : 


Provided that such allowances shall not exceed ten per cent of the cost of the construction as 
calculated in the manner specified in sub-clause (1).” (rest of the section omitted as unnecessary). 


It is nat disputed before me that the assessment of the cost of the building 2s well as 
the market value of the site occupied by it made by the authorities is correct; what 
is contended however is that the amenities to which I referred just now should 
properly go into the calculation of the cost of construction rather than be treated 
as mere amenities within the meaning of section 4 (2) (i). Mr. Sriramamurthi 
argues that the expression “‘ such other amenities as may be prescribed ” occurring 
in that clause should be read ejusdem generis with the other portions of the section, 
like accessibility to the’ market, etc . and that they cannot relate to those matters 
which are akin to what is spent on the building itself. In this connection learned 
Counsel has relied on sub-clause (1) which refers to “ such other principles as may 
be prescribed”, for ascertaining the fair rent and submitted that the advantages 
referred to zbove would come within them which should be added to the cost of 
the building as such. But admittedly no principles have been prescribed for the 
determination of fair rent as such. Under the provisions of section 4 (1) fair rent 
has, only, to be fixed on the basis of the cost of the building together with such 
allowance as amount spent on the amenities provided 2s can be made. The question 
is what are the factors that have got to be taken into account for ascertaining the 
cost of the building. Learned Counsel in effect says that the cost of electric instal- 
lations as well as the amenities provided in the shape of open space round the mam 
building should be regarded as contributing to the cost of construction. I am, 
un2ble to agree with that contention. Electric installations and open space round 
the building can only be regarded 2s amenities provided for the convenient enjoy- 
ment of the building but they cannotbe treated as parts of the building. Sub-section 
(2) (it) of section 4 contemplates only cost of construction calculated according to 
such rate for such classes of residential buildings as may be prescribed plus the 
market value of thzt portion of the site occupied by it. A building can exist with 
or without these advantages. When the advantages referred to above are present, 
they certainly add to the convenience of the enjoyment of the building. They 
should properly be regarded as amenities to the building. Rule 10 of the Rules 
framed under the Act says: i 
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“ When calculating the cost of construction in respect of a residential building, allowances shall be 
made for the following amenities in addition to these specified in section 4 (2).” 
Electric installations and existence of vacant ground 2ppurtenant to the puild- 
ing are all matters coming within them. 


The rule itself treats them only as amenities and not as parts of the building. 
Therefore the 2llowances that can be made under those heads cennot by virtue of 
the proviso referred to above exceed beyond ten per cent of the cost of the construc- 
tion of the building. I am unable to accept the contention of learned Counsel 
“for the petitioner” that ‘* such other amenities ’’ referred to in section 4 (2) (i) 
should be read as ejusdem generis with the previously mentioned advantages. Those 
matters zre connected with the situation of the building like, existence of open space 
round the bu'lding is also.2 similar advantage. Indeed in one sense open space 
round the building can even be said to be an amenity of the kind referred to earlier 
in the section. The word “ amenity’ means pleasantness of place. Air-condi- 
tioning app2ratus, tube lights, electric points, garden, overhead tank etc., would 
certainly be amenitieg in that sense. 


Generally in fixing the cost of a building in a locality various factors that enter 
into the cost to the owner besides the actual cost of construction, are taken into 
account. But the Act and the rules thereunder have prescribed a particular method 
of calculetion ; the policy of the Legislature seems to be that the landlord should 
not be allowed to increase the rent for the building by providing too many costly 
amenities and thereby inflate the rent. The statute has, therefore wisely restricted 
the increase of allowances by reason of the amenities to ten per cent of the cost of 
the construction. The list of amenities provided in the section is by no means 
exhaustive. It is clear from the terms of the section itself that the expression “ such 
other amenities ” referred to in the section cannot be read as ejusdem generis with 
what has been mentioned previously and that it will comprehend all those advan- 
tages which add to the pleasantness in the enjoyment of the building. Existing 
improvements in the shape of vacent space round the building, electric points, 
etc., can only be regarded as amenities ; if they exist not more than ten per cent of 
the cost of the building could be ellowed This is what the Tribunals below have 
se The Civil Revision Petition is, therefore, without any merits and is dismissed 
with costs. ‘ 


K.L.B. a Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice M. ANANTANARAYANAN. 
Kandasami, Jn re pi Petitioner 
Madras Prohibition Act (X of 1937), section 3 (19) and section 4 (1) (a)— Transporting liguor— What 


amounts to. 


While a person carrying contraband liquor could definitely be said to be in ‘possession’ of the 
contraband, such mere possession cannot by itself lead to any inference of the offence of i 
such liquor. Possession of the contraband and transporting it are two distinct offences and the latter 
attracts a minimum sentence of imprisonment under the Act. A person may be in possession of liquor 
without transporting it ; he may be transporting it without being in possession as in cases where he 
causes it to be moved from place to place without his accompanying it ; and finally he may be both 
in possession of the contraband and may be engaging himself ın its transport when of course he may be 
convicted for both the distinct offences. The purpose of the transport cannot determine the offence. 
The transportneed not be for commercial purpose and even transport for personal consumption will 
amount to the offence of transporting. Though the quantity of the liquor carried may be relevant it 
is not decisive. Nor could the distance between one place and another where the accused is apprehen- 
ded furnish a basis of distinction. Where an accused is taking contraband with knowledge that he is 
taking it from one place to another, and is physically in possession, the mere fact that he is ultimately 
going to consume it himself or the fact that the quantity is small, will not afford any principle on which 
he could be convicted for the offence of possession only and not for transporting. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of Session of Salem 
CO et 


*Crl.R.C. No. 1393 of 1963. 30th April, 1964, 
Gri. R.P. No. 1344 af 1963. 
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Division at Salem in C.A. No. 516 of 1963 (C.C. No. 1773 of 1963 on the file of the 
Court of the Additional I Class Magistrate, No. 1 Salem). 


T. S. Arunachalam, for Petitioner. 
The Public Prosecutor on behalf of State. ° 
The Court made the following 


ORDER :—This revision involves a very interesting question, upon which I 
cannot find any definite principles of distinction laid down in any authority to which 
my attention hzs been drawn ; whether a group of circumstances which would justify 
an inference that a person was carrying liquor which he possessed would equally 
justify the inference thet he was ‘ transporting ’ that liquor under section 4 (1) (a) 
of the Madras Prohibition Act. In section 3, sub-clause (19), for the Act, ‘ trans~ 
port’ has been defined as follows : 

“ To move from one place to another within any local area to which this Act applied. ” 


The problem can be posed in the following form. Supposing that a person is 
himself moving from one place to another carrying the contraband on his person, 
is he hable merely to be convicted for possession of contraband, which is an offence 
under section 4 (1) (a) of the Act, or can he also be convicted, or alternatively con- 
victed, for ‘ transport’? What are the principles upon which any distinction can 
be drawn between a set of circumstances and another, with reference to this perti- 
cular inference ? I must confess thet very little light is so far available in the authori- 
ties to which my attention hes been drawn, and that it seems to be a matter of 
peculiar difficulty to enunciate any clear criteria which would distinguish these 
distinct offences, with regard to facts of this description. The problem, of course, 
arises beceuse the Legislature has thought it fit to make a minimum sentence of 
imprisonment obligatory for the offence of ‘ transport’. No such minimum has 
been enacted with regerd to the offence of ‘ possession’ alone. 


It may be convenient to refer to the established facts of the present case. 
Though the learned Counsel for the revision petitioner does not admit these 
facts nevertheless they have certainly been established by definite evidence, and 
are not liable to be challenged in those revision proceedings. We may hence take 
it that this revision petitioner was apprehended at about 10-30 P.M. on 6th May, 
1963, on the southern bund of Panchanthangi while he was proceeding along that 
bund. The officer who arrested him was the Sub-Inspector of Police, Shevapet 
(P.W. 1). The revision’ petitioner was actually carrying a bottle (M.O. 1) con- 
taining 4 drams of arrack, tucked up in the clothes of his waist. The point is, was 
he transporting contraband as defined in section 4 (1) (a) of the Act. 


Coming now to the authorities I would like, in the first instance to refer to the 
decision of the Supreme Court in P. Agarwala v. State of Orissa1. No doubt, that 
decision did not relate to the Prohibition Act, but to section 9g (a) and (b) of the 
Opium Act I of 1878. But the following observations of their Lordships of the 
Supreme Court appear to me to be very pertinent, in the context of the problem 
arising in this revision. 

“ Provisions of the Opium Act make it clear that possession of opium and transport of opium con- 
trary to the provisions of A Act, are two separate offences. Mere possession of opium may not on the 
proved facts of a particular case involve any question of transporting it. Transport of opium may, 
in certain circumstances, include the element of possession, while in other cases ıt may not...... 
person may transport opium and yet to be in possession of it. In the latter case, such person would be 
guilty of both of transport of opium and being in possession of it.” 

It is relevant here to note that the Opium Act also defined ‘ transport’ as to 
move from one place to another within the same State. I am referring to this case, 
because it appears to me to be obvious that three contingencies are possible. Firstly, 
a person may be in possession of contraband, such as illicit liquor, without at all 
transporting it. Secondly, a person may be transporting contraband, in the sense 
of moving it from one place to another within the local area to which the Act applied, 
without physical possession of it on his own part. For instance he might be moving 
it, in the sense of causing it to be transported, in a trunk kept at the top of a bus 
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by which he may or may not be travelling. Thirdly, a person may both be in 
possession of the contraband, and may be engaged in its transport. In that case, 
it seems to me to bw fairly clear that he is liable to be covicted for possession and 
also liable to be convicted for the distinct offence of transport. 


The matter has been considered in several decisions of this Court. It has 
been considered at some length by Sadasivam, J., in (Ladakaran alias Mintan v. 
The State of Madras}. The learned Judge has extracted a passage from Emperor 
v. D. Shetiba®. He then observed : 

“ In the ultimate analysis, it is for the Court to determine on the facts of each case whether there is 
transport within the meaning of section 4 (1) (a) of the Madras Prohibition Act. In doing so, the Court 
ahould consider the quantity of liquor, the alleged mode of transport, the places between which the 
liquor is alleged to have been transported and other circumstances and give some commonsense 
meaning be the word.” 


Kunhamad Kutti, J., in Jrusary v. State of Madras*, has referred to the decision of 
Sadasivam, J., in the case just cited. Ramakrishnan‘ J., in T. M. Kuttia Pillai v. 
State of Madras* had occasion to consider this very problem, and the learned 
Judge observed that the mere fact of possession by a person then engaged in 
moving from one place to another will not ipso facto make it a case of transport. 
In minor Muthusami, In re,’ the learned Judge stressed that the surrounding 
circumstances would be pertinent, such as the mode of transport, the quantity of 
liquor carried, etc. The learned Judge held that the quantity of liquor in the 
case, and the circumstances showed that it was a case of transport and not of 
possession. 

The difficulty, of course, is to enunciate any definite criteria of distinction. As 
I have pointed out earlier, a person may both be in possession of contraband, and 
may also be committing the offence of transport of the contraband as defined in the 
Act. With very great respect to the Bench decision in Emperor v. D. Shetiba?, I am 
not clear that that decision can aid us in a satisfactory resolution of the problem of 
formulating distinguishing principles on this aspect. Beaumont, G.J., said : 

“ Nor I think can it be suggested that anybody who takes an excisable article from his bungalow 
to his office for consumption at tiffin is transporting it from the place to another and therefore commit- 
ting an offence under the Act. One must, I think, give some sort of commonsense meaning to the 
very wide anguage used. ”’ 

I think that it may be of some assistance to note the following broad features 
of the distinction between the two offences. While a person may possess without 
transporting and one may equally transport without possession, a person may possess 
and transport, in which case he will be committing both the offences. It cannot 
be said that the purpose of the transport determines the offence, for we are bound 
by’ the terms of the enactment, and the Legislature has made no such distinction. 
With great respect of the Bench decision of the Bombay High Court above referred 
to, I am unable to see why a person who takes liquor from one place to anothet, 
not for sale to some one else but for his own consumption at some ultimate destination, 
is to be considered, as not engaged in ‘ transport’ of the contraband. The Legis- 
lature has not laid it down that the transport must be for commercial purposes or 
that it is transport for sale alone which is punishable, and not transport for personal 
consumption. Again, the quantity of liquor carried may be relevant, but I am afraid 
that if cannot be decisive. For, here again, the Legislature has not laid it down 
that the offence of transport can be committed only if the contraband is appreciable 
in quantity, or only if it exceeds a particular quantity. The distance of the ultimate 
destination, whatever it might be, from the place at which the offender is apprehen- 
ded, again, may not furnish any true basis for distinction. The argument is cer- 
tainly conceivable that every person, possessing contraband and having it physically 
in his possession, while he himself is in movement, is not necessarily ‘ transporting ’ 
the contraband ; this is the point which Ramakrishnan, J., has emphasised. Since 
the provision is penal, presumably the circumstances must justify an inference of 
an animus or intention to transport or at least the knowledge that the contraband 
Fe a le 


l. Crl. Rev. Case No. 1545 of 1961. 4, Cr. R.C. No. 996 of 1962. 
2. I.L.R. 1938 Bom. 49, 51. 5. Crl. R.C. No. 556 of 1964. 
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is being transported by the concerned person. It can hardly be argued, for instance, 
that if some other person has put contraband into the pocket of a person who is 
walking along a particular road, that latter person is liable to be convicted for 
the offence of transport, even if he is totally ignorant that there is contraband con- 
cealed in his pocket. But, where it is clear that a person is taking contraband, with 
the knowledge that he is taking it from one place to another, and be physically in 
possession, it is very difficult to see how the mere fact that he is ultimately going 
to consume it himself, or the fact that the quantity is not considerable, will afford 
any principle on which he can be convicted for possession alone, and acquitted as 
regards the charge of transport. 


In the present case, I am unable to find any justification for holding that the 
revision petitioner was not enagaed in ‘transport’ ofthe contraband. The pur- 
pose with which he was so engaged is really immaterial. But the quantity is small, 
and presumably he was intending to consume the liquor himself, and was not engaged 
in trafficking in the commodity. Had he been stationary at the time of arrest, 
or had he consumed the liquor immediately before arrest, he would have been 
liable for other offences, alone, which would involve no minimum punishment. 
In my view, these are special circumstances extenuating the character of the offence, 
though they do not affect the legal propriety of the conviction. 


Hence I confirm the conviction, but, in the light of the special factors and ade- 
quate reasons to the contrary just specified, direct that the imprisonment shall be 
limited to the period already undergone by the revision petitioner, and confirm 
the sentence of fine of Rs. 25. I may point out that special reasons ought to have 
been furnished by the Courts below for imposing a fine which is less than the mini- 
mum ; but presumably, the poverty of the revision petitioner justified this relatively 
lenient sentence. The revision petition is otherwise dismissed. 


RM. —— Petition dismissed but sentence modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. SRINIVASAN. 
Subbakkal .. Appellant* 
J. 

Subba Gounder and another .. Respondents. 

Guardian—Dz= facto guardian’s right to alienate minor’s properties—When arises. 

It is not necessary that the property should be actually in danger of being sequestered by the action 
of any creditor before a person in the position of a guardian of a minor could alienate the pro , 


What is pressure upon the estate justifying a sale of it is one which will take different forms in different 
circumstances. 


A property beloaging to a minor was sold by her de facto guardian for Rs. 240 on demand by the 
creditor to discharge a debt by way of a mortgage on the property executed by the minor’s father durin 
his life time. Out of the sale proceeds Rs. 100 went towards the discharge of the mortgage debt. Rs. 
was taken by the guardian for the maintenance expenses of the minor. With regard to the balance the 
purchaser executed a mortgage on the property sold. It was found that the purchaser was a bona 
ide transferee. On a suit to set aside the sale as being null and void. 


Held, that the sale was for legal necessity and cannot be set aisde. The mortage executed by the 
vendee was really a part and parcel of the sale transaction and was not a separate act of investment of 
any portion of the minor’s estate making it necessary for the guardian to establish accrual of a benefit 
to the estate thereby. 


The vendee cannot be regarded as a bona fide transferee unless hê has made bona fide enquiries and 
satisfied himself as to the legal necessity of the sale transaction though he need not concern himself to 
the application of the money raised by the alienor. 


Appeal against the Decree of the Court of the Subordinate Judge, Erode, in 
Appeal Suit No. 103 of 1960 preferred against the decree of the Court of the District 
Munsif of Gobichettipalayam in Original Suit No. 514 of 1957. 





*S.A. No, 1674 of 1961 and Momo of cross objections. 9th July, 1964. 
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W. S. Venkata Ramanjulu, for Appellant. 
S. Ramalingam and K.R. Shanmugam, for Respondents. 
The Court made the following 


ORDER :—The plaintiff’s suit was to recover possession of certain property 
after a declaration that the sale deed daied 25th May, 1941 (it must be the sale deed 
dated 26th May, 1941) executed by her grand-mother Karuppayee as her guardian 
was null and void and not binding on the plaintiff. She has failed in both the Courts 
below. She appeals. 


The property originally belonged to the plaintiff’s paternal grand-father. 
It appears that the father of the plaintiff had himself executed a mortgage for a 
sum of Rs. 75 on 24th August, 1936. After her father’s death, the plaintiff, who 
had also lost her mother, came under the guardianship of her grand-mother Karup- 
payee. Karuppayee is said to have been looking after her and maintaining her. 
Karuppayee sold the property for a sum of Rs. 240 under the impugned sale-deed. 
Out of the sale price, a sum of Rs. 100 went towards the discharge of the earlier 
mortgage executed by the plaintiff’s father. A sum of Rs. 40 was taken in cash 
by Karuppayee for the maintenance expenses of the plaintiff. With regard to 
the balance of consider ation, the purchaser executed a mortgage on the property. 
Upon the contentions of the parties the Courts below had to consider whether 
Karuppayee had the power to sell the property, whether there was necessity for 
the sale or any benefit to the minor’s estate and whether the purchaser was a bona 
fide purchaser for consideration. Both the Courts have concurrently found all these 
questions against the plaintiff. 


Learned Counsel for the plaintiff-appellant does not dispute the position that 
nso far as Karuppayee’s authority to sell the property is concerned, there has been 
la concurrent finding of fact by the Courts below that Karuppayee was in the cir- 
cumstances of the case the de facto guardian of the minor plaintiff. That question 
no longer survives. It is however contended that though legal necessity has been 
established in so far as the sum of Rs. 140 is concerned, there was no necessity at 
all for alienating the property to the extent of the balance. It is stated to be a case 
of only a partial necessity. It is also urged that the vendee made no enquiries what- 
soever and his claim to be the bona fide transferee could not, therefore, be sustained, 


That this was the only item of property is not denied. That it was also under a 
mortgage is also established. There was oral evidence to show that the earlier 
mortgagee did in fact demand payment of the amount. An examination of that 
mortgage document Exhibit B-2 shows that the period fixed for the payment of the 
mortgage amount was one year, so that by the date when the mortgage was actually 
discharged, nearly five years had passed by. I do not understand the position in 
law to be that the property should be actually in danger of being sequestered by 
the action of any creditor before a person in the position of a guardian of a minor 
could alienate the property. What is pressure upon the estate is one which will 
take different forms in different circumstances. Here admittedly the property 
in 1936 could be mortgaged only for a sum of Rs. 75 and the evidence clearly shows 
that the mortgagee did demand payment. The minor had also to be maintained. 
In the circumstances that there was legal necessity to sell the property must be accept- 
ed. Learned Counsel referred to Palaniappa Chetty v. Deivastkamony Pandaram}. 
The principles laid down in this case have not, in any way, been departed from 
in entering into this alienation. 


There was thus undoubtedly a necessity for the sale in so far as part of the consi- 
deration of Rs. 140 was concerned. Learned Counsel for the appellant argues that it 
was wholly unnecessary for the guardian to make an investment as it were in a 
mortgage on the property for the balance. It is true that if a mortgage for Rs. 100 
executed by the’ vendee as being part of the consideration of the sale is looked 
upon in the light of investment, it would be necessary to establish that benefit to the 


1. (1917) 33 M.L.J. 1: LR. 44 LA. 147. 
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estate was derived thereby. But in the peculiar circumstances of this case, where 
the property had necessarily to be sold, the guardian took the precaution of leav- 
ing a part of the consideration in the hands of the vendee himself in trust as it were 
for the minor. Itis not a separate act of investment of any portion of the minor’s 
estate in which event the benefit to the estate would be in question calling for an) 
examination. But here the mortgage was really a part and’ parcel of the sale 
transaction itself and if the sale could be sustained on the ground of legal necessity, 
the other question of benefit does not arise. I am accordingly satisfied that the 
sale cannot be attacked as devoid of necessity. 


Reference has been made to Karuppu Goundar v. Sellammal1. In that cases 
legal necessity was established only in part. It was also found that there was no 
evidence to show that the alienee had made bona fide enquiries and had satisfied 
himself that the sale was justified by necessity in its entirety. In those circumstances, 
the learned Judges held that the sale should be set aside though in equity the alience 
would be entitled to be paid that part of the consideration which was established 
to be binding upon the estate. The principle of this decision is invoked in aid 
of the appellant and it is stated that because legal necessity as such has been establi- 
shed only to the extent of Rs. 140 and not in full, a similar direction would be 
justified in this case also, namely, that the sale should be set aside with the condition 
that the plaintiff-appellant should pay that part of the consideration which was 
found to be binding. The question however is whether the vendee made bona fide 
enquiries and satisfied himself as to the legal necessity for the sale transaction. If 
it is found that the vendee did not make any such enquiries (though under the law 
be need not concern himself to the application of the money raised by the alienor), 
he cannot be regarded as a bona fide transferee. In this case it is pointed out that 
the sale was in favour of Karuppayee’s nephew who was the father of the defendants. 
The alienee was the mortgagee, a person who knew the incidents of the plaintiff’s 
family very well and his relation to Karuppayee far from operating as an incident 
against the bona fide nature of the transaction, seems to me, to be in favour of it. 
The Court below have also found that there is evidence to show that the vendee 
did make enquiries beside being well aware of the circumstances of the case. This 
is not a case where I can hold on the authority of Karuppu Goundan v. Sellammal', that 
the absence of bona fide enquiries on the part of the alienee would justify the setting 
aside of the sale. actually the bona fides have been found by the Courts below ; 
I fully agree with that view and no question of setting aside the sale can possibly 
arise. 

The appeal fails and is dismissed with costs. 

The Memorandum of Cross-objections has been filed by the 2nd defendant 
with regard to costs. This is not pressed and it is dismissed. ‘There will be no 
erder as tọ costs therein. 

V.K. : Appeal dismissed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


Present :-—Mr. S. RAMACHANDRA IYER, Chief Justice anb Mr. Jusrior T. 
VENKATADRI. 


Sha Kishorilal Genajee .. Appellant* 
J. 
The Collector of Customs, Madras .. Respondent. 


Imports and Exports Control Act ramen of 1947)—-Imports or Order, 1955, section 3—Import Trade 
Control Schedule, Part II, Serial No. 38-A (f) and Part V, serial No. 78-—Applicabiltty—Photo flash Bulbs— 

Import of—Duty payabls—Application for licence to import goods covered by Part II, S. No. 38-A— Goods 

actually imported covered by Serial No. 78 of Part V, on date o application and on date of wunport—Liability to 

conftscation—Import policy change contemplated before arrival of goods but not incorporated in Policy Book—If 
effective to exempt from liability. l 


The ap t, an established importer of goods from foreign parts, applied for licences for im- 
porting “ other lamps” under Serial No. 38-A (f) of Part II of the Import Policy Book for the half 
years April, 1960—September, 1960 to April 1961—September, 1961, on 16th June, 1960, Ist June 1961, 
and 22nd November, 1961, respectively and got licences for all the three half-years in January, 1962. 
On arrival of the goods at the harbour, it was found that the consignments were all of photo-flash 
bulbs falling under Serial No. 78 of Part V of the Red Book, and therefore on the ground that the 
appellant had imported goods in contravention of the terms of the licences, the goods were ordered to 
be confiscated, the appellant being given an option to pay an amount of fine. The appellant applied. 
under Art. 226 of the Constitution to have the order quashed on the ground that Serial No. 38-A (f Y 
of Part II and not Serial No. 78 (vii) (v) of Part V, applied to his case. 


On 3rd October, 1961, the Government of India issued a circular No. 15 of 1961, to the effect 
that the classification of carbon filament lamps used for resistance and heating purposes, photo flash 
bulbs and other bulbs which were hitherto classified under Serial No. 78/(v) of the Import Trade 
Control schedule would not be classified under Serial No. 38-A (f ) (1)—*“ others” ; but it was only 
in the Policy Book of the next half year, i.e., April, 1962—September, 1962, that the change of classifi- 
cation of photo flash bulbs was incorporated, the classification remaining as before in the Import Policy 
Book of the Government of India, publisned on Ist October, 1961. 


Held, e The classification goods ony ioe in the Red Book for the relevant half-years left no room 
for doubt that photo flash bulbs imported by the appellant would come only under Serial No. 78 (vi) 
(v) of Part V and would not be covered by the licences issued in respect of goods falling under Serial 
No. 38-A (f) of Part Il; 


(2) The material date in deciding where the goods imported were covered by the licence was 
the date of the application for licence and not the date of the grant of the licence, and the appellant 
having applied for goods of a particular category could not be deemed to have applied for icences 
and gott them for the goods actually imported, and the licences could not be held to cover the goods 
imported ; 


(3) The notification, dated 3rd October, 1961, cannot be deemed to inco te ph 
within Serial No. 38-A (f) of Part II, the notification merely implied a charge nthe. ee at vad 
and did not in terms amend Serial No. 38-A (f) of Part II ; 


(4) A mere classification of goods so as to come under a particular categ when that classifi- 
cation has not been incorporated into the Policy Book, cannot entitle an eis tel a treat it as bags 
been adopted therein for the aa a ofimport. The import policy of the Government to permit an 

import, should be read in the ight of columns 4, 5 and 6 in the Red Book as well. 


The order of confiscation was therefore justified. 


Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice Veeraswami, dated 2 grd April, 1963, and made in the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition No. 149 of 1963 
presented under Article 226 of the Constitution of India to issue a writ of ceritorari 
calling for the records relating to No. C3/1075/62 AP, dated 6th September, 
1962, on the file of the Collector of Customs, Madras. 


V. Vedantachari and V. Venkata Seshaypa, for Appellant. 
The Additional Government Pleader, for Respondent. 


i 


*w.A. No. 199 of 1963. 14th July, 1964. 
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The Judgment of the Court was delivered by 


Ramachandra Iyer, C.7.—This is an appealfrom the judgment of Veeraswami, 
J.. declining to issue a writ of certiorari, applied for by the appellant with a view 
to quash the order of the Assistant Collector of Gustoms, Madras, dated 18th June, 
1962, confiscating certain goods imported by the appellant. The appellant is an 
established importer of goods from foreign parts. For the half-years (1) April, 
1960 to September, 1960, (ii) October, 1960, to March, 1961 and (iii) April, 1961 
to September, 1961, he filed applications on 16th June, 1960, Ist June, 1961, and 
a2nd November, 1961, respectively, for importing ‘other lamps’ undef Serial 
No. 38-A (f) of Part II of the Import Policy Book. Licences were granted to him 
for all the three half-years in January, 1962. When the goods arrived at the Madras 
Harbour on 13th May, 1962, it was found that all the consignments were of photo 
flash bulbs, valued at Rs. 1,985-94. The Assistant Collector of Customs held that 
the goods were covered by the licences produced by the appellant, as they came 
under Serial No. 78 of Part V of the Red Book. He accordingly directed their 
confiscation, giving at the same time an option to the appellant to clear the goods 
on payment of Rs. 5,360. The appellant then filed an appeal against that order of 
confiscation. The appellate authority, while holding that the appellant had im- 
ported the goods in contravention of the terms of the licence, upheld the order of 
confiscation, but reduced the fine to Rs. 1,985. The appellant thereupon filed an 
application under Article 226 of the Constitution to quash that order, as, according 
to him, the import of flash bulbs must be deemed to be authorised, inasmuch as 
they would come under Serial No. 38-A (f) of Part II. Veeraswami, J., did not 
accept this contention and dismissed the application. Hence the appeal. During 
all the relevant periods, photo flash bulbs were included in Serial No. 78 (vii), (v) 
of Part V, the relevant part of which ran thus : 


“Electrical instruments, apparatus and appliances and accessories thereof, not otherwise specified 
in this Schedule, excluding telegraphic and telephonic. 


fecal, Tent ent te Piao Nezneg eet ea eee reece ë 


Serial No. 38-A (f) of Part IZ, which referred to “ Other lamps ”, stated in the- 
remarks column that quota licences will be valid only for import of (1) Mercury 
vapour lamps and (ti) sodium vapour lamps. There can be little doubt from the- 
classification of goods adopted in the Red Book of the relevant half-years, that 
photo flash bulbs imported by the appellant would come only under Serial No. 
48 (vii), (v) of Part V and will not be covered by licences issued in respect of goods 
falling under Serial No. 38-A (f) of Part Il. It, however, appears that on grd 
October, 1961, the Government of India issued a notice to the following effect: 


“ Attention of the public is drawn to Order No. 15 of 1961, dated the 3rd October, 1961. 


(2) The classification of carbon filament lamps used for resistance and heating purposes, photo- 
flash bulbs and other bulbs which were hitherto classified under Serial No. 78/V of the Import Trade- 
Control Schedule would now be classified under Serial No. 38-A (f)/II-Others.” ; 


The contention urged on behalf of the appellant is that inasmuch as the Govern-- 
ment of India have classified photo flash bulbs under Serial No. 38-A (f) of Part II,. 
the licences issued to the appellant, statedly authorising him to import goods under 
that classification, would be valid to cover the goods actually imported. This 
contention will not avail the appellant in regard to the consignments relevant to. 
the half-years, April, 1960 to September, 1960, and October, 1960 to March, 1961, 
for the obvious reason that when the applications for the issue of licences for those- 
half-years were made, that is, on 16th June, 1960 and rst June, 1961, the notification. 
had not been issued. It is, however, argued by Mr. Vedantachari that inasmuch. 
as the licences were issued only on 6th January, 1962, for those two half-years, such 
licences should be held to cover all those goods that would properly come under 
Serial No. 38-A (f) of Part II on such date. We are unable to agree. When the 
appellant applied for licences to import goods under Serial No. 38-A (f) of Part II, 
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he must be deemed to have applied only for the import of such goods as could be 
validly imported under that classification. In two unreported judgments, W.A. 
Nos. 26, 49 and 50 of 1961 and 27, 47 and 48 of 1961. This Court has recognised 
the principle that the material date in similar cases, would be the date of the appli- 
cation and not the date of the grant of permit. The licences issued to the appellant 
for the first two-half-years would not, therefore, entitle him to import photo flash 
bulbs. The order of confiscation in regard to them was, therefore, valid. 


Mr. Vedantachari then contended that whatever might be the case in regard 
to the first two half-years, the import for the third half-year was fully justified, as 
the notification of the Government of India, dated grd October, 1961 should be 
deemed to incorporate photo flash bulbs within serial No. 38-A ( f) of Part IT. The 
notification, in our view, has merely specified a change in the classification. In terms, 
it does not amend Serial No. 38-A (f) of Part II. During the half-year, April, 
1961 to September, 1961, photo flash bulbs were mentioned only under Serial 
No. 78 (vii), (v). The Import Policy Book of the Government for that half-year 
-was published on 1st October, 1961, two days prior to the notification referred to 
above. It was only in the Policy Book of the next half-year namely, April, 1962 
to September, 1962, the change of classification of photo flash bulbs from Serial 
No. 78 to Serial No 38-A was incorporated. 


A mere classification of goods so asto come under a particular category, 
as that classification has not been incorporated into the Policy Book, cannot entitle 
an importer to treat it as having been adopted therein for the purpose of import. 
‘The Import Policy of the Government to permit an import, should be read in the 
light of columns 4, 5 and 6 in the Red Book as well. During the relevant period 
those columns remained as before and the change contemplated by the notification, 
dated grd October, 1961 was not incorporated therein. It would not, therefore, 
‘be competent for the appellant to import photo flash bulbs, which were expressly 
included in Serial No. 78 (vii) of Part V, under a licence issued in respect of goods 
coming under Serial No. 38-A of Part II. 


We, therefore, agree with Veeraswami, J., that the Gustoms Authorities were 
entitled to treat the imported goods as outside the licences issued to the appellant 
and confiscate the same. The appeal fails and is dismissed with costs—Advocate’s 
fee Rs. 240-00, to be divided equally between all the appeals. 


P.R.N. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. Justiaz P. S. KAILASAM. 


D. Keethalingam & Co., a firm of merchants, carrying on busi- 
ness at Vijayapuram P.O., Thiruvarur, Thanjavur 


District Petitioners” 


0. 
‘S. M; Balasubramaniam _ .. Respondent. 


Cin Procedure Code (V of 1908), section 115—Revision—Scope of power. 
Section 115 of the Civil Procedure Code empowers the High Court to interfere in revision when a 
subordinate Court appears (a) to have S a jurisdiction not vested in it by law; or (b) to have 
-failed to exercise a jurisdiction so vested ; or (c) to have acted in the exercise of its jurisdiction illegally 
-or with material irregularity. The mere fact that the conclusion arrived at by the lower Court is 
erreneaus is not ground for interference in revision. 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the decree of the Court of the City Civil Court at Madras, dated 8th February, 
1961, and passed in S.G. No. 58 of 1959 (since given No. S.C. No. 3 of r961 and per 
‘Order, dated 16th March, 1961, of the Principal Judge). 


T. S. Kuppuswamy Ayyar and T. R. Venkataraman, for Petitioners. 


P. Srinivasa Ayyangar, for Respondent. 
*C.R.P. No. 2186 of 1961. 22nd July, 1964. 
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The Court delivered the following 


Jupement :—This petition is filed by the defendant in S.C.S. No. 58 of 1959 
for revising the Order of the City Crvil Court, Madras, holding that the defendant is 
liable to pay the plaintiff a sum of Rs. 1,646-80 nP. for breach of a contract. The 
case for the plaintiff briefly is that the defendant entered into a contract with the 
plaintiff through one Anantaraman on 22nd September, 1958, for purchase of 40 
tons of groundnut oil cake at Rs. 23-11-0 per bag f.o.r. Thiruvarur. The plaintiff 
contended that the defendant recetved the bank advice and patti for the goods but 
failed to pay and take delivery of the goods contracted for and the plaintiff had to 
re-sell the same at Rs. 21-8-0 per bag being the then market value, thereby suffering: 
a loss of Rs. 2-3-0 per bag. The plaintiff further claimed interest and demurrage, 
which he incurred. 


The plea of the defendant was that he never authorised Anantaraman to enter 
into a contract on his behalf, that the defendant was not liable under the contract 
and that as a result of correspondence exchanged between the plaintiff and the de- 
fendant, the defendant paid for and took delivery of the goods and the said contract 
was discharged by accord and satisfaction. 


The question, therefore, that had to be decided by the trial Court was whether 
Anantaraman was authorized to enter into the contract on behalf of the defendant 
and whether as a result of the subsequent correspondence and payment by the de- 
fendant the contract was discharged by accord and satisfaction. According to the 
plaintiff, as the defendants refused to take delivery of the goods, he had to enter into a. 
different contract with one Vaidyanathan, which resulted in loss, for which he has 
made the claim. But according to the defendant, the second contract was only as a 
result of correspondence between the parties, which had the result of discharging 
the earlier contract by accord and satisfaction. The lower Court on the evidence 
came to the conclusion that Anantaraman was the authorized agent of the defendant 
and that the contract dated 22nd September, 1958, was validly entered into on be- 
half of the defendant, but considering the relevant letters that were exchanged. 
between the parties found that the second contract by which the goods were sold 
by the plaintiff for a lesser price was a separate contract and that the liability of the 
defendant to pay for the loss was not extinguished. 


Mr. T. S. Kuppuswami Ayyar, learned Counsel for the defendant-petitioner, 
‘ook me through the entire correspondence between the parties. He very strongly 
relied on Exhibits B- 6, B-7, A-11, A-12, A-13, and A-14, A-~17 and submitted. 
that a proper reading of the letters would disclose that the earlier contract was 
cancelled and by consent of parties and the second contract was entered into. Exhi- 
bit B-6, is a telegram sent by one Vaidyanathan on 21st November, 1958, to the 
plaintiff offering to take the oil cakes that were sent under the original contract at 
Thiruvarur at Rs. 21-8-0. The plaintiff replied this letter by Exhibit A-11 to the 
defendant stating that they were accepting the offer made by Vaidyanathan by 
telegram. In this letter Vaidyanathanis referred as “Your party (sisir aliens)’. 
It is also not in dispute that the goods, which were the subject-matter of the first- 
contract, were subsequently delivered to Vaidyanathan at a lower rate. By Exhibit 
A-12 the plaintiff accepted the offer of Vaidyanathan agreeing to pay demurrages 
also. Exhibits A-13 and B-7, are statements of accounts furnished by the defen- 
dant to the plaintiff. The two statements of accounts were accepted by the plaintiff. 
Subsequently the plaintiff wrote Exhibit A-17 to the defendant on 4th December, 
1958. In that letter the plaintiff requested the defendant to send the patti, which 
he had received for the despatch of goods under the first contract, so that the plaintiff 
could send the patti to V.N.P.R. firm and have it cancelled and get a new patti. 
The plaintiff also mentioned that he had taken steps’ to cancel the earlier patti. A 
perusal of the statements of accounts, Exhibits A-13 and B-7, and the letter Exhibit 
A-17 probabilises the contention of Mr. Kuppuswami Ayyar, the learned Counsel 
for the petitioner, that the first contract was cancelled by consent of parties and a 
fresh contract was entered into. But it has to be considered whether this is a case- 
for interference under Section 115 of the Civil Procedure Code. Section 115, 
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Civil Procedure Code, empowers the High Court to interfere when a Subordinate 
Court appears (a) to have exercised a jurisdiction not vested in it by law, or (b) 
to have failed to exercise a jurisdiction so vested, or (¢) to have acted in the exercise 
of its jurisdiction illegally or with material irregularity. Learned Counsel relied 
on clause (c) and submitted that this is a fit case for interference, as he had succeeded 
in convincing.this Court that the decision of the Lower Court is erroneous. The 
power of High Court under this Section has been considered by the Privy Council 
and the Supreme Court. In Amir Hassan Khan v. Sheo Baksh Singh+, the Privy 
Council held as follows :— 


“ The question then 1s, did the Judges of the lower Courts in this case, in the exercise of their 
jurisdiction, act illegally or with material irregularity. It appears that they had perfect jurisdiction 
to decide the question which was before them, and they did decide it. Whether they decided it rightly 
or wrongly, they had jurisdiction to decide the case ; and, even it they decided wrongly, they did 
not exercise their jurisdiction illegally or with material irregularity ”. 
In Balakrishnan Udayar v. Vasudeva Ayyar*, the Privy Council observed at page 799 
as follows :— 


“It will be observed that the section applies to jurisdiction alone, the irregular exercise, or non- 
exercise of ıt, or the legal assumption of it. The section is not directed against conclusions of law 
or fact ın which the question of jurisdiction is not involved ”’. 


The Privy Council after referring to the decisions in Amir Hassan Khan v. Sheo 
Baksh Siagh, and Balakrishna Udayar v. Vasudeva Ayyar®, summed up the position in 
Venkatagiri Ayyangar v. H. R.E. Board, Madras?: 


“ Section 115, Civil Procedure Code, applies only to cases in which no appeal lies, and, where the 

Legislature has provided no right of appeal, the manifest intention 1s that the order of the trial Court, 
right or wrong, shall be final. The section empowers the High Court to satisfy itself upon three 
matters: (a) That the order of the Subordinate Court is within its juridsdiction, (6) That the case 
is one in which the Court ought to exercise jurisdiction, and (e) that in exercising jurisdiction the 
Court has not acted illegally, that is, in breach.of some provision of law, or with material irregularity, 
that, is, by committing some error of procedure in the course of the trial which is material in that it 
may have affected the ultimate decision.” 
Thus it will be seen that the High Court can interfere only if the Subordinate Court 
has acted illegally, that is in breach of some provision of law, or with material 
irregularity, that is, by committing some erior of procedure in the course of the trial 
which is material in that it may have affected the ultimate decision. In this case 
it is not contended that there was any breach of any provision of law or error in 
procedure. The fact that the decision is erroneous would not empower the High 
Court to interfere under section II 5» Civil Procedure Code. The three Privy 
Council decisions above cited were referred to and approved by the Supreme Court 
in Keshardeo v. Radha Krishen*. 


In the result, though I accept the contention of the learned Counsel for the 
petitioner that the conclusion arrived at by the Lower Court is erroneous, it cannot 
‘be interfered within revision. The Revision Petition is dismissed with costs. 


R.M. Petition dismissed. 








l. LLR. 11 Cal. Gat p. 8 : L.R. 11 I.A. 237. 3. +959) 1 M.L.J. 505. 
2. (1917) 33 M.L.J.69:L.R. 44 LA. 261: 4, (1952) S.G.J. 633 : (1953) 1 M.L.J. 100: 
T.L.R. 40 Mad. 793. A.LR. 1953 8.C. 283. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice M. NATESAN. 
Fakiruddin Sahib and others ae Appellanis®* 
D. ` 
S. Ramaswami Mudaliar and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 51—Lease by only or of the trustee (Muthwali) for more 
than one year without sanction of Kazi void—Lasses effecting tmprovements—If entitled to ation on basts of 
equitalble estoppel when he is evicted—Equitable estoppel—Relief on the basis of—Essent Pleadings. 

To grant a relief on the basis of equitable estoppel not only should there be pleadings but there 
should have been evidence on which foundation can be laid for raising the plea. 


Where one of the hereditary muthavallis of a Thaika acting alone made a permanent lease of the 
properties belong to the Thaika and the assignee of the lessee erected certain buildings and made 
certain improvements and thereafter the other muthavallis brought a suit for evicting the assignee on 
the ground of invalidity of the lease and there was no pleadings and no evidence led in by the defen- 
dant with regard to his right to compensation for improvements on the principle of equitable estoppel : 


Held, that the lease was void because a lease for more than one year of property belonging to 
Thaika is void unless sanction of the Kazi has been obtained and that the assignee cannot, in the 
absence of specific pleadings and the necessary evidene, be granted any compensation for the improve- 
ments effected by him on the basis of the principle of equitable estoppel. Further, a religious trust 
like a Thaika will not be estopped by any act or conduct of the trustee committed in breach of trust. 

Appeal against the Decree of the Court of the Subordinate Judge, Tirunelveli, 
in Appeal Suit No. 21 of 1961 preferred against the decree of the Court of the District 
Munsif of Tenkasi in Original Suit No. 91 of 1960. 


T. R. Mam, for Appellants. 
P. Sharfuddin and T. Srinwasan, for Respondents. 
The Court delivered the following 


Jopoment :—Plaintiffs 1, 2 and 4 to 8 are the appellants in this appeal. 
They are some of the hereditary Muthavallis of the Ameensha Thaika, the other 
muthavallis being the respondents in the case. The 2nd defendant in the suit 
himself also a hereditary muthavalli gave a permanent lease Exhibit B-r in the 
case in 1946 in favour of one Peer Mohideen as though he was the sole huqdar and 
entitled to lease the property at his discretion. The legal representatives of the 
lessee assigned the lease in favour of the 1st defendant and the 1st defendant now 
purports to be in possession. The suit was filed for recovery of possession of the suit 
property with future mesne profits on the basis that a permanent lease was void and 
cannot bind the institution. The Courts below have upheld this contention that the 
permanent lease was void and the finding is not, as it cannot be, challenged before 
me by. the learned Counsel appearing for the 1st defendant. While the trial Court 
decreed the suit in its entirety granting future mesne profits to be determined under 
Order 20, rule 12, Civil Procedure Code, the lower appellate Court modified the 
decree in favour of the 1st defendant, the alienee from the original lessee, and provi- 
ded for his being compensated for the value of the buildings constructed on the suit 
property under the lease agreement Exhibit B-1. The lease recited that the pro- 
perty was in a very bad condition and that the lessee should improve existing build- 
ings and put up new ones and pay an annual rent of Rs. 60 per annum to the end 
defendant and the future muthavallis. It purported to be a permanent lease. It 
is settled law that a lease for more than one year of property belonging to Thaika 
is void unless sanction of the Kazi had been obtained. 


There was no plea in the written statement filed on behalf of the 1st defendant 
claiming relief in respect of improvements and pleading that there were equities 
in his favour entitling him to equitable relief. The 2oth defendant in the case had 
pleaded that he had constructed certain buildings on the property, but it was found 
by the trial Court that apart from the pleading there was no evidence and the find- 


a a ee 
* Second Appeal No. 1603 of 1961. 30th July, 1964. 
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ing was not challenged. The learned Subordinate Judge referred to the contention 
of the rst defendant in his written statement for relief under the City Tenant’s 
Protection Act and the claim for the value of the improvements, in case he was 
found liable to be evicted. under that Act. Purporting to follow the decision of this 
Court in Alagirisamt Kone v. Andhoni1, a decree has been passed providing that the 
present value of the buildings constructed after the lease Exhibit B-1 will be deter- 
mined in executing and the plaintiffs will be allowed to recover the property only 
on deposit of the value of the improvements ascertained in execution. The 1st 
defendant is made liable for mesne profits only from ihe dat eof the deposit. 


Learned Counsel appearing for the Thaika contends that the lower appellate 
Court ought not to have in the absence of a specific plea permitted the 1st defendant 
to raisc the plea of equitable estoppel and claim value ofimprovements. Secondly, it 
is pointed out that that principle will not apply to the facts of this case and it is 
contended further that, in any event, the direction reserving the determination 
of the compensation payable to execution proceedings is tantamount to permitt- 
ing the rst defendant to continue in possession endlessly, as he may not move at all 
in the matter. The learned Subordinate Judge has failed to appreciate that 
the principle of permitting compensation to a tenant who has made improvements 
is based on the law of equitable estoppel, which has been developed by Courts by 
Equity and follows that rule laid down in Ramsdon v. Dyson*. The principle is 
summarised in the Headnote in Alegerisami Kons v. Andhoni1, as follows :— 


“ The doctrine of ‘ equitable estoppel ’ familiarly known as the rule in Ramsdon v. Dyson*, is outside 
the statutory provisions of the Transfer of Property Act and its applicability ignot excluded by section 
51 of the said Act. The foundation upon which reposes the right of equity to intervene is either 
contract or the existence of some facts which the legal owner is estopped from denying ”. 


_ It is clear therefore that the basis is estoppel and it needs no authority for the 
position that estoppel can bind only parties and privies. Reference may also be 
made in this connection to the observations of the Judicial Committee in The Cana- 
dian Pacific Railway Co. v. The King®, where it is observed : 

™ There is a doctrine which is sometimes alluded to under the name of ‘equitable estoppel.’ 
Whether there can be any estoppel which is equitable as distinct from legal and whether ‘ equitable 
estoppel ’ is an accurate phrase, their Lordships do not pause to enquire. The foundation upon which 


reposes the right of equity to intervene is either contract, or the existence of some fact which the legal 
owner is estopped from denying. 


In this connection learned Counsel appearing for the appellants referred also 


to the decision of the Judicial Committee in Beni Ram v. Kundan Lal*, It is sufficient 
to refer to the Headnote therein which is as follows:— 


“ A lessor is not restrained by any rule of equity from bringing a suit to evict a tenant, the term 
of whose lease has expired, merely by reason, of that tenant’s having erected permanent structures on 
the land leased, such building having been within the knowledge of the lessor, and there not having 
been any interference on his part to prevent it. 


To raise an equitable estoppel against the lessor precluding him from suing, on the determination 
of the tenancy, for possession, the tenant should show facts aident to justify the legal inference that 
the lessor has by plain implication contracted that the right of tenancy should be changed into a 
right of permanent occupancy. Acquiescence by the lessor in this case was a legalinference to be 
drawn. from such facts as were found. The onus of establishing sufficient cause for an equitable 
estoppel had not been discharged by the tenant in this instance ”. 


It will be apparent from these citations that to grant relief on the basis of equi- 
table estoppel, not only should there be pleadings, but there should be evidence on 
which foundation can be laid for raising the plea. As already stated, there is no 
plea and naturally no evidence that has been Jet in. The learned subordinate 
Judge has gone on presumptions and has overlooked that any act of the 2nd defen- 
dant in excess of his powers would not bind the Thaika or trust. There is no plead- 
ing and no evidence that the trustee or muthavallis as a body made any representa- 
tions or by their acquiescence allowed the 1st defendant to incur expenditure on the 
a 


1. (1961) 1 M.L.J. 158. 3. (1930) 61 M.L.J. 958 at 971. 
2. LR. 1 H. L. 129, 4. ILL.R. 21 All. 496: L.R. 26 I.A. 58. P.C. 
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property. Again a religious trust like the Thaika in the present case will not be 
estopped by any act or conduct of the trustees committed in breach of trust. The 
lower appellate Court has not considered any of these aspects. 'The result therefore 
is that the relief which the learned subordinate Judge has granted cannot stand and 
the Second Appeal has to be allowed. 


However, taking into consideration the fact that the 1st defendant’s predecessor 
had been prevailed upon by the 2nd defendant to take up the leasé with a view to 
improve and benefit the Thaika and incidentally also profit himself and as it is stated 
that considerable expenditure has been incurred on the property, I consider this a 
fit and proper case where some time must be granted to the 1st defendant to remove 
the buildings and constructions he might have erected on the property. I consider 
this is a case where six months’ time from this day may be granted for vacating and 
surrendering vacant possession. The decree of the trial Court which is restored 
will be modified accordingly. The parties will bear their own costs throughout. 

No leave. 

V.K. —— Appeal allowed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MR. Justice K. S. VENKATARAMAN. 
V. M. Paramasiva Mudaliar and another .. Plainieffs* 


U. 
Y. Krishnaveni Ammal .. Defendant. 
The Madras Court Fees and Suits’ Valuation Act (XIV of 1955), section 69—Sutt clatming several reliefs— 
One of them decreed by Court and others settled out of Court—Claim for refund of half the court-fee—Tenabiltty. 


Where a suit was filed for three reliefs and on an interlocutory application arguments were heard. 
and judgment was rendered in favour of the plaintiff with r d to one of the reliefs, the other reliefs 
being left outstanding and subsequently the other two reliefs were setiled out of Court and the suit 
was withdrawn : 


Held, that the reliefs being separable there can be no objection to refunding under section 69 of the 
Madras Court Fees and Suits’ Valuation Act), half the court-fee attributable to those two reliefs 
which were settled out of Court though no such refund -could be claimed with regard to the 
relef decreed by Court. Such a decision would be in keeping with the spirit and intendment of” 
section 69 which speaks of ‘ claim or claims in the suit’ comtemplating separate claims which can be 
valued separately. 

Motion for refund of half the court-fee paid under section 69 of the Madras. 
Court Fees and Suits’ Valuation Act. 

T. C. A. Bhashyam, for Plaintiffs. 

I. C. A. Anandalwar, for Defendant. 


The Court made the following 

OrpDER.—This is a case which [raises an interesting question of refund of court-- 
fee claimed under section 69 of the Madras Court Fees and Suits’ Valuation Act, 
1955. That provision reads thus : 

“ Whenever any suit is dismissed as settled out of Court before any evidence has been recorded 
on the merits of the claim, half the amount of all fees paid 1s respect of the claim or claims in the- 
suit shall be ordered by the Court to.be refunded to the parties by whom the same have been 
respectively paid. 

Lene expression ‘ merits of the claim °} shall have the meaning assigned to it in. 
section 12.” 
The suit was filed for three reliefs : (a) for evicting the defendant from the premises 
bearing door No. 49, St. Xavier Street, and taking possession of the premises and 
the equipment installed there ; (b) granting an injunction restraining the defendant 
or his servants and agents from exhibiting pictures in the theatre situated in the 
said premises ; (c) directing the defendant to pay each `of the plaintiffs Rs. 11,250- 
for damages for use, and damages from 15th November, 1959, upto the date of the 
plaint and future damages at Rs. 150 a day ; and (d) costs. Prayer (a) was valued 
at Rs. 27,600 ; prayer (b) at Rs. 4,000 and prayer (c) at Rs. 22,500. 

The plaintiffs filed an interlocutory application, Application No. 484 of 1960 
for directing the defendants to deliver possession of the theatre, Murugan Talkies.. 





*C.S. No. 17 of 1960. 81st July, 1964. 
22 
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Arguments were heard and judgment was rendered in favour of the plaintiffs regard- 
ing the first relief and in pursuance of that judgment the plaintiffs obtained possession. 
The question of the liability of the defendant for damages for use and occupation 
was left outstanding. An interim decree was passed on 23rd March, 1gbo, in terms 
of the above judgments. Subsequently the parties settled out of Court, the out- 
standing claim of damages also and the following order was passed : 

“ The suit has been withdrawn as settled out of Court. Vide the endorsement of the plaintiffs 

on the plaint. The suitis accordingly dismissed without costs. Half the, court-fee will be refunded, 
if permissible.” 
The plaintiffs have now moved for refund of the court-fees “paid on all the three 
reliefs invoking section 69 of the Act. Now it is true that no evidence has been 
recorded on the merits of the claim. Even on the occasion when the prior judgment 
was delivered only a few documents already available were looked into and no 
fresh evidence was recorded. Now it seems to me that the plaintiffs are not entitled 
to a refund of the court-fee paid on all the three reliefs because it cannot be said 
that in respect of the first relief the suit was dismissed as settled out of Court. In 
fact that question was submitted for the decision of the Court and a decision was 
given in favour of the plaintiffs and the suit really decreed in respect of that relief. 
The question is whether in respect of the other two reliefs, half the court-fee attri- 
butable to those reliefs can be refunded. 


I think since the reliefs are separable, there can be no objection to refunding 
half the court-fees on these two reliefs to the plaintiffs. In my opinion the wording 
in section 69 itself will permit this because it speaks of claim or claims in the suit, 
contemplating separate claims which can be valued separately. At any rate, such 
a decision will be in keeping with the spirit and intendment of section 69. Accord- 
roe a plaintiffs will be given a refund of half the ‘court-fee payable on reliefs 

) and (c). 


V.K. EO Order accordingly. 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice K. SRINIVASAN.. 


Arumucha Vettian .. Appellanti ® 
D. 
Angamuthu Nattar .. Respondent. 


Transfer of \ Property Act (IV of 1882), section 105—Grant of right to cut and remove coconuts fiom grove— 
ast 


Lease or licence— Tost. 


When a person has been given a right to cut and remove coconuts from a grove, his right to enter 
upon the land would be ın the nature of a licence if it is a case where he is to remove the goods im- 
mediately upon the grant of the right. But where he is entitled to usufruct from the trees spread over 
a period of time during which period the usufruct grew out of the soil, then the right to collect the 
wsufruct is in the nature of:immovable property and would accordingly amount to a lease. 

Appeal against the decree of the District Court, Tiruchirappalli, in Appeal 
Suit No. 40 of 1961, preferred against the decree of the Court of the District Munsif 
of Kulitalai in Original Suit No. 437 of 1959. 


T. R. Ramachandra, for Appellant. 
S. Thiagaraja Iyer, for Respondent. 


The Court delivered the following 


Jupoment.—The plaintiff sued for declaration and possession as also for 
damages. He claimed to be lessee of coconut thope from one Muthukaruppa Pillai. 
‘The defendants trespassed, cut and removed 300 coconuts. They contended that 
they were lessees of the trees in question deriving title from one Velayudam Pillai 
and denied the plaintiff’s title. Both the triaj and appellate Courts found in favour 
of the plaintiff on the question of title. It was established by the evidence that the 


n ee a ee re a 


* S.A. No. 1784 of 1961. llth August, 1964. 
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property originally belonged to three brothers one of whom was Velayudham 
Pillai. Welayudham Pillai sold his share to his brother Natesa Pillai and this latter 
person had settled the property on the two minor sons of Velayudham Pillai. It is 
also not disputed that Muthukaruppa Pillai, from whom the plaintiff claimed to 
derive title as lessee, was the guardian of these two minors. It was established 
therefore that, on the date when Velayudham Pillai granted the alleged oral lease 
to the first defendant, he had no title whatsoever. 'There was no written document 
in support of this transaction. It was further found that Velayudham Pillai himself 
had attested the lease deed executed by Muthukaruppa Pillai in favour of the 
plaintiff. On these facts, it followed that the tenancy set up by the first defendant 
was untrue. 


The trial Court accordingly granted decree in favour of the plaintiff and awarded 
damages of Rs. go as well. 


Before the lower appellate Court the plaintiff’s title on the basis of lease granted 
to him by Muthukaruppa Pillai was not disputed. The argument that was advanced 
at that stage was that this document styled as lease deed is in law only a licence, 
and that, therefore, the plaintiff is not entitled to maintain the suit. It was also 
urged that the trial Court should not have awarded damages without an issue 
having been joined on that head and without examining the evidence in that regard, 
The lower appellate Court, however, concluded that the transaction was in the 
nature of lease and repelled the contention of the appellants. 


In this Second Appeal by the defendants, Mr. Chandramouli, learned Counsel 
for the appellants, reiterated the contention that the transaction is not lease but 
only a licence. He argued that what was granted was only the right to cut and 
remove coconuts, that the plaintiff did not, therefore, have any interest in the land 
or in any immovable property, and that, therefore, the transaction would not 
come within the scope of lease as defined in section 105 of the Transfer of Property 
Act. This argument, though it has the appearance of some substance, does not 
really meet the situation. In a decision of this Court in Venugopala Pilla v. 
Thirunavukkarasu! a similar question arose. That was a case where a certain number 
of coconut trees had been leased out for the purpose of tapping, and a question arose 
whether this transaction amounted to a lease. While it was found by the learned 
Judges that there was no lease of the gardens as such, and that, in so far as the land 
was concerned, he could only be a licensee and his right to enter upon the Jand and 
use it existed only so long as he had right to enjoy the toddy yield from the trees, 
the right to tap the coconut trees and obtain toddy therefrom was in the nature of 
leasehold right. In coming to this conclusion reliance was placed upon the principle 
laid down in Marshal v. Green®. . The proposition settled by this decision was that, 
if at the time ofthe contract it is contemplated that the purchaser should derive a 
benefit fromthe further growth of the thing sold, from further vegetation and from 
the nutriment to be afforded-by the land, the contract is to be considered as for an 
interest in land ; but, where the process of vegetation is over, or the parties agree 
that the thing sold shall be immediately withdrawn from the land, the land is to be 
considered as a mere warehouse of the thing sold, and the contract is for goods. 
The distinction between a lease and a licence is clearly brought about in the above 
decision. If it was a case where the plaintiff was to remove the goods immediately 
upon the grant, then his right of entry upon the land would be in the nature of 
licence ; but where he was entitled to usufruct from the trees spread over a period of 
time during which period the usufruct did grow out of the soil, then the right to 
collect the usufruct is in the nature of immovable property and would accordingly 
amount to a lease. In another decision cited by learned Counsel for the appellants 
Govindaswami v. Mahalakshmi Ammal? the question whether a lessee of that descrip- 
tion would be a cultivating tenant arose. This question does not directly deal - 
with the point in issue in the present case. I'am accordingly satisfied that the 





‘1, (1948) 2 M.L.J. 155. 3. (1963) 2 M.L.J. 137. 
2. (1875) L.R. 1 C.P.D. 35. 
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contention that the plaintiff being only a licensee, cannot maintain the suit in his 
own name, must fail. 


On the question of damages, there was a specific claim put forward by the 
plaintiff and the charge that the defendants cut and removed the coconuts was not 
disputed by them. On that basis, the claim was rightly allowed. The appeal 
fails and is dismissed with costs. No leave. . 


V.K. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice M. ANANTANARAYANAN. 


Ayyah Pillai and three others .. Petttioners* 
U. 
Manikkam Pillai .. Respondent. 

Child Marriage Restraint Act (XIX of 1929), section 5—‘ Performs, conducts or directs any child marriage” 
— What amounts to. : 

The mere fact that a person attending a.child marriage as a guest escorted the bride to the dais 
where the marnage ceremony was performed or asked the ladies present to sing a chorus, appro- 
priate to the occasion after the‘ thali’ was tied according to the custom of the community, does not 
mean or imply that she was conducting, performing or directing the marnage. The words ‘conduct, 
perform or direct’ in the section mean working towards the end, 1.e., completing the union or solemni- 
zation. They do not-suggest the arranging © marriage or even attending a marriage ceremony with 
a view to assist the solemnization. © 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of Session, Tirunelveli 
Division, dated 14th June, 1963 and made in G.A. No. 15 of 1963 (G.G. No. 378 of 
1962), Additional First Class Magistrate’s Court, Tirunelveli. 


C. K. Venkatanarasimhan, for 4th retitioner. > | 
T. Martin, for Respondent and of the Public Prosecutor on behalf of the State. 


The Court made the following —~ 

Orprer.—The revision proceeding involves an interesting point, with regard 
to the applicability of section 5 of .the Child Marriage Restraint Act (XIX of 
1929) to the facts of the case. 

Section 5 runs as follows : 


“ Whoever performs, conducts or directs any child marriage shall be punishable........0+ š 
unless he proves that he had reason to believe that the marriage was not a child marriage. ” 
The 4th revision petitioner was the fifth accused in a prosecution under the Act, 
and the propriety of the convictions of the other accused in the case is now before 
me. ; 


Admittedly, the 4th revision petitioner, a member of-the Panchayat Board of 
the locality, attended this marriage, which was a child marriage. She does not 
claim that she had reason to believe that the marriage was not a child marriage, 
and, hence, the proviso to section 5 is not relevant to the present facts. The prob- 
lem is, whether a person who attends a child marriage, as a guest, and participates 
in some limited manner in the marriage, can be conceivably said to perform, conduct 
or direct the marriage within the mischief of section 5 of the Act. 


In the present case, there are only two overt acts ascribed to the 4th revision: 
etitioner, as far as the actual marriage is concerned, apart from the indisputable 
facts that she attended the marriage. The first is that, at a certain stage, she brought 
the bride to where the bridegroom was sitting, thereby enabling the further ceremony 
of the marriage being gone through. The second ’is that, after the thali was tied, 
- she asked the women assembled to perform kulavai. As is clear from the commen- 
tary in Volume II, Part I, of the Tamil Lexicon, Kulavai really denotes a chorus of 


a aaaea 
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shrill sounds made by assembled women on festive occasions. Apparently, it is 
local custom, invariably charactering marriages in that class of society. 


‘The only decided case, upon this aspect ; would appear to be the judgment of 
a Division Bench of the Bombay High Court in Emperor v. Pulhhai Fozhi1, The 
learned Judges were concerned with the interpretation of sections 5 and 6 of the 
Child Marriage Restraint Act, and they pointed out that a mere participation in 
the Ranyadhanam ceremony of marriage of a Hindu, does not constitute ‘ performing, 
conducting or directing ’ a child marriage within the ambit of section 5. Wassoodew, 
J., observed at page 712 as follows : 


“To my mind the words ‘perform, conduct or direct’ in the section bear the same import and 
mean working towards the end, that is completing the union, and are used by the Legislature to indicate 
the solemnization of the marriage .......... They do not suggest the arranging of marriage merely 
or attendig a marriage ceremony with a view to assisting in the solemnization of the marriage. ” 


With respect, I find myself in agreement with these dicta. I think it is clear that 
the 4th revision petitioner was a guest at the marriage. She was not performing, 
conducting or directing the marriage in any conceivable sense. Asa guest interested 
in the completion of the ceremony, she seems to have escorted the bride 
tq the actual spot, where the marriage was to be performed. Equally, after 
the Thali was tied, she reminded the women present, that the customary chorus 
raised on festive occasions, should be appropriately raised at that juncture. That 
does not imply that she was the conducting or directive force in the actual marriage, 
or that she was in charge of its solemnization. In my opinion, ske is clearly entitled 
to an acquittal, and the conviction is incorrect and must be set aside. Accordingly, 
fit is set aside and the revision petiticner is acquitted. The fine, if paid, will be 
refunded. l 


R.M. — — -— Fourth Revision Petitioner acquitted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice P. S. KArmaAsAM. 


Paranayyan .. Accused* 

Criminal Trial—Practice—Accused psrfering two appeals one from jail and another through counsel—Dis- 
missal of the jail appeal without notice—Effect of —If affects the other pending appeal. 

Where an accused undergoing imprisonment prefers an appeal against his convichon and sentence 


from the jail and also prefers another appeal against the same order through counsel a few days later, 
dt is as if there were to appeals by the same individual and the Court cannot dispose of any of the 
appeals without giving the accused an opportunity to argue his case. The disposal of the jail she see 
-without notice when the appeal aided through Counsel is pending, is irregular. It will þe drfterent 
if the jail appeal has been disposed of and subsequent to it an appeal is preferred through counsel, in 
which case ihe later appeal cannot be entertained and the disposal of the earlier appeal before the 
filing of the later appeal will be in order. 

Case referred for the Orders of the High Court under section 438 of the Criminal 
Procedure Code, by the Sessions Judge, West Thanjavur Division at Thanjavur in 


his letter No. 3982 dated 27th July, 1964. 
` The Public Prosecutor in support of the reference. 


The Court made the following 


ORrDER.— This is a reference by the Sessions Judge of West Thanjavur. One 
Paranayyan was convicted by the Sub-Divisional Magistrate, Thanjavur, for 
offences punishable under section 454 (II) and section 380 read with section 75 
Indian Penal Code ,and sentenced to R.I. for nine months for each of the offences, 
the sentences to ran concurrently. The conviction was imposed on goth May, 
1964, and the accused preferred an appeal through jail authorities on 15th June, 
1964. It was forwarded by the Superintendent of the Central Jail, Cuddalore, 





l. LLR. 1940 Bom. 709. 
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on 16th June, 1964, and was received at the Sessions Court, Thanjavur, on 18th 
June, 1964. It was taken up on file on the same day and numbered as G.A. No. 77 
of 1964. On 26th June, 1964, an appeal was presented on behalf of the accused, 
Paranayyan, by his Advocate. This was taken up on file on the same day and 
notice was ordered to the Public Prosecutor and the records were directed to be 
sent up for the hearing on 17th July, 1964. After the filing of the appeal by the 
Advocate, the jail appeal preferred by the accused case up for disposal before the 
jJearned Sessions Judge, and he, after perusing the judgment and grounds of appeal, 
came to the view that no notice need be sent to the Public Prosecutor and also 
dismissed the appeal summarily on 27th June, 1964. The appeal presented through 
counsel was numbered as C.A. No. 84 of 1964. That appeal was heard by the 
Sessions Judge on 17th July, 1964, and was posted for judgment on 21st July, 1964. 
During the hearing of the appeal, the attention of the learned Judge was not drawn 
to the fact that the appeal preferred by the accused from jail had already been 
disposed of. The learned Judge, after hearing the arguments and scrutinising 
the evidence, allowed the appeal, set aside the conviction and directed his release. 


The Superintendent, Central Jail, Cuddalore, on receipt of the order of 
acquittal in C.A. No. 84 of 1984, was surprised, on account of receiving two inconsis- 
tent orders, one < f the dismissal of the appeal and the other of allowing the appeal. 
He, therefore, brought the matter to the attention of the learned Sessions Judge and 


requested clarification. In these circumstances the reference is made. 


The jail appeal C.A. No. 77 of 1964 was taken on file on 18th June, 1964, and 
was dismissed on 27th June, 1964. But before it was dismissed, that is, on 26th. 
June, 1964, the accused had preferred an appeal through counsel and that was 
numbered and was pending on the file of the Sessions Judge. The question for 
consideration is, whether the disposal of G.A. No. 77 of 1964 on 17th June, 1964, 
when the appeal preferred by the accused through counsel (CLA. No. 84 of 1964) 
was pending, without notice to, the counsel is valid. When once an appeal is 
preferred by an accused through counsel and is numbered, it cannot be properly 
disposed of without notice to the counsel. So, in C.A. No. 84 of 1964, the accused 
is entitled to be heard by the counsel. As the appeal was preferred before the jail 
appeal C. A. No. 77 of 1964, was disposed of, the jail appeal also cannot be disposed. 
of without hearing the counsel. It has been held that, if an appeal had been 
preferred by an sccused from jail and was disposed of, and, if subsequently an 
appeal is preferred by the accused through counsel, the jail appeal is properly 
disposed of, and the appeal preferred by the accused through counsel cannot be 
entertained. Vide Pratap Singh v. Stcte of Vindhya Pradesh’ Kunhamad Haji, In re? 


In re, Neeladri Appadu*. 


In Goramma v. State‘ this Court had to deal with a case in which a jail appeal 
was dismissed on 26th October, 1949, while an appeal preferred by the accused. 
through counsel on 4th October, 1949, was pending on the file of that Court. On 
the 27th October, 1949, when the appeal preferred through counsel came up for 
hearing, the fact that the jail appeal had been dismissed by the learned Judge was 
brought to the notice of the learned Judge, and the Judge dismissed the appeal, 
holding that he had no jurisdiction to hear the appeal preferred by the counsel, as 
he had already dismissed the jail appeal. It has been held that, in cases in which. 
a jail appeal and an appeal preferred through counsel are pending, it is as if there 
were two appeals by the same individual and so the Court cannot dispose of the 
appeal without affording an opportunity to the accused person to argue his case if 
he is represented by counsel. It was further held that the disposal of the jail appeal 
on 26th October, 1949, while the appeal through counsel preferred on 4th October, 
1949, was on the file of the Court, was irregular. With respect, I am in agreement 
with the views expressed by the learned Judge. In the circumstances, I hold that 
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the disposal of C.A. No. 77 of 1964 on 27th June, 1964, without notice to the Counsel, 
for the accused is irregular and that C.A. No. 84 of 1964 was properly disposed of. 
The order of acquittal passed in G.A. No. 84 of 1964, will, therefore, stand, and the 
order of conviction and sentence passed in C.A. No. 77 of 1964 will be set aside. 


The reference is answered accordingly. The accused will be set at liberty 
forthwith. 


R.M. — Reference answered accordingly.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnrR, Justice K. SRINIVASAN. 


Sundaram Raman (Minor by his mother and guardian 
Parvathi) and others .. Appellants* 
D l 


Bhayavathiamma Subbamma .. Respondent. 


Oaths Act (X of 1873), section 11—Failure to take oath as agreed—Proper procedure—If decree can be passed’ 
forthwith. 

No person can be,compelled to take any special form of oath and if even after having agreed to do 
s0, he refuses to do so, the Court cannot absolve itself of the responsibility of determining the suit on 
merits by relying only upon the agreement. When a party to a suit agrees to take an oath but fails 
to do so, the law does not authorise the Court to pass a decree forthwith in accordance with the agree- 
ment. The only course left to the Court is to proceed with the trial of the suit in accordance with 
law. The Court may, however, take note of the fact that the oath was not taken as agreed and draw 
such inference as it deems fit. 

Appeal against the decree of the District Court of Kanyakumari at Nagercoil. 
in Appeal Suit No. 35 of 1961, preferred against the decree of the Court of the 


District Munsif of Nagercoil in Original Suit No. 39 of 1960. 
T. R. Ramachandran, for Appellants. 
S. Balakrishna Apyar and P. S. Ramachandran, for Respondent. 


The Court delivered the following 


Jupcement.—In a suit for recovery of a sum of money the parties agreed by an 
endorsement on the plaint that, if the 4th defendant took an oath as indicated in 
the endorsement, the plaintiff’s suit should stand dismissed. Ifthe 4th defendant 
did not take such an oath, then the suit should be decreed. The 4th defendant did. 
not take the oath. Before the trial Court, it was contended by the 4th defendant 
that he did not agree to take the oath in a temple as stated in the endorsement, 
but was only prepared to take the oath in Court. But the learned District Munsif 
found that the endorsement had been signed not only by the parties but also by 
their advocates. Holding that the endorsement was binding, the suit was decreed. 
in terms of the endorsement. On appeal, the learned District Judge confirmed. 
the lower Court’s decision. 'The defendants have preferred this Second Appeal. 


The ground, which was canvassed by Sri T.R. Ramachandran, learned Counsel 
for the appellants, is that the failure of party to take oath cannot in law justify the 
passing of a decree forthwith. It is urged that it only means that the special method. 
of the determination of the controversy is no longer available and that the Court 
should follow the procedure governing the conduct of the suits. It may however 
be open to the Court to take note of this circumstance that a party having agreed 
to take oath has failed to do so, and draw such inference as the Court pleases. “What 
is objected to is the passing of a decree forthwith on the basis of the agreement. 


A decision of the Travancore-Cochin High Court reported in Sankaran 
Narayanan v. Kochu Pillai Kochu has been cited. In this decision, the learned Judge 


—_— eee) OO OR OOOO Í 
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points cut that the law does not authorise a Court to pass a decree merely because 
a party has resiled from his original agreement to abide by the result of an oath and 
the only course left to the Court is to proceed with the trial of the suit in accordance 
with the law in force. Reference has been made in this decision to Meyan v. 
Pathukutty!. In that case it was pointed out that the refusal to take an oath might 
be used as part of the evidence but the dismissal of the action fox failure to take the 
-oath was irregular. 


An earlier decision of our Court in Uthatchadayan Haji v. P. M. Ramen Nambiar? 
has also beer referred to by learned Counsel. But this decision no doubt did not 
proceed upon a consideration of the provisions of the Indian Oaths Act. There 
appeared to have been similar provisions in certain earlier enactments which had 
‘been repealed. But the general purport of this decision is as revealed by the follow- 
ing passage at 423 and 424: 
“ But the question which we have to consider is whether this suit has been disposed of in a manner 
„sanctioned by the Code. Now it was admitted by Mr. O’Sullivan, on behalf of the Special respondent, 
that unless the case is brought within the 98th section of the Code, the procedure adopted cannot be 
justified. That section provides that, if a suit shall be adjusted by mutual agreement or compromise, 
‘such agreement or compromuse shall be recorded and the suit shail be disposed of in accordance there- 
with, and the question is whether this suit was adjusted by mutual agreement or compromise so that 
it could be disposed of in accordance therewith. We think that what is meant by this language is that 
-the parties should agree upon some terms respecting the subject-matter of the suit which are capable of 
“being embodied in a decree whereby the suit would be disposed of. In the present case there certainly 
was no such agreement but only an agreement that, if the defendants should do certain things, a decree 
should be passed in favour of the party, and if they should fail to do those things then in favour of 
-the other party ; so that what decree should be passed would depend upon the result of an inquiry, 
whether subsequently to the agreement certain acts had or had not been performed. ‘The suit was 
.not adjusted by the agroement ..........seee eens i 
As I said, though this decision does not refer to the Oaths Act, the principles that 
emerge from a consideration of the relevant provisions of the Oaths Act are really 
what are laid down in’ this decision. What the relevant provisions in the Oaths 
Act indicate is that if oath is taken, the point, upon which the oath is taken, is 
, declared to be conclusive by section 11 of the Act. On the other hand, if the oath 
is not taken, there is no conclusive decision with regard to the point. The Court is 
only enjoined to take note of the fact that the oath was not taken. The Oaths 
_Act says nothing further about the mode of disposal of the suit which should there- 
after proceed in accordance with the law. P. 5S. Ramachandran learned Counsel 
for the respondent has referred to a decision in Umayammat v. Muihiah Nadar?. In 
that case a decree was passed on the basis that the oath was not taken as undertaken. 
-The question however was not examined at any great length. In Velayuda Goundan v. 
Narayanaswami Goundan*, it was observed that it was not open to the parties to resile 
- from an agreement to be bound by an oath of the other party except for some good 
reason. But learned Counsel concedes that the first of these cases has been expressly 
-dissented from in. Thukku Goundan v. Kuppauda Goundan’. 


7 Upon a consideration of all the decisions, I am satisfied that the mode of the 
, disposal: of the suit by passing a decree when one party fails to take an oath in accord- 
ance With the agreement cannot be said to be proper. It is obvious that no person 
can be compelled to take any special form of oath and if even after having agreed 
to do so, he refuses to do so, the Court cannot absolve itself of the responsibility of 
, determining the suit on merits by relying only upon the agreement. I am satisfied 
that the weight of authority is in support of the stand taken by learned Counsel for 
the appellants. It follows that the judgments and decrees of the Courts below 
‘have to be set aside and the suit remanded for trial on merits. The appellants 
-will be entitled to the refund of Court-fees paid in the appeal memorandum here 
_and in the Court below. There will be no order as to costs. 





V.K.. Appecl cllowed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice M. ANANTANARAYANAN, MR. Justice R. SADASIVAM 
AND Mr. Justice M. NATESAN. i 


(In the matter of Sri V. P. Chakravarthi.) 
V. P. Chakravarthi .» Petitioner, * 


Bar Councils Act (XXXVIII of 1926), section 12 (6)—Power of High Court to review an earlier Order 
iking an Advocate o the rolls—Power—If could be exercised after the coming into force of the Advocates Act 
( of 1961) and repeal of the earlier Act by section 50. 


It is no doubt true section 50 of the Advocates Act, 1961, re the earlier Bar Councils Act in 
the stages indicated therein. But the saving provisions in section 58-B of the Act is not comprehensive 
enough to save the of review in the Court vested in it under section 12 of the earlier Bar 
Gouncils Act. Under section 58-B of the Act the proceedings itself has to be in relation to an ‘existing 
Advocate’ and a n seeking re-admission to the rolls cannot in the very nature of things be an oxis- 
ing Advocate. It is thus an instance of causus omissus as far as the Advocates Act of 1961 is concerned. 

But the power in the High Court which it was exercising under section 12 of the Bar Councils 
Act is saved by section 6 (c) and (e) of the General Clauses Act, 1897, assuming that the case is not 
provided for in the new Advocates’ Act. Section 12 of the earlier Act isnot only a procedural provi- 
sion but it also vests a remedy in the affected party. Further the power of review is not taken away 
by any express provisions of the later Act and the High Gourt could undoubtedly exercise its inherent 
jurisdiction ce dispose of such cases arising under the earlier Act as if the earlier Bar Councils Act 
were in full force and effect. B: 

. Petition under section 12 (6) of Indian Bar Council Act XXXVIII of 1926 
praying that in the circumstances stated therein and in the affidavit filed therewith 
the High Court will be pleased to direct that the petitioner might be readmitted 
to the Rolls of Advocates and be permitted to practise once again. 


V. Thiagarajan, for Petitioner. 
The Advocate-General (N. Krishnaswami Reddiar) 
The Secretary, Bar Council of Madras, for the Bar Council. 


The Judgment of the Court- was delivered by 


Anantanarayanan, F.—On 17th November, 1941, the petitioner before us, Sri 
V. P. Ghakravarthi, was struck-off the Rolls of Advocates by a Full Bench of this 
Court consisting of Leach, G.J., Mockett and Kuppuswami Ayyar, JJ., in R.C. 
No. 34 of 1941. Admittedly the proceedings related to an amount of Rs: 1,775 
(this is the figure furnished by learned Counsel) delivered by the judgment-debtor 
to the legal practitioner, for payment over to the decree-holder, which amount 
was not so delivered, either by gross negligence or otherwise ; the retention of the 
moneys, thereby amounting to gross professiona] misconduct. Subsequent to 
this removal of the petitioner from the Roll of Advocates, there were, admittedly 
certain criminal proceedings in which he sustained convictions under sections 
409 and 467 Indian Penal Code. But the case of the petitioner is that all this was 
23 years back, and that, since then, he has atoned for his past misdemeanour by a 
prolonged period, of suffering and punishment. He has also been of good beha- 
viour, and, subsequently, he has conformed to the ideals of rectitude, and turned 
over a new leaf. There are two certificates of character in his favour zranted by 
senior counsel of the Madras Bar, namely, Messrs. K. Rajah Ayyar and K. S. 
CGhampakesa Ayyangar. In brief, the petitioner prays for review or rescinding 
of the previous order and restoration to the Rolls, by virtue of our powers under 
section 12 (6) of the Indian Bar Councils Act. 


Ordinarily, the exercise of our jurisdiction would have occasioned no difficulty, 
and the case itself would merely have to be dealt with on the merits. But, in the 
present context of the supersession of the Indian Bar Councils Act by the Advocates 
Act XXV of 1961, there is a question of our jurisdiction and also of the effect of the 
exercise of our jurisdiction, if it still exists. This question has necessarily to be 
clarified first, before we proceed to the merits. For this reason, we have had the 

* Civ. Mis. P. No. 3526 of 1964 in"R:C. No. 34 of 1941. 17th August, 1964. 
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benefit of full arguments from learned Counsel for the petitioner, Sri V. Thiyagarajan 
and the learned Advocate-General. The matter can be quite tersely stated as 
follows : 


The effect of section 50 of the Advocates Act, 1961, is to repeal prior enactments, 
in the manner provided for by that section, and as the relevant parts of that enact- 
ment came into effect. Admittedly, the power of review is vested in us under 
section 12 (6) of the prior Act, which itself is liable to be repealed by the coming 
into force of Chapter V of the Advocates Act, 1961. Now, according to the learned 
Advocate-General, Chapter V came into force on 1st September, 1963 ; the situation 
is not in dispute that, thereby, section 12 of the prior Act stood repealed on the 
date on which the petitioner sought redress at our hands, which was on 27th March, 
1964. The question is, whether, notwithstanding this, our power of review is 
saved either by any express provision of the new statute, or by any doctrine of 
inherent jurisdiction, or upon any other principle recognised by law. 


On an analysis of the relevant provisions, this would appear to be an instance 
of a causus omissus as far as Act XXV of 1961 is concerned. For, the only saving 
provisions are to be found in section 58-B of that Act, and the First Proviso to section 
58-B (2) relates to the finding of a tribunal constituted under section 11 of the Bar 
Councils Act, and the exercise by the High Court of its powers under section 12 
in respect of certain proceedings. The Second Proviso to section 58-B (2) relates 
to a case where the High Court has referred back any case for further enquiry 
under sub-section (4) of section 127 With regard to the First Proviso, a proceeding 
of the present character would appear to be saved, at the first blush ; but, further — 
scrutiny reveals that this is not the case. For, as section 58-B (1) specifies, the 
proceeding itself has to be in respect of a disciplinary matter, “in relation to an 
existing Advocate ofa High Court.” Admittedly, the petitioner is not an ‘ existing 
Advocate’ and the First Proviso will not save the present proceeding, nor confer 
on us jurisdiction under section 12 (6) of the Bar Councils Act. 


We are of the view that this power is indisputably saved, assuming thet the 
case is not provided for in the new Act, by virtue of section 6, clauses (c) and (e), 
of the General Clauses Act, 1897. We do not think it can be disputed, for a moment, 
that the power embodied in section 12 (6) of the Indian Bar Councils Act, is not 
merely a power vested in us, but is also a remedy in favour of the affected party, 
and this is very clear from the wording and structure of the several clauses of sec- 
tion 12. But, if an application for review is a power in the affected party, such power 
would, undoubtedly, be saved, upon the general principle of section 6 (c) and also: 
section 6 (e) of the General Clauses Act. The learned Advocate-General concedes 
this, and also concedes that this is a matter with reference to which our power is 
not taken away by any express provision of the superseding statute. Consequently, 
we are of the view that, even apart from the amplitude of our inherent jurisdiction, 
which also the learned Advocate-General would appear to concede, we have the 
power to entertain this application and to dispose it of, as though the Indian Bar 
Councils Act were in full force and effect to-day. 


Upon the merits, we are of the view, after a very careful consideration of the 
facts of the record, that the order may be rescinded, and that the petitioner may 
now be restored to the position that he originally occupied, namely, as a qualified 
legal practitioner entered in the Roll of Advocates, and entitled to practise his 
profession. We agree with the submission of learned Counsel on his behalf that, 
considering the very long period that has since elapsed, the condign punishment 
undergone by the petitioner for his sins of omission and commission, and the subse- 
quent rectitude which he has satisfactorily exhibited in his life, as borne out by the 
certificates of senior counsel this is a fit case in which we may exercise the discretion 
yested in us, to review and rescind the order and direct that the petitioner be 
restored to his profession, and to the Roll of Advocates. 


The learned. Advocate-General submits. that, if this is under section 14 of the 
Indian Bar Councils Act, which stands unrepealed by Act XXV of 1961 to-day, 
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the petitioner will have a right to practice, as a right flowing from a valid enactment 
in force to-day. We note this argument, and leave matters there. The actual 
details, of the procedure that the petitioner may have now to adopt, with reference 
to the Bar Council, for formal admission of his name to the Rolls, do not toncern 
us in this proceeding. The petitioner would not appear to be an “ existing 
Advocate” and the procedure provided for that case may not apply to him. But 
he may seek the remedy of such other procedure as is available to him for having 
his name formally inscribed in the Rolls. With these observations the proceeding 
is allowed. No costs. 

R.M. — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mnkr. Justice M. NATESAN. = 
T. Natesa Mudaliar .. Appellant* 


U. 
Munuswami Naidu .. Respondent. 

Transfer of Property Act (IV of 1882), section 58—Mortgage by deposit of title deeds—-Essentials—Phpsical' 
delivery of title-deeds—Necessity. eu 

Civil Procedure Code (V of 1908), Order 12, Rule 6—Decree on admission—When permissible, 

The three essential elements to make a valid mortgage by deposit of title deeds are a debt, a 
deposit of title deeds and an intention to give security of the property covered by the title deeds. If the 
documents of title are already with the creditor, it would be an idle formality for the documents to be 
taken back by the debtor and returned as a deposit of title deeds. What would be necessary to con-- 
sider is whether the parties agreed to treat the documents ın the possession of the creditor as delivery 
to him for the purpose of the transaction. The Court may in certain circumstances from the existence 
of a debt and the probabilities, without evidence of an express agreement, imply the existence of an 
agreement to make the title-deeds, as security for the loan. But the mere fact of the existence of a 
loan and the possession of the title-deeds by the creditor will not raise a presumption that there is a 
deposit of title deeds. The question will have to be considered in the light of the surrounding cir- 
cumstances and the probabilities of the case. 

A decree can follow on admission only ofa claim. When however there is no claim by the plaintiff 
the Court cannot pass any decree on the admission of the defendant. 

Appeal against the decree of the District Court, Chingleput in Appeal Suit 
No. 265 of 1960 preferred against the decree of the Court of the District Munsif of 
Poonamallee in Original Suit No. 338 of 1958. 


V. V. Raghavan and D. Sivagnanam, for Appellant. 


C. A. Mohamed Ibrahim, K. T. M. Abdul Jabbar, Ikram Muhammad and G. Nata-- 
rajan, for Respondent. 

The Court delivered the following 

Jupement.——The plaintiff in a suit on a mortgage by deposit of title deeds is 
the appellant in S.A. No. 1803 of 1961. The defendant had executed on 31st 
December, 1942, a usufructuary mortgage of the suit properties in favour of one 
Yasodabai Ammal, P.W. 1 in the case, for asum of Rs. 450. The title deed relatin 
to the suit properties had been handed over to her at the time of the execution of 
the said mortgage. Later, on 19th August, 1956, the debtor, the defendant, incurred 
a further liability for a sum of Rs. 2,550 by borrowing from the said Yasodabai 
Ammal. It is the case of the said Yasodabai Ammal and the plaintiff that this 
debt of Rs. 2,550 due under Exhibit A-1, was secured by deposit of title deeds 
relating to the suit properties. There is no memorandum evidencing the said. 
deposit. Yasodabai Ammal on 17th June, 1958, by a registered document transfer- 
ed her rights as mortgagee by deposit of title'deeds in favour of the plaintiff and 
the plaintiff instituted the suit out of which this Second Appeal arises on the said 
mortgage within 12 years from the date of the mortgage. 


In defence the plea was that the usufructuary mortgage Exhibit B-1 had not 
been discharged and was subsisting, that the debt under the ' promissory note, 


* S.A. Nos. 1803 of 1961 and 597 of 1962. 19th August, 1964. 
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Exhibit A-1, was not true and there was no liability under the said promissory 
note and that there was no deposit of title deeds. The contention is that the title 
deeds had been with Yasodabai Ammal in her right as mortgagee under the 
usufructuary mortgage and that taking advantage of such possession the plaintiff 
and Yasodabai Ammal were now putting forward a claim by way of a mortgage 
by deposit of title deeds. The learned District Munsif over-ruled the defendant’s 
denial of the execution of the promissory note Exhibit A-1. He found that Exhibit 
A-r was a true and genuine document and was supported by consideration. As 
regards the question of mortgage by deposit of title deeds, the learned District 
Munsif found that the prior usufructuary mortgage was subsisting and that it fol- 
lowed therefrom that Exhibits A-2 to A-5 were not returned to the defendant and 
that consequently the defendant could not have deposited them again with P.W. 1 
when he executed Exhibit A-1. Yasodabai Ammal (P.W. 1) maintained that the 
usufructuary mortgage had been discharged and nothing was due thereon. On 
the finding that there could be no deposit of title deeds to create security, the trial 
Court held that the suit as on a promissory note was barred by limitation. The 
suit was therefore dismissed. 


In appeal the learned District Judge had not given any specific finding that 
Exhibit Bor had been discharged. He confirmed the finding of the trial Court 
that the promissory note Exhibit A-1 was duly executed by the defendant and was 
supported by consideration. He extracted a passage from the judgment of the 
learned District Munsif the relevant portion of which is this 


“s It follows that Exhibits A-2 to A-5 were not returned to the defendant. Conso- 


ee@eeeeeee? 


ak the defendant could not have deposited them again with P.W. 1, when he executed Exhibit 
= ae . 


relevant observations are : 


“From the evidence of P.W. 1 and on the admission of D.W. 1, it would follow that the docu- 
ments of title under Exhibits A-2 to A-5, related only to Exhibit B-1, which the plaintiff alleges as 


ed, whereas the defendant contends that it is still dave clare In view of the said contentions 
and on the admitted fact that the defendant accepts his liability for Rs. 450 to P.W. 1 (Yasodabai 
Ammal) who has assigned her rights in favour of the plaintiff under Exhibit A-1, it would follow that 
to the extent of admission by the defendant, the plaintiff will be entitled to a money decree for Rs. 450.” 


From a reading of the above extract which is the relevant portion in the judgment 
of the learned District Judge, it will be apparent that there is no finding that 
Exhibit B-1 had not been discharged. He had only referred to the relevant con- 
tentions of the parties. ‘The learned District Judge has also failed to appreciate 
that the plaintiff does not claim to be an assignee of the usufructuary mortgage. 
"Yasodabai Ammal herself stated that the usufructuary mortgage has been dis- 
charged. A decree can follow on admission only of a claim. There is no claim 
‘by the plaintiff for the amount in question for the Gourt to decree it, on the admission 
ofthe defendant. As regards the question whether there was a deposit of title deeds 
or not, it appears that the Courts below have been under the impression that for a 
valid deposit of title deeds, the documents of title must be actually and physically 
delivered by the mortgagor to the intended mortgagee. The learned District 
Judge has accepted the view of the learned District Munsif that as Exhibits A-2 to 
A-5 were’ not returned to the defendant, the defendant could not have deposited 


them again with P.W. 1. 


It is apparent from a persual of the judgments of the Courts below that they 
failed to appreciate the elements required for making a valid mortgage by deposit 
of title deeds. The three essential elements to make a valid mortgage are (1) 
debt, (2) 4 deposit of title deeds and an intention to give security of the property 
covered by the title deeds. In this case, there is a concurrent finding of both the 
Courts that there is a debt. The plaintiff is a lawful assignee of the debt as a mort- 
gage debt from Yasodabai Ammal and the question is whether the promissory 
note debt in the hands of Yasodabai was secured. The Courts below have failed 
to appreciate that if the documents of title were already with the creditor, it would 
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be an idle formality for the documents to be taken back by the debtor and returned. 
as a deposit of title deeds. Here assuming that Exhibit B-1 was not discharged and 
the documents of title were with the creditor, it would be for the Court to find out 
whether there was an intention on the part of the debtor that the title deeds should 
be security for the further advance of Rs. 2,550 also. They can be made such 
security by an oral agreement. In Girendro Coomar Dutt v. Kumud Kumar Dasi!, 
quoting from Russel v. Russel? observations to the effect that an anterior deposit 
will cover future advance, if such was the agreement when the first advance was 
made, or if it can be proved that a subsequent advance was made on an agreement, 
express or implied, that the deeds were to be or to remain a security for it as well, 
it is held that title deeds already deposited as security for a previous loan was not 
required to be re-delivered or re-deposited to secure a subsequent advance when the 
arties by a subsequent arrangement intended that they should be kept as security 
for a subsequent advance. To the same effect is the decision in V. M. R. V. Chettyar 
Firm v. Asha Bibi, where at page 108 it is observed : 
“ In such cases it may be assumed that the parties agreed to treat the title-deed as having been 
handed back to the mortgagor and re-handed to the mortgagee. ”’ 


“ It will be idle to go through purely a form when the agreement itself is quite clear. I sce no 
objection therefore to treat such an agreement as constructive delivery of the title deed to the credi- 
tor.” 

In a recent unreported case, Civil Appeal No. 407 of 1962. The Supreme Court 
has observed as follows - 

“ Physical delivery of documents by the debtor to the creditor, is not the only mode of deposit. 
There may be a constructive deposit. A Gourt will have to ascertain in each case whether in substance 
there is a delivery of title-deeds by the debtor to the creditor. If the creditor was already in possession 
of the title deeds, it would be hypertechnical to insist upon the formality of the creditor delivering the 
title-deeds to the debtlor and the debtor re-delivering them to the creditor. What would be necessary 
in those circumstances is whether the parties a to treat the documents in the possession of the 
creditor or his agent as delivery to him for the purpose of the transaction. ” 


There has been no examination by the Court below of the case in the light of 
the above principles. The Court may in certain circumstances from the existence 
of a debt and the probabilities without evidence of an express agreement, imply 
the existence of an agreement to make the title-deeds, security for the loans. But 
it has also been held that the mere fact of the existence of a loan and the possession. 
of the title-deeds by the creditor will not raise a presumption that there is a deposit 
of title deeds. The question will have to be considered in the light of the surround- 
ing circumstances and the probabilities in the absence of evidence of an unequivocal 
deposit of title deeds as security. As there has been a wholly erroneous approach 
in this case, the proper thing to do is to set aside the decree of the Gourt below and 
remand the case for fresh disposal by the appellate Court in the light of the obser- 
vations above made. 


It is needless to say that the decree passed in favour of the plaintiff cannot 
stand. The learned Counsel for the plaintiff does not seek to support the decree in 
his favour. Both the Second Appeals are therefore allowed. ‘The decree of the 
lower appellate Court is set aside and the matter remanded to the lower appellate 
Court for fresh consideration on the merits. As regards the existence of the debt 
evidenced by Exhibit A-1, the finding in that regard is one of fact not open to chal- 
lenge in Second Appeal and will stand. It may also be pointed out that there is. 
no specific finding of the lower appellate Court that Exhibit B-1 remained un- 
discharged. This also is a question which will have to be considered by the lower 
appellate Court. The Court-fee paid on the memorandum of appeal’in both the 
cases will be refunded. The parties will bear their own costs in Second Appeal 
No. 597 of 1962. The costs of the parties in Second Appeal No. 1803 of 1961 will 
abide the result of the appeal in the lower appellate Court. - 


V.K. a Appeals allowed. 


1. I.L.R. 25 Cal. 611. 3. A.DLR. 1929 Ran. 107. a 
2. 1 L.G. 726. i 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction). 


PresenT.—MR. S. RAMACHANDRA Iver, Chief Justice anb Mr. Justice 
P. RAMAKRISHNAN. 


Sukraj Peerajee -- Appellant*. 
v. 

The Deputy Commercial Tax Officer, Park Town, Madras, 
and another ~. Respondent. 


Madras General Sales Tax Act (IX of 1939) and the Rules framed thereunder—Rule 21-A—Liability of a 
transferee of a business to pay sales-tax dus by the transferor—Indwndual assessed to sales-tax—Rule tf could impose 
the liability on the transferee of the assessee’s business—Validuty of the rule. 

Rule 21-A of the Madras General Sales Tax Rules, 1939, framed by the State Government under 
sections 19 (1) and (2) of the Madras General Sales Tax Act, 1939, which imposes a liability on the 
transferee of a business of an individual assessee to pay the tax due by his eror is beyond the rule 
making powers of the Government whether under sections 19 (1) or 19 (2) (c) of the then Act. 
(The Madras Act Iof 1959 makes an express provision in this regard in the Statute itself—vide 
section 27.) 


Under the scheme of the charging provision of the Act, the transferee of a business has nothing 
- to do with the sales effected by his transferor and the tax assessed on the transferor is only on his turn- 
over. The rule in question, by a legal fiction, constitutes the transferee of the business a “ dealer ” 
liable to pay the tax in of the turn-over of the transferor, in effect enlarging the definition of 
“ dealer’ in section 2 (b) of the Act. The rule making power under sections 19 (1) or 19 (2) (c) of 
the Act does not empower the Government to amplify the definition of a ‘ dealer’ in the Act. 


The fact that under the instrument of transfer the transferee either expressly or by implication, 
undertook to discharge the tax liability of the transferor, will not enable the taxing authority to rely on 
it for making an assessment on the transferee and resort to the coercive machinery of the Statute as the 
deed of transfer inter vivos between the transferor and transferee cannot create a hability between the 
State and the transferee. 


Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice Ganapatia Pillai dated 8th September, 1961, and made in the 
exercise of the Special Original Jurisdiction of the High Court in Writ Petition 
No. 104 of 1959 presented under Article 226 of the Constitution of India to issue a 
writ of certiorari calling for the records of the Deputy Commercial Tax Officer, 
Park Town, Madras, in R.C. No. 521/57-B-1 dated goth August, 1957, and 
the subsequent order by the Board of Revenue, Madras, thereon in B.P.Rt. 
2208/58 dated 24th October, 1958, and to quash the same. 


P. C. Parthasarathy Iyengar and P. S. Raman, for Appellant. 

The Additional Government Pleader on behalf of the State. 

The Judgment of the Court was delivered by 

Ramakrishnan, F.:—This appeal under the Letters Patent is fled against the 
judgment of Ganapatia Pillai, J., in W.P.No. 104 of 1959. ‘The facts necessary 
for disposal of this appeal are succinctly the following : 

One Purushotham Raju conducted a business known as the All India Trading 
Company, and he was sole proprietor. He was assessed to sales tax, in respect of 
his turnover for 1948-49 and 1949-50, the dates of assessment being 20th March, 
1950, and goth March, 1951. The assessee paid some amounts towards the 
sales tax thus determined, but there remained substantial arrears for 1948-49 
(Rs. 3,836-4-0) and for 1949-50 (Rs. 1,218-1-g). The Department took coercive 
steps including prosecution, to collect the arrears from the aforesaid assessee, but 
the proceedings were not pursued after the criminal proceedings were dropped on 
roth December, 1955. Thereafter on 5th October, 1956, the assessee transferred 
his business for a consideration of Rs. 25,000 by a registered instrument to one Sukraj 
Peerajee, the petitioner in the Writ Petition as well as the appellant before us. 
By a notice dated 17th April, 1957, the Deputy Commercial Tax Officer, Park 
‘Town, Madras, called upon the petitioner to pay the arrears. The petitioner 
denied his liability, but his contentions were over-ruled and his appeals to the 
——— eee 


"W.A, No. 10 of 1962. 13th September, 1963. 
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Commercial Tax Officer as well as the Board of Revenue were dismissed. For the 
purpose of imposing the liability on the petitioner, the Sales Tax Department relied 
upon rule 21-A of the Rules framed under the Madras General Sales Tax Act, 1939, 
which is in ‘the following terms: 

“ When the ownership of the business of a dealer liable to pay the tax under the Act i$ entirely 
transferred, any tax payable in respect of such business and remaining unpaid at the time of the transter 
shall be recoverable from the transferor or the transferee as if they were the dealers hable to pay such 
tax, provided that the recovery from the transferee of the arrears of taxes due prior to the date of the 
transfer shall be only to the extent of the value of the business he obtained by transfer. The transferee 
shall also be liable to pay tax under the Act on the sales of goods effected by him with effect from the 
date of such transfer and shall within thirty days of the transfer apply for registration or licence, as the 
case may be, unless he already holds a certificate of registration or licence, as the case may be. ”’ 
This rule was issued by the State Government in Government Order No. 477, 
revenue, dated 2nd March, 1945. 


Ganapatia Pillai, J., who heard the writ petition, dismissed it. It was urged 
by the petitioner before him that the liability'to pay sales tax is imposed by the Act 
on the individual who carried on the business and this liability could not be en- 
forced against another, unless there was privity or devolution of interest. When 
Rule 21-A sought to shift this liability to the transferee of the dealer who effected 
the sales, it involved a contravention of the statute and must therefore be struck 
down us ulira vires to that extent. Ganapatia Pillai, J., held: 

“What is taxed under the Act is really the transaction of sale and that is the subject-matter of the 
tax. But who is the person that is called upon to pay the tax may vary in individual instances. ”’ 
He also observed that it might not be correct to say that in every instance of pay- 
ment of sales tax, the incidence of the taxation fell only upon the trader who was 
responsible for the transaction of sale and not upon the successor of that trader. 
The learned Judge further observed : 

“ apart from the question whether section 19 (2) (c) of the Act IX of 1939 would cover a case of collec- 
tion of tax already levied from the purchaser of the business I would, though with some hesitation, 
hold that section 19 (1) of the Act, would give power to the State Government to make the rule in 

uestion, as the collection of the tax already lawfully levied under the Act, is one of the purposes of 

e Act, and fae Coverun cat Have owen E E to carry out all the purposes of the Act. ”’ 
For these reasons, he held the rule to be valid. Secondly, the learned Judge came 
to the conclusion that on a true construction of the instrument of transfer, the trans- 
feree undertook to pay the liabilities of the transferor, which would include the liabi- 
lity to sales tax accrued due, and that that finding would be sufficient to dismiss 
the claim of the petitioner, that the levy upon him was illegal. The Writ Petition 
was dismissed and the petitioner has appealed before us. 


Both the above points which have been found against the petitioner by 
Ganapatia Pillai, J., were the subject-matter of attack before us by the Counsel for 
the appellant. In our opinion, this attack is well-founded and the appellant is 
entitled to succeed. We give our reasons below. 

We will take up the first point about the invalidity of rule 21-A. This rule 
appears to have been framed by the State Government under the rule-making power 
granted to it under section 19 (1) and (2) of the 1939 Act. We must point out 
initially, that the Act we are considering in this case is the Sales ‘Tax Act of 1939, 
before its amendment in 1959. Reference in this Judgment will be made through- 
out only to the old Act. Section 3 (1) of the Act is the charging section. It imposes 
a liability to pay sales tax on every dealer for each year, and the taxis to be calculat- 
ed on his total turnover for that year. The word ‘ dealer’ is defined in section 
2 (b) of the Act to mean any person who carried on the business of buying, selling 


include a seller or a purchaser, both of whom are parties to a given transaction of 
sale. 
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A person who has purchased the business as a whole from dealer, can obviously 
be assessed to sales tax only in respect of his turnover. Under the scheme of the 
charging provision of the Act, he has nothing to do with the sales effected by his 
transferor. The turnover in respect of such sales remains the turnover of the trans- 
feror, and not that of the transferee except in so far as the Act itself provides for a 
different construction. But until the Sales Tax Act was amended in 1959, (vide 
section 27 of Act I of 1959) such a provision did not find a place in the enactment. 
Rule 21-A introduced a provision for this purpose. in 1954 by a notification of the 
State Government issued under its rule-making power. This rule which has been 
extracted above, by a fiction, constituted the transferee of the business, a dealer 
liable to pay the tax, in respect of turnover of the transferor. In effect, this legal 
fiction added an amendment to the definition of ‘ dealer’ in the Act. The State 
Government relied upon sections 1g (1) and 19 (2)(c) of the Act, for giving it power 
to frame such arule. (Ganapatia Pillai, J.) stated that though with some hesita- 
tion, he would hold that section 19 (1) empowers the State Government to make 
the aforesaid rule. Section 1g (1) of the Act empowers of the State Government 
to make rules to carry out the purposes of the Act. But such authority cannot be 
utilised tu amplify the definition of a dealer in the Act, so as to constitute by a legal 
fiction some other person as a dealer, who does not fall within the definition of a 
dealer in the Act. In making a notification of the above kind, the State Govern- 
ment clearly did not further the purposes of the Act, and acted beyond the scope of 
its rule-making power. 


As regard section 19 (2) (c) of the Act, it also does not help the Government 
Pleader, who relied on it before us. Actually the learned Judge (Ganapatia Pillai, J.) 
did not rely upon section 19 (2) (c) for upholding the rule. The reason is plain. 
Section 19 (2) of the Act gives a list of situations wherein the power under section 
1g (1) can be exercised by the State Government for framing rules. Section 19 
(2) (c) deals with the assessment to tax of a business which is discontinued or the 
ownership of which has changed. The word “ assessment ”, in the scheme of in- 
come-tax legislation is a term of varying import. It is used sometimes to mean the 
computation of income sometimes the determination of the amount of tax payable, 
and sometimes the whole procedure laid down in the Act for imposing liability 
on the tax-payer. As the Privy Council pointed out in Badridas Daga v. C.I.T.}, 
the word ‘ assess’ and ‘ assessment’ refer primarily to the computation of the 
amount ofincome. Similarly, in Whitney v. Commissioner of Inland Revenue?, Lord 
Dunedin says : 

“ Now, there are three in the imposition of tax, there is the declaration of liability that is 
the part of the statute which determines what persons in respect of what property are liable. Next 
thore is the assessment. Liability does not depend on assessment. That ex Aypothesi has already been 


fixed. But assessment particularises the exact sum which a person liable has to pay.......... 

‘These principles laid down in the application of the Income-tax Act can also be 
extended to the General Sales Tax Act. Therefore the word ‘ assessment ’ used in 
section 19 (2) (¢), cannot be equated to the determination of the person, who has to 
incur the liability to pay sales tax. It is‘:presumably after realising that rule 21-A 
went far beyond the rule-making power of the Government, that, when the Sales 
Tax Act was amended in 1959, the Legislature thought it fit to embody a suitable 
provision in the Statute itself. Thus the rule is clearly beyond the rule-making 
oe of the Government whether under section Ig (I) or section 19 (2) (c) of the 

ct. 


We will breifly refer, before parting withthe case, to'an argument of the learned 
Government Pleader, based upon certain observations of the Supreme Court, in 
Pandit Banarsi Das Bhanot v. State of Madhya Pradesh®. At page 394 cf the report, 
there is an observation that it is not unconstitutional for the Legislature to leave it 
to the Executive to determine details relating to the working of’ taxation laws 

7 
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such as the selection of persons on whom the tax is to be levied, the rates at which it 

is to be charged in respect of different classes of goods, and the like. The learned 
Judge (Ganapatia Pillai, J.), apparently had this principle in mind when he obser- 

ved that the person that is called upon to pay the tax under the scheme of the Madras 

General Sales Tax Act may vary in individual instances; and, he referred to 

instances where sales tax is made payable by the purchaser and in other cases where 

it is made payable by the trader who sells the article. But it is to be remembered 

that under the General Sales Tax Act, the definition of ‘ sale ’ includes both the sale 

as well as purchase ; the definition of a ‘ dealer’ includes both seller and the pur- 

chaser ; and the definition of ‘ turnover ° includes both sale turnover, and purchase 

turnover. When the Legislature left it to the Government to decide as to whether 

the seller or the purchaser should be taxed in respect of a given transaction of sale, 

it was not conferring on the State Government any power to alter the definition 

in the Statute, but it granted power to the Government to decide whether in the 

circumstances of the trade in regard to a particular commodity, the incidence of” 
tax should fall on the purchaser or on the seller in respect of a transaction of sale. 

Such a delegation of power can be easily distinguished from the framing of rule 

21-A where the rule-making authority, in substance, has proceeded to enlarge the 

definition of ‘ dealer’ in the Act itself. Such a rule is obviously beyond the power 
of the rule-making authority and required to the struck down by this Court. 


The next argument based upon the instrument of transfer, is easily met. The 
deed is silent about sales tax liability. The learned Judge, Ganapatia Pillai, J., 
observed that on a true construction of the deed, the transferee undertook to pay 
not only Schedule I, liabilities but also other liabilities. By implication, the learned. 
Judge held that the other liabilities would include accrued sales tax liabilities, and 
that this would be a reason for realising the tax from the transferee. But it has to 
be pointed out, that a deed inter vivos between the transferor and the transferee, 
does not create a liability between the State on the one hand and the transferee on 
the other. If such a liability has to be deduced, it will also carry with it, the several 
obligations regarding the submission of returns, the liability to penalties, and also. 
the liability to submit to coercive steps for its realisation, provided in the Statute. 
All these cannot be created by an instrument inter vivos between the parties. There- 
fore, even if the instrument of transfer, provided for the payment of sales tax by the 
transferee, that will not enable the taxing authority to rely on it, for making an 
assessment on the transferee, and imposing on him the several penalties and 
obligations, which the Statute provides for. 


For the aforesaid reasons we are of opinion the appellant is entitled to- 
succeed. We allow the appeal and make the rule nisi absolute. The appellant 
will be entitled to his costs throughout. 


R.M. — . Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. VEERASWAMI. 
K. M. K. Subbaraya Chettiar .. Appellant*® 


v 


Abirami Ammal and another .. Respondents. 


Negotiable Instruments Act (XXVI of 1881), section 8B—‘‘ Holder ’—Beneficial owner of the promissory- 
note—If “ holder”? . 

Section 8 of the Negotiable Instruments Act, defines a “ holder ” as a person entitled, in his own. 
name to the possession of the promissory note and to receive or recover the amount due thereon from 
the parties thereto. The rights of an endorsee to sue on the promissory note are rested on special 
statutory provisions. A beneficial owner of the promissory note (the consideration therefor having 
proceeded from such beneficial owner) in as much as he was not the holder of the promissory note, 
cannot sue to recover the money due on the promissory note. 





* S.A. No. 1190 of 1961. 26th November, 1963,. 
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Unless he got a transfer of the note in his name in a suit to compel the promisees to effecta 
transfer or filed a suit on the strength of the declaration to enforce the trust in an appropriate 
manner the beneficial owner could not sue upon the note. 


Venkatarama Reddiar v. Valls Akkal, (1935) 68 M.L.J. 81 :LL.R. 58 Mad. 693, (F.B.) followed. 


In a declaration that he is beneficial owner there is no transfer of the property in the note. 
Beneficial ownership does not carry with it a legal title to the property concerned. A declaration 
that a person is the beneficial owner, does not take the matter further and leaves unaffected the 
legal ttle in the person in whom itinheres and it rests there only until it is transferred to the 
beneficial owner. 


Muthuzesran Chetty v. Govindan Chetty, (1961) 2 M.L.J. 470 (F.B.), distinguishea. 


Appeal against the Decree of the District Court of Tiruchirappalli, dated 15th 
March, 1961, in Appeal Suit No. 126 of 1960, preferred against the Decree of the 
‘Court of the Subordinate Judge of Tiruchirappalli in Original Suit No. 28 of 


1957- 
T. R. Mani, for Appellant. 


M. R. Narayanaswami, N. Kannan and S. Amudachari, for Respondents. 
The Court delivered the following 


Jupamenr.—This Second Appeal by the second defendant has to be allowed as 
the question raised by him is concluded by authority in his favour. That defendant 
executed a promissory note on 15th February, 1954, for asum of Rs. 6,000 
in favour of the first defendant. On 14th February, 1957, the plaintiff, who is the 
first respondent in this Court, sued for a declaration that she was the beneficial 
owner of the promissory note and for a decree for the amount covered by the pro- 
‘missory note against both the defendants. The suit was resisted by the second defen- 
dant on the ground that such a suit did not lie. The trial Court accepted that 
defence and dismissed the suit in so far as it related to the second defendant. The 
‘trial Court, however granted a declaration in favour of the plaintiff to the effect that 
she was the beneficial owner of the promissory note. On appeal by the plaintiff, the 
lower appellate Court reversed the decree of the trial Court and decreed the suit 
against the second defendant, affirmed the declaration granted against the first 
‘defendant, and dismissed the cross-objections filed by that defendant. The second 
defendant alone has come up to this Court in Second Appeal. 


The point strenuously and forcibly argued by Mr. M. S. Venkatarama Ayya, 
is that the lower appellate Court entirely misconceived the true position of the law 
as to the maintainability of the suit in respect of the second defendant. He contends 
that the plaintiff could in no sense be described as a holder of the promissory note, 
and the suit, so far as his client was concerned, being wholly rested on the promis- 
sory note, she could not, in the absence of an endorsement or transfer of the promis- 
sory note in her favour maintain the suit against the second defendant and recover 
on the basis of the promissory note. I accept this contention. No stranger to a 
contract can sue upon it. Thatis abasic principle oflaw. This principle is applied 
to Negotiable Instruments Act, which is but a part of the law of contract. Apart 
from that section 8 of the Negotiable Instruments Act clearly defines a “ holder ” 
as a person entitled, be it noted, in his own name to the possession of the promissory 
note and to receive or recover the amount due thereon from the parties thereto. The 
rights of an endorsee to sue on the promissory note are rested on special statutory 
provisions. Though the plaintiff’s case was that she was the beneficial owner of the 
promissory note as the consideration therefor proceeded from her, inasmuch as 
she was not the holder of the promissory note, it would follow that she could not, on 
the basis of merely being the beneficial owner thereof, sue to recover the money due 
on the promissory note. 


This point was decided by Venkatarama Reddiar v. Valli Akkal”. Varadachariar, Je, 
speaking for the Full Bench, while holding that the beneficial owner could not 
-on the strength of that title, maintain a suit on a promissory note, observed further : 
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“It may be that even upon getting a declaration to this effect (that he is the beneficial owner), 

the beneficiary will not discctly be able to sue upon the promissory note; but that does not mean that a 
declarafion of this kind will be funle. Under other provisions of the Trusts Act, the beneficiary can 
suc for the execution of the trust T compelling the trustee to take the necessary steps and have a 
Receiver appointed in the course of such proceedings so that the Receiver may sue for the debr, or 
‘the beneficiary may also insist upon the trustee conveying the legal title to himself and after such 
‘transfer there will be no difficulty in his suing upon the promissory note in his own name.” 


This decision is clear authority for the proposition that even after getting a decla- 
ration by the beneficial owner of his status as such he could not sue upon the note 
unless he got a transfer of it in his name in a suit to compel the promisces to effect a 
transfer or he filed a suit on the strength of the declaration to enforce the trust in an 
appropriate manner. This principle has been followed in Chinnakuzhandai Ammal v. 
Veerasami Mudaliar}, and Veeraghavaswami v. Mangamma®*, in both of which the facts 
were more or less similar. Walsh, J., in the earlier case did not make particular 
reference to Venkatarama Reddiar v. Valli Akkal 3, but referred to an obiter in Subba 
Narayana Vathiyar v. Ramaswami Aiyar*, and ruled that in circumstances as in the 
present case, the suit by the beneficial owner to enforce the promissory note would 
not be maintainable. The same view Kunhi Raman, J., took in the second of the 
“Cases. 


Mr. M. R. Narayanaswami for the plaintiff first respondent rather ingeni- 
ously pressed that where there is transfer of a promissory note by operation of law, 
the transferee of the note by that means would well be entitled to sue on the note 
and that when a declaration that the plaintiff was the beneficial owner was granted 
it could operate in his favour as a transfer in law and on that basis he would be in a 
Position to recover on the note in the same suit. The learned Counsel, in support 
relied upon Muthuveeran Chetty v. Govindan Cheity5. In that case a Full Bench of 
this Court was concerned with the question whether a member of a joint Hindu 
family to whom a promissory note had been, at a partition, allotted for his share 
could maintain a suit on the note and recover monies due thereunder. The learned 
. Judges were of the opinion that the partition and allotment of the promissory note 
to the share of one of the members of the joint family operated as a transfer in law 
in favour of such a member, so that he would be competent, on this basis, to main- 
tain a suit on the note. It seems to me, with due respect, that a partition of joint 
properties into severalty does not necessarily involve transfer in the sense of a con- 
veyance. All that happens ata partition is that what is held jointly by the members 
of a joint Hindu family is converted into severalty. In other words what is in joint 
_possession is converted into separate possession. In a sense it may be said that this 

rocess involves a kind of transfer. But the basis of the decision, as it seems to me, 
1s that when a promissory note is taken in the name of the manager of a Hindu joint 
family, it is really owned by the family in common, and, in that sense, when. it is 
at a partition, allotted to one of the members of the jomt family, he is the owner 
thereof. Whether this kind of transfer would satisfy the definition of a ‘holder’ 
under the Negotiable Instruments Act, it does not appear to have been argued 
before the Full Bench. In my opinion Muthuoeeran Chetty v. Govindan Cheity® is not, 
therefore, of assistance to the first respondent. The case of a son succeeding to the 
father and on the basis of succession and transfer of title suing On a promissory note, 
is a different one. So, too, as it seems to me, is the case of a Receiver, where there 
is a transfer to him of the assets put in his charge for purposes of administration. 
In a declaration, as is rightly contended by Mr. M.S. Venkatarama Ayyar, there 
is no transfer of the property in the note. Beneficial ownership does not carry 
with it a legal title to the property concerned. A declaration that a person is the 
beneficial owner, does not take the matter further and leaves unaffected the legal 
title in the person in whom it inheres and it rests there only until it is transferred 
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to the beneficial owner. It was perhaps on that basis Varadachariar, J., in Venkata- 
rama Reddiar v. Valli Akkal?, considered that a beneficial owner would'not be com- 
petent, merely on the basis of a declaration to that effect, to sue On a promissory 
note and that in order to render him competent to do so, there must be a transfer in 
his favour. I am therefore unable to accept the contention of Mr. M. R. Narayana- 
swami that on the basis of a declaration granted to the first respondent she would 
be competent to recover on the promissory note. 


‘Tt was contended for the appellant that even assuming that a declaration of 
beneficial ownership would make it competent for the beneficial owner to sue on the 
note, for purposes of limitation the suit to recover should be regarded as having been 
instituted only on the date when the declaration was given and on that basis the 
present suit of the first respondent would be barred against the second defendant. 
On the view I have taken of the effect ofa declaration that the plaintiff was the bene- 
ficial owner, it will, I think, be unnecessary to consider this aspect of the matter. 


I hold that the suit, framed as it was, was not maintainable in so far as it 
related to the second defendant. The Second Appeal is allowed and the judgment 
and decree of the lower appellate Court against the second defendant are set aside 
and the suit against him will stand dismissed. The parties will bear their own costs 
throughout. 


K.LB. —— Appeal allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :—Mnr. S. RAMACHANDRA IYER, Chief Justice. 
E. P. Mohammad Ismail Maracayar .. Petitioner* 


Ue 


Mela Cheval Panchayat, Mela Cheval, Ambasamudram Taluk by 
its Executive Officer and another .. Respondents. 


Madras Village ee (X of 1950), section 17 ( j)—Se Failure of member to pay profession- 
tax within time—Notice of for tax made under rule 6 framed the An eee? of—Whether the 
terms of section 17 require a further notice than ths one contemplated by rule 6—Rasolution of the Panchayat condoning 
ths default of the petitioner—Validity. 


A resolution by the members of the Panchayat to the effect that the default of a member in failing 
to pay profession tax in time should be condoned, will obviously be beyond the powers of the Panchayat 
as section 17 (j) of the Madras Village Panchayats Act, 1950, prescribes that if a member defaults to 
pay tax within the time specified in that provision he shall cease to hold office. The Panchayat will 
have no power to contravene the provision of the statute by passing a resolution that the tax could be 
paid after the period and the statutory disqualification avoided. 


On a true interpretation of section 17 of the Act, no further notice except the one under rule 6 is 
contemplated so far as the current tax is concerned. But the procedure in regard to arrears is different, 
as in many cases there would be obligation upon the Executive Authority to issue a notice for arrears. 
That is because arrears must have already accrued, bill having been issued while tax was currently due 
and it will be pointless to go on issuing notices in respect of arrears. In such a case the statute has 
provided that before a member is disqualified to hold office he should be given a notice. The second 
clause in section 17 which requires a ific notice thereunder deals therefore with a matter different 
from the first which is concerned with the current tax. Therefore, the petitioner had by reason of 
default in not paying tax due within 3 months of a demand on him forfeited his office. 


Petition under Article 227 of the Constitution of India and section 115 of Act 
V of 1908 praying the High Court to revise the Order of the Court of the District 
Munsif, Ambasamudram dated 7th June, 1961 and made in O.P. No.1 of 1961. 


K. Venkataswami, for Petitioner. 
K. S. Naidu, for 1st Respondent. 








1. (1935) 68 M.L.J. 81 : LL.R. 58 Mad. 693 (F.B.). 
* C.R.P. No. 1302 of 1961. 6th December, 1963. 


I] MD. ISMAIL V. MELA CHEVAL PANCHAYAT (Ramachandra Iyer, C.J.). 189 


The Court made the following 


ORrDER.—This Petition under Article 227 of the Constitution is to revise the 
order of the District Munsif of Ambasamudram who declared that the petitioner, 
a member of the Mela Cheval Panchayat, has ceased to hold office by reason of his 
non-payment of arrears of profession tax. 


The petitioner was elected as a member of the panchayat at an election held 
on 28th October, 1958. He was an assessee to profession tax ; and for the half-year 
ending goth September, 1959, tax was due from him. The Executive Officer made 
a demand on him for the tax by his notice dated 26th August, 1959, that being ser- 
ved on him on the same day. It is the case of the Executive Officer, who is the res- 
pondent to this Civil Revision Petition, that the petitioner did not pay the profession 
tax within three months from that date; but that he paid it only on 28th November, 
1959. The respondent thereupon filed an application to the District Munsif of 
Ambasamudram under section 19 of the Madras Village Panchayats Act, 1950 
for finding out whether the petitioner had suffered disqualification and ceased to 
hold office by reason of his failure to pay the tax. 


The petition was contested, the member stating that he had in fact paid the 
tax within a period of three months from the date of issue of notice. In support 
of that contention he produced before Court an undated receipt purporting to 
have been issued by one of the employees of the Panchayat for having received the 
profession tax from him. That by itself could not prove the date of payment. 
But, there were other documents filed before the District Munsif which put the 
matter beyond all possible doubt and showed thatthe tax was paid two days after 
the expiry of the three months from the date of demand. 


The lower Court, on a consideration of the entire evidence, came to the con- 
clusion that the petitioner defaulted to pay the profession tax within three months 
from 26th August, 1959, when he was given notice demanding payment of the same. 
On that conclusion the learned District Munsif declared the petitionerjas having 
ceased to hold office. 


The petitioner had his sympathisers from amogg the other members of the Pan- 
chayat. They understandably enough passed a resolution to the effect that the 
default of the petitioner, ifany, should be condoned. Such a resolution will obviously 
be beyond the powers of the Panchayat as section 17 (7) prescribes that if a member 
defaults to pay tax within the time specified in that provision he shall cease to hold 
office. The Panchayat will have no power to contravene the provision of the statute 
by passing a resolution that the tax could be paid after the period and the statutory 
disqualification avoided. The Executive Authority will not be bound to obey 
such an invalid resolution. 


In this Civil Revision Petition against the order of the learned District Munsif 
Mr. K. Venkataswami, in a very able argument, has contended that before a mem- 
ber of a Panchayat could be held to have ceased to hold office he should have been 
served with a notice expressly under section 17 (J) making a demand upon him for 
the money due; this itis argued will be in addition to the due making of the 
demand. Learned Counsel contended that in this case the notice that was issued 
on 26th August, 1959, was nothing more than the usual demand made by the Pancha- 
yat under Rule 6 of the rules contained under Notification XIX (printed at page 
271 of the Madras Village Panchayats Act, 1950, M.L.J. edition) and that it cannot 
be construed as a valid notice’ under section 17. That provision runs thus : 


“ If the profession tax due from any company or person is not paid, the Executive Authority of 
the Panchayat shall cause a notice to be served on such company or person to pay it within fifteen 
days of the date of such service.”’ 


It will be noticed that the obligation to pay the profession tax for the half-year 
ending goth September, 1959 arises after rst April, 1959, the first day of the half- 
year, for which tax was due. The Executive Authority issued as I said a notice on 
26th August, 1959, in accordance with the provisions of rule 6 referred to above. 
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Section 17 which enumerates the disqualifications of members of a Panchayat, 
states inter alia, . 
“Section 17.—Subject to the provisions of the section 19 a member shall cease to hold office as 
such if he— 
* * * * * * * 

(3) fails to pay arrears of any kind due by him (otherwise than in a, fiduciary capacity) to the- 

Panchayat within three monthr after a bill or notice has been served upon him in pursuance of 
Rules made under this Act, or where in the case of any arrear such Rules do not require the service of 
any bill or notice, within three months after a notice requiring payment of the arrears (which notice- 
it shall be the duty of the Executive Authority of the Panchayat to serve at the earliest possible 
date) has been duly served upon him by the Executive Authority; ” 
Does the terms of section 17 require a further notice than the one contemplated 
by rule 6 referred to above? Support for the argument advanced on behalf of 
the petitioner that such a notice will be necessary, is sought in the latter clause of 
the provision which enjoins on the Executive Authority to issue a special notice in 
regard to arrears of tax. 


I am however unable to accept this contention. Clause (j) gives the member 
a period of three months after “a bill or notice ” has been served upon him in 
pursuance of the Rules made under this Act. Undoubtedly a notice under rule 6 
can. be regarded either as a bill or a notice served urder the Rules made under the 
Act. In terms therefore the section does not contemplate a second or further notice. 
It is very important that persons who come forward to function in or manage repre- 
sentative institutions should themselves be above board. One of the essential duties 
of a civic body, like a Panchayat is to levy and collect the tax so that the necessary 
amenities could be provided for the village. Persons who come forward and get 
elected to such bodies should not themselves be defaulters in respect of the amounts 
due to the Panchayat in which they hold office. This indeed is the policy of the 
Legislature in enacting the stringent provisions as to disqualification of a member 
on a default occurring, so that persons who come forward to manage these represen- 
tative institutions should not be allowed to take advantage of their position and delay 
or default in the payment of tax due to the Panchayat. I am satisfied that on a 
true interpretation of the sectiop no further notice except the one under rule 6 is 
contemplated so far as the current tax is concerned. But the procedure in regard 
to arrears is different, as in many cases there would be obligation upon the Exe- 
cutive Authority to issue a notice for arrears. That is because arrears must have 
already accrued, bill having been issued while tax was currently due and it will be 
pointless to go on issuing notices in respect of arrears. In such a case the Statute has 
provided that before a member is disqualified to hold office he should be given a 
notice. The second clause in the section, which requires a specific notice thereunder, 
deals therefore with a matter different from the first which is concerned with the 
current tax. For the latter i.e., the current tax, section 17 only prescribes the issue 
ofa bill or notice, that is the one which is generally given by the Executive Authority 
to all the assessees. The use of the word ‘bill’ as furnishing the starting point for 
the calculation of time under that provision itself shows that no separate notice under 
that section is contemplated. I am therefore in agreement with the learned District 
Munsif that the petitioner had by reason of default in not paying tax due within 
three months of a demand on him forfeited his office. 


This Civil Revision Petition fails and is dismissed with costs. 
K.L.B. Petstion disrmssed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice, AND Mr. Justice 
K. SRINIVASAN. 


S. Krishnamachari .. Petitioner" 
0 


The State of Madras represented by Deputy Commercial Tax 
Officer, Trichy Town IT. .. Respondent. 


Madras General Sales Tax Act (I of 1959)—‘* Dealer »—-Meaning—Person earning commission—If agent 
or servant—Test. 

The fact that the petitioner’s remuneration is called a “ commission ” cannot mean that he is an 
agent. No discretion in the matter of execution of his duties is vested in him. The existence of a 
right to give direction in the Bet ares of his duties and a power to take disciplinary action against 
the petitioner, would decisively show that the petitioner was nothing more than a servant. He will not 
therefore be a “ dealer’? within the meaning of Madras General Sales Tax Act, 1959. The sale of 
food packets, etc., to the passengers, must, in the circumstances of the case, be regarded as one directly 
made by the Railway Administration through its servant, the petitioner, and the petitioner will not be 
liable to be assessed to sales tax on the turnover. en 


Petition under section 38 of the Madras General Sales Tax Act‘(T of 1959) pray- 
ing the High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras, 
dated 31st March, 1962 and made in T.A. No. 402 of 1961 (relating to 1959-60). 
Appeal No. 178,60-61 on the file of the Appellate Assistant Commissioner (Gommer- 
cial Taxes), Tiruchirapalli (Assessment No. 18298/59-60 on the file of the Deputy 
Commercial Tax Officer, Trichy Town II). 


K. Parasaran, for Petitioner. 


G. Ramanyam, for the Government Pleader (A. Alagiri +) on behalf of 
State. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.7.:—The sole point for consideration in this case is, whether 
the petitioner, who has been assessed to sales tax in respect of commission earned 
by him under a contract with the Railway Administration, during a period of two 
years from ist August, 1958 to 31st July, 1960, is a “dealer” within the meaning of 
the Madras General Sales Tax Act, 1959. The petitioner is the Manager of the 
Swadesamitran Book Stall at the Railway Station at Tiruchirappalli Junction. 
Under an agreement with the Railway Administration, he undertook to vend on the 
station platform and along the train side, food packets, refreshments and beverages 
prepared by the Administration at the Vegetarian Refreshment Room. He was 
allowed for the purpose, the use of the vessels, utensils, furniture, stores, etc., belong- 
ing to the Administration and was to be paid at the end of each day twelve naye 
paise per rupee on the value of edibles or beverages, etc., supplied to him. 'The 
petitioner should employ his own servants for the vending, but they should possess. 
the specified attributes and submit themselves to periodical medical examination 
and character investigation by the Administration. If the latter were to consider 
any servant employed by the petitioner as in any way unfit or had misconducted. 
himself, the petitioner was bound to dismiss him. Petitioner had no right to assign 
his rights or privileges under the agreement. Notwithstanding the agreement, 
it was open to the Administration to sell the food packets, refreshments and beverage 
in its Refreshment Room, stalls, and on the platforms and they could also serve in 
the train compartments. But there was no corresponding liberty to the petitioner: 
he was to sell the edibles and drinks, as Po by the catering department of the 
Administration, at specified places and during the hours when the Refreshment 
Room was working, at prices fixed by it. He was to be supplied his daily require- 
ments and he was bound to remit “‘ the entire sale proceeds of the articles supplied 
during the day intact to the Vegetarian Refreshment Room Manager”. There 
were stipulations as to the furnishing of security by the petitioner, for his and his 
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servants’ orderly conduct, for forfeiture of security and termination of the agree- 
ment. Clause 17 of the agreement stated that the petitioner was liable to pay, at 
the sole discretion of the Administration, a fine of not exceeding Rs.100 for 
complaints, which, in its opinion, had been substantiated against him, in the 
matter of the sale of the articles. Clause 21 required that the petitioner and his 
servants should carry out the instructions given by the authorised officials of the 
„Administration in the day to day performance of the agreement. 


These provisions indicate that there was a great degree of control and direction 
‘by the Administration in respect of the manner in which the food packets, etc., 
were to be sold by the petitioner to the railway passengers. 


Though the agreement is not clear about it, the Tribunal below has held that 
unsold refreshments could not be returned by the petitioner vendor to the Adminis- 
tration ; but, on the contrary, he would be liable to the latter for their price. 
‘Clause 18 (17), however, speaks only of the vendor remitting the entire sale proceeds 
of the articles supplied ; it has no reference to the petitioner being liable for the price 
himself. ‘That, however, is not of much importance, as both the parties appear 
to have contemplated that the vendor would indent only for such quantity of the 
food articles as would be necessary, it being not open to him to sell themto outsiders. 
The agreement provided that neither the vendor nor his servants could claim com- 
pensation or damages for injury sustained during the course of the performance of 
their duties. 

The departmental officers held that the agreement envisaged a sale by the 
Administration of the food packets, etc., to the petitioner and a second sale by him 
to the passengers of the Railway. The Tribunal sustained that view; it also held that 
‘the petitioner would be liable to be assessed on the turnover even as an agent. 


We are, however, unable to accept the conclusion. There is very little material 
in the case to show that there was a sale of the foodstuffs to the petitioner ; the agree- 
ment was for a specific purpose, namely, that of vending on the platform the articles 
prepared by the Refreshment Room. A sale implies that the vendor will be an 
independent contractor, that is, one who is not subject to the control of the vendee 
after the purchase has been made. It is true that the agreement may stipulate 
certain conditions ; but the petitioner should have complete discretion in things not 
specified in the agreement. Here, we find that the petitioner was bound to obey 
such instructions as the Railway Officials might give in the day to day performance 
of the agreement. Secondly, there is a power in the Railway Administration to 
punish the petitioner for misconduct by imposing a fine upto a limit of Rs. 100. 
That is quite inconsistent with the relationship of a vendor and vendee. 


The Appellate ‘Tribunal found in favour of such relationship on a curious line 
‘of reasoning and by adopting an unsatisfactory procedure. It has stated : 

“ The suggestion that it was the Railway who sold the refreshments through him (petitioner) as 
its servant is puerile. We have asked the State Representative to verify as to what obtained in practice. 
He has done so. It is seen from the letter addressed to the appellant that items of refreshments or 
‘beverages given to the appellant vendor by the Refreshment Room Manager for sale would not be 
taken back if left unsold. The vendor should pay the value of the refreshments and beverages taken 
over by him less the commission by cash ın advance to the Manager, Vegetarian Refreshment Room. 
The sale from the Railway department to the vendor is stated to be outright sale for listed price less 
commission. ” 

The terms of the contract between the parties have been reduced to writing 
-and they alone must, ordinarily be considered to ascertain the nature of the transac- 
tion evidenced by it. The Tribunal had no reason to go behind the terms and 
ascertain what was obtaining in practice. Even more objectionable is the Tribunal’s 
‘direttion to the State Representative to verify what had been presumably done 
under the agreement. How that can be evidence, we fail to see. The procedure 
adopted by the Tribunal can hardly be termed a judicial one. 


The Tribunal has referred to the clause in the agreement regarding the non- 
liability of the Administration for injuries to the vendor or his employees, as showing 
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that there was no relationship of master and.servant. That is no doubt so. But, 
if, on a consideration of the other parts of the agreement, sucha relationship is esta- 
blished as we hold that it is, this clause can only be regarded as invalid, so far as 
the liability under the Workmen’s Compensation Act is concerned. From what 
we have said above, it is clear that the petitioner was merely to carry out méchani- 
cally the orders of the Administration, whether it be under the agreement or other- 
wise. The fact that his remuneration is called a “‘ commission ’? cannot mean that 
he is an agent. No discretion in the matter of execution of his duties is vested 
in him. The existence of a right to give direction in the performance of the duties 
and of a power to take disciplinary action would, in our opinion, decisively show ` 
that the petitioner was nothing.more than a servant. He will not, therefore, be a 
“dealer ”. The sale of food packets, etc., to the passengers must, in the circums- 
tances of the case, be regarded dstone directly made by the Railway Administration 
through its servant, the petitioner, and that the latter will not be liable to be assessed 
to Sales Tax on the Turnover. 


The order of assessment will be set aside with costs. Counsel’s fee Rs. 100. 
KLB. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AND Mr. JUSTICE 
P. RAMAKRISHAN. ; 


A. Somasundara Reddiar © a. Appellani* 
U. j a 
K.M.S. Roadways (Private), Ltd., Jayankondam and others .. Respondents. 

Motor Vehicles Act (IV of 1939), as amended by Madras Act (XX of 1948), section 43-A (2)—Scope and 
construction—Power of State Government to extend route —If includes power to curtail part of it and to extend— 
“t Extend» —Meaning of. . 

It is not competent for the State Government under section 43-A (2) of the Motor Vehicles Act 
to extend a route after curtailing a part of it. The power of tho Government under the section is only 
a general administrative power which cannot be utilised for the benefit of any individual operator. 
Extension of a route from a point at the middle of it, by abandoning a I seal of the original route, 
cannot be held to be a case of extending the route within the meaning of section 43-A (2). 

The word “ extend ” in the section must, in the absence of any indication in the statute itself, be 
given its popular meaning, i.s., “‘ prolong” or “ enlarge”. 

Appeal under clause 15 of the Letters Patent aganist the Order of the Honour- 
able Mr. Justice Veeraswami, dated 31st October, 1962, and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petition No. 41 3 of 
1962, presented under Article 226 of the Constitution of India, to issue a Writ of 
mandanus directing the Regional Transport Authority of Tiruchirappalli and 
Thanjavur to forbear from giving effect to G.O. Ms. No. 98 Home, dated 5th Janu- 
ary, 1962 of the Second Respondent, the State of Madras. i 


K. Rajah Iyer and N. G: Krishna Iyengar, for Appellant. 
M. N. Rangachan, The Additional Government Pleader for Respondents. 


The Judgment of the Court was delivered by n 

Ramachandra Iyer, C.7.—This Appeal: from the judgment of Veeraswami, J., 
raises a question as to the validity of an order of the State Government, purporting 
to be made under section 43-A (2) of the Motor Vehicles Act, whereby two existing 
routes for running stage carriages were curtailed in part and extended in another 
direction. g l , 

The appellant, a bus operator, had permits to run a stage carriage over two 
routes, namely, ‘Tiruchirappalli-Jayankondam-Sendurai and Thiruchirapalli-Jayan- 
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kondam-Madanathur. .In both the cases, the buses have to run over the same road 
from Tiruchirappalli to Jayankondan ; thereafter, the route to Sendurai goes north, 
while that to Madanathur goes south. Originally, the buses ran only from ‘Tiruchi- 
rappalli to Jayankondan. That route was sanctioned some time prior to the 
year 1930 subsequently, the routes were varied by the Regional ‘Transport Authority, 
so that the buses destined for Jayankondan were allowed to run to Madanathur and. 
Sendurai. Those changes were effected in the year 1949 and 1954, respectively, 
The appellant, who held two permits, moved the Government to issue an order under 
section 43-A (2) of the Act, so as to extend’ the routes to Mayuram, situate cast 
of Jayankondan, after passing through several populous villages. His proposal 
was that in the existing routes, the. sectors, from Jayankondan to Madanathur 
and to Sendurai should be cut out and therest of the route extended from Jayan- 
kondan to Mayuram. This was acceded to by the Government, who by G.O.Ms. 
No. 98, Home, dated 5th January, 1962 notified the extension. The appellant 
followed up that order by an application under section 57 (8) of the Act for varia- 
tion of the conditions of his permit, so as to enable him to run his two buses up to 
Mayuram, abandoning the service available to passangers from and to places bet- 
ween Sendurai and Madanathur to Jayankondan. 


It was at this stage that the first respondent, another bus operator, filed two 
applications to this Court under Article 226 of the Constitution for the issue of a 
writ of certiorari to quash the order of the Government or, in the alternative, for a 
writ of mandamus to direct the concerned Regional Transport Authority to forbear 
from giving effect to that order. The order of the Government being an adminis- 
trative one, no question of issue of a writ of certiorari can arise. ‘The learned Judge 
therefore, dismissed that application. But the petition for the issue of a writ of 
mandamus was successful ; the learned Judge held that it was not competent for 
the Government to extend a route after curtailing a part of it. 


At first we entertained certain doubts whether the power of the Government 
to vary the route, in the way they had done it, could be justified under section ar 
of the General Clauses Act (Central Act X of 1897), corresponding to section 15 
of the Madras General Clauses Act I of 1891. But it was conceded that the open- 
ing up of the original route from Tiruchirappalli to Jayankondam was not by virtue: 
of any direction of the State Government under section 43-A (2) of the Act, which 
was introduced in the Act only subsequently, i.e., in the year 1954. If the original 
notification regarding the opening up of the route was not by virtue of any statutory 
power to issue notifications, an extension of that route cannot be justified under the 
provisions of section 21 of the General Clauses Act. 1897. 


Now coming to the main point-in the case, section 43-A (2) says :— 
“The State Government may, on a consideration of the matters set forth in sub-section (1)[of 
section 47, direct any Regional Transport Authority or the State Transport Authority to open any 


new route or to extend an existing route or to permit additional stage carriages to be put, or to reduce 
the number of stage carriages, on any specified route. ” 


But the power of the Government under the aforesaid provision is only a general 
administrative power, which cannot be utilised for the benefit of any individual 
operator. Mr. K. Rajah Ayyar, appearing for the appellant contends that the 
power to extend conferred under the aforesaid provision must imply a power to curtail 
and extend: A similar question arose in Kuppuswamy v. Ramachandran}, where an 
- operator applied for a variation of his route by cutting out a portion of it and divert- 
-ing the bus to a different destination. It was held that it was not a permissible- 
‘variation under the provisions of the Act. That view -has been. accepted by the 
majority of Judges in the Full Bench decision in W.P. No. 1259 of 10962 
(Natesa Mudaliar v. Sri Dhanapal Bus Service (P.), Lid.)* 
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But, what we have to consider in the present case is different. Section 43-À 
(2) confers a power on the State Government to extend a route. The word “ extend” 
means, “‘ to prolong, to enlarge’. Extension of a route from a point at the middle 
of it, by abandoning a portion of the original route, cannot be held to be.a case 
of extending the route within the meaning of section 43-A (2). 


As has been pointed out in Kuppuswami v. Ramachandran?, when a permit fixes 
two termini ox a particular route, the cutting up of a part of the route and abandon- 
ment of one of the termini thereby, will affect the integrity of the route for which the 
permit had been granted. But, learned Counsel for the appellant has contended 
that as extension is only a form of variation, the word “ extend ” in section 43-A (2) 
should be read as including a power of variation. Variation, it is said, will include a 
power to abandon a part of the route and get the rest of it extended. In the Fulf 
Bench decision, to which we referred just now, J agadisan, J., defining the word 
“ variation ”? said, that it- ` -- cee 

-“ means a departure from the former or a normal condition or from a standard or type. Any 
deflection of the route, whether it be by way of curtailment and engrafting of another area, or 
whether it be a mere extension of the pre-existing route by a few miles, or whether it be by way of a 
change of the two termini, would amount to a variation.” ' nee $ 


This has been relied on to support the interpretation put forward. Fallacy under- 
lied this argument. The word “extend ” in the statute, must, in the absence of 
any indication in the enactment itself, be given its popular meaning. To say that 
the word “ extend ” will be comprehended by the word ‘ variation ” and that the 

word “variation ” in turn might in certain circumstances mean curtailment and, 
therefore the word ‘“‘extend ” should involve the idea of curtailment, is wrong logic, 

amounting to quibbling. For, if that method of interpretation were to be adopted, 
the Court will have to give ameaning which will be the very reverse of the actuaf 


meaning of the word. 


Mr. Rajah Ayyar, however, invited our attention to arecent judgment of ours 
in W.A. Nos. 106 to 111 of 1962, where speaking of section 43-A (2) it was observed + 

“ Section 43-A (2) deals with a general power in the Government to alter or vary routes without’ 
reference to the qualification of particular applicants for permits. ” 


Relying upon this statement, he argued that section 43-A (2) would empower the 
State Government to vary the route, whether by extending or curtailing the same. 
We regret that in making the observation above extracted, we have not been quite 
accurate, as the section only refers to a power of extension of a route and not of 
variation. It will be noticed that the actual decision in that case did not depend 
upon that observation which was incidental. We cannot, therefore, accept the 
contention that the power of extension granted under section 43-A (2) would in- 
clude the power to curtail a part of the route and extend the rest. To accept that 
contention and interpret the statute in that way would mean that it would be open 
to the State Government to retain only a vestige of an old sanctioned route, which. 
was presumably opened for the benefit of the public, and divert the buses to a differ- 
ent destination altogether. That could hardly have been the intention of the 
Legislature when it conferred an administrative power upon the State Government 
to issue general instructions for the purpose .of extending a route, which implies: 
keeping intact, the two termini of the sanctioned route. 


It has next been argued that present route should, on the principle of Kuppu-. 
swamy v. Ramachandran1, be regarded as a new route, and as the State Government 
has the power of opening up of a new route, it should be held to have so done in the 
instant case. But the Government did not purport to open up any new route under 
the impugned notification. What it did was to permit the curtailment of part of 
the existing route and to extend the remaining part to Mayuram. If the argument 
were to be accepted, then the old route must be held to have been entirely aban- 
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«doned, in which case, the appellant would have to surrender his permit. This 
however, he is not prepared to do. Nor is it the case of any party that the new 
routes are in addition to the old ones. What the appellant wants is that his permit 
should be altered in such a way that he is able to take his buses from Tiruchirappalli 
straight to Mayuram, without serving the area between Jayankondam and Madana- 
thur and Jayankondan to Sendurai. It will be a misnomer to call this either a 
new route or the extension of an old one. 


We therefore agree with the learned Judge that G.O. No. 98, Home, dated 
5th January, 1962, was one beyond the powers of the Government, not being autho- 
Fised by section 43-A (2) of the Motor Vehicles Act. 


The appeal fails and is dismissed with costs. 


P.RN. Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present :-—Mr. S. RAMAGHANDRA Iver, Chief Justices AND Mr. JusTIcE 
P. RAMAKRISHNAN. 
M. L. S. Valliammai Achi and others ' .. Appellants * 
D 


P. Vellachami and others i : .. Respondents. 
Madras Estates (Supplementary) Act (XXX of 1956), section 7—Inam estate—Test—Construction of grant. 
In the instant case, that the lands had been brought under cultivation even before the date of the 
grant is plain from the fact that there ia reference in the document to cultivated lands as well as Kudis 
or cultivating tenants. ‘The terms of the grant are no doubt wide, and, but for the reference to the 
Kudis, they can be regarded as comprehensive enough to include the right to the soil of the lands 
in the village. ` There is no kind of reservation in the grant to indicate that anything but the full rights 
in the land had been granted to the grantee. Tho document is styled as Bhoodhanam, a word which is 
indicative of the fact that the t was of the land and not of the Melvaram alone. Further the 
extent of the grant is descri as conveying to the grantee “ Ashtabogham and Dhasawayams”’. 
‘These words generally indicate that full ownership in the soil of the land itself had been conferred on 
the grantee. In the recent decision of the Madras High Court in S.T.A. No. 151 of 1958, it was held 


that the uso of the word “ Bhudhanam ” in a grant, in the absence of any indication therein about the 

„existence of a ryot on the land, must be construed as an assignment of both the warams in the land. 
In the document in that case, there was no reference to existence of “ kudi” which is found in the 
present grant. 

It may be that at the time of the grant, a small portion of the cultivated or cultivable area was in 
the occupation of kudis and the rest of it was at the complete disposal of the grantor. It could not 
“bo an inaccurate description under those Grcumstances, for the grant to have been described as one 
cof the land with all rights in the soil, for the grantee would have undoubtedly such rights in lands not 


occupied by the tenants. 
Thus the view of the Tribunal that the seo ae grant was of the Zamin dar’s share in regard 


‘to some of the lands in the village, while in to others it was of the land itselfis correct. The 
-village, therefore, will be an “Inam Estate”. 

Appeal under section 7 of Madras Act XXX of 1956 against the order of the 
‘Estates Abolition Tribunal, Madurai, dated soth January, 19 58, in Revenue 
Application No. 10 of 1957- 


K. Parasaran, for Appellants. 
N. G. Srinivasan, for Respondents Nos. 1 and 2. 
The Government Pleader and F. Ramaswamt, for grd Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, G.7.—This is an appeal under section 7 of Act XXX of 
-1956, filed by the landholders against the decision of the Special Tribunal at 
‘Madurai, functioning under that enactments which held the village of Kothakudi 
:in Mangulam Taluk in Madurai District to be an Inam Estate. The proceedings 
leading up to the present appeal has a chequered history. Soon after the enactment 
of the Abolition Act (Madras Act XXVI of 1948), the Assistant Settlement Officer, 
` Manamadurai, who took action suo motu, held the village to be an Inam Estate. 
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There was an appeal from that decision to the Estates Abolition Tribunal at Madurai 

which by its order dated 16th January, 1951, found ‘that the village was not an 

Inam Estate. That order was, however, set aside four years later at the instance of 
certain ryots in the village, who complained that they had no notice of the proceed- 

ings. Fresh evidence was allowed to be let in and the matter was ultimately 

remanded to the Assistant Settlement Officer for fresh consideration. He held. 
that the Inam grant being of an entire village, it would be an “ estate ” under the 

provisions of the Madras Estates Land Act but that it would not be an Inam Estate 

under section 2 (7) of the Abolition Act, as, in his view, the land itself had been 

granted to the Inamdar. The ryots appealed. In the meanwhile Madras Act XXX 

of 1956 came into force. Conformably to it, the appeal was treated as an original’ 
application and, after following the prescribed procedure, the Special Tribunal, 

on a consideration of the entire evidence, came to the conclusion that the village: 
was an Inam Estate. This conclusion has been challenged by the landholders on 

two grounds: (i) that the village of Kothakudi, at the time of the grant, was only 
a part of the larger village Sramam and that therefore it will not be an “ estate ” 

and much less an Inam Estate ; (ii) even ifthe grant is to be regarded as comprising” 

the entire village, inasmuch as the grant was of the land itself, it cannot þe an Inam. 
Estate. 


Fortunately, a copy of the original deed of grant is available and it has been 
marked as Exhibit B-5. That shows that in the year 1802 the Raja of Ramnad. 
made a gift of the village, comprising an.area of about Acs. 43, 77 cents, after 
deducting Porambokes, to one Sivarama Vadhiyar on the day of the Lunar Eclipse 
that year. The grant is in Tamil and the subject-matter of the grant runs thus : 


“'The four boundaries of Kothakudi Uzhalankulam, situate in the village residential area of 
Mangala Nadu, are as follows :° Lying to the east of Mudikkarai limits punja, puravu, and the tank 
channel of the village, west of the village tank eastern bund water belt and inner sluice and the northern. 
channel, south of the drain channel of the field of Pudukulam and the border stone of the water belt 
area of Kothakudi and the pathway of the village of Kalli and north of the inner sluice in the water 
belt area of the southern bund of the village tank and the Tethamaram and the Melakal Kadakombu ; 
comprised within these four boundaries, the Kothakudi Uzhalankulam and-Chinna Kothakudi and 
the iriner Oorani, attached to it and Sithayadi‘orani, isk Sema with the nanja and punja lands, the 
fruit-bearing and timber trees, high level and low level lands, Natham,~Chei, Thalai and Fishery 
rights in the tanks, the trees and the wells etc., and all the rights over the kudi, Padai, Pallu, Parai. 
and all Samudhayam rights (gap grw Lpr Duj) with the eight kinds of enjoyment and ‘ten. 
kinds of- possession (eRe Guirs SET unrrAuk agb). such, “ag treasures, treasure troves, 
water, trees, stones etc., with powers of alienation by way: of gift, exchange, sale, etc., shall be held 
and enjoyed permanently .......... sees eeeeee 
The document describes itself as Bhoodhanam. The name of the village as well ag 
the boundaries thereof appear to indicate that the grant must have been of a whole 
village. But it has been argued that as the subject-matter of the grant is described 
as lying to the east of Punjai Puravu, the grant must have been only of a part of 
the village. The word “ Puravu ” only means “‘ vicinity? and we cannot see 
how the use of that word can, in any a indicate that the grant was only of a part 
of the village. 

But the more substantial genon in the case opie: to the question whether 
the grant was of both the Warams in the lands or only of the Melwaram rights in 
Cultivated lands. That the lands has been brought undér cultivation even before- 
the date of the grant is plain from the fact that there is reference in the document 
to cultivated lands as well as Kudis or cultivating tenants. The terms of the grant 
are no doubt wide, and, but for the reference to the Kudis, they can be regarded as 
comprehensive enough to include the right to the soil of the lands in the village. 
There is no kind of reservation in the grant to indicate that anything but the full 
rights in the land had been granted to the grantee. The document is styled as 
Bhoodhanam, a word which is indicative of the fact that the grant was ofthe land 
and not of the Melwaram alone; See Subramania Aiyar v. Onnappa Goundan' and Bapiak 
v. Venkatarainam®. Further the extent of the grant is described as conveying to 
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the grantee “ Ashtabogham and Dasaswamyams.” In Wilson’s Glossary, the 
terms ‘‘ Ashtabogham ” has been defined thus : 


“ Enjoyment of the whole, or’the eight products of an estate ; or the land cultivated, siddhi ; the 
produce of such land, sadhya; uncultivable or rocky land and its products, as minerals ctc., pashana ; 
property deposited on the land, nikshepa ; treasure-trove, nidhi ; waters and their produce, jalamtrtam ; 
actual privileges, akshini ; prospective rights and privileges, agami. ” 

The word “ Dasaswamyam ” refers to the ten kinds of rights to property 
‘with-water, mineral, trees, etc. These words generally indicate that full ownership 
in the soil of the land itself had been conferred on the grantee. In the recent 
decision of Jagadisan and Srinivasan, JJ., in Sp.T.A. No. 151 of 1958, it was held 
that the use of the word “ Bhoodhanam ” in a grant, in the absence of any indication 
therein about the existence of a ryot on the land, must be construed as an assignment 
of both the warams in the land. In the document in that case, there was no refer- 
ence to the existence of“ Kudi ” which we find in the present grant. 


The word “ Kudiyan ” means a cultivating tenant. Reference to that word 
in the grant now under consideration would show that there were ryots on the 
land, for under the common law of India, the right of the ryot to possession of a 
land arose from occupancy. That is to say, once he occupied the land and brought 
it under cultiv, the Ruler was thereafter entitled only to the Rajabhagam 
while the occupier obtained the beneficial interest, subject to the payment of 
Rajabhagam, in the land. That was known as “ Kudiwaram ”. Such an occupier 
was never regarded as a tenant of the Ruler. Ifa grant was made subsequent to 
the occupation by a cultivator, what the grantor had in the land thereafter was the 
right to receive Rajabhagam and not the entire interest. Therefore any grant of 
that land with a right to possession thereof, would convey to the grantee only such 
Tights as the grantor had. 


Mr. Parasaran appearing for the appellants has placed considerable reliance 
upon the use of the words “ Bhoodhanam ” as well as “‘ Ashtabhogam and Dasa- 
Swamyam ” in the document, and argued that if really there had been occupancy 
ryots on the land, those words could not have been used by the grantor in the deed 
of gift. While it can be conceded that the contention has force, we are of opinion 
that it cannot be accepted here ; for, to do so would be to ignore the existence of 
Kudis on the property. It may be that at the time of the grant, a small portion 
of the cultivated or cultivable area was in the occupation of Kudis and the rest of 
it was at the complete disposal of the grantor ; it could.not be an inaccurate 
description, under those circumstances, for the grant to have been described as 
one of the land with all rights in the soil, for the grantee would have undoubtedly 
such rights in lands not occupaid by the tenants. 

We are, therefore, of opinion that the view taken by the Tribunal that the 
original grant was of the Zamindar’s share in regard to some of the lands in the 
village, while in regard to others it was of the land itself is correct. The village 
will, therefore, be an ‘‘ Inam Estate.” The appeal fails and is dismissed with costs. 


K.LB. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mr. Justice T. VENKATADRI. 
Sambandam Pillai and another .. Appellahts* 


v 


Ramaswami Naidu and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 56—Right of mortgage to bring to sale all or any of the items 
mortgaged——If absolute or paramount—Order in which properties directed to be sold by decree to bs executed— 
Discretion of Court—Mortgages decresholder releasing major ion of properties mortgaged and seeking to sell 
aria’ by stranger—Power and duty of Court to e me O Procedure Code (V of 1908), Order 34, 

There is no warrant for holding that a mortgagee is the absolute master of the situation and that 
he can dictate to the Court the order in which he would sell the mortgaged properties. There is a 
discretion vested in the Court in the matter of fixing the order in which the properties should be put 
up for sale ; this discretion has to be exercised in a reasonable and just manner, consistent with the 
equities of the case. It is not open to the mortgagee to throw the burden of the entire debt upon a 
particular item only of the mortgaged property and release the remaining items as he likes. The 
Court which executes the decree aap ree sale of numerous properties has to be guided by what 
it thinks to be consonant with justice to all the parties Concerned aih due regard to the mortgagee’s 
right to have his mortgage money satisfied by sale of all the mortgaged properties or a sufficient ‘por- 
tion thereof. The Court should frustrate any attempt on his to throw most of the burden on one 
only of the mortgaged properties. ‘The Court has undoubtedly a discretion in the matter and would 
not allow the creditor to select his own victim and, from caprice of favouritism, to turn a “‘ common 
burden ” into a “ gross personal oppression’. ‘The mortgagee decrecholder has no right to single 
out one purchaser of an item of hypotheca and insist on bringing that item to sale out of mala fide 
motives, such as spite or personal animosity. In such a case, if the ‘Executing Court finds or has 
reason to believe that the decrecholder in making a differentiation which the law allows him, is 
animated by mala fids motives, it can and will step in and direct an equitable sale without a pi of 
course, to the mortgagee’s right to bring every bit of the hypotheca to sale in satisfaction of the decree. 

Where the act of the mortgagee, in releasing some items has the effect of extinguishing the mortgage 
lien upon any portion of the mortgaged property so as to relieve it from the liability to bear its pro- 
portion of the debt he cannot recover more than what the property he proceeds against would be 
rateably liable for. 


Appeal against the order of the District Court of South Arcot at Cuddalore 
dated 15th January, 1962, and made in C.M.A. Nos. 3 and 5 of 1961, preferred 
against the order of the Court of the Subordinate Judge of Cuddalore dated 1st 
November, 1960, and made in E.A. No. 700 of 1960 in E.P. No. 152 of 1960 in 
O.S. No. 31 of 1945. 


K. Seroabhauman, for Appellants. 
V. Ramaswamt,"K. Alagiriswami and K. Gopalaswami, for Respondents. 
The Court delivered the following 


Jopament.—This appeal arises out of execution proceedings in O.S. No. 31 
of 1945 on the file of the Sub-Court, Cuddalore. The sixth defendant in the suit 
is the first appellant herein. He and his son filed an application E.A. No. 700 of 
1960, out of which this appeal arises, for directing the decreeholder in O.S. No. 31 
of 1945 to sell items 1 to 15 and 17 to 25 of the decree first in execution and to sell 
item 16 afterwards. When this application came up before the learned Subordinate 
Judge, Cuddalore, he allowed the application, subject to the condition, namely 
that item 16 would be sold in the order in which it was found in the decree seriatim. 
The assignee-decreeholder filed an appeal against the said direction to the District 
Judge, Cuddalore. He held that the assignee-decreeholder had a right to proceed 
only against item 16 which belonged to Sambandam Pillai, the sixth defendant 
the original mortgagor, and thus set aside the order of the learned Subordinate 
Judge. The assignee-decreeholder was thus permitted to proceed in execution 
only against item 16. It is against this order the sixth defendant has preferred 


this appeal. 


| SAA.AO. No. 76 of 1962. 14th Fobeuary, 1964, 





200 THE MADRAS LAW JOURNAL REPORTS. [1965 
It is necessary to state briefly the facts which led to the filing of the petition by 
the appellants herein in the Executing’ Court. A security bond was executed for 
Rs. 9,000 by one Venugopala Naidu, the second defendant in the suit in favour of 
the District Munsif, Vridhachalam, for the benefit of one Seshayya Naidu. The, 
security bond comprised 25 items of property belonging to Venugopal Naidu. 
While the security bond was in force, Venugopala Naidu and his sons, defendants 
ae 5, sold items 16 of the property to the sixth defendant-appellamt for Rs. 3,000. 
imuarly, defendants 2 to 5 executed another sale-deed in respect of items 20, 24 and 
25 in favour of the gth and roth defendants, who are the legal representatives of 
the seventh defendant. Subsequently, in the year 1945, Seshayya Naidu filed the 
suit, O.S. No. 31 of 1945 on the file of the Sub-Court, Cuddalore, on the security 
bond executed by Venugopala Naidu in favour of the District Munsif, Vridhachalam 
and all the purchasers were impleaded as parties. A preliminary decree was passed 
on gist January, 1947, for Rs. 9,570-4-0. The decree was against defendants 2 to 
6 and 8 to 10, and the charge was spread all over the items of property. Subse- 
quently, the decreeholder, Seshayya Naidu, assigned the decree to one Ramasami 
Naidu, the present first respondent herein. A final decree was passed on 18th 
July, 1955. The said Ramaswami Naidu, after obtaining the assignment of the 
‘decree, released items 20, 24 and 25 in favour of the gth and roth defendants on roth 
March? 1958, by a registered release deed, Exhibit B-1,in consideration of Rs. 100. 
‘On 16th July, 1958, the assignee-decreeholder filed E.P. No. 398 of 1958, praying 
‘for a sale of all the 25 items without mentioning the release of items 20, 24 and 25 
under Exhibit B-1 already referred to. When the Court returned the petition on 
13th August, 1958, with a direction that he should file the sale papers, the assignee- 
decreeholder filed the sale papers on 25th August, 1958, only in respect of item 16 
‘with a note that, as the encumbarance certificates in respect of items 1 to 15 and 17 
.to 25 have not yet been obtained, he would bring those items to sale subsequently. 
-Before the.said E.P. came for hearing, the assignee-decreeholder released items 
‘I to 11, 14, 15, 17 to 19 and 21 to 23 in favour of the second defendant, Venugopala 
Naidu, the person who executed the security bond, for a sum of Rs. 500, an extent 
of 23.66:acres of punja land and 4.70 acres Nanja land. The first appellant herein 
objected to: the procedure adopted by: the assigne¢-decree holder. The execution 
application was, therefore, withdrawn. Again, on 29th February, 1960, the assignee 
decree holder filed another Execution Petition (E.P. No. 1 52 of 1960) for the-sale 
of item 16. The appellant herein filed E.A. No. 700 of 1960, alleging that he is 
the bona fide purchaser of item 16 from defendants 2 to 5 for a valid consideration 
of Rs. 3,000 that the first respondent took an. assignment of the decree for’ a low 
consideration and is maliciously bringing tq sale only item 16 and that the other 
respondents got the secured property on release from the’ “assignee-decrecholder 
for a low consideration. He, therefore, prayed the Court that his property item 
16 should be ordered to be sold last, after items 1 to 15 and 17 to 25. The assignee- 
decrécholder ‘resisted the application supported by.the second defendant, 
Venugopala Naidu, who obtained release cf the major items of property. The 
-assignee-decrecholder asserted as: a mortgagee-assignee-decrecholder he was 
entitled ‘to release some items and to proceed against any item of the mortgage as 
‘he pleased and submitted that this- matter could not be gone into in execution 
proceedings. The learned Subordinate Judge. was convinced that the assignee- 
‘decreeholder was actuated by mala fides in.singling out item 16 and im bringing 
.that property -to sale, and allowed the application filed by the sixth defendant and 
ordered that the properties should be.sold in the order in which they were found in 
ithe decree.. ‘The learned District Judge, on appeal by the - assignee-decreeholder, 
observed that the Court should frustrate any attempt on the part of the decree- 
holders to throw most of the burden mala fide on only one of the mortgaged proper- 
ties. However, he ‘came to the conclusion that the. mortgagee would have a 
J paramount right-to have the entire mortgage amount recovered from all or any of 
the properties comprised in the mortgage and that this right should be whittled 
down only by clear and express words in the enactment or by necessary intendment, 
and that the provisions of section of section 56 of the Transfer. of Property: Act and 
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Order 34, Rules 4 and 5, Civil Procedure Code, neither expressly nor by necessary 
intendment curtail the powers of the mortgagee to release the rights in respect of 
some properties of the mortgage by virtue of the dominant right to realise the entire 
decree debt only from some of the properties comprised in the mortgage. The 
sixth defendant has come in appeal. 


Now, I have to consider how far this observation made by the District Judge 
is correct and in accordance with law. A Bench of this Gourt has held as early as 
1906 in Krishna Ayyar v. Muthukumaraswamiya Pilatit. 


TEAST it was or competent to the Gourt to exercise the control, which it did, so as to. 
bring the different items of property comprised in the decree to sale in a particular order with a view 
properly to adjust the equities possessed by the parties who were before it and who were all the parties. 
interested in the different items constituting the security. ” 


It is true that a Full Bench of this Court in Appayya v. Rangayya,? has held that a. 
bona fide purchaser, who purchases for value a portion of a mortgaged property 
without notice of such mortgage, has no right, in a suit by the mortgagee to en- 
force his mortgage, to insist that the portion not sold to him must be proceeded 
against first and the portion purchased by him must be sold only for the balance, 
if any due. But the principle laid down by the Full Bench was subsequently 
referred to and explained by another Division Bench of this Court in Raghavachariar v. 
‘Krishna Reddi.” l i 

“'The only question that I have to consider is whether it is right that the order of sale of these 
properties should be regulated by the order of Court and that, in my judgment, must depend on whether 
the a nt has got a good, equitable right as between himself’: and the mortgagor and as between. 
himself and the other persons interested in the other mortgaged property ; and if he has a right to 
preference then it is the duty of the Court to give him preference, taking care, of course, that the mort- 
gagee is not prejudiced ” . or . = 
Thus, there is no direct authority that the mortgagee is the absolute master of the 
situation and that he could dictate to the Court the order in which he would sell 
the mortgaged properties. On the other hand, there is plenty of authority in. 
support of the view that there is a discretion vested in Court in fixing the order im 
which the property should be put up for sale, and, of course, this discretion is to be 
exercised in a reasonable and just manner consistent with the, équities of the case. 
The facts of this case disclose mala fides of the assignee-decrecholder and a conspiracy 
between the assignee-decreeholder and the person who originally executed’ the 
security bond, Venugopala Naidu, the second defendant in the suit, to bring ‘item: 
16 to sale (the property originally belonged to the second: defendant and subsequently 
sold by defendants 2 to 5 to the appellant herein), after giving release of all the other 
itéms of property to the second and: the seventh defendants. The main object 
seems to be that after enabling Venugopala -Naidu to get back all the items of 
property which he originally gave as security in -favour of the District Munsif, 
Vridhachalam for a low consideration of Rs. 500 and Rs. 100 the assignee decree- 
holder wanted to proceed against item 16 only for recovery of the decree amount. 
It is a deliberate attempt on the part of the assignee-decreeholder and Venugopala. 
Naidu to throw the entire burden of the decree on item 16 only. It has been. held 
by a Division Bench of the Calcutta High Court as early as 1905 in Surjuram Marwari v. 
Barhamdeo Persad*: _— ; 


“ Itis not open toa mortgagee to throw the burden of the entire debt and a portion only of 
the mortgaged property and release the remainder....” 
The same principle has been reiterated in Imam Ali v. Baijnath Ramsahu,® and also- 
in Jugal Kishore Sahu v. Kedar Nath,® This has been followed in Mirza Qaiser Beg v. 
Sheo Shanker’, where Niamatullah, J., made the following observation at-page 88: 


“ If the Court executing the decree which directs sale of numerous properties has a discretion to- 
sell the mortgaged properties in any order it deem equitable, it should be guided by what it thinks to- 


1. (1905) LL.R. 29 Mad. 217. 5. (1906) LL.R. 33 Cal. 613. 

2. (1308 18 M.L.J. 229 : I.L.R. 31 Mad. 419. 6. (1911) L.L.R. 34 All. 606. ; 
8; 01923946 NEL:J: 32.77- = “75° ALR: 1932 All: 85. 

4. 1 O.LJ. 337. . 
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be consonant with justice to all the parties concerned with due regard to the mortgageo’s right to have 
his mortgage money satisfied by sale of all the mortgaged properties or a sufficient thereof. The 
Court sh; frustrate any attempt on his part to throw most of the burden on one only of the mortgaged 
properties. ‘That the Court has such discretion admits, in my opinion, of no doubt. ” 


Thougk there are about 25 items of property in the decree, the’ assignce-decree- 
holder released major items of property and*concentrated on only one item, namely, 
item 16, to recover the decree debt. Mr. Rashbehary Ghose, in his Tagore Law 
Lectures (Fourth Edition) Vol. I, at page 369, states: 

“ For the law would not suffer the creditor to select his own victim , and from caprice or favouritism 
to turn a ‘ common burden’ into ‘ a gross personal oppression °.” 


In Kuppuswami Gounder v. Muthuswami Goundert, Mack, J., in a casefof similar 
circumstances observed : 

“Itis true that a mortgage decree holder has ordinarily a right to bring the items of hypotheca in 

his decree to sale in any order that he pleases, that is most convenient for him to realise his decree a8 
quickly as possible. This right cannot , however, include a right to single out one purchaser of an item 
of hypotheca and insist on bringing that item to sale out of mala fide motives such as spite or personal 
enmity. In such a case, if the Executing Court has reason to believe that a decree-holder in making 
a differentiation which the law allows him, is animated by mala fide motives, it can and should step in 
and direct an equitable sale without prejudice, of course, to the mortgagee’s right to bring every bit 
of the hypotheca in satisfaction of his decree ”, 
By the conduct of the assignee-decree holder, the appellants lost a valuable right of 
contribution fromthe other items of the property. By releasing major items of 
property for a very small consideration, the assignee-decreeholder must be deemed 
to have voluntarily released out substantial portions of the security. In such 
circumstances, what is the law to be applied is summed up in a treatise on the law 
and Practise of Real Property, Mortgage-Foreclosure, by Charles Histings Wiltsie 
(Fifth Edition) Volume 2, page 1143, paragraph 707, as follows: 

ATE ETA if the mortgagee releases from the mortgage, cne or more of the premises 

heaped liable, he thereby releases fro rata the portion secondarily liable, and he cannot enforce the 

ien against the residue without deducting the value of the part released from the amount due on the 
mortgage. In case the value of the property released is equal to the full amount of the mortgage debt, 
the mortgagee will, of course, lose his debt so far as the lien of his mortgage is concerned. ” 


In effect, the assignee-decree-holder extinguished the charged lien on major items of 
the property, and, if it is found that he is responsible for it, then the ruling made 
in Krishna Ayyar v. Muthukumaraswamiya Pillai! should be applied, namely : 

** If the action of the mortgages had the effect of extinguishing a mo i portio 
of the mortgage property so as to relieve it from the liability to bear its ci ees pe he cane 
not recover more than what the property he proceeds against would be rateably liable for. > 
Therefore on a review of the entire case-law on the subject, I feel that the mortgagee 
should not be permitted to unequally distribute the mortgage money on two 
different properties and to release one lightly and burden the other with more than 
what it normally should be. Therefore in the interests of justice, I allow this appeal 
and direct that, if the assignee-decreeholder agrees, the rateable liability of item 16 
should be ascertained and its owner allowed to redeem it on payment of the propor- 
tionate amount of the mortgage money, and, in default, item 16 should be sold for 
realisation of that proportionate amount, but if the mortgagee does not agree to 
such partial redemption, the assignee-decreeholder should bring all the items of 
‚property for sale re he sells item 16. 


In the result, the appeal is allowed with costs, and the execution application 
‘is{remanded to the trial Court for final disposal in the light of the directions given 


‘In this judgment. 
P.R.N. - Appeal allowed; E. P. remanded. 


` 


1, (1954) 2 M.L.J. 514. 2. (1905) I.L.R. 29 Mad. 217 at 224. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 


(Special Original Jurisdiction). 
PRESENT :—MR. JusTicE K. VEERASWAMI. "E 
M/s. V. C. K. Bus Service (P.) Ltd., Coimbatore and another .. Petitioners* 
J. 

H. B. Sethna and others .. Respondents. 

Motor Vehicles Act (IV of 1939, as amended in 1956), sections 110 (1), 110-4 and 110-F-—Construction 
and Scope of —Retrospectivs operation—-Accident occurring prior to date of constitution of Motor Accidents Claims 
Tribunal—Clain arising from— Jurisdiction of Trt to entertain and decide. 


Interpretation of Statutes—Retrospective operation—Rule—Limitation and Forum—Provisions as to—Opera~ 

= of —Exclusion of jurisdiction of High Court—When to be inferred—Litigant’s vested right in limitation or 
orum. 
N 

Section 110-F of the Motor Vehicles Act = amended in 1956), expressly takes away the jurisdic- 
tion of the civil Court to entertain any claim for compensation from the date on which a Claims Tri- 
bunal has been constituted for any area. But on that account it cannot be held that the bar to the 
civil Court’s jurisdiction would apply only to cases of accidents occurring subsequent to the date of 
the constitution of the Tribunal and not to accidents happening prior to that date, on the ground that 
section 110-A (3) provides for a narrower period of limitation for an application for claims than for a 
suit under the Limitation Act, and deprives a claimant of this vested right to ask for his remedy within 
the larger period of limitation and therefore, a claim arising on an accident arising prior to the constitu- 
tion of the Tribunal cannot be adjudicated upon by the Tribunal. 

It is irrefutable that no litigant has or can have a vested right in a particular forum. Forum 
belongs to the realm of procedure and does not constitute substantive right of a party litigant. It is 
an equally well-settled principle of the construction of statutes that exclusion of the civil Court’s juris- 
diction will not be taken for granted in the absence of express words in, or necessary intendment of, 
the statutory provisions to that effect. Exclusion of the civil Court’s jurisdiction will, however, be 
assumed where a statute prescribes a special forum for adjudicating particular classes of cause of action. 
This is on the principle that the special excludes the general. 

It is also well-settled that a statute which may affect vested rights will not be read or understood 
as having retrospective effect, unless the statute contains words or is capable of necessary intendment 
that retrospective effect is meant. 

Applying these principles, the provisions of sections 110, 110-A and 110-F, cannot be read or 
construed as involving any question of retrospective operation in relation to the jurisdiction of the 
civil Court. Whether it is the civil Court or the Claims Tribunal that should adjudicate on an 
accident claim, is not a matter involving a vested right in the claimant or the objector. 

The Tribunal therefore has jurisdiction to entertain and decide claims arising out of accidents 
occurring even before its constitution. 

Hazari v. Mt. Maktula, A.1.R. 1932 All. 30 ; Rajah of Pittapur v.. Venkata Subba Rao, (1915) 29 
M.L.J. 1 : ILL.R. 39 Mad. 645 (F.B.), applied. 

Mulak Raj v. N.I.G. Corporation Limited, A.I.R. 1962 Punj. 307, considered and distinguished. 


_ Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed with W.P. No. 216 of 1962 on the file of 
the High Court, the High Court will be pleased to issue a Writ of Prohibition 
restraining the 2nd respondent herein from proceeding with the enquiry in Q.M.P. 
Nos. 1060 and 1062 of 1961 on its fle. 

M. Natesan for T. R. Mani and M. Panchapakesan, for Petitioners. 

T. R. Ramachandran, for 1st Respondent. 

The Court made the following 

OrDER :—These petitions, which ask for a rule of prohibition restraining the 
second respondent, the Motor Vehicles Accidents Claims Tribunal, Coimbatore, 
from proceeding with the enquiry into certain claims preferred by the first respondent 
in each of these petitions, raise a point of jurisdiction of that Tribunal. ‘The motor 
accident occurred on 5th January, 1961, in which the bus belonging to the first of the 
petitioners and a motor car owned by the first respondent in one of these petitions 
were involved. The accident resulted in personal injuries to the clatmants before 
the Tribunal. Section 110 (1) of the Motor Vehicles Act, 1939, provides for consti- 
tution by the Government, by notification in the Official Gazette, of Motor Accidents 





* W.P. No. 216 of 1962. 18th February, 1964. 
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Claims Tribunals, for specified areas, for adjudicating upon claims for compensation, 
in respect of accidents involving death or bodily injury: to persons, arising out of 
the use of motor vehicles. By a notification dated 12th July, 1961, the District 
and Sessions Judge of Coimbatore was constituted as Tribunal for such purposes. 
Before then such claims were adjudicated on in suits in civil Courts. The procedure - 
to be followed by applicants before the Tribunal is prescribed by section 110-A, 

which includes a provision as to limitation for applications. The application 

should be filed before the Tribunal within sixty days of the occurrence of the accident. 

To sub-section (3) of section 110-A which provides for this, is attached a Proviso, 

the effect of which is that delays may be condoned by the Tribunal if it is satisfied - 
that the applicant was prevented by sufficient cause from making the application 

in time. The effect of constitution of such a Tribunal upon the jurisdiction of civil 

Courts is to be found in section 110-F. That section expressly states that where 

a Claims Tribunal has been constituted for any area, no civil Court shall have 

jurisdiction to entertain any question relating to any claim for compensation which 

may be adjudicated upon by the Tribunal for the particular area. Apparently, 

in view of this bar, and the provision as to limitation and the fact that the accident.. 
here took place prior to the date of the notification constituting the Tribunal, its 
jurisdiction to entertain the claims would appear to have been questioned by the 

petitioner. But the Tribunal did not accept this objection, with the result that 

the petitioners have moved this Court for the relief I have mentioned. 


Section 110-F, as I said, expressly takes away the jurisdiction of the civi 
Court to entertain such claims from the date a Claims Tribunal has been constituted. 
for any area. But it is argued that this bar to civil Court’s jurisdiction will apply 
only to cases of accidents which occurred subsequent to the date of the constitution 
of the Tribunal and not to accidents happening earlier to that date. The basis for 
this argument is that sub-section (3) of section 110-A provides for a narrower period. 
of limitation for an application for claims than for a suit under the Limitation Act 
and that a claimant has therefore a vested right to ask for his remedy within the 
larger period of limitation. Since this vested right is affected, so is the argument,, 
by section 110-F, it should not be read as retroactive in its effect upon civil Gourt’ s 
jurisdiction to entertain suits involving causes of action arising anterior to the date 
of constitution of a Tribunal. In support of this contention reliance is placed on a 
judgment of Jagadisan, J., in C.R.P. No. 1520 of 1962; a short note of it is reported. 
in 76 Law Weekly 44 (Journal Section). I shall presently refer to this decision. 


I take it as irrefutable law that no litigant has, or can have, vested right in a 
particular forum., He cannot say as a matter of right that his suit or application 
should be tried by this or that forum which existed on the date his cause of action 
arose. Forum belongs to the realm of procedure and does not constitute substantive 
right of a party òr a litigant. It should also be borne in mind that cause of action 
is not to be confused with a forum, and a cause of action, whatever vested rights it 
may carry with it, does not include a right to insist upon a particular Court or 
Tribunal or Judge or any other. It follows, therefore, that any statutory law 
which changes a forum, may not raise a question of restrospective operation, unless, 
of course, in exceptional cases it is inseparably intertwined with vested rights. __ 


It is equally a well-settled principle of construction that exclusion of civil 
Court’s jurisdiction will not be taken for granted, in the absence of express; words: 
in, or necessary inteidment of, the statutory provision to that effect. Exclusion 
of civil Court’s jurisdiction will, however, be assumed where a statute prescribes 4 
special forum for adjudicating particular classes of causes of action. This is onthe 
principle that the special excludes the general: One other principle, again “well- 
‘settled is that a statute which may affect vested rights will not be read or understood. 
as having restrospective effect unless the statute contains words or is capable of héces- 
sary inténdment that retrospective effect is meant. Though a few cases at the Bar 
were referred to, which bear on these principles, I do riot think it necessary to refer 
to them. Be 
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If, in the light of the principles above-mentioned, the provisions of section 
110, 110-A and 110-F are examined, it appears to my mind that no question of 
retrospective operation arises at all in relation to the jurisdiction of the civil Court. 
As I said, whether it is the civil Court or the Tribunal that should adjudicate on an 
accident claim; is not a matter involving a vested right in the claimant or the objector. 
When section 110-F states that upon constitution of a Tribunal for an area, no civil 
Court shall have jurisdiction, it is not conceivable that nevertheless the civil Gourt 
will continue to have jurisdiction to adjudicate upon accident claims in respect of 
any class of cases. What is brought about by a notification under section Iro (1) 
is only a change of the forum, a change from the civil Court to the Tribunal. The 
language of section 110-F is so clear that it does not admit of a construction that 
after the constitution of a Tribunal the civil Court could possibly have jurisdiction 
over accident claims of any kind arising out of personal injuries. That section 110-F 
and the notification under section 110 (1) do not raise any question of retrospective 
operation, will appear to be clear if sub-section (3) of section 110-A was not there. 
If there was no narrower period of limitation prescribed for an application for com- 
pensation, there would be no room to contend that section 110-F will not bar the 
civil Court’s jurisdiction even in respect of claims arising prior to the date of the 
constitution of the Tribunal. 


The question then is, whether sub-section (3) of the section 110-A will make a 
difference ? In my opinion, it does not. I think the proper way of understanding 
sub-section (3) of that section is that in the context neither the body of sub-section 
(3) nor the Proviso will have any application to claims arising anterior to the date 
of the notification under section 110 (1) and constitution of a Tribunal for any 
area. The sub-section, for its application, contemplates the existence of a Tribunal. 
‘Time cannot run for an application which, because the Tribunal has not been consti- 
tuted, cannot be filed. The only effect then would be that claims arising before the 
constitution of a Tribunal will not be governed by sub-section (3) of section 110~A. 
If that be the case, as I think it is, the very basis of the argument for the petitioners 
will disappear. - 

Even if it is regarded that an application to a Tribunal in respect of a claim 
arising prior to the date of the constitution of the Tribunal, will be governed by 
sub-section (3) of section 110-A, the result of it is not necessarily that, for that reason, 
section 110-F is only prospective in effect. In that case all that will follow is that 
the Tribunal may be entitled to take the limitation which the claimant would have 
under the Limitation Act for purposes of applying the Proviso and condoning the 
delay. The prescription by section 110-A of a lesser period of limitation than the 
Limitation Act does not mean and does not necessarily carry the implication, in my 
opinion, that the claimant’s right to resort to the civil Court is still left intact. 
I am unable to read section 110-A to have that effect. Limitation isone thing and 
forum is quite another. If by reason of the claim having arisen before the consti- 
tution of a Tribunal, the claimant has a larger period of Jimitation, he can go before 

the Tribunal and claim exclusion of time on that basis. Viewed that way, his vested 
right, if any, in limitation is not affected. 


But it seems to me that the right way to regard to the matter is that limitation 
is not a vested right. A litigant cannot say, where the Legislature abolishes a 
forum, that he can wait until the last date of limitation as a matter of right and that 
therefore the Court should be retained, for his purposes, though abolished for other 
purposes. To illustrate, supposing instead of saying that a civil Court will have no 
jurisdiction to entertain an accident claim involving personal injury from the date 
. of the constitution of the Tribunal the statute had said that the civil Court having 
jurisdiction over such claims is abolished and instead the Tribunal will have juris- 
diction over such claims, would it be reasonable to construe the statute in that case 
that nevertheless in respect of anterior claims the Court continues to exist? In my 
Opinion, such a construction will neither be reasonable nor sound. i 


No doubt, Jagadisan, J o in the case I referred to considered that section 110-F 
‘was not restrospective. ‘This is on the view that to construe the section in any other 
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way would mean that the vested right of the litigant to a larger period of limitation 
to institute a suit in a civil Court will be affected. For that reason the learned Judge 
thought the section should not be read as having retrospective effect. That was a 
case of not an application before a Tribunal but a suit instituted in a civil Court in 
respect of a claim that had arisen before the constitution of the Tribunal, the suit 
itself having been instituted after the date of the constitution of the Tribunal. The 


learned Judge observed : 


“ The creation of the Tribunal in substitution of the civil Court is not merely procedural and the 
shortening of the period of limitation to sixty days impinges on the right itself. ” 


He therefore thought that section 110-F was only prospective in its effect. In taking 
that view, he followed Mulak Raj v. N. I. G. Corporation Lid.1, which, on facts was a 
case more or less similar to that before Jagadisan, J. Neither inthe Punjab case nor 
before Jagadisan, J., it would appear to have been argued that no litigant could have 
a vested right in a particular forum. Nor would it appear to have been urged 
before them that on proper construction of section 110-A (3), it would not apply to 
claims arising anterior to the constitution of the Tribunal. if that sub-section 1s out 
of the way, the very basis for holding section 110-F as having only prospective 
effect will be lacking. In any case, I am not called upon to consider in these 
petitions whether a suit instituted in the civil Court claiming compensation in 
respect of an accident occurring before the constitution of the Tribunal will be 


competent. 


The view I am inclined to take, I find,.seems-to receive support from Magari v. 
Mt. Maktula*, and Rajah of Pittapur v. Venkata Subba Rao?. In the Allahabad case, 
by reason of the Agra Tenancy Act, 1926, the jurisdiction of the civil Court was taken 
away to try certain classes of suits and Revenue Courts were constituted for deciding 
such cases. While bringing about that change of forum, the Act provided for a 
lesser period of limitation for applications to be filed before the Revenue Court. 
The argument before Sulaiman, Ag. G.J., and Smith, J., which they repelled, was 
that the larger period of limitation was a vested right and that the Agra Tenancy Act 
should not be read as retrospective so as to affect that vested right. This is what 
the learned Judges observed : 


“ Great points has been made of the fear that the period of limitation would be cut down if the 
new Act were made applicable. No doubt section 220 makes the period-of limitation prescribed for 
suits by tenants applicable to suits by the kadars and in that way a period of six months may be appli- 
cable to a suit under section 212 also. This is however not a point which arises directly in this case, 
but it may be pointed out that possibly it cannot be said that there is a vested right in a litigant to wait 
for a particular period of limitation before instituting his suit...... Again if there were really a vested 
right in the period of limitation it may not follow that that right has necessarily been taken away. It 
is also possible that he may succeed aaa ht the Revenue Court that he is entitled to the exclusion 
of the period taken upon in the civil suit under section 14, Limitation Act. ” . — 
In Rajah of Pittapur v. Venkata Subba Rao®, also a Division Bench of this, Court was 
inclined to think that in a similar situation, the applicant may be entitled to, take 
advantage of the larger period of limitation and ask for exclusion of time in order to 
bring the application before the Special Tribunalin time. No doubt, in the Madras 
case the learned Judges would appear to have proceeded on the basis that the litigant 
would be entitled to the benefit of the larger period. But at the same time they were 
not inclined to consider, for that reason, that section 211 of the Madras Estates 
Land Act, which excluded the operation of section 7.0f the Limitation Act, should 
not be construed retrospectively so as to destroy or practically destroy’ the rights of 
action which existed when the Act came into force. 


In my opinion, therefore, the Tribunal has jurisdiction to entertain and decide 
the claims in question. The petitions are dismissed with costs of the first res- 
pondent in ach of them. Counsel’s fee Rs. 100 in each of them. , 





P.R.N. — Petitions dismissed. 
1. A.LR. 1962 Punj. 307. 8. (1915) 29 M.LJ..1: LL.R. 39 Mad. 645, 
2. ALR. 1932 All. 30. (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :—Mr. S. RAMACHANDRA IYER, Chief Justice AnD Mr. Justion 
T. VENKATADRI. 


T. Narayana Reddiar l .. Appellant" 
D. 
The Inspector of Municipal Councils and Local Boards, Madras 
and others .. Respondents. 

Madras Panchayats [Act (X of 1950), “section 3 (1) (c) and 3 (2) (c) (tt)—Notification under by the 
Inspector of Local Boards ee a village as a panchayat and subsequent cancellation of the notification 
resulting in the amalgamation of two Villages—Whether the Inspector had ths power to cancel the notification 
made earlier. 

Section 3 (1) (b) of the Madras Panchayats Act, 1950, provides that it would be competent for the 
Inspector by means of a notification to classify and declare any local area comprising a revenue village 
or more than one revenue village as a panchayat village for the purposes of the Act. It is implicit 


from the above provision that there exists a power in the Inspector to amalgamate more than one 

i into one unit for the purposes of administration as a panchayat. The power to cancel or 
modify, under section 3 (2) (c) (ii) of the Act, a notification issued under sub-section (1) is not limited 
by anything in the section to cases other than those provided for in section 3 (1) (a) of the Act. There- 
fore, it cannot be said that the Inspector acted in excess of his powers when he considered that it would 
be more conducive to the efficient administration of the panchayat that the two villages in question 
should be amalgamated into one unit. 


Appeal under Clause 15 of the Letters Patent against the order of the Hon’ble 
Mr. Justice Veeraswami, dated 17th October, 1962, and made in the exercise of the 
Special Original Jurisdiction of the High Court in W.P. No. 1303 of 1960 presented 
under Article 226 of the Constitution of India to issue a writ of mandamus directing 
the 1st Respondent to hold the election to Kadamalaiputhur Panchayat as per 
the notification issued in the Supplement to Part 1-A of the Fort St. George Gazette, 
page 1, dated 13th April, 1960, and quash the said order and made therein. 


T. R. Srinivasan, for Appellant. 


T. V. Balakrishnan, N. Vanchinathan, C. Hariharan and the Additional Government, 
Pleader, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C. J.:—This is an appeal from the Judgment of Veeraswami, J. 
who dismissed the appellant’s application for the issue of a writ of mandamus direct- 
ing the Inspector of Municipal Councils and Local Boards to hold elections to Kada- 
majaiputhur Panchayat. Inthe Chingleput District theré are two revenue villages, 
Perumber Kandigai and Kadamalaiputhur, each of which has a population of 
more than 500 persons ; both are situate adjacent to each cther. On 31st May, 
1958, the Inspector: of Municipal Councils and Local Boards issued a notification 
under section 3 (1) of the Madras Panchayats Act, 1950, declaring Perumber Kandi- 
gai as a village for the purpose of the Act. He fixed by that notification the number 
of members to the Panchayat at 8. Nearly two years later, on 31st March, 1960, 
a similar notification was issued with respect to Kadamalaiputhur and the number 
of members to the Panchayat was limited to five. On gth November, 1960, the 
Inspector of Municipal Councils and Local Boards issued two notifications ; the 
first cancelling under section 3 (2) (c) (i) the earlier notification, dated 31st March, 
1960, which declared Kadamalaiputhur as a separate village for the purposes of the 
Act. The other notification’ purported to amalgamate Kadamalaiputhur with 
Perumber Kandigai and the total number of members fixed for the panchayat was 
13, the former village being subsequently treated as one of the wards of the Panchayat 
newly formed. Although the later notifjcation does not in express terms modify 
the notification with respect to Perumber Kandigai, dated 31st May, 1958, it can be 
taken on a fair reading of the respective notifications that the intention of the Ins- 
pector of Local Boards was to do so. The appellant who was a resident-tax-payer 
of Kadamalaiputhur applied to this Court under Article 226 of the Constitution stat- 
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` ing that once the authority functioning under section 3 (1) (c) of the Act constituted _ 
a local area into a village as was done under the notification, dated 31st March, 1960, 
it would not be later open to that authority to cancel that notification particularly 
as the area affected, namely, Kadamalaiputhur was itself a revenue village with a 
population of over 500 inhabitants. Veeraswami, J., found no merits in the conten- 
tion as he held that it was competent for the Inspector to cancel, modify or alter a 
notification previously made and to amalgamate more than one revenue village 
into a single village for the purpose of the application of the provisions of the Act. 
The learned Judge accordingly dismissed the petition ; hence this appeal. To 
appreciate the contentions of the learned Counsel for the appellant, it is necessary 
first to set out section 3 of the Panchayats Act : 
“ Section 3 (1).—The Inspector shall by notification—(a) classify and declare every local area 
comprising a revenue village or villages or any portion of a revenue village or contiguous portions of 
two or more revenue villages and having a population estimated at not less than five thousand and an 
annual income estimated at not less than ten thousand rupees as a panchayat town for the purposes of 
this Act ; 

(5) classify and declare every other local area comprising a revenue village or villages or any 
portion of a revenue village or contiguous portions of two or more revenue villages with a population 
‘estimated at not less than five hundred as a panchayat village for the purposes of this Act ; and 

(c) specify the name of such panchayat town or panchayat village, ' o 

(2) (a) The Inspector may, by notification, exclude from a village or town any area comprised 

therein, provided that the population of the village or town after such exclusion, is not less than five 
‘hundred. See m a 
(b) in regard to any area excluded under clause (a), the Inspector shall by notification under 
sub-section (1) declare it to bea vi or town if it has a population of not less than five hundred or if 
its population is less than five hun include it in any continguous village or town under clause (c) (1), 

(c) The Inspector may, by notification, —(i) include in a village or town any local area conti- 
guous thereto ; to 

(ii) cancel or modify a notification issued under sub-section (1) ; or 

(iii) alter the name of any village or town specified under sub-section (1) (d). ° 

(d) Before issuing a notification under clause (a) or under clause (b) read with sub-section (1) 
or under clause (c), the Inspector shall give the panchayat or panchayats which will be affected by the 


issue of such notification a reasonable opportunity for showing cause against the proposal and shall 
consider the explanations and objections if any, of such panchayat or panchayats. Ug] 


(3) Any rate-payer or inhabitant of such area or any panchayat concerned may, if he or it 
objects to any notification under sub-section (1) or sub-section (2) appeal to the Government within 
such period as may be prescribed. (rest of the section omitted as not necessary). 


The term “ village ” has been defined in section 2 (35) of the Act as meaning any 
local area which is declared to be a panchayat village under section 3, sub-sec= 
tion (1). It would follow from this definition that for the purposes of the Panchayat 
Act there will be a village only if there is a notification under the Act. The term 
“ revenue village” has been defined as any local area which is recognised as a 
village in the revenue accounts of Government after excluding therefrom the area 
specified in the Act. Itis not however necessary for the purpose of this case to 
refer to them. 


Mr. T.R. Srinivasan appearing for the appellant has contended, that under 
section 3 (1) (b) every revenue village should be notified as a separate panchayat 
and it would not be competent for the Inspector of Local Boards to amalgamate 
two villages and form them into one and call it village for the purposes of the Pan- 
chayats Act. This contention cannot be accepted having regard to the terms of 
seéction-3 (1) (b) of the Act which we have extracted above. That provides that it 
would be competent for the Inspector by means of a notification to classify and 
declare any local area comprising a revenue Village o! more than one revenue village 
as a panchayat village for the purposes of the Panchayat Act. Itis implicit from the 
above provision that there exists a power in the Inspector to amalgamate more than 
one village into one unit for the purpose of the administration as a panchayat. 
It is however needless to say that that cannot be done without limit. For example, 
this power cannot be exercised so as to combine 25 villages into a single unit and 
call it a.village. ‘That is because such a notification, if ever it is issued’ would be 
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contrary to the spirit of the Act which is intended to vest the local administration 
of villages in a representative body consisting of villagers themselves, each village 
being an unit ordinarily. In the present case it is not alleged by the appellant that 
the Inspector was actuated by any irrelevant consideration in combining the two 
villages of Perumber Kandigai and Kadamalaiputhur into one unit. From what 
we have stated above, it will be seen that there were to be eight members for the 
panchayat of the former village while in respect of the latter the number was five. 
A panchayat with five members would be too small to function as a deliberative 
corporate body. It was, therefore, really in the interests of the efficient working of 
the Panchayat that the Inspector of Local Boards thought that better results could 
be achieved by combining the two villages in question into one unit so that a body 
of 13 members for that panchayat might deliberate in the matter of local administra- 
tion. It cannot, therefore, be said that the notification was anything but bona fide. 
It was then contended tbat the power of cancellation of a notification given under- 
section 3 (c) °) (ü) would relate only to things other than those provided under 
sub-section (1). There is, however, nothing in the section to warrant such an argu- 
ment. ‘I'he power to cancel or modify a notification issued under sub-section (1) 
is not limited by anything in the section to cases other than those provided for 
in section 3 (1) (a). It was, however, argued that the policy of the Act is to have 
4 panchayat for each revenue village which has a population of more than 500 
inhabitants. That may be so. But the Act itself gives power in appropriate 
cases to the Inspector to combine more than one revenue village for the purpose of 
constituting a panchayat village and when, therefore, the Inspector in the instant 
case considered that it would be more condusive to the efficient administration of 
the panchayat that the two villages of Perumber Kandigai and Kadamalaiputhur 
should be amalgamated and formed into one unit it cannot be said that he acted in 
excess of his powers. We, therefore, agree with the learned Judge that the order 
passed by the Inspector of Municipal Councils and Local Boards cannot in any 
way be considered as opposed to the provisions of the statute. The appeal fails and 
is dismissed with costs. 


KLB « = Appeal dismissed. 


IN THE HIGH COURT OF JUDICGATURE AT MADRAS. 
PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice. 


Dhanalakshmi Ammal .. LPetttioner* 
J. i 
Shanbagalakshmi Ammal and others .. Respondents. 


Civil Procedure Gode (V af 1908), Order 9, rule 9—Dismissal of suit for default—Application for setting 
aside dismissal on ground that party was prevented by sufficient cause from appearing—Court 1f can direct the party 
do deposit entire costs of suit as condition precedent to hearing of application. 

A party against whom an order of dismissal for default is passed has a right to approach the 
‘Court and satisfy it that he was prevented by sufficient cause from appearing before the Court on the 
date when default occurred. If the Court is so satisfied the party has a right to have the dismissal set 
aside. The right cannot be entailed or restrained by insisting upon the party performing any act 
6.g., depositing the entire costs of the suit as a condition precedent to the hearing of the application. 
It may be that if after hearing the application the Court finds that a conditional order should _be 
peat | for restoration of the suit it will have jurisdiction to impose such conditions as may be just 
and reasonable. k 

Petition under sections 115 and 151, Givil Procedure Code praying the High 
Gourt to revise the order of the Court of the Subordinate Judge, Erode dated gth 
August, 1961, and made in I.A. No. 769 of 1961 in O.S. No. 81 of 1956. 


P. R. Gokulakrishnan and S. Jayakumar, for Petitioner. 
S. Sethurainam, for Respondents. 
The Court made the following 


Orver.—In this case I am constrained to say that the order passed by the 
lower Court can hardly be held to conform to sound judicial procedure. The peti- 
tioner’s suit challenging certain alienations made by her mother was first disposed 

ee, 


* G.R.P. No. 1527 of 1961. 2lst February, 1964. 
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ofon a preliminary issue. On appeal it was remanded for trial on other issues. That 
was by the order of this Court dated goth December, 1960. The suit was then 
posted before the learned Subordinate Judge on 8th June, 1961, for trial. On that 
date, the plaintiff was absent and the suit was thereupon dismissed for default. The 
plaintiff then filed an application for setting aside the order of dismissal of the suit 
putting forward certain reasons to show that she was prevented from appearing in 
Court on 8th June, 1961. Even before disposing of that application, the learned 
Subordinate Judge, as a condition to the hearing of that very application, directed 
the deposit by the petitioner of the entire costs decreed in the suit which was dis- 
posed of on 8th June, 1961. I am unable to see under what provision of law the 
Jearned Subordinate Judge purported to pass such an order. The suit has been 
dismissed for default. The statute, namely, the Civil Procedure Code, gives the party 
against whom an order is passed, a right to approach the Court and satisfy it that he 
‘ was prevented by sufficient cause from appearing before the Court on the date when 
-default occurred ; if the Court is so satisfied, the party has a right to have the dis- 
-missal of the suit set aside. 'The right cannot be curtailed or restrained by insisting 
upon the party performing any act, e.g., depositing the entire costs of the suit 
as a condition precedent to the hearing of the application. It may be that if ulti- 
mately after hearing the party the Court finds that a conditional order should be 
passed for restoration of the suit it will have jurisdiction to impose such conditions 
as may be just and reasonable. But that stage has not yet reached in the present 
case. The application for the restoration of the suit is still pending. In my view 
therefore the lower Court will have no jurisdiction to impose the condition it did. 


That, however, is not the only error in the order of the lower Court. Even 
before hearing the petition for setting aside the order of dismissal of the suit the lear- 
ned Judge has remarked : 

“ The suit is about 7 years old. The conduct of the petitioner-plaintiff does not appear to be 
bona fide. It appears that she is bent upon protracting the trail of the suit. I, therefore, consider 
that this is a fit case where she should deposit the entre costs of the suit.” | 

As I said, the suit was remanded for trial in the year 1960. How its 
antecedent pendency can have any relevancy to the matter of bona fides of 
the petitioner, I fail to see. . Secondly the observations of the’ learned Sub- 
ordinate Judge practically amount to his pre-judging the application for 
restoration of the suit which he has yet to dispose of. This is hardly consistent 
with sound judicial procedure. Prejudice on the part of the Court can hardly hel 
in the due administration of justice. The order of the lower Court will be set ae 
and the matter remitted for disposal afresh in accordance with law. Having regard 
to the expression of opinion by the learned Subordinate Judge, I consider that the 
proceedings in this case should be disposed of by the Additional Subordinate Judge. 
The matter will be transferred to him. There will be no order as to costs. 

K.5S. —— Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present:—Mr. Justice M. ANANTANARAYANAN AND Mr. Justice 
K. S. RAMAMURTHI. 
P. Ansari Doraiswami _. Petitioner* 


U. 
The Union Territory of Pondicherry Administration Locale, repre- 
sented by its Assistant Secretary, Pondicherry and two others.. Respondents. 

Constitution of India (1950), Article 226—Auction sale of motor vehicles parking dues—Writ of mandamus. 
— Prayer for as the highest idder in auction sale— Whether the Mayor was really clothed with a discretion to intervene 
and demand additional security rom hs petitioner during the progress of an auction and to exclude the petitioner from 
JSurther participation because t titioner failed to furnish the additional security forthwith—Conditions of lease 
termed * cashier des charges”, Articles 3 and 4—Scope and effect. 

According to Article 4 of the conditions of lease termed “‘ cashier des charges’, itis clear that the 
highest bid has to be settled, before the surety can be demanded by the party holding the auction. 





— 





* W.P. No. 1491 of 1963 (Pondicherry). 25th February, 1964, 
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That is not what happened in the present case, according to the averments on record. The peti- 
tioner has no doubt made a bid, but that was not settled as the highest bid, nor was the auction then 
closed. The auction was in progress, and further bids might well have been made, when the surety 
was demanded by the Mayor for the uncovered amount. This the Mayor had really no jurisdiction 
to do, under the terms governing the auction. Hence it can be said that the principles of natural 
Justice were contravened in the manner in which the petitioner was excluded from further participation 
in the auction, and that one of the terms of the auction was definitely infringed, because the Mayor 
demanded the security, not after settling the highest bid, but while bids were still in progress. 


In the instant case, if the petitioner had not been imporperly excluded from the auction at that 
stage, the bids would have gone far higher, and there has been a detriment to public revenues hy the 
exclusion of the petitioner at a stage which was not a final stage of the auction, buta transitional stage. 


Since the petitioner was improperly excluded from the auction as the relevant article did no 
clothe the Mayor with the jurisdiction to exclude him at that stage and because, had he not been 
excluded, a much higher bid might actually have been realised the interference in writ jurisdiction is 
imperative and called for. 


Kannappa Gounder v. District Forest Officer, (1958) 2 M.L.J. 268 and X. N. Guruswamy v.- The State of 
Mysore, 1954 S.C.J. 444 : (1955) 1 S.C.R. 305, followed. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of mandamus directing the first respondent herein 
to approve and finalise the tender in his favour as the highest bidder in the auction 
sale of the farming lease of the parking dues of vehicles for the period commencing 
from ist January, 1964, ending with 31st December, 1964, held on 19ih November, 
1963, by the second respondent herein. 


N. Arunachalam, for Petitioner. 


The Government Pleader (V. S. Ramakrishnan), Pondicherry on behalf of the 
Respondents 1 and 2. 


T. Chengalvarayan, for the grd Respondent. 
The Judgment of the Court was delivered by 


Anantanarayanan, 7.—This writ proceeding is instituted by a certain Ansari 
Doraiswamy (petitioner), praying for the issue of a writ of mandamus directing 
the Lt. Governor of Pondicherry to approve and finalise his tender, as that of the 
highest bidder, in a certain auction sale. The circumstances are indisputably 
established by the affidavit of the Mayor who presided at and conducted, this 
auction, namely, the second respondent M. Edourd Goubert ; we are accepting 
the averments in this affidavit as the truth of what happened. The circumstances 
may be briefly set forth as follows :— i . i 


In accordance with a sale notification dated gth October, 1963, a public auction 
was held for lease of the right to collect parking dues of vehicles, in the City of 
Pondicherry, for the period 1st January, 1964 to 31st December, 1964. We have 
before us both the sale notification, and the separate articles and conditions of lease, 
termed “ Cashier des Charges.” We shall refer to one vital article of these terms, and 
some reference will also be necessary to the original French text of this article, and 
the proper English translation. Very briefly stated, the complaint of the petitioner 
is this. He made a deposit of Rs. 2,000 under the terms of the sale notification, 
which has to be a cash deposit. He also furnished, so that the authorities might 
be satisfied about his solvency, security in the form of third party surety for Rs. 95,000 
and of his own property to the extent of Rs. 20,000 namely, Rs. 1,15,000 in the 
aggregate. His complaint is that, at a particular stage of the auction which was 
proceeding, when he had bid for Rs. 1,16,231 the Mayor (second respondent) 
unauthorisedly directed him to furnish security for the uncovered amount forthwith, 
and, on his failure to do so in immediate compliance, excluded him from further 
participation in the auction. The result was that the auction was decided in favour 
of the third respondent, a certain Masthan Saheb. The broad attack against the 
proceedings of the Mayor is that the exclusion of the petitioner at that stage was 
improper, both on the principles of natural justice and as infringing one of the 
articles which alone gave jurisdiction to the Mayor to test the Solvency of any of 
the bidders, that, in any event, the petitioner should have been furnished reasonable 
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time for finding the additional security, and finally that there has resulted thereby 
a detriment to public revenue. In addition, the petitioner states (in paragraph 4) 
that himself and the Mayor of Pondicherry were not on good terms, and that there 
were political reasons animating the Mayor, for this act of discrimination. 


As we have stated already, there are several counter-affidavits on record, but 
we are accepting the facts as set forth in the counter-affidavit of the Mayor (second 
respondent), as we are satisfied that this really represents the truth of what happened. 
We are not at all convinced that there is any basis for the allegations of political 
animosity and discrimination in consequence, which appear in the affidavit of the 
petitioner, and which have been emphatically repudiated by the Mayor. But, 
even as the facts appear in the affidavit of the Mayor, they would seem to be as 
follows. The auction was held not merely by the Mayor, but assisted by two other 
members, one of whom is the Receveur de Municipal ex officio. The petitioner did 
bid for Rs. 1,16,225. At that stage, the Mayor seems to have asked the Receveur de 
Municipal, in order to satisfy himself, whether, in fact, the bidders had furnished 
sufficient security to cover the bids. It was then that the Mayor discovered that 
the security furnished by the petitioner amounted to only Rs. 1,15,000 which was 
not adequate to cover the bid of Rs. 1,16,225 actually made by the petitioner. The 
petitioner desires to include the cash deposit of Rs. 2,000 and to claim that, in effect, 
his security was Rs. 1,17,000. But we are unable to hold that the Mayor was 
bound to include the amount of the cash deposit, in assessing the security. ‘The 
Mayor then demanded additional security from the petitioner and, as the petitioner 
was unable to comply forthwith, excluded him from the auction. The Mayor 
claims, and we have no doubt that this is so, that he acted in the discharge of his 
duties, and in good faith. The result was that the third respondent was declared 
the highest bidder. 


Now, turning both to the sale notification and the terms of thelauction (Cashier des 
Charges), it is at once obvious that the petitioner had another remedy, which he 
could have followed even after the auction had been settled. Under Article 3 of 
the terms, within five days of this auction if any person makes a deposit or bid of 
10 per cent. above the auction price, then the auction need not be confirmed in 
favour of the previous highest bidder, and the authorities have a discretion to hold a 
fresh auction. No doubt this article (Article 3) contemplates that this offer of 
10 per cent. above the previous highest bid should be made by a third party, presum-~ 
ably not a bidder at the actual auction. But this remedy was conceivably open to 
the petitioner, agd he did not follow it. Even so, the main question is whether 
the Mayor was really clothed with a discretion to intervene at that stage, to demand 
additional security from the petitioner, during the progress of an auction, and to 
exclude the petitioner from further participation, because he (the petitioner) failed 
to furnish the additional security forthwith. 


This depends upon the interpretation of Article 4, for, admittedly the Mayor 
holding the auction has no other power to demand the security at an auction. The 
French text of Article 4 is in the following terms : 


“Article 4—La personne en faveur de laquelle I’adjucation aura ete tranches devra immediatement prtsenter 
une caution soloable et nototrement connus.” 


‘The free English translation, that has been made for us in the High Court, is to 
this effect : 


‘The person in whose favour the auction was decided, ‘should immediately produce a solvent and 
well-known surety. ” 


The French text uses the word ‘ tranchee ’ and'the following is an extract from the 
Dictionary of Synonyms in the French language, by Larousse page 180: 


“ Trancher : C'est decider; resoudre hardiment d’une facon categorique et d’un seul coup.” 
‘The translation of this is as follows : 
s Trancher : To decide; to resolve boldly in a categorical manner and at one go, or stroke”. 
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This will make it clear that the highest bid has to be settled, before the surety can be 
demanded by the party holding the auction. That is not what happened in the 
present case, according to the very averments on record. The petitioner has no 
doubt made a bid, but that was not settled as the highest bid, nor was the auction 
then closed. The auction was in progress and further bids might well have been 
made, when the surety was demanded by the Mayor for the uncovered amount. 
This the Mayor had really no jurisdiction to do, under the terms governing the 
auction. Hence it can be said that the principles of natural justice were contravened 
in the manner in which the petitioner was excluded from further participation in 
the auction, and that one of the terms of the auction was definitely infringed, because 
the Mayor demanded the security not after settling the highest bid, but while 
bids were still in progress. 


__ Even so, it may not at all be clear that we would be justified in interference by 
virtue of our powers under Article 226 of the Constitution, for it is well-known that 
in such matters the party does not claim relief from the Court ax debito justtiae ; it 
is not every irregularity which will be set right by this Court, and the power is a 
discretionary one vested in Court not a right to be invariably invoked by a party 
at his own instance. But we are further satisfied that interference is necessary, 
upon one important canon of propriety, as laid down in the cases. Where we 
are satisfied, not merely that a party to an auction has been improperly excluded, 
but that conceivably there has been a detriment to public revenue by this act, 
it is abundantly clear that our interference is imperative, and called for. In Kannappa 
Gounder v. District Forest Officer) the Bench of Rajamannar, Chief Justice and 
Ramachandra Iyer, J. (as he then was) laid down that the very essence of a public 
auction was that it should be open to the public, and that if a person is improperly 
excluded from a public auction, it is no doubt a hostile discrimination. In K. N. 
Guruswamy v. The State of Mysore,* their Lordships of the Supreme Court were 
dealing with a similar contingency of a public auction, and the following observation 
in the judgment is significant : 


“Apart from all else, that in itself would inthis case have resulted in a loss to the State 
because, as we have said, the mere fact that the appellant has pursued this writ such vigour 
shows that he would have bid higher.” 


In the instant case, we are fully satisfied that, if the petitioner had not been impro- 
perly excluded from the auction at that stage, the bids would have gone far higher, 
and that there has been a detriment to public revenues by the exclusion of the 
petitioner at a stage which was not a final stage of the auction, but a transitional 
stage. We do not think it necessary to deal with the other ground that the petitioner 
should have been afforded a reasonable opportunity or time to produce the addi- 
tional surety. The interpretation of the word ‘ forthwith ’ came up for consideration 
by the Supreme Court in K. N. Juglekar v. Commissioner of Police? and their Lordships 
quoted the dicta of Lord Shinger, Q.B. to the effect that the word should really 
mean “ within such reasonable time as will not frustrate the object for which time 
had to be given”. Applying this test, it is true that the petitioner might have asked 
for some time, but he cannot hold up the auction indefinitely while searching for 
additional surety, as this will, in effect, frustrate the object of the public auction 
altogether. We are not at all convinced that the petitioner would have been 
able to furnish surety within such short time as to permit a continuance of the 
auction, without defeating the object of the auction which was to keep the bidding 
warm, if we may so term it, so that public revenue might benefit by the keenness 
of the competition. This consideration apart, for reasons we have set forth above, 
we are satisfied on both grounds, firstly, that the petitioner was improperly excluded 
from the auction, because the relevant article did not clothe the Mayor with the 
jurisdiction to exclude him at that stage ; and, secondly, because, had he not been 





1. (1958) 2 M.L.J. 268. 3. (1957) S.C.J. 715: (1957) S.G.R. 653 : 
2, (1954) S.C.J. 644 : (1955) 1S.C.R. 305: A.LR. 1957 S.C. 28. 
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excluded, a much higher bid might actually have been realised, that our interference 
in writ jurisdiction is called for. Accordingly, we direct the issue of a writ of 
mandamus for the cancellation of the lease-right in favour of the third respondent, 
and the holding of a fresh auction, upon the following terms. In order to make 
competition possible and to maximise public benefit, the auction will now be held 
for a fresh period of one year from the date of the auction, excluding the period 
that has already elapsed when the rights of the highest bidder have been in virtual 
suspension. Again, the initial bid will be the bid of the third respondent, as offered 
by his learned Counsel, for Rs. 1,25,000. If there are no higher bids, the third 
respondent will have to be declared the highest bidder at the auction, and auction 
determined in his favour. If there is competition, the auction will follow the 
usual course. If, for any reason connected with administrative feasibility, the 
auction cannot be held for the period of one full year from the date of auction, the 
Administration will be given a discretion to proportionately reduce the liability of 
the highest bidder, with reference to the period of actual currency of the rights, 
after the auction has been settled. Accordingly, a writ of mandamus will issue. 
The parties will bear their own costs. 


K.L.B. | — Writ of mandamus issued, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA Iver, Chief Justice, AND Mr. Justice 
T. VENKATADRI. 


Haji Sheik Ibrahim Sahib’s Private Trust Tanjore represented by 
its Managing Trustee J. Azemudeen .. Appellant* 


D. 
The Madras State Wakf Board, Madras .. Respondent. 


Wakf Act (XXIX of 1954), section 5 (2)—Documsnt substantially dedicating properties to charities with 
charge in favour of two relations of the testator on a small extent of the incoms for duration of their lives—Notification 
as a wakf within Act—Valtdity—Allocation of incoms between religious and secular objects—If essential before 
notification. 

Where the document taken as a whole substantially dedicates the properties to the charity with a 
charge for some monthly payments in favour of two relations of the testator on a small extent of the 
income for the duration of their lives the dedication would amount to a wakf under the Wakf Act and 
the Board has power to notifiy it under section 5 (2) of that Act. 


It cannot be said that there should be an allocation of the income between the charitable and 
secular objects before a notification can be made under section 5 (2) of the Act. The proper course 
will be to frame a scheme regulating the expenses between the diverse objects of the wakf. 


Appeal against the Decree of the District Judge of West Thanjavur at Thanjavur 
in O.S. No. 14 of 1960. 


M. Natesan and T. K. Subba Roo, for Appellant. 
M. M. Ismail and M. A. Satar Sayeed, for Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Iyer, C.F.—On 24th December, 1958 the Wakf Board constituted 
for the Madras State notified that Bachamian Ismail Sahib Pakkiri Thaikkal, other- 
wise known as Arunagiri Appa Thaikal, fat Pasupathi Koilin Thanjavur District, 
was a wakf coming within the scope of the Wakf Act, 1954. This notification was 
challenged as invalid by the appellant who claimed to be the Managing Trustee of 
the institution. The learned District Judge has negatived this contention and hence 
this appeal. 

The only ground on which the notification has been challenged was that the 
Wakf in question was a private one and therefore would not come within the scope 


of the enactment. It will be useful before proceeding to consider that question to 
set out the history of the institution. 


ee 
* App. No. 365 of 1961. 5th March, 1964. 
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Haji Sheik Ibrahim, a pious Muslim, made two endowments of his properties. . 
The first was by a settlement deed Exhibit A-1 dated 11th March, 188g in favour of 
a mosque. As we are not concerned in this appeal with that endowment, no further 
reference need be made to it. On 14th July, 1914 Haji Sheik Ibrahim executed a 
will by which he gave substantial properties for the benefit of the Thaikkal at 
Pasupathi Koil. The will also contained certain provisions for the benefit of his 
relations. The testator died shortly after the execution of the will and it has not 
been disputed that the will became operative to its full extent. In A.S. No. 417 
of 1933 on the file of this Court, it was held that notwithstanding the loose expressions 
contained in the will, the intention of the testator was unmistakable to completely 
and absolutely dedicate the property for the wakf. Subsequent to that decision, 
a scheme was framed in A.S. No. 35 of 1951. It is not disputed that the charity 
has been administrated in accordance with this scheme. But the contention of 
the appellant, both before the lower Court and here, has been that the endowment 
amounted merely to a private trust and that the mere existence of a scheme would 
not make it a public one, so as to vest a power in the Wakf Board to notify it under 
secticn 5 (2) uf the Act. 


The question whether the dedication contained in the will executed’ by Haji 
Sheik Ibrahim Sahib would amount to a wakf under the Act or not, has got to be 
principally decided by a reference to the terms of the document. The document 
appoints certain persons as Muthavalis and enjoins on them to conduct the charities 
specified therein. It then proceeds to say : 


Pichana (mats) etc., get damaged, they shall get them renewed, get the lamps burning throughout the 
day oe ay and also effect repairs to the said Pallivasal buildings ................... Be ETNA 
Out of the income derived from the remaining lands in the said Thaikkal, viz., one wli and four maks 
of nanja and eight mahs of ja, out of the income derived from the house bearing door No. 1096 
situate in East Street in the said Fort, and from the house bearing door No. 50 situate in the East 

in the said Fort, they (the trustees) shall perform the Mela to the said Thaikkal every year without fail 
and carry out timely repairs to the Gori and buildings etc., ................ i 


It will þe seen that the purposes for which the income from the properties are to þe 
devoted are religious and charitable ones and there is no'limit to the amount to be 
expended. That the endowment was only for the charity is made clear by the 
concluding portion of the document, where the testator provides that if there be any 
defect in the management, any Muslim .can apply to remove the Trustees and get 
others appointed with a view to have the charities performed in accordance with 
the terms of the will. 


There are, however, some provisions in the document conferring certain benefits 
upon the relations of the testator. He provides for the performance of the marriage 
of his brother-in-law from out of the income. He also says that if the latter is 
unwilling to live with his wife, a house worth Rs. 300 should be purchased and made 
over to him for residence. In addition, the brother-in-law, who was one of the 
Trustees, was to be paid three kalams of paddy per mensem. There is also a dis- 
position in favour of a cousin of the testator, who was to be paid two kalams of 
paddy and Rs. 2 in cash per mensem. But the document does not provide that 
those payments were to extend beyond the lifetime of the two legatees. The 
learned District Judge has construed the document as making a provision for 
the maintenance of the family of the brother-in-law. We are, however, unable 
to find anything, beyond a personal right in the persons designated to warrant 
such an ey eat The document, taken as a whole, therefore substan tally dedicate 
the properties to the charity with a charge in favour cf two relations of the testator 
on a small extent of the income for the duration of their lives. There can be little 
doubt, from the provisions contained in the document that the properties in substance 
had been given over to the charity. 
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A wakf has been defined under the Wakf Act, 1954, as 


sneha pala urne Ge ET the permanent dedication by a person, professing Islam of any movable 
or immovable property for any purpose recognised by the Muslim law as pious, religious or charitable 
and includes— 

(i) * * * + * * 


(ii) * a we + 


(ii) a wakf-alal-aulad to the extent to which the property is dedicated for any purpose recognised 
by Muslim law as pious, religious or charitable ; ”. 
The dedication now in question certainly satisfied this definition. Notwithstanding 
the dispositions in favour of the two relations specified in the will, we are of Opinion 
that the document substantially endows the properties for the charity specified 
therein permanently. The Wakf Board will, therefore, have jurisdiction to treat 
tbis Wakf as one coming under the Act. But the Board will be bound by the dis- 
positions by the testator in favour of his relations. It will be its duty to see that 
those relations, if they are existing, are paid as directed by the terms of the foundation. 


Mr. Natesan, appearing for the appellant, contends that before the notification 
can be declared as valid, there should be an allocation of the income from the 
properties between the charitable and secular purposes specified in the document 
and that the notification should relate only to the former. The contention proceeds 
upon the definition of the term ‘ Wakf’ in so fer as it includes a family settlement 
or wakf-alal-aulad, But, as we stated earlier, the dedication in question is an absolute 
Wakf and what the donees have is only a charge on the properties for the purposes 
specified in the document. Further, there is no specific provision in the Wakf Act 
for conferring any authority on the Wakf Board to allocate the income between 
charitable and secular objects, where the deed of foundation partakes of both the 
characters. In such a case, the proper course will be to frame a scheme regulating 
the expenses between the diverse objects uf the Wakf. We are, therefore, unable 
to accept the contention of the appellant that before a notification can be made 
under section 5 (2) of the Act, there should be an allocation of the income from 
the Wakf properties between the charitable and secular objects. 


The appeal therefore fails and is dismissed with costs. 


K. S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice K. VEERASWAMI. 
The Management of Jawahar Mills, Ltd., Salem .- Petitionsr* 
D. i 
The Industrial Tribunal, Madras and two others om Respondents. 


Industrial Disputes Act Tod of 1947), section 22—Illegal strike in a public utility service—Payment of 
Wages Act (1936), section 9 (1) and (2}—Deduction of two days” wages under—Propristy of. 

In section 22 of the Industrial Disputes Act (XIV of 1947) the words “ without reasonable cause * 
as in the proviso to section 9 (2) of the Payment of Wages Act, 1936, will have no meaning, because 
there cannot be a reasonable cause to something which the law treats as an illegality. Once itis held. 
that the strike was illegal, 1t cannot be justified by a reasonable cause for committing an illegality and. 
that being the case, in a case of an illegal strike in a public utility service, the question of reasonable 
cause will not arise, 

Sub-section (1) of section 9 (Payment of Wages Act) deals only with individual cases and the 
proviso with concerted ‘action, and in the latter case a further deduction is permitted. Itis not 
required that both sub-section (1) of section 9 and the proviso to that section should be applied simul- 
taneously. ‘ 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the Tigh Court 
will be pleased to issue a writ of certiorari calling for the records in I.D. No. 28 
of 1961 on the file of the Industrial Tribunal, Madras and quash its Award dated 
the 12th day of September, 1961 and published in the Supplement to Part II, 

ea A OS NG, 


* W.P. No. 316 of 1962. 10th March, 1964. 
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Section 1, of the Fort St. George Gazette dated the 11th day of October, 1961 and: 
printed at pages 1 to 3 thereof. 


M. R. Narayanaswamy, for Petitioner. 
B. Lakshminarayana Reddi, N. Vijayakumar and G. Kedirvelu, for Respondents. 
The Court made the following 


ORDER:—On a reference under section 10 (1) (c) of the question, “ whether 
deduction of two days’ wages and dearness allowance from the earnings of the 
workers concerned for the month of March, 1961, was justified’? The Industrial’ 
Tribunal, Madras, answered it in the negative. The employer is Jawahar Mills 
Ltd., Salem, a textile industry and, therefore, a public utility service within the 
meaning of section 22 of the Industrial Disputes Act. The workmen would appear 
to have opposed the introduction by the Management of two additional cone winding: 
machines in the reeling department, which eventually resulted in a strike on gth, 
roth and 14th to 16th December, 1960. ‘The dispute regarding the introduction 
of winding machines was settled on 19th December, 1960. In January, 1961, the 
Management issued notices calling upon the workmen to show cause why action 
should not be taken against them for resorting to an illegal strike. The Manage- 
ment was not satisfied with the explanation and on the view that the strike was not 
justified passed an order on 15th March, 1961, cutting the wages of the workmen 
for two days. This they purported to do under the proviso to section g of the: 
Payment of Wages Act, 1936. In addition, the Management had also made a. 
deduction earlier of five days’ wages, but this deduction is not in dispute. The 
workmen protested against the additional deduction under the said proviso, which 
led to the industrial dispute. The Tribunal noticed that it had been admitted 
that the strike was illegal in the sense that no notice had been given. Nevertheless, 
in the Tribunal’s view of the circumstances, the workmen were not to blame for 
resorting to a strike, and it was unable to see on what ground it could be stated that 
the strike was without reasonable cause. On that basis, the Tribunal held that 
the deduction under the proviso was not justified. This petition is to quash the 
Tribunal’s award. 


The argument for the petitioner is that the Tribunal has mis-interpreted the 
proviso to section g of the Payment of Wages Act. Learned Counsel contends that 
once the strike was admitted to be illegal with reference to section 22 of the Industrial’ 
Disputes Act, it could not be justified by any reasonable cause. In order to appre- 
ciate this argument, it is necessary to notice the exact terms of the proviso. Section 
9 (1) allows deduction by the Management of wages for absence from duty. Sub- 
section (2) places a limit upon the deduction. Both the first two sub-sections apply 
to individual workmen. The proviso, which I will presently read, covers actions. 
in concert and consequent absence of more workers than one without due notice 
and without reasonable cause. In such a case, the proviso permits a further deduc- 
tion which may include such amount not exceeding the workmen’s wages for eight 
days. The proviso is : 

“ Provided that, subject to any rules made in this behalf by the State Government, if ten or 

more employed persons acting in concert absent themselves without due notice, (that is to say, without 
giving notice which is required under the terms of their contracts of employment) and without reason- 
able cause, such deduction from any such persons may include such amount not exceeding his wages 
for eight days as may by any such terms be due to the employer in lieu of due notice. ” 
Counsel for the petitioner submits that the words “without due notice” will compre- 
hend not only a strike without notice in the ordinary cases but also a strike without 
such notice by workmen employed in a public utility service. Where it is a case of 
an illegal strike on the part of the workmen in such a public utility service, it is 
said that there is no question of there being a reasonable cause for such a strike. 
What is declared by law to be an illegal strike cannot be got over and justified by 
a reasonable cause for the strike. So is the argument, and in support of it, reliance 
is placed upon India General Navigation and Railway Company, Lid. v. Their Workmen* 
In that case, in another context, the Supreme Court observed : 





1. (1960) S.C.J. 1031 : A.I.R. 1960 S.C. 219. 
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“ Every one participating in an illegal strike is liable to be dealt with departmentally, of course, 
subject to the action of the department being questioned before the Industrial Tribunal, but 1t is not 
permissible to characterise an legal strike as justifiable. The only question of practical importance 
which may arise in the case of an illegal strike would be the kind of quantum of punishment, and that, 
of course, has to be modulated in accordance with the facts and circumstances of each case. Therefore, 
the tendency to condone what has been declared to be illegal by statute must be deprecated, and it 
must be clearly understood by those who take part in an illegal strike that thereby they make them- 
selves liable to be dealt with by their employees. ” 


On this reasoning, Counsel for the petitioner urges that in cases of an illegal strike 
as in section 22 of the Industrial Disputes Act, the words ‘ without reasonable cause ’ 
in the proviso, will have no meaning, because there cannot be a reasonable cause 
to do something which the law treats as an illegality. I am inclined to accept 
this interpretation of the proviso. 


The argument for the respondents is based upon Sections 31 and 33-A. Section 
33 enjoins that without the permission of the prescribed authority, no Management, 
during the pendency ofa conciliation proceeding or any proceeding before the authori- 
ties mentioned, can, in regard to the matters mentioned dispense with the services 
of a workman except with the express permission in writing of the authority before 
which the proceeding is pending. A contravention of this provision is made punish- 
able by Sections 31. Section 33-A makes special provision for adjudication as to 
whether the conditions of services were changed during the py of any such 
proceeding. The Supreme Court in Punjab National Bank v. fits Workmen* held that 
in an application under that section the fact that the permission was obtained from 
the prescribed authority would not be conclusive, but the Tribunal should have to go 
into the further question whether there was proper cause for the employer to change 
the conditions of service of the workmen concerned. Mr. Lakshminarayan Reddi, 
for one of the repondents, argues that though a contravention of section 33 1s made 
a penal offence by section 31, nevertheless, in an enquiry under section 33-A the 
Tribunal is obliged to go into the question not only of want of permission but also 
the question whether there was a proper cause for termination. Learned Counsel 
applies this analogy to the interpretation of the proviso to section 9 and says that 
notwithstanding the fact that a strike may be illegal, the question whether it was 
for a reasonable cause could be gone into by the Tribunal. In my view, this con- 
tention cannot be accepted. The Tribunal, under section 33-A, is directed to deal 
with the application as in an industria] dispute and is authorised, as has been held 
by the Supreme Court to go into the question of not only want of permission, but 
if there was want of permission, also into the question whether there was sufficient 
cause for the Management to change the conditions of service. I do not think 
that the analogy of section 33-A read with the other two sections can be applied to 
the interpretation of the proviso. In my view once it is held that the strike was 
illegal, and here the fact was admitted, it cannot be justified by a reasonable cause 
for committing an illegality and that being the case, in a case of an illegal strike in 
a public utility service, the question of reasonable cause will not arise. 


Mr. Sankaran for another respondent, argued that the Tribunal has not rendered 
any finding on the question of the illegality of the strike. This argument overlooks 
what has been noted by the Tribunal itself, namely, that the strike was illegal was 
admitted before it. Learned Counsel also argues that the Management having 
applied sub-section (1) of section g of the Payment of Wages Act in the first instance, 
it cannot latter invoke the proviso and make an additional cut in the wages. This 
contention again overlooks the fact that there is no such restraint or restriction placed 
upon the Management under section 9. As I indicated, sub-section (1) of section 9 
deals only with individual cases and the proviso with concerted action, and in the 
latter case a further deduction is permitted. It is not required that both sub- 
section (1) of section 9 and the proviso to that section should be applied 
simultaneously. Lastly, it is contended by Mr. Sankaran that as the matter came 
before the Tribunal in the form of an industria] dispute, it could go into the question 





1. (1960) S.C.J. 999 : (1960) 1 S.C.R. 896 : (1959) 2 Lab.L.J. 666 (S.C.). 
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of reasonableness of the strike or a reasonable cause for the strike. But the point 
is the Tribunal was bound by the proviso to section g. It is true that in adjudicating 
an industrial dispute, the Tribunal’s jurisdiction is wide. Even so, it must act 
‘within the confines of the law. 


The petition is allowed and the Tribunal’s order is quashed but no costs. 
K.L.B. — Petition allowed. 
IN THE HIGH QOURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA Iver, Chief Justice AnD MR. Jusriag 
"T. VENKATADRI. 


Duraiswamy Reddiar and two others __ . l .. Appellants* 


D. 
‘Ghidambara Reddiar .. Respondent. 


Propsrty—Possessorp right to wsll in Govsrnnent waste land though title not perfectaed—lInterference with by 
a stranger—Right to prevent. | 


In the instant case, the respondent had possession of the well situated in Government waste land 
and was using the water for irrigating his nanja lands. He did not claim a bare easementary right 
alone. So long as the Government had not challenged the respondent’s possession of the area of the 
well it must be held that it cannot be open to any person not in possession to interfere with the respon- 
dent's possession even though such possession has not been perfected into one of title. 


Appeal under Clause 15 of the Letters Patent against the Judgment and decree 
of the Hon*ble Mr. Justice Venkataraman dated the 8th day of September, 
1962 and passed in S.A. No. 533 of 1962 appeal against the decree of the Court of 
the Subordinate Judge, Tiruchirapalli and ap; eal Suit No. 144 of 1959, preferred 

ainst the dectee of the Court cf the District Munsit at Turaiyur in O.S. Nc. 328 
ol 1958. 


R. Gopalaswami Ayyangar and Y. Balakrishnayya or Appellant. 
N. Arunachalam and Miss Lakshmi Devi for Respondent. 
The Judgment of the Court was delivered_by 


Ramachandra Iyer, C.F7.—The point that falls to be decided in this appeal 
filed against the Judgment of Venkataraman, J., lies in a narrow compass. The 
appellant who was the defendant in the trial Court is the owner of S.F. Nos. 1 32/2, 
132/3, and 132/5 in the village of Elandalaipatti. Just to the south of S.F. No. 1 32/5 
there is Government waste land, S.F. No. 132/6 in which there is a well measuring 
about eight cents. Adjacent to the wellon the southern side is the respondent’s 
nanja land S.F. No. 216/1. There is unimpeachable evidence in the case to show 
that the respondent had been taking water from this well to irrigate his lands and 
that there are in existence permanent structures installed by him, on the well for 
the purpose. Documentary evidence in the case also shows that the predecessors 
in title of the respondent had from the year 1907 been dealing with the well as their 
own property. While so, in August, 1953, the appellants tried to take water from 
this to their lands lying on the north. The respondent obstructed and immediately 
followed up such obstruction, with a suit which has given rise to this appeal wherein 
he prayed for a declaration of his title to the well and for an injunction restraining 
the appellants from using the well. 


The learned District Munsif on a careful consideration of the evidence in the 
case held that neither of the parties had any title to the well in question. But 
he had no hesitation to accept the respondent’s case that he had been in possession 
of the well. He also found that the appellants did not and indeed could not have 
used the well for the purpose of irrigating their fields having regard to the slope of 
their lands. On these findings the trial Court held that the respondent’s possessory 
right over the well should be protected against the intervention by the appellants 
‘who had no manner of right, title or concurrent possession of the well. Accordingly, 
that Court granted a decree declaring that the respondent had possessory title in 
a a 


* L.P.A. No. 35 of 1963. 24th March, 1964. 
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respect of the suit well and restrained the appellants by an injunction from interfering 
with the peaceful enjoyment by the respondent of the same. There was an appeal 
against that judgment to the Subordinate Judge, Tiruchirapalli. The learned 
Subordinate Judge found that in as much as the well did not belong to either of the 
parties and as it was always possible for the appellants to take water from the well 
there could be no declaration of title nor any injunctions. The appeal was allowed 
and the respondent’s suit dismissed. There was a Second Appeal to this Court 
from that decree. Venkataraman, J., who heard the appeal pointed out the error 
of the Subordinate Judge in having proceeded to find as to enjoyment of the well by 
the appellants even when there was no plea to that effect in their written statement. 
The learned Judge also pointed out that the lower appellate Court was labouring 
under a mistake in ignoring the possessory title of the respondent to the well. He 
accordingly set aside the judgment of the lower appellate Court and restored that 
of the trial Court. Hence this appeal. 


Mr. R. Gopalaswamy Iyengar appearing for the appellants has contended that 
as neither the appellants nor the respondent had any title to the suit well the user 
by the latter of the same for the purpose of taking water to his lands could only be 
regarded as an easementary right and as it had not been shown that such a right 
had been perfected as against the Government, no protection could be given 
to the respondent. In this connection, learned Counsel relied on the decision of 
this Court in Narasappayya v. Ganapathi Rao! where it was pointed out that incor- 
poreal rights such as easements were not capable in an exact sense of being possessed, 
and that unless an easement had ripened into a prescriptive one, mere enjoyment of 
the easement for any length of time, short of the full period of prescription could 
give no right for the enjoyer to maintain an action against any person infringing 
such user. Miller, J., in the course of his judgment observed : 

“ The plaintiff has possession of the water when he gets it into his channel but in no true sense 
has the possession of it before that. It is open to any one to go to the pond and draw water therefrom 
and the defendant is not a wrong-doer as against the plaintiff ; dishonesty apart, the case is parallel to. 
one in which one man being in the habit of stealing manure for his field from a farm-yard finds one 


day that another thief has been beforehand with him and taken the manure which he intended to steal. 
There could be no right of action in such a case. ” 


It has been argued on the strength of these observations that as the property 
in the well has always been with the Government, neither the appellants nor the 
respondent could take water from the well under any claim of right. When, 
therefore, the respondent took water to his fields from the well he merely committed 
a wrongful act; his title not having been perfected by reason of his such wrongful 
act, he could not prevent the appellants from committing similar acts for the purpose 
of taking water to their own fields. This contention is sought to be reinforced by 
reference to a decision of a Full Bench of this Court in Venkatenarasimha Raju v. 
Ramaswami® where it was held that a person who had been using a particular way 
over land adjoining his for less than the prescriptive period could ordinarily have 
no legal title to complain if he were obstructed by a stranger. It was however 
recognised in this case that an action could be maintained if the obstruction to user 
would have the effect of substantially depriving the person of the enjoyment of his 
property. The present case would come under the exception referred to above 
if the appellant’s act amounted to a deprivation of water to the respondent’s landse. 
But even otherwise we are of the opinion that the principle of the decision in the 
two cases cited above can have no application to the present case. The case for 
the respondent is, and that has been accepted by the learned Judge, that he was 
in possession of the well. It is not therefore a bare easementary right alone that he 
was claimed. It may be that such possession has not been perfected into one of 
title as against everybody except the true owner. So long as the Government has 
not challenged the respondent’s possession of the area of the well, it must be held 
that it cannot be open to any person not in possession to interfere with the respon- 
dent’s possession of the property. The several documents filed in the case show 
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that the predecessors-in-title of the respondent have been dealing with the property 
as if it formed part of their own property. That would prove that all along the 
respondent and his predecessors-in-title had been in possession of the well and that 
their right therein was not a mere right to draw water and put it into a channel 
leading up to their lands. When so much is settled, namely, that the respondent 
and his predecessors-in-title have been in exclusive possession of the property, it 
must readily follow that the appellants who have no title of their own to the well 
cannot interfere with such possession. We, therefore, agree with the view taken 
by the learned Judge that the possessory title of the respondent should be protected. 
The appeal fails and is dismissed with costs. 


K.L.B. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(In Insolvency) 


PRESENT :—MR. Jusroe K. S. VENKATARAMAN. 
M. Mohanarangiah Chetty .. Applicant.” 
J. 
The Official Assignee of Madras .. Respondent. 


Presidency Towns Insolvency Act (IIT of 1909), section 17—Madras Buildings (Lease and Rent Control) 
Act (XVIII of 1960)-—Rights of tenant to remain in possession—If property which would on his insolvency vest 
in the Official Assignee. 

Under the provisions of the Madras Buildings (Lease and Rent Control) Act a tenant wa 
only a personal right to occupy the premises asa tenant and this personal right is not property 
within the meaning of section 17 of the Presidency Towns Insolvency Act which would vest in 
the Official Assignee on the tenant’s insolvency. Hence the Official Assignee has no right to retain the 
keys of the premuses since they were taken from the possession of the insolvent. They must be restored 
to the insolvent and they cannot be handed over to the landlady. The landlady can recover possession 
of the premises from the insolvent only by following the provisions of Madras Act XVIII of 1960. 
Though permission was not granted to allow the insolvent to do business in the premises, he is not 


revented from carrying on. business himself, so long as he observes the provisions of the Presidency 
owns Insolvency Act, 1909. 


Peregrino Rodrigues, In re. I.L.R. (1945) Bom. 702, followed. 


Application (1) for permitting the insolvent-applicant herein to join as a 
working partner in any business or to carry on retail business in textiles, (2) for 
permitting the Official Assignee to deliver the keys of the premises No. go, Godown 
Street, G.T., Madras, to the insolvent to make his own arrangement with the land- 
lord, and (3) for other orders. 


S. Rangaswamy, for Applicant. 

A. Subramaniam, for the landlady of the said premises. 

The Court delivered the following 7 

Jupament :—This is an application filed by the insolvent Mohanrangiah 
Chetty under the following circumstances. He had been carrying on business in 
textiles at No. 90, Godown Street, Madras, for 20 years. He contracted debts 
in the trade and he was adjudicated insolvent on 21st January, 1964, on a creditor’s 
petition. During the pendency of the insolvency proceedings, one creditor, Devi 
Singh, had obtained an order of attachment before judgment of the stock-in-trade 
in the place of business. Later, the Official Assignee took vacant possession thereof 
on 3rd February, 1964. He has locked up the premises. The insolvent says in 
the application that there are several businessmen who are prepared to take him 
as a working partner, if permission could be given by this Court to carry on the 
textile business at 90, Godown Street. He says that the persons concerned had 
promised that the insolvent himself would not have any liability for the loss or 
debts in the business. He says that if permission is granted he is prepared to make 
arrangements with the landlord for the running of the business there. He submits 
that the lease was not for any fixed term and there was no leasehold right to vest in 
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the Official Assignee, and the Official Assignee would not be liable for the future 
rents. He points out that he has a large family and has no other source of income 
to maintain himselfand his family. He undertakes to keep regular accounts and. 
to abide by the directions of the Court in the conduct of the business. 


The application is opposed by the Official Assignee. 


In the course of the hearing of the petition I felt it desirable to issue notice 
to the landlady of the premises. She appearedby Counsel Sri A. Subramaniam. - 


The main question which was.mooted in the arguments before me by 
Mr. S. Rangaswami Ayyangar, learned Counsel for the insolvent-applicant, was that 
though in its inception the tenancy might have been a monthly tenancy governed by 
the provisions of the Transfer of Property Act, yet after the passing of the Acts relating 
to the letting of residential and non-residental buildings in the City, the last of which 
is the Madras Buildings (Lease and Rent Control) Act, 1960 (XVIII of 1960) 
the insolvent became a statutory tenant and the relationship between him and the 
landlord (the terms used in the Act, which includes even the landlady) would be 
governed by the provisions of the Act and on a true construction of these provisions 
he has only a personal right to occupy the premises as a tenant, that this personal 
right is not property within the meaning of section 17 of the Presidency Towns Insol- 
vency Act which would vest in the Official Assignee, that consequently the Official 
Assignee need not fear that he would be liable to pay rent for the future occupation 
of the premises, that the question of future occupation of the premises is one which 
concerns only the insolvent and the landlady and that the Official Assignee has no 
right to retain possession of the keys. The learned Counsel conceded that if the 
landlady should choose to evict the insolvent following the procedure prescribed 
under the Madras Buildings (Lease and Rent Control) Act, 1960, he would have 
to submit to it in due course. In support of his contention that the insolvent’s 
rights of occupation is only statutory under the provisions of the Madras Buildings 
(Lease and Rent Control) Act and is not property which can vest in the Official 
Assignee, the learned Counsel has cited the decision of Bhagwati, J., (as he then 
was) in Peregrino Rodrigues, In rel. That decision certainly supports the contention. 
That decision was given under the Bombay Rent Restriction Act, 1939 and it was 
held that the statutory tenancy to which the insolvent became éntitled by virtue of 
that Act was not property, within the meaning of section 62 of the Presidency Towns 
Insolvency Act-and did not vest in the Official Assignee by the adjudication order and 
it was not therefore necessary for the Official Assignee to disclaim any interest therein. 
The learned Judge followed the decision in Sutton v. Dorf’. To the same effect as 
the decision in Sutton v. Dorf *, is the decision of the Court of Appeal in Smith v. 
Order®. It is unnecessary to go into the facts of these cases in further detail. It 
is sufficient to refer to the provisions of the Madras Buildings (Lease and Rent 
Control) Act, 1960, which support the contention. 


The definition of “ tenant ™' in section 2 (8) runs thus ¢ `` 


“Tenant means any person by whom or on whose account rent is payable for a building and 
includes the surviving spouse, or any son, or daughter, or the legal representative of a deceased tenant 
who had been living with the tenant in the building as a member of the tenant’s family up to the death 
of the tenant and a person continuing in possession after the termination of the tenancy in his favour, 
but does not include a person placed in occupation of a building by its tenant or a person to whom 
the collection of rents or fees in a public market, cart-stand or slaughter house or of rents for shops 
has been farmed out or leased by a Municipal Council or District Board or the Corporation of Madras. ” 


It will be seen that under this definition the Official Assignee on whom the property 
of the insolvent would devolve under section 17 of the Presidency Towns Insolvency 
Act, cannot come in. Indeed there are restrictions in the Madras Buildings (Lease 
and Rent Control) Act, 1960,on the right of the tenant (Insolvent) to sub-let or 
transfer the premises occupied by him. Section 10 (2) (#) (a) of Madras Act 
(XVIII of 1960) says that if a tenant transfers his right or sub-lets the entire building 
or any portion thereof and if the lease in his favour does not confer on him the right 
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to do so, he is liable to be evicted on that ground by the landlord. This provision 
is a marked departure from the provisions of the Transfer of Property Act under 
which there is no prohibition against sub-letting, the tenant can sub-let the premise. 
Equally, while under the Transfer of Pioperty Act, mere non-payment of rent will 
not entail eviction in the absence of express provision to that effect, under the pro- 
visions of Madras Act (XVIII of 1960) non-payment of rent will be a ground for evic- 
tion under section 10 (2) (i). The fact that the lease may be for a fixed period 1s of 
no particular relevance on the question of sub-letting under the provisions ot Madras 
Act (XVIII of 1960). The circumstance that the lease is for a fixed period will enure 
to the benefit of the tenant only in the contingency of the landlord 1equiring the 
premises for his own occupation. Section 10 (3) enacts the circumstances under 
which the landlord can obtain possession of his building for his own occupation. But 
section 10 (3) (d) enacts: 

“ Where the tenancy is for a specified period agreed upon between the landlord and the tenan 
the landlord shall not be entitled D ply under this subsection before the expiry of such period. ” 
It is unnecessary to labour further the point that the provisions of the Madras Act 
(XVIII cf 1960) have substa tially modified the provisions of the Transfer of 
Property Act and the provisions of the former Act will prevail. 

The above considerations are enough to show that the 1ight of occupation of 
insolvent in the premises is not property Within the meaning of section 17 of the 
Presidency Towns Insolvency Act so as to vest in the Official Assignee. This view 
as already stated finds support in the decisions already referred to. 


The Official Assignee cited the decision in Stafford v. Levy1, but that case is 
distinguishable. Though it says that there may be some inaccuracy in the state- 
ment of facts in Sutton v. Dorf”, no doubt is cast on the proposition that where the 
insolvent is.in possession under a statutory tenancy that right does not vest in the 
Official Assignee. This proposition has been adopted as correct by the text 
book writers also. Thus Williams on Bankruptcy, 17th edition, states at page 
404 : 

“ Statutory tenancy under the Rent Restriction Acts is not property of the statutory tenant within 


the meaning of section 167 and therefore does not pass to his trustee and cannot be disclaimed. ” 
(The decisions referred to are Sutton v. Dorf* and Smith v. Order*. 


Similarly in Hall and Redman’s Law of Landlord and Tenant, 13th edition, page 
1034, it 1s stated : 

“If a statutory tenant becomes bankrupt, the tenancy does not vest in the trustee in 
bankruptcy.” 
and Sutton v. Dorf? is cited in support. 

Similarly in Halsbury’s Laws of England, Volume 3, paragraph 1586, page 806, 
it is stated : 

“ A statutory tenant has no interest to assign or transmit by will or to his trustee in bankruptcy ”” 
and the cases cited in support are Sutton v. Dorf? and Smith v. Order®. 

_Reference may also be made to the instructive decision of Jagadesan and 
Kailasam, JJ., in Ganapathy Iyer v. Ayyakannu‘, under the Madras Cultivating Tenants 
Protection Act (XXV of 1955), where also it was laid down that the interest in the 
a of the cultivating tenant is purely personal to him and his heirs and cannot be 
sub-let. ; 

It follows from the above discussion that the Official Assignee has no right to 
retain the keys of the premises, since they were taken from the possession of the 
insolvent. ‘They must be restored to the insolvent and they cannot be handed over 
to the landlady. The landlady can recover possession of the premises from the 
insolvent only by following the provisions of Madras Act (XVIII ot 1960). That 
right is left open. 

As for the prayer of the insolvent to be allowed to do business in the-premises, 
I am not inclined to grant any such permission. This however is not intended 
to prevent him from carrying on business himself, if otherwise he is entitled to do 
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so, so long as he observes the provisions of the Presidency Towns Insolvency Act, 
1909. For instance, the assets and profits that he acquires in the new business will ` 
vest in the Official Assignee and he would be liable for punishment in the criminal 
Court if he borrows Rs. 50 or more from a creditor without disclosing that he is 
an undischarged insolvent. 


The petition is accordingly allowed to the extent that the Official Assignee 
is directed to deliver the keys of the premises No. 90, Godown Street to the insolvent, 
but is otherwise dismissed. The right of the landlady to evict the insolvent is left 
open. > 

K.L.B. — Petition in pari allowed. 


IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 


PRESENT :—-Mr.S. RAMACHANDRA IveER, Chief Justice AND Mr. JUSTICE 
"T. VENKATADRI. / 


Hllappan .. Appellant* 
0 


T. R. Sitaramiah and others .. Respondents. 

Civil Procedure Code (V of 1908)—Order 22, rules 3 and 9—Applicability to cases of surrender by Hindu 
limited owner of her Women’s Estate to the next reverstoner. 

On a question whether rule 3 of Order 22, Civil Procedure Code, can be applied to the case of 
-devolution of ae ace on the death of a person holding a Hindu Women’s Estate therein, whether such 
death is the natural death or a civil death and not whether the legal consequences brought about by 
civil death of a widow will be the same. as those consequent on her natural death. 


Hold, it is clear from the very terms of Order 22, rule 3, Civil Procedure Code, that the right tO 
sue must survive to the legal representatives of the deceased before the former can be brought on 
record. In the case of a reversioner succeeding after a widow, the case is not one where he suceeds 
as the heir of the widow he becomes entitled to the property of the last male holder in his own right 
as heir to such owner and not as the legal representative of the widow, the interim owner. In such a 
.case the appropriate rule will be Order 22, rule 10 and not rule 8. Failure to come on record in 
the case of devolution of interest as contemplated by rule 10 cannot attract the provisions of rule 9. 


Tf rule 3 cannot apply rule 9 (1) cannot operate. 

The terms of rule9 (1) furnish another reason why it should not be applied to a case of rever- 
gioner’s succession. In the case of a reversioner su ing to the estate of the last male-holder‘ his 
cause of action arises only after succession opens in her favour. What the rule 9 (1) prohibits is the 
institution of a suit on the same cause of action. In the instant case the cause of action for the 
widow’s suit against the appellant based upon the appellant's denial of her title was entirely diffe- 
rent from the reversioner’s suit to recover possession of the property after the surrender had been 
effected in his favour. Oder 22, rule 9 (1), Civil Procedure Code, therefore, will not apply to the 
present case. l l 

Appeal under Clause 15 of the Letters Patent against the decree of the High 
Court in §.A. No.-986 of 1961 preferred to the High Court against the decree of 
the Court of the Subordinate Judge of Vellore in A.S. No. 376 of 1960 (O.S. No. 
115 of 1955, D-M.G., Tirupattur). 

T. L. Narayana Rao, for Appellant. 

N. R. Raghavachari, for Respondent, 

The Judgment of the Court was delivered by 


Ramachandra Iyer, C.#.:—This appeal is filed under Clause 15 of the Letters 
Patent against the judgment of Veeraswami, J. It arises out of a suit for a declara- 
tion of title to and recovery of possession of the suit properties by one Ragupathi 
Iyer whose legal representatives are respondents to this appeal. The properties 
originally belonged to one Ramakrishna Iyer who died in April, 1903, leaving behind 
him his widow Ramammal and a son. The son survived his father only for about 
six months and on his death his mother became entitled to the properties as his heir. 
‘While she was in possession thereof, Ramammal granted a lease of the suit properties 
to the appellant who later denied her title to them. She instituted O.S. No. 440 of 
1952 on the file ofthe District Munsiff’s Court, Tirupattur, for recovery of posses- 
sion. During the pendency of the suit, she effected a surrender of her estate by 
means of a registered document on 6th September, 1954, in favour of Ragupathi 
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Iyer. It is not disputed that the surrender was complete and was made to the 
nearest reyersioner who would then be entitled to succeed to the estate of Rama- 
krishna Iyer. 


Ragupathi Iyer who could have come on record and continued the suit instituted 
by the widow against the appellant, namely O.S. No. 440 of 1952 did not do so. The 
suit was, therefore, dismissed for non-prosecution on 6th May, 1955. Even some 
months earlier on 5th February, 1955, he had filed a suit out of which this appeal 
arises for the reliefs mentioned already. The trial Court as well as the appellate 
‘Court took the view that although the plaintiff obtained a valid title to the properties 
by means of a surrender from Ramammal, the suit was barred by the provisions of 
Order 22 rule g (1) of the Civil Procedure Code inasmuch as the previous suit 
had been dismissed for non-prosecution. On Second Appeal to this Court Veera- 
swami, J., did not accept that view as correct. The learned Judge held that the 
provisions of Order 22, rule 3 will apply only toa case ofnatural death of the plain- 
tiff and not to a case of surrender which at best could amount only to civil death, 
that is death by reason of a fiction created by law. Consequently it was held that the 
provisions of sub-rule (1) of rule g of Order 22, Civil Procedure Code would not be 
attracted. This conclusion has been challenged before us on behalf of the appellant 
against whom the learned Judge has passed a decree for possession. 


Mr. S. V. Rama Iyengar who appeared on behalf of the tenant submitted that 
there could in law be no difference between a case of natural death of the plaintiff 
and one where under the law she is deemed civilly to be dead and that therefore 
Order 22, rules 3 and g must apply with equal force to them. The first part of 
the argument, broadly put as it is, really amounts to this : namely, a legal fiction 
will have within the ambit of its operation the same effect as the real state of things. 
‘That can admit of no doubt. Again it is well settled that so far as the reversioner’s 
title is concerned, there is no difference between a case where he obtains the property 
on the death of the widow of the last male-holder and one where he does so on a 
surrender by her. In either case he succeeds to the last male-holder as the widow’s 
estate had terminated. The nature of Hindu reversioner’s interest under the ordi- 
nary Hindu law and acceleration of the same by the effacement of the widow have 
been discussed by the Supreme Court in Natvarlal v. Dadhu Bhat', Mukherjea, J., 
discussing the true theory behind a surrender observed : 


“In the Hindu Law, on the other hand, the widow, so long as she is alive, fully represents her 
ihusband’s estate, though her powers of alienation are curtailed and the property after her death goes 
not to her but to her husband’s heirs, The presumptive reversioner has got no interest in the pro 
during the lifetime of the widow. He has a mere chance of succession which may not materialise at 
all. Fie can succeed to the pro at any particular time only if the widow dies at that very moment, 
‘The whole doctrine of surrender is based upon this analogy or legal fiction of the widow’s death. The 
‘widow’s estate is an interposed limitation or obstruction which prevents or impedes the course of 
succession in favour of the heirs of her husband. It is open to the widow by a voluntary act of her 
own to remove this obstruction and efface herself from the husband’s estate altogether. If she does 
‘that the consequence is the same as if she died a natural death and the next heirs of her husband then 
living step in at once under the ordinary law of inheritance. ” 


But what we have to consider in the present case is not whether the legal conse- 
quences brought about by the civil death of a widow will be the same as those 
Consequent on her natural death, but whether the provisions of Order 22, rule 9, 
‘Civil Procedure Code will apply to the case of reversioner succeeding. Vee1aswami, 
J., has observed that Order 22, rule 3 will apply only to cases of succession brought 
about by the natural death of the plaintiff. We agree. But the further view of the 
Jearned Judge that because title secured by a surrender is the result of merely a civil 
death the provisions of that rule will not apply is apt to mislead. In our opinion, 
no distinction can be rested between a Case of the operation of a legal fiction as to 
death of a party and the real death of the party in the matter of interpretation 
of the provisions of Order 22, Civil Procedure Code. The true position is that 
Tule 3 of that Order cannot apply to the case of devolution of property on the death 
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ofa person holding a Hindu Women’s estate therein, whether such death is the natural 
death or a civil death. Ifrule 3 cannot apply, tule 9 (1) cannot operate, if there 
be" default in taking steps to continue the suit. It is clear from the very terms of 
Order 22, rule 3, Civil Procedure Code that the right to sue must survive to the legal 
representatives of the deceased before the former can be brought ı n record. In the 
case of a reversioner succeeding after a widow, the case is not one where he succeeds 
as the heir of the widow ; he becomes entiled to the property of the last male-holder 
in his own right as the heir of such owner and not as the legal representative of the 
widow, the interim owner. A Hindu widow does completely represent her hus- 
band’s estate so long as the property remains in her hands. But that is different 
from saying that she is a full owner. Any judgment obtained against her or any 
compromise entered into by her will be bindin on the reversioner so long as those 
‘proceedings are proved to be conducted bona fide. In other words so long as she 
acts bona fide, she can completely represent the estate of her husband. Therefore 
-when she brings a suit for recovery of possession of the properties belonging to her 
husband’s estate, she can be said to act in the representative capacity with respect 
to the estate. In a widow’s suit with respect to her husband’s estate, though -she 
‘sues as owner; she can also be deemed to have instituted it as a representative of 
the estate. Ifshe were to die pending the suit, the reversioner who succeeds to the 
property, can certainly step in and prosecute the suit as a person entitled to the estate 
which was till then represented by-the widow, In such a case the appropriate rule 
will be Order 22, rule 10 and not rule 3. In‘cases falling under rule 10, it will be 
optional for the party secking to continue the suit to come on record and prosecute 
it; it will also be a matter of discretion for the Court to permit him to come on 
record or not. Failure to come on record in the ‘case of devolution of interest as 
contemplated by rule 10 cannot, therefore, attract, the ‘provisions of rule g for 
more reasons than one, namely, (1) the person who obtains the interest on the 
devolution taking place isnot a legal representative of the deceased and (2) he has 
no absolute right to come on record and prosecute the suit. ; 
Rule g (1) states : , l 
“where a suit abates or is dismissed under this Order (Order 22) no fresh suit shall be brought on. 
the same cause ‘of action. ” f ' : i 
The terms of the rule furnish another reason why it should not be applied 'to the 
case of a reversioner’s succession. What the rule g (1) prohibits is the institution 
of a suit on the same cause of action. In the case of a reversioner succeeding to the 
estate of the last male-holder, his cause of action arises only after succession opens in 
his favour. Article 141 of the Indian Limitation Act of 1908 recognises the prin- 
ciple that he would have the right to recover possession of the property within 
twelve years after the death of the widow. Even in a case where a person acquires 
title by adverse possession as against the widow it has been held that what he obtained 
would be only the widow’s interest in the property and that it would be competent 
for the reversioner who succeeds on her death to recover possession of the property 
within a period of twelve years referred to above. Again in the present case the cause 
of action on the basis of which Ramamma brought the suit was a denial on the part 
of the appellant of her title to the property. That can hardly amount to the same 
thing as the denial of the reversioner’s right to recover the property when succession 
falls. ‘Therefore, the casue of action for the widow’s suit, against the appellant was. 
entirely different from the reversioner’s suit to recover possession of the . property 
after the surrender had been effected in his favour. Rule g probibits a fresh suit 
on the same cause of action which had either abated or had been dismissed on account 
ot the death of the previous plaintiff. Assuming therefore, there has been an abate- 
ment by the death of Ramamma, the cause of action for Raghupathi Iyer’s suit being 
different from her’s his suit cannot be held to be barred. We are, therefore, of the 
-opinion, that the provisions of Order-22, rule 9 (1) Civil Procedure Code will not 
apply to the present case. The appeal fails and is dismissed with costs. - 


K.L.B. a : - Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RamacHanpra IYER, Chief Justice, anD MR. -Jusrice 
T. VENKATADRI. 2 


D. R. Metha E ae Appellani* 
D. 
Tin Plate Dealers Association, Ltd. .- Respondent. 


Contract Act (IX of 1872), section 56—Contract becoming impossible of performance-—Tast, 
Before the principle that the contract has become impossible of performance could be applied, 


doctrine that the event which causes the frustration must have occured without the default of either pay. 
no 


defence at all. As observed by the Supreme Court in Ghosh v. Mugnesram Bengur & Co., (1954) I M.L.J. 
(S.C.) 41, “In deciding cases in India the only doctrine that we have to go by is that of supervening 
impossibility or illegality as laid down in section 56 of the Contract Act, taking the word ‘ impossible 


In the instant case the seller did not offer to keep the goods till the control was lifted and did not 
take any steps to obtain a permit and in the circumstances the doctrine of frustration does not apply. 
The seller is accordingly liable for damages for breach of contract. : 


` Appeal under Clause’ 15 of the Letters Patent against the Judgment and Decree 
of the Honourable Mr. Justice Ramakrishnan dated the 6th day of December, 1962, 
and passed in Appeal No. 81 of 1960—Appeal against the decree of the Fourth Assis- 
tant Judge, City Civil Court, Madras dated 25th August, r959, in O.S. ‘No. 2485 of 
1957- i ' 

V. Thiagarajan and M. Ramachandran, for Appellant. .- . - 

M. Nateson, N. Sivamani and S. V. Padmanabhaswami, for Respondent. 

The Judgment of the Court, was delivered by 


Venkatadri F.—This isa Letters Patent'Appeal preferred by the plaintiff whose 
suit for recovery of advance and damages was dismissed by Justice Ramakrishnan. 
The plaintiff’s case is that he entered into a contract on 8th April, 1957, with the 
respondent’s company who were carrying on business in Calcutta under the name and 
style of The Tin Plate Dealers Association Private, Limited, with its branch offices 
in Madras and Bombay for purchase of 30 tons of Electrolytic Tin Plate Cobbles for 
shipment during May and June, at Rs. 856 per ton C.LF. Madras and paid an 
advance of Rs. 1,500. It was agreed that the respondent should arrange for the 
shipment of the goods from the United States of America. In spite of repeated 
demands the respondents did not deliver the goods. But on feth July, 1957, the res- 
pondent’ asked the plaintiff to take delivery of the goods at the ombay Offce. 
The Bombay office refused to give delivery. In reply to a further letter of the plain- 
tiff dated 12th October, 1957, calling upon the respondent to return the advance and 
also for payment of damages for failure to deliver the goods, the respondent wrote on 
ist November, 1957, that they were unable to deliver the goods in view of the ban 
imposed by the Deputy Iron and Steel Controller of the Central Government. The 
plaintiff further alleges that if the goods had been shipped in May, and June, 1957, 
as had been agreed upon originally; they would have arrived in July, when there 
was no restriction on the sale. But, as a matter of fact, the respondent received the 
goods from America, but he sold them to third parties as the market price of the 
goods was much higher than the contract rate entered into with the plaintiff. -The 
plaintiff is entitled to call upon the respondent to pay damages as the respondent 
deliberately committed breach of contract and also damages by way of loss of profit 
to the plaintiff at Rs. 115 per ton. 


But the suit was resisted by the respondent. They contended that when the Cone 
tract was entered into, they attempted to arrange for the shipment of the goods 
during May-June, 1957; but when it was found that no steamer would be available 
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for Madras Port, during May, June, 1957, they duly informed the plaintiff of their 
inability to perform the contract. They assert that there was no time fixed for the 
shipment of the goods under the terms of the contract. They also pleaded that there 
was a variation of the original contract between the parties and the plaintiff then 
agreed to take delivery of 25 tons of Electrolytic Tin Plates Waste from ready 
stock at Bombay in the place of go tons of Electrolytic Tin Plate Cobbles, but neither 
the plaintiff nor his representative ever called on the Bombay Office to take delivery, 
though the respondent was ready and willing to supply. {n the meantime the ban 
imposed by the Central Government intervened and necessarily the contract for 
Electrolytic Tin Plate Cobbles had to be cancelled. Subsequently they returned 
the advance to the plaintiff by means of a cheque and they are in no way liable to 
pay damages as there was no breach of contract on their part. 


On these pleadings the parties went to trial, before the learned Judge of the 
City Civil Court, Madras, who found that there was no variation of the criginal con- 
tract as pleaded by the respondent and he held that the respondent committed a 
breach of contract in respect of the goods, Electrolytic Tin Plate Cobbles. He 
also gave a finding that the performance of the contract had not become impossible 
by reason of the freezing order passed by the Iron and Steel Controller. He declared 
that the plaintiff was entitled to damages and he fixed the quantum of damages by 
calculating 7} per cent. on the contract price of Rs. 850 per ton on the assumption 
that according to the Import Trade Control Policy of the Government the permitted 
margin of profit was only 73 per cent. Therefore he decreed the suit for damages 
at Rs. 1,912-8-0 and for refund Rs. 1,500 being the advance paid. 


The respondent preferred an appeal in the High Court and when the appeal 
came up before Justice Ramakrishnan, the learned Judge gave a finding that there 
was a substitution of a new contract in the place of the original contract for shipment 
of 30 tons of Electrolytic Tin Plate Cobbles and that, even assuming that there was a 
contract for the supply of 30 tons of Electrolytic Tin Plate Cobbles, the contract 
became impossible of performance in view of the Steel Control Order imposed by 
the Deputy Iron and Steel Controller, Calcutta. In the end he dismissed the suit 
for damages since the plaintiff had already received the advance amount paid by 
him from the respondent. It is against this order c f dismissal cf the suit the plaintiff 
has preferred this appeal. 


Two questions arise for our consideration on the facts in this case, namely, 
whether there was a variation of the contract, and whether the contract had 
become impossible ofperformance. ‘Taking the first point, from the documents it is 
clear that the plaintiff entered into a contract originally with the respondent on 
8th April, 1957 (Exhibit B-3) for the supply of 30 tons of Electrolytic Tin Plate 
Cobbles and the same has been confirmed by the respondent’s head office at Calcutta 
who agreed to supply the goods during May and June, from America (Exhibit B.4 
dated goth April, 1957). In the month of May the respondent’s office from Calcutta 
wrote to the Madras Branch office that the contract materials, t.e., Electrolytic. 
Tin plate Cobbles, were not available for shipment during May and June, as there 
was no steamer calling at the Madras port. However, they promised to do their 
best to honour the contract. While the plaintiff and the respondent were correspon- 
ding in respect of the supply of 30 tons of Electrolytic Tin Plate Cobbles, in the month 
of May the plaintiff entered into another contract to purchase 25 tons of Electrolytic 
Tin Plate Waste at the rate of Rs. goo per ton. Subsequently there was exchange 
of letters between the plaintiffand the respondentin respect of these two contracts, 
namely, Electrolytic Tin Plate Cobbles and Electrolytic Tin Plate Waste. 
In regard to the supply of go tons of Electrolytic Tin Plate Cobbles the 
respondent in the month of May stated that it would not be possible for them to 
supply the materials, as ships were not available for calling at the Madras port during 
the said months. In regard to the contract of Electrolytic Tin Plate Waste, 
the respondent reminded the plaintiff thet the offer made by the plaintiff to pur- 
chase the said materials was to be kept open indefinitely and since he had failed to 
accept their offer, they withdrew the offer and treated the letter of the plaintiff to 
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purchase 25 tons of Electrolytic Tin Plate Waste as cancelled. But subse- 
quently there was some arrangement between the respondent and_ the plaintiff in 
and by which the plaintiff agreed to take 25 tons of Electrolytic Tin Plate Waste 
from the Bombay Stock. But in the month of July, the plaintiff received a letter 
(Exbibit B-15) wherein it was stated that in regard to 30 tons of Electrolytic Tin 
Plate Cobbles it would be supplied at the next arrival of the steamer, and with 
regard to 25 tons of Electrolytic Tin Plate Waste the plaintiff should make 
arrangements to take delivery of the stock at Bombay office But the plaintiff did 
not take delivery of the 25 tons of the Electrolytic Tin Plate Waste from the Bom- 
bay office. Therefore in regard to this contract the plaintiff did not take any further 
steps to purchase the stock from the respondent. Nor did the respondent take any 
steps to file a suit against the plaintiff for damages for breach of contract. Therefore 
from the correspondence that passed between the plaintiff and the respondent in 
respect of these two transactions we are convinced that they are two separate con- 
tracts, and it cannot be said that either there was a novation or substitution of 
contract in the place of the original contract for 30 tons of Electrolytic Tin Plate 
Cobbles. 

When once we have come to the conclusion that they are two separate contracts, 
we have to consider whether respondent had committed a breach of contract in 
respect of the supply of 30 tons of Electrolytic Tin Plate Cobbles. It is clear that 
the respondent did receive the goods of Electrolytic Tin Plate Cobbles from America 
between the months of July and August when the Deputy Iron and Steel Controller 
served a notice on him directing him not to remove or permit the removal of Electro- 
lytic Tin Plate Cobbles from their stockyards or from any other part of the company’s 
premises to any place outside the precincts of such stockyard. This notice was 
served on them in August, 1957. Now the respondent wanted to rely on this letter 
to plead that the contract to supply 30 tons of Electrolytic Tin Plate Cobbles to the 
plaintiff had become impossible of performance and that there was no breach of 
contract on their part. On the other hand, if there was no order in force, they would 
have delivered the goods to the plaintiff. A reading of the Control Order only 
indicates that the respondent is prohibited from removing the goods from the stock- 
yard. They are not prohibited from selling the goods. They could have taken per- 
mussion from the Iron and Steel Controller to supply the materials to the plaintiff 
as per their contract entered intoin the month of April, 1957. They made no 
attempt to apply to the concerned Officers to supply the goods to the plaintiff. We 
do not think that this is a case of impossibility of performance. There is no material 
placed on behalf of the respondent that they sincerely attempted to sell the goods to 
the plaintiff after obtaining the permission of the Steel Controller. Or they could 
have written a letter to the plaintiff that they were ready and willing to supply the 
goods, and could have kept apart the 30 tons of Electrolytic Tin Plate Cobbles in 
their stockyaid and as soon as the restriction was removed by the Iron and Steel 
Controller they would supply them, or would sell or keep’the goods in their godown. 
on his behalf subject to some terms and conditions for retaining the goods in their 
godown on his behalf. 


It is settled law that before we apply the principle that the contract has become 
impossible of performance, the first duty is to ascertain the facts forming the basis. 
of the contract and see how far the change in the circumstances is such as to remove 
the very foundation of the contract itself. The Court must as a fact determine whe- 
their the circumstances did exist and if so whether they are sufficient to hold that 
the parties are absolved from their obligations under the contract. It is the 
essence of the doctrine that the event which causes frustration must have occurred. 
without the fault of either party. Therefore the Court ought to see whether it is 
a case of self-induced frustration in which case there could be no defence at all. 
In Bank Line, Lid. v. Arthur Capel & Company?, Lord Summer observed at page 452— 


“ I think it 13 now well settled that the principle of frustration of an adventure assumes that the 
frustration arises without blame or fault on either side. Reliance cannot be placed on a self-induced. 





1. LR. 1919 A.C. 435. 
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on ; indeed, such conduct might give the other party the option to treat the contract as repudia- 
t 33 

In another case, viz., Hirfi Mulji v. Cheong Yue Steamship Company, Lord Summer 
quotes a passage from the Judgment is Dahl v. Nelson Donkin @ Company®, where 
Lord Blackburn refers to frustration as being a matter caused by something for which 
neither party was responsible. Lord Summer also referred to the observation of 
Brett, J., in Jacksons case*, that one of the conditions of frustration is that “‘ it should 
be without any fault of either party”. In Maritime National Fish, Lid. v. Ocean 
Trawlers, Ltd.4, Lord Wright'in delivering the judgment of the Board observed that 
the essence of frustration is that it should not be due to the act or election of the party 
and it should be without a fault of either party. In Galiakotwala @ Co. v. Nerasim- 
han and Brother®. Krishnaswami Nayudu, J., held, 


“in a case where a defence of frustration is raised what the Court has to consider is not whether 
one party or the other has done anything from which nsibility for any breach of contract could be 
ascertained, but to see whether the circumstances pleaded did exist which could reasonably be consider- 
ed as sufficient to hold that the parties are absolved from their obligations under the contract. ” 


The short facts in that case are the following. At the relevant time of the contract 
there was a Control Order which prohibited export of starch outside the district 
or province except on permits. The defendants, who were the sellers, had in the 
frst instance applied for an export permit, but ultimately withdrew the application. 
The defendants pleaded that they tried to secure the licence but as they were not 
‘able to get it, there was impossibliity of performance. This contention was repelled 
by the learned Judges, who observad as follows at page 380— 


“It will not be open in such a case for a party, whose duty it is to apply for permit, to refuse to 
apply for t, or to withdraw the application, as in the present case, and then plead that the con- 
tract has me discharged by reason of the prohibition against export relying upon the Control 
Order. Thore was no refusal of permit in the present case, but no opportunity was given to the autho- 
rities to grant a permit in view of the defendants’ conduct in withdrawing the application. The 
absence of a permit to export in this case could reasonably be considered to be the consequence of 
the defendants’ withdrawal of the application. The defendants’ liability to perform the contract 
therefore is due to their own default and it would not be open for them to plead frustration. ” 


Similarly in Peter Cassidy Seed Company, Lid. v. Osuustukkukauppa [.L.8, there was a 
contract to purchase 3,000 kilos of ants’ eggs. The contract contained the clause 
“ delivery : prompt, as soon as export licence granted ”. Prior to the contract the 
sellers assured the buyers that there would be no difficulty in obtaining a licence. 
But - subsequently when the sellers applied for a licence, their application was 
rejected on the ground that they were not member of the Exporters’ Association as 
required under the Finnish Law. When an action was brought by the purchasers, 
the sellers pleaded that the contract had becorhe impossible of performance. 
Delvin, J., who delivered the judgment, observed at page 489:— 

K ing regard to what I think is the right construction of that clause and to the circumstances 
in this case, i think that the proper conclusion is that the sellers were warranting absolutely that they 
would get a licence. If there be any ambiguity in the clause, and if, therefore, it be legitimate to look 
at what preceded the drawing up of the contract, it would strengthen very much the conclusion at 
which I have arrived. The facts are set out in the Special Case. Putting it shortly the agent of the 
sellers, in effect, assured the buyer that obtaining a licence was merely a formality , and it was on that 
basis that the buyers entered into the contract. As that condition has not been fulfilled, it follows that 
the award in favour of the buyers, awarding them damages, must be upheld. ” 


According to the provisions of section 56 of the Contract Act, the doctrine of frustra- 
tion comes into play when a contract becomes impossible of performance. In Ghose v. 
Mugnecram Bengur & Co.", the Supreme Court observed— 
“ In deciding cases in India the only doctrine that we have to go by is that of supervenin g 
impossibility or illegality as laid down in section 56 of the Contract Act, taking the word ‘impossible 
in its practical and not literal sense.” 
Therefore our statute law requires that the contract should become impossible of 
performance in its practical sense. In the instant case the respondent neither took 
ee ee 


1. L.R. 1926 A.C. 497. 5. (1953) 2 M.L.J. 372. 

2. L.R. 6 A.C. 38 at 53. 6. (1957) 1 All E.R. 484. 

3. L.R. 10 C.P. 124 at 144. 7. (1954) 1 M.L.J. (S.C.) 41 : (1954) 8.C.J. 
4. L.R. 1935 A.C. 524. 1 : (1954) S.C.R. 310. 
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any steps to sell the goods to the plaintiff nor offered to keep the goods contracted 
for the plaintiff in his stockyard, nor informed the pleintiff that they were ready and 
willing to supply the goods, but would deliver them after the restriction was removed 
nor called upon the plaintiff to enter into some terms and conditions to keep the 
goods on his behalf in their stockyard. Therefore we come to the conclusion that the 
plaintiff has proved that the respondent has committed breach in not supplying 30 
tons of Electrolytic Tin Plate Gobbles, and the contract has not become impossible of 
performance for the reasons mentioned above. Therefore the plaintiff is entitled to 
get the damages, and we think that the damages awarded by the trial Court in just 
and reasonable.- We allow the appeal with costs. 


K.LB. eae Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justiaz K. VEERASWAMI. 


S. Ganapathi Sarma and others .. Petitioners* 
Y 


Kannika Bank and others .. Respondents. 


Banking Companies Act (X of 1949), sections 45-D (2), Proviso (4) and (10) (a)—Construction and 
scope—Proceedings undser—Discretion and powers of Court—Application by liquidators for settlement of lists of 
debtors or for amendment of list settled several years azo —Absence of reasons for dzlay—~Duscretion of High Court 
to condone delay—sSecond or subsequent incumbrancer—If covered by section 45-D (10}—Order 2, 2 and 
Order 34, rule 14, Civil Procedure Cod:—~Apphcabiity to proceeding: urbr  sastion 45-D, Banking 
Companies Act 


Section 45-D (2) ofthe Banking Companies Act requires the Official Liquidators to file an appli- 
cation for settlement of lists of debtors within six months from the date of the winding up o ler. 
The Proviso to the sub-section, however, vests, a discretion in the High Court to permit an application 
to be filed after the expiry of the said period of six months. But the discretion has to be exercised 
only on pro reasons for the delay. Where there has been a deliberate delay in making an 
application Ga nine years) and there is no reason mentioned explaining the delay which would 
justify the Court to exercise its discretion to excuse the delay under section 45-D (2), Proviso, the 
High Court will not grant it, whether it be one toamend list already settled several years ago ora 
fresh application for settlement of debtors afresh. 


Neither Order 2, rule 2, nor Order 94, rule 14, Civil Procedure Code, would be directly appli- 
cable to Sain under section 45-D of the Banking Companies Act. But the principles of those 
provisions can well be extended to settlement of lists of debtors and passing of orders under section 
45-D (4). Section 45-D (1) only says that the section would have overriding effect over any other 
law which is con to its provisions. Order 34, rule 14, Civil Procedure Code, clearly enables a 
mortgagee who has obtained a decree for the payment of money, in satisfaction of a claim arising under 
his mortgage, to bring a suit for sale of the mortgaged property, notwithstanding anything ‘contained 
in Order 2, rule 2, Crvil Procedure Code. To hae a case, therefore, the bar under Order 2, rule 2 
would not be applicable. 


Section 45-D (10) (a) would not apply to the case ofa second or subsequent encumbrancer. The 
whole object of section £5-D is to enable the High Court, on an application for settlement of a list of 
debtors to pass a decree against the debtors settled im the list, including mortgage debts ; there is no 
indication m section 45-D that merely because a subsequent incumbrancer is having an interest in 
the mortgaged property no order for payment of money can be made under section 45-D (4). Section 
45-D (10) apparently has application -to a third party who claims a paramount title or has an 
interest which would be in conflict with the earlier mortgage and cannot cover the case of a second 
or subsequent incumbrancer. 


Applications under section 45-D of the Companies Act (X of 1949) for 
settlement of list of debtors and amending the lists already settled. 


Jiddu Lakshmayya and K. S. Rajagopalachari, for Petitioner in Company Appli- 
cation No. 207 of 1964 and Company Application No. 245 of 1963. 
The Court made the following 
ORDER.—Compan ee No. 245 of 1963 is for passing a preliminary 
decree on a mortgage, dated 11th April, 1949, executed by the first respondent Rama- 
mirthammal in favour of the Bank which isin liquidation. On 14th February, 1955, in 
Company Application No. 3943 of 1954, the list of debtors was settled by this Court 
a ee ee ee 


* (Comp. Appins, Nos. 245 of 1963 and 207 of 1964.. 
O.P. No. 224 of 1952). 4th September, 1964. 
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in which item 22 related to the debt owing by Ramamirthammal. There was a 
brief reference that the debt was secured by a mortgage. Beyond that, no parti- 
culars, as required by rule 3 in the Fourth Schedule under section 45-D (2) of the 
Banking Companies Act, 1949, were given. As a matter of fact, the decree passed! 
by this Court on 14th February, 1955, was a money decree. The decree also did not 
provide for future interest. This application is made on the ground that there was 
same omission on the part of the Court from passing a mortgage decree and also 
providing for subsequent interest. This application was heard on a previous occa- 
sion and it emerged as a result of the discussion in Court that the Official Liquida- 
tors should file an application for settling the mortgage debt of Ramamirthammal. 
They have, therefore, filed Company Application No. 207 of 1964 in which they 
pray thet they may be permitted to amend the settled list of debtors by adding the 
particulars as required by rule 3. They also pray, rather curiously, for adding a 
provision in the decree for payment of further interest. The above applications 
are resisted by the third respondent S. Alagammai Achi, who claims to hold a 
security bond dated 21st June, 1952. 


Section 45-D of the Banking Companies Act provides for the settlement of list 
of debtors. This section has operation notwithstanding any other law. That means. 
the section has overriding effect. Sub-section (2) of the section says that subject 
to the rules made under section 52, the Official Liquidator shall, within six months 
from the date of the winding up order, file from time to time in the High Court a 
list of debtors containing such particulars as are specified in the Fourth Schedule. 
A proviso follows to the effect that such lists may, with theleave of the High Court, 
be filed after the expiry of the said period of six months. On receipt of a list, the 
High Court causes notices to be issued to the persons affected and after an enquiry 
as provided by rules made under section 45-D, it may make an order settling the list 
of debtors. In so settling, it has power to settle a list in part as against such of the 
persons whose debts have been settled without settling the debts of all the persons 
placed on the list. While settling the list, the High Court shall pass an order for 
payment of the amount due by each debtor, which will have the force of a decree. . 
Such an order will be, subject to an appeal, final and binding for all purposes as 
between the parties. Under sub-section (7) of section 45-D, the High Court has 
power to pass any order in respect of a debtor on the application of the Official Liqui- 
dator for the realisation, management, protection, preservation or sale of any pro- 
perty given as security to the banking company and to give such powers to the Offi- 
cial Liquidator to carry out the aforesaid directions as the High Court thinks fit. Sub- 
section (10) states that section 45-D will not apply to a debt which has been secured 
by a mortgage of immovable property, if a third party has any interest in such im- 
movable property. Section 45-C in effect, makes the Limitation Act inapplicable 
to debts owing to-a banking company, in liquidation. 

In the light of these provisions, the Liquidators say that they are entitled to ask 
this Court to exercise its discretion to excuse the delay in filing an application for 
settlement of the list of the particular debtor Ramamirthammal and to pass a 
decree based on the mortgage executed by her. The objection of the third res- 
pondent is that the Official Liquidators, having originally failed to show in the appli- 
cation for settlement of debtors, the particulars required by rule 3 in Schedule F our, 
they should be deemed to have given up their claim on the security and, in any case, 
they cannot ask either for an amendment of the personal decree passed in February, 
1955, or a fresh mortgage decree on the basis of a fresh application for settlement 
of debtors. The argument derives support from a principle, analogous to Order 2, 
rule 2, of the Code of Civil Procedure. It is contended that Order 34, rule 14, 
which is applicable to suits cannot be invoked by the Official Liquidators. I find 
no difficulty in rejecting the contention for the 3rd respondent. Neither Order 2, 
rule 2 nor Order 34, rule 14, of the Code of Civil Procedure will be directly 
applicable to proceedings under section 45-D. But I think, the principles of those 
rules can well be extended to settlement of lists of debtors and passing of orders 
under section 45-D (4). Section 45-D (1) only says that the section will have overrid- 
ing effect over any other law which is contrary to its provisions. Order 34, 
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rule 14, clearly enables the mortgagee who has obtained a decree for the payment: 
of money, in satisfaction of a claim arising under his mortgage, to bring a suit for 
the sale of the mortgaged property notwithstanding anything contained in Order 2, 
rule2, To such a case therefore the bar under Order 2, rule 2 will not be applicable.. 
Ifthe mortgagee gives up his right over the security, it is quite another matter. But. 
where, without giving up his right, he sues for recovery of money due under the 
mortgage, his right to file a separate suit for bringing the property to sale in order 
to realise the debt is preserved. The contention for the third respondent that the 
omission on the part of the Official Liquidators when the list was settled on the 
earlier occasion to ask for a mortgage decree barred the present application, cannot 
therefore be accepted. A 


The next contention for the third respondent is based on section 45-D (10).. 
Prima facie, the argument for the 3rd respondent that if a third party has an interest 
in the immovable property which is subject to a mortgage, section 45-D will have 
no application appears to be plausible. Sub-section (10) (a) reads as follows :— 

“ Nothing in this section shall— 

(a) apply to a debt which has been secured by a mortgage of immovable property, if a third! 
party has any interest in such immovable property”. i aio me 

The argument is that a subsequent encumbrancer has an interest in immovable 
property and therefore, literally, such a person will be within the ambit of this pro- 
vision. In my opinion, this is not acorrect construction to place on section 45-D (10): 
(a). It does not seem to apply to a case of subsequent encumbrancer. As it appears 
to me, the whole object of section 45-D is to enable the High Court, on an applica- 
tion for settlement of a list, to pass a decree against the debtors settled in the list, 
including mortgage debts, and there is no indication is section 45-D that merely 
because the subsequent encumbrancer is having an interest in the immovable pro- 
perty no order for payment of money can be made under section 45-D (4). Appa- 
rently, sub-section (10) (a) has application to a third party who claims a paramount 
title or has an interest which would be in conflict with the earlier mortgage, as for 
instance, a third party, who claims that the mortgagor has no right or interest in 
the property mortgaged, but he has. In my view, sub-section (10) (a) does not cover 
the case of a second or subsequent encumbrancer. This objection too therefore fails. 


It is then argued for the third respondent that Company Application No. 207 
of 1964 is too belated and that this Court will not be justified in exercising its dis- 
cretion and excusing the delay. As I already mentioned, section 45-D (2) requires 
the Official Liquidators to file an application for settlement of lists of debtors with- 
in six months from the date of the winding up order. The proviso to the sub-sec- 
tion reads : 

“ Provided that such lists may with the leave of the High Court, be filed after the expiry of 
the said period of six months.” 

Whether the application now mede istreated as one for amendment of the earlier 
list or for settlement of a list of debtors afresh, the question of delay will hz ve to te 
considered in the light of the proviso. The proviso undoubtedly vests a discretion 
in this Court. But the discretion has to be exercised only for proper reasons. The 
application now made comes after nearly nine years of the settlement of the list of 
debtors in 1955. Though time was given, the report of the Official Liquidetors 
has not set out any ground whatever explaining the delay. On the cther hard, 
during the arguments what was suggested was that in the circumstances of this case, 
they even thought of asking this Court to write off the debt as it was felt that it 
might not be possible to realise the debt. If that were the reason, the delay was a 
deliberate one. If that were not the reason, as the report stands at the moment, 
there is no ground mentioned which will justify this Court to exercise the discre- 
tion vested in it by the proviso to section 45-D (2). 


It is not as if the Official Liquidators are without a remedy. As I said, there 
is no period of limitation applicable to such debts by reason of section 45-C. There 
is nothing in the Banking Companies Act which takes away the right of the banking 


30 


234 THE MADRAS LAW JOURNAL REPORTS. {1965 


company under liquidation from instituting a suit on the mortgage and recovering 
the money by sale. Inthe circumstances, in the absence of any reason for the delay, 
which alone will enable this Court to consider whether it could be excused, Com- 
pany Application No. 207 of 1964 has to be dismissed. It follows that the prayers 
in Company Application No. 245 of 1963 cannot also be ordered and this application 
too is dismissed. No costs. 


P.R.N. —— Applications dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice M. ANANTANARAYANAN AND MR. JusTICE K. RAMAMURTI. 


Jin the matter of the Indian Companies Act, 1956. 
In the matter of the Kaleeswarar Mills, Limited (in liquidation).] 


The Official Liquidator, Madras High Court, The Official 


Liquidator of the Kaleeswarar Mills, Ltd., Coimbatore .. Appellant® 
y. 
AL. SP. PL. Thirunavukkarasu Chettiar and another e. Respondents. 


1y3—-Liquidation—-Administrator appointed by Gourt to carry on affairs—Later flouting orders of 
‘Court and committing acts of misappropriation and divarsion of funds of company to private uses—Right of 
liquidator to proceed against transferees of funds and propsrty of company—Extent of and limits to~—-Elsction— 
Doctrine of—Princifles—Trust pursuit rule—Essentials—Bona fide sis es without notice—lf protected— 
Shares in amo A : ie "Transfer of scrip with blank transfers—If conveys title without registry— 
Trusts Act UT of 1882), sections 63 and 64—Sale of Goods Act (IIT 0f1930), section 2 (7). 

Where, in liquidation proceeding: of a company, an administrator is appointed by Court directing 
him to do certain acts nd: giving him powers to act in a specified manner, but he disobeys the order 
and directions of the Court and commits acts of misappropriation and diversion of the funds of the 
copay (in liquidation), the liquidator can proceed against such funds in the hands of the transferees 

ection is a question of fact and must be ascertained as such. It may be implied from the acts of 
the person bound to elect.To constitute implied election, there must be clear proof that the person 
ut to his election was aware of the natureand extent of his rights and that, having that knowledge, 
e intended toelect. The doctrine ofelection implies a knowledge ofalternatives:and a choice of 
one of two alternatives. When applying the doctrine to the trust pursuit rula, i.e., pursuing trust property 
in the bands of transferees from one trustee, if there is a clear and sharp conversion of trust moneys into 
other forms of property, the pursuing beneficiary, having knowledge of such conversion and a choice of 
alternatives, has the right to elect either to take the property purchased or to have a charge on it for 
the amount of the trust money, but not both. But this principle cannot be applied to a case, where, 
for instance, there, has been a partial conversion, to a limited extent, and the beneficiary seizes the 
peepee made available under the trust pursuit rule’ ;‘that does not imply that his claim to the balance 
of , not embodied in some other form of property, is also erenuitiel or lost, so as to estop the 
‘beneficiary from further progress under the trust pursutf rule. 


Shares issued by a company are goods within the meaning of section 2 (7) of the Sale of Goods 
Act, and the delivery ofshare certificates with blank transfers signed by the transferor amounts to a 
‘conveyance of good title in the shares to the purchaser ; registry of shares in the books is not necessary 
for vesting title. 


Where there is a breach of contract by ths actioa of the saller, in failing to implement the hires 
ment, unless restitution in interim is possible, the party who stands to lose would be entitled to only to 
compensation and the purchaser should pay to the extent he has taken delivery of goods. 


Where the party in whose hands trust moneys are sought to be pursued is a transferee for valuable 
consideration without notice of the claims of the beneficiary who seeks to pursue them, the beneficiary 
must stop short of such pursuit in t ofsuch moneys. The beneficiaries cannot recover moneys 
whether obtained by fraud or misuse by a fiduciary which are in the hands of persons who are aliences 
for valuable consideration , without notice of the fraud on the trust, as such a transferee is protected 
under section 65, Trusts Act. If the claimant’s moncys are handed over by way of transfer toa 
person who takes for value without notice of the claimant’s equity, the claim (like all equitable claims 
m like circumstances) is extinguished. Equity will follow the trust monty only to the extent to which 
it can be identified ; where there is 2 mingling which makes identification impossible, tracing cannot 
‘be further pursued. 


On appeal from the Order of Venkatadri, J., dated 5th day of October, 1961, 
and made in the exercise of the Ordinary Original Civil Jurisdiction of the High 


o in Company Application No. 390 of 1960 in Original Petition No. 228 of 


e = 


* O.S.A. Nos. 45, 46 and 71 of 1962. 20th December, 1963. 
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S. Govind Swaminathan for Habibullah Badsha and B. Kalyanasundaram, 
for Appellants. | 


Official Liquidator (K. Vaitheeswaran), V. Meenakshisundaram, V. Tyagarajan 
and R. Viswanathan, for Respondents. 


The Judgment of the Court was delivered by 

Anantanarayanan, J.—Arising out of the Liquidation Proceedings relating to 
the Kaleeswarar Mills, Limited, two applications were filed before Venkatadri, J., 
namely, Company Application Nos. 393 of 1960 and 123 of 1961. The first was by 
the Official Liquidator, on behalf of the company in liquidation, for directing the 
Dr. Alagappa Cheitiar Educational Trust, hereinafter referred to as the Trust (second 
respondent), to pay a liquidated sum of Rs. 4,40,000, out of the amounts in the 
hands of the Alagappa Textiles (Cochin), Limited, hereinafter referred to as the 
Textiles, and to retain the balance pending settlement of accounts bet- 
ween the company in liquidation and the aforesaid first respondent. Application 
123 of 1961 was also by the Official Liquidator, for an injunction restraining the 
Alagappa Textiles (Cochin), Limited, hereinafter referred to as the Textiles, from 
paying to any party or otherwise disposing of a sum of Rs. 2,70,000 in their hands 
to the credit of Tirunavukkarasu Chettiar (first respondent) and directing them 
to pay the said sum instead to the applicant on behalf of Kaleeswarar Mills, Limited. 
The learned Judge (Venkatadri, J.) after setting forth the facts in considerable detail, 
held that the sole remedy available to the Official Liquidator, in the light of the 
history of these matters, was to take possession of all the shares purchased by 
Tirunavukkarasu (first respondent) from and out of the funds of Kaleeswarar Mills, 
Limited (in Jiquidation), while he was the Managing Administrator of that Com- 
pany ; a8 20,000 shares had been already sold, under orders of Court and moneys 
realised, the remedy still available to the Official Liquidator was only to proceed 
against Tirunavakkarasu for criminal breach of trust, and deliberate flouting of 
the Court’s orders concerning his utilisation of certain funds of the Kaleeswarar 
Mills, which were entrusted to him. Upon the doctrine of election, following cer- 
tain observations of Jessel, M.R. in In re Hallett’s Estate1, the learned Judge was of 
the view that the Official Liquidator had elected to pursuethe property of the bene- 
ficiary, Kaleeswarar Mills, Limited, wrongfully converted to other uses by the 
fiduciary, Tirunavukkarasu Chettiar (first respondent), in the form of shares, to 
which we have just made reference. Having done this, the Official Liquidator 
could not pursue the moneys retained by the Trust, or the moneys standing to the 
credit of the first respondent with the Textiles. The Official Liquidator was also 
entitled to proceed against the remaining 13,500 shares, namely, out of the total of 
33,500 shares, 20,000 shares sold under orders of Court and the balance of 13,500 
shares delivered by Tirunavukkarasu Chettiar (first respondent) as pledges etc. 
to third parties, by taking appropriate proceedings against the holders of those 
shares. For the rest, the applications were dismissed. 

The present appeals, Original Side Appeals Nos. 45 and 46 of 1962, against 
the judgment of Venkatadri, J., are being pressed not by the Official Liquidator bu} 
pursuant to further developments in this matter, by the Board of Directors ad- 
ministering the Kaleeswarar Mills, Limited, as ‘a going concern, under the scheme 
recognised and ordered by this Court. Original Side Appeal No. 71 of 1962 covers 
the same ground but the appellant, here, Somasundaram Mills (P.), Ltd., was the 
third respondent in Company Application No. 398 of 1960 before the learned 
Judge. The issues that arise for determination in these appeals may be tersely set 
forth in the following form : 

(i) Can the judgment of the learned Judge be upheld that the Board of 
Directors on behalf of the Kaleeswarar Mills, Limited, is powerless, either upon 
the doctrine of tracing or with reference to garnishee proceedings, to attempt to 
recover any further moneys from the trust or the Textiles, because of the application 
of the doctrine of election to the facts of the case ? 
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(ii) Assuming that that doctrine does not apply to prevent the Bcard from 
pursuing further remedies, can it pursue further remedies against the Trust, in the 
light of the established facts on the record ? 


(iii) Similarly, can the Board pursue any further remedies against the Textiles, 
with the Trust necessarily impleaded as a party to the proceedings, with regeid to 
the moneys now withithe Textiles, standing in their books, to this date, to the debit 
of Tirunavakkarasu Chettiar (first respondent) ? 


For the sake of brevity, we propose to condense a great deal of the previous 
history. We may commence with the intrusion of AL. SP. PL. Tirunavukkarasi. 
Chettiar (first respondent) in the Liquidation Proceedings, under orders of Court, as 
the Managing Administrator. The learned Judge then seized of the matter 
(Ramachandra Ayyar, J., as he then was) passed an order, dated 28th August, 1959, 
approving of a scheme submitted to Court, and he appointéd three persons as a 
Council of Administrators with Tirunavukkarasu Chettiar as the Managing 
Administrator. In pursuance of the scheme, Tirunavukkarasu Chettiar deposited 
into Court Rs. 3,00,000 on 17th September, 1959, and later submitted a list of 
unsecured creditors of the Kaleeswarar Mills, Limited. On 18th December, 1959, 
Ramaswami, J., passed an order directing the payment out of Rs. 3,00,000 to 
Tirunavukkarasu Chettiar and also directing that, on such payment, Tirunavakkarasu 
Chettiar should keep the same under a separate current account for payment to the 
creditors specified in the Schedule of a Report filed on 18th December, 1959. 
Tirunavukkarasu Chettiar, despite these orders, encashed the cheque through his 
personal account in the Indian Bank, Limited, Coimbatore. Also, he did not pay 
the dividends to the unsecured creditors under the orders of Court. Subsequently, 
the affairs of the mills were investigated under section 237 (a) (ii) of the Companies 
Act, 1956, and, largely as a result of the discoveries made by this investigation, 
Tirunavukkarusu Chettiar was discharged from the office of Managing Administrator, 
his properties were attached, and the Official Liquidator placed in charge of the 
affairs of the company. In brief, Tirunavukkarasu Chettiar committed 
acts of misappropriation and diversion of the funds of the company (in liquidation) 
to private uses, in several ways. Out of the sum of Rs. 3,00,000 entrusted to him, 
he advanced Rs. 2,00,000 to one PS. AR. SL. Subramaniam Chettiar, associated 
as partner in his own family business, for personal uses. Again, he advanced 
large sums to the said Subramaniam Chettiar for supply of cotton, totals aggregating 
to about Rs. 7,00,000, agairst which cotton worth about Rs. 3,00,000 only was 
supplied. Thus, a sum of about Rs. 7,00,000 of the funds of the company (Mills) 
had been used or diverted by Tirunavakkarasu Chettiar for his personal benefit. 


It is against this background that we have to appreciate certain events, which: 
bring both the Trust and the Textiles into this picture of diversion by a fiduciary, 
of large sums of money belonging to the beneficiary, the mills. The evidence terds 
to show that Tirunavakkarasu Chettiar (first respondent) kept up a facade of pros- 
perity, and that, until the exposure of the real state of affairs, he was taken to be a 
person of considerable business worth and credit in his own right. On 11th January, 
1960, an agreement was executed between Tirunavakkarasu Chettiar and the Trust 
for sale of 1,22,057 ordinary shares of Rs. 10 each, and 865 preference shares of 
Rs. 100 each, held by the Trust in Textiles (Alagappa Textiles (Ccchin), Limited). 
As the terms of this agreement are of importance, and much turns upon the interpre- 
tation of the character of this agreement, we shall briefly set forth the relevant terms. 
Out of the total consideration of Rs. 29,35,001, (a) Rs. 50,000 constituted an 
advance; (b) Rs. 12,39,001 had to be paid within one month; to facilitate this, twelve 
bills or hundis were drawn on 16th January, 1960, by the Trust in favour of United 
Commercial Bank on Tirunavakkarasu Chettiar; (c) Rs. 6,00,000 to be paid within 
one year with interest secured on ordinary shares of the face value of Rs. 2,70,000 : 
(d) Rs. 7,26,000 to be paid to Textiles for certain debts due by the Trust to the 
Textiles ; and (e) Rs. 3,20,000 to be paid to Textiles for moneys due by Ashoka 
Charitable Trust, a sister concern of the Trust. The payments actually made by 
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Tirunavakkarasu Chettiar (first respondent) under this agreement, are claimed to 
be the following by the Trust and the Textiles ; (a) Rs. 50,00,000 paid as advance ; 
(b) Rs. 4,00,000 paid to United Commercial Bank against four bills out of the twelve 
bills referred to in item (b) above. Against this, 33,500 ordinary shares were re- 
ceived by Tirunavakkarasu Chettiar, with blank transfers, from United Commercial 
Bank (c) Rs. 2,71,159-42nP. paid to Textiles, or deposited with Textiles, by 
Tirunavakkarassu Chettiar (first respondent). There is acute controversy between 
the parties, whether this represented the independent moneys of Tirunavukkarasu 
Chettiar kept with Textiles, or was a payment made in pursuance of the agreement. 
According to the Trust and Textiles, the totals of payments by Chettiar thus ageregate 
to Rs. 7,21,159-42 nP. 


We are now in a position to understand the circumstances under which the 
Board of Directors, succeeding to the Official Liquidator, has attempted to pursue 
these moneys, respectively ,with the Trust and the Textiles, mainly upon the doctrine 
of the tracing of trust moneys by a beneficiary, though such moneys might have 
come into the hands of third parties, who received them from the erring fiduciary ; 
in other words, what has sometimes been termed, the rule of trust pursuit, (vide 
American Jurisprudence, Volume LIV, paragraph 248). We shall first give a con- 
densed account of what really happened subsequent to the agreement. According 
to the agreement, the ordinary shares were valued at Rs. 23-34, per share, and the 
details are given in the counter-affidavit filed on behalf of the Trust in Civil Miscel- 
laneous Petition Nos. 8275 and 8276 of 1963 before us. The Official Liquidator, 
upon coming to know of the developments subsequent to the agreement, began cor- 
respondence with the Trust, claiming that the Trust could not retain the moneys paid 
by Tirunavukkarasu Chettiar (first respondent). It must be here emphasised, that 
throughout the protracted and somewhat intricate history of the developments, one 
fact at least emerges crystal-clear. The first respondent had no moneys of his own, 
and the facade of worth and credit which he put up, was sham; throughout all these 
dealings, he was converting to his own use moneys of the beneficiary (the mills) of 
which he had come into possession as Managing Administrator. The Trust 
originally took up the position that the 33,500 shares, transferred through the United 
Commercial Bank, had not inlaw passed to Chettiar (firstrespondent) and hence that 
the Trust could retain the money in spite of the demands of the Official Liquidator. 
Later, the Trust advisedly, when it found that it could not lay claim both to the trans- 
ferred scrip and to the moneys it had received, took up the position that it advanced 
no claim to the 20,000 shares attached under orders of Court. 


Out of 33,500 shares, as we have earlier pointed out, 13,500 shares had been 
placed in the hands of third parties as pledgees by Chettiar (first respondent), and 
the Official Liquidator could lay hold on 20,000 shares alone. On 3rd February, 
1961, Ramakrishnan, J., passed an order allowing the third prayer in the petition 
before him, with regard to delivery of the shares, as the Trust had not pressed its 
claim. The liquidator applied for the sale of the 20,000 shares, and, pursuant to a 
later order of Kailasam, J., the shares were sold at Rs. 9 each in acceptance of an 
offer by a concern under the proprietorship of a third party, Mr. Karumuthu 
Thyagaraja Chettiar. It may be here convenient to refer to our ordersin Civil Miscel- 
laneous Petition Nos. 8275 and 8276 of 1963, by which we have allowed certain 
amendments, in the interests of justice. That order will really have to be read asg 
part of this judgment since it may be cumbersome and superfluous to reproduce it 
here. Therein, we have given our grounds for the view why we have permitted the 
Board of Directors, as representing the Mills, to enlarge the pleadings so that, in 
virtual effect, the Board could claim moneys retained by the Trust, upon the doctrine 
of tracing and the sum of Rs. 2,71,000 odd with Textiles, in the name of Chettiar 
(first respondent) also, upon the alternative grounds of garnishee proceedings and 
the trust pursuit rule. It now remains for us to consider (i) whether the dismissal of 
the applications by the learned Judge (Venkatadri, J.), upon the doctrine of election 
could be upheld, and (ii) whether, on the contrary, the Board of Directors should now 
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be permitted to pursue further remedies, either with regard to the moneys retained 
by the Trust, or: moneys with the Textiles or both, and if so, io what extent. 


We shall quite briefly set forth why, in our view, the dismissal of the applications 
before the learned Judge, on the doctrine of election, except, as held by the learned 
Judge, to the extent of proceeding against Chettiar (first respondent) and the balance 
of 13,500 shares in the hands of third parties, cannot be sustained. In order to 
appreciate this, it is necessary to examine the actual implications of the doctrine 
of election, in regard to facts of this kind, and also to scrutinise how far the dicta 
in In re Hallett’s Estate, are truly relevant to the present situation. As observed 
in Halsbury’s Laws of England (third edition) Volume XIV, paragraph 1104 (page 
596) : ; 

“ Blection is a question of fact, and must be ascertained as such. It may be express, or may 
be implied from the acts of the person bound to elect. To constitute an implied election, there 
must be clear proof that the person put to his election was aware of the nature and extent of his 
rights ; and that, having that knowledge, he intended to elect.” 

The principle, in In re Hallett’s Estate+, on this particular aspect, has been stated 
in Halsbury (Ibid) at page 630 in the following form : 

“ If the proceeds have been invested, without the addition of further money, in the purchase 
of other property, the beneficial owner has the right to elect either to take the property purchased 
or to have a charge on it for the amount of the trust money.” f 

Venkatadri, J., was.of the view that both the doctrine of election and the prin- 
ciples expressed above in In re Hallett’s Estate! applied to the present situation, in the 
sensé that the liquidator could either pursue the 33,500 shares, or the money received 
and retained respectively by the Trust.and the Textiles, but not both ; having elected 
to pursue the shares, and realised moneys by sale of 20,000 shares, the remedies against 
those who had received moneys from the fiduciary (first respondent) under the agree- 
ment, were autoniatically extinguished. But the learned Judge has not referred to 
the history of these developments, as they appear in the correspondence, the petitions 
before Court, and the several orders of Court, as set forth in volume I of the typed 
papers. We have scrutinised these documents with care, and we have been taken 
through them in the course of protracted arguments by learned Counsel for the parties. 
We have no doubt, whatever about one major factor. Throughout, in corresponding 
with the Trust, and in attempting to trace the moneys of the beneficiary (Mills) with 
the Trust, or to sell the attached shares, the liquidator was acting under the 
consciousness that the Trust had received Rs. 4,40,000 and parted with the shares 
in favour of the first respondent. The true facts concerning the additional sum of 
Rs. 2,71,159-42 nP., also representing moneys of the beneficiary, kept by the erring 
fiduciary (first respondent) with the Textiles, came to light at a definitely later stage, 
and had nothing to do with any earlier election by the liquidator, express or implied. 
Thus, if there was any implied election at all, the liquidator chose to pursue the availa- 
ble shares (20,000), instead of the equivalent the beneficiary’s moneys received by 
the Trust ; even here, he does not appear to have intended to proceed against the 
remaining 13,500 shares in’the hands of others, and indeed, he could not pursue 
those shares. Inthe context of those incontrovertible facts, it is impossible to hold 
that the doctrine of election estops the Board from further progress unde: the trust 
pursuit rule. That doctrine, as we have seen, implies a knowledge of alternatives, and a 
choice of one of two alternatives. Thatis not the case here. Even ina minimal view for 
the Board of Directors, that would not applyto moneys with the Textiles, and may 
not apply even with regard to the moneys withthe Trust, over and above the actually 
realised value of the stares sold under orders of Court. The point here is that 
the principle in In re Hallett’s Estate, relates to a clear and sharp conversion of trust 
moneys into other forms of property, the pursuing beneficiary having knowledge of the 
conversion, and a choice of alternatives. That cannot be the case where, for instance, 
there has been a partial conversion, to a limited extent and the beneficiary seizes the 
property so made available under the trust pursuit rule; thet does not imply that his 
claim to the balance of funds, not embodied in some other form of property, is also 
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lost. For these reasons, it seems clear that the disposal of the proceedings by the 
learned Judge (Venkatadri, J.), cannot be sustained. 


The more difficult question which has required anxious consideration at our hands. 
is, whether the Board of Directors can now be permitted to pursue remedies against 
the Trust, and if so, to what extent. Next comes the question, whether the Board. 
can similarly pursue remedies against the Textiles with regard to the sum of 
Rs. 2,71,159-42 nP. retained with the Textiles, allegedly under the agreement, to the 
account of Chettiar (first respondent). If this is to be permitted, the further question 
arises what investigation of this aspect is now called for, (i) treating the relief claimed. 
by the Board of Directors as in the nature of garnishee proceedings, and (ii) under the 
trust pursuit rule ? 


As far as the Trust is conterned, we are thoroughly satisfied upon a very careful. 
investigation of this aspect, that it will not be equitable, or justified upon the facts 
and the principles, to permit the Board of Directors to pursue moneys in the hands 
of the Trust any further, under the trust pursuit rule. Mr. Govind Swaminathan, 
for the Board has disputed the proposition that the Trust acted bona fide, without 
notice of the beneficiary’s title to the moneys. He has offered certain reasons why 
the trust should have suspected that the Chettiar (first respondent) was not likely 
to have made these payments, from his own resources. But we are totally unable to 
impute this knowledge to the Trust, in the light of the documents of record. We are 
thoroughly satisfied that the Trust acted bona fide, accepting the facade of credit and 
worth presented by Chettiar (first respondent), and genuinely believed that the agree- 
ment would be implemented by him. Actually, the records show that even prior to 
establishing contact with Chettiar (first respondent) the Board of Trustees in Adminis- 
tration of the Trust, consisting of persons of eminence in public life and worth, had 
met and agreed that the sale of the holdings of the Trust in Alagappa Textiles (Cochin) 
Ltd., should be resorted to as a measure of prudence. It was in implementation of 
this pre-determined policy that the agreement with Chettiar (first respondent) was 
finally entered into. The arguments of Mr. V. Thyagarajan, for the Trust, could be 
expressed in the following form. Viewing the matter purely as a contract between 
the Trust and Chettiar (first respondent), title in the shares had passed to-the first 
respondent by virtue of the established facts. The shares are goods within the meaning 
of the Indian Sale of Goods Act, 1930: vide section 2 (7). The delivery of share certifi- 
cates with blank transfers signed by the transferor, amounts to conveyance of good 
title in the shares to the purchaser, and registry of shares is not necessary for vesting 
title: Maneckji Pestonji Bharucha v. Wadilal Sarabhai & Company®, also Arjun Prasad 
v. Central Bank of India®. Where there is -a breach of contract, as has undoubtedly 
occurred here, by the action of the first respondent in failing to implement the agree- 
ment, unless restitution in intergrum is possible, the party who stands to lose will be 
entitled only to compensation. Further, the purchaser should pay, to the extent to 
which he has taken delivery of goods :.Govindram Seksaria v. Edward Radbone'*, 
per contra, on this aspects, Mr. Govind Swaminathan contends, on the authority of 
Muralidhar Chatterjee v. International Film Co.,Ltd.*, that if the contract is broken by- 
the purchaser before the completion of the contract, the amounts paid by him can only 
be treated as advance, or benefit received by the vendor, which the vendor is bound 
to return, section 64 of the Contract Act being applicable. It is also contended by Mr. 
Govind Swaminathan, on behalf of the Board, that the company (mills) can st 
into the shoes of the Chettiar (first respondent) to a limited extent, and that there 1s 
no need to affirm the contract in its entirety. Integral restitution by bringing back the 
shares sold, or making available the value of the shares, according to the contract or 
agreement rate, is not essential. But Mr. Thyagarajan relies upon section 37 (1) of the 
Sale of Goods Act, for the position that the buyer,-having accepted the goods (shares), 
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and dealt with them as owner by pledge, or sale, he or his successor-in-interest, or 
even any beneficiary claiming in respect of his rights, is bound to pay at the contract 
rate for the goods. 


On this aspect, we do not propose to give a conclusive finding on the mutual rights 
of parties, for it seems clear to us, that the Board is estopped from further pursuit 
of moneys, as against the Trust, upon far more sufficing and adequate grounds. 
Even on this restricted aspect, there is much to be said for the view that an in- 
tegral restitution would have to be performed by the Board, before it could seek to 
recover moneys which have come into the hands of the Trust, under the agreement, 
and to the extent to which parties had implemented it. There can be no doubt that 
property in the shares had passed to Chettiar (first respondent), and that if the 
Board now claims to affirm the agreement, as successor-in-interest of the first res- 
pondent, in one sense, the Board may also have to assume all the obligations which 
the first respondent failed to fulfil. 


But the far more important ground is that the Trust is undoubtedly a transferee 
for valuable consideration, without notice of the claims of the beneficiary, as far as 
the moneys received by it from Chettiar (first respondent) are concerned. The 
authorities are abundantly clear that, with reference to such funds, the beneficiary 
must stop short of further pursuit. The beneficiary cannot recover moneys, whether 
obtained by fraud or misuse by a fiduciary, which are in the hands of persons who 
are alienees for valuable consideration, without notice of the fraud or the trust. The 
following authorities are adequate to show this. (i) 38 Halsbury (Simonds 
edition) page 859, paragraph 1447, (ii) 14 Halsbury, page 628, paragraph 1163. 
(iit) Lewin on Trusts, fifteenth edition, page 733, (iv) Diplock’s case! where it was held 
that if claimant’s moneys are handed by way of transfer to a person who takes for 
value without notice of the claimant’s equity, the claim (like all equitable claims in 
like circumstances) is extinguished. (v) Observations of Lord Denning in Nelson v. 
Larholt*, that money taken from the true owner can be traced or recovered from the 
person to whom it is paid, until it reaches one who receives it in good faith, and for 
value, without notice of the want of authority. (vi) Equity will follow the trust money 
only to the extent to which it can be identified ; if there is a mingling which makes 
identification impossible, tracing cannot be further pursued. James Roscow (Bolton) 
Limited v. Winder®. Also Diplock’s case. The principles, so stated, are not dis- 
puted by learned Counsel for the Board, Mr. Govind Swaminathan. He relies 
on Nelson v. Larholt®, and section 63 of the Trusts Act for the proposition that 
moneys belonging to the beneficiary could be traced in the hands not merely of one 
person ,but of any number of persons. But he would concede that a bona fide trans- 
feree for value, without notice of the trust, is indisputably protected : see section 64 
of the Trusts Act. His contention is that the original contract between the Trust 
and Chettiar (first respondent), which was indivisible, had been converted into one 
for payment in instalments, and delivery of shares in instalments. The Trust did 
not put an end to the contract at any time before 20th June, 1960. In sucha case, 
according to law, the payments can be considered as advances paid by Chettiar (first 
respondent), and, if he commits default, as the buyer, he can recover the payments 
subject to any cross-claims by the Trust for damages for breach of contract : Chitty 
on Contracts, volume I, paragraph 1400. But, here again, we must emphasise that, 
apart from the trust pursuit rule, we are quite unable to see how the Board of 
Directors could now claim moneys from the Trust, without making intergal resti- 
tution, and without accepting liability for all the mutual rights and obligations 
between the parties under the original agreement. That the Board is, admittedly, 
in no position to do. Upon the trust pursuit principle, we have no doubt whatever 
the Trust is protected asa bona fide transferee for value, without notice of the 
beneficiary’s rights in respect of the moneys which have come into. the hands of the 
Trust, as paid by the erring fiduciary (first respondent). 
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‘This makes it clear that all that we have got to consider is the rival cases of the 
parties, with regard to the moneys retained by the Textiles. The point here is, how 
far should the Board of Directors be now:permittéd to further pursue this matter, 
and what investigation is required before the remedy, if any, can be ascertained and 


‘worked out. : 


Certain powerful arguments have been marshalled both by learned Counsel 
for, the Trust and learned Counsel for the Textiles, in support of the proposition that 
the amount of Rs. 2,71,159-42 nP. with the Textiles is only part of Rs. 7,21,159-42 nP. 
: paid by.the first respondent under the agreement. As we have seen, one term of the 
agreement was that Rs. 7,26,000 should be paid by Chettiar (first respondent) to 
‘Textiles, for debts due by the Trust to the Textiles. The following prices of 
evidence are relied upon, in support of the contention that the amount of Rs. 2,71,159- 
42 nP: can be traced only to a payment under agreement, and to no other source. (i) 
The letter of the lawyer of the Trust to Chettiar, dated 6th April, 1960, making an 
averment with regard to Rs. 7,21,159-42 nP. which necessarily includes 
Rs. .2,71,159-42 nP. (i) Similar letter of the lawyer of the Trust to the Official 
Liqùidator, dated 4th August, 1960. (iii) Letter of the Official Liquidator, 
‘dated 25th August, 1960, reiterating the averment with regard to Rs. 7,21,159-42 nP. 
and claiming that the Trust was not entitled to retain those moneys. (iv) 
The letter of the lawyer of the Trust to the Official Liquidator, dated 
“3rd September, 1960. (v) Report ofthe Official Liquidator dated 16th September, 
“1960, again making reference to the amount of Rs. 7,21,159-42 nP. (vi) Statement of 
the learned Judge (Venkatadri, J.) himself to the effect that Rs. 2,71,159-42 nP. 
was paid by Chettiar (first respondent) in pursuance of the agreement in the course 
of the judgment. Other documents, at ea the same circumstances, are 
„applications by the Trust to beimpleaded asa party in Company Application 
‘No. 123 of 1961, the counter-affidavit ofthe Trustin Company Application No. 123 of 
1961,and absence of any contention on behalf of the Liquidator that Rs.2,71, 159-42 nP. 
was not paid in pursuance of the agreement. Per contra, Mr. Govind Swaminathan 
for the Board places considerable reliance on two indisputable features. . The first 
‘is that in the accounts of Textiles, the amount of Rs. 2,71,159-42 nP. had never been 
‘appropriated to the credit.of.thé Textiles, as a debt due by the Trust and paid by 
‘Chettiar (first respondent) under the agreement. . On the contrary, to this date, the 
amount is shown as moneys standing to the credit of the first respondent Chettiar. 
‘The second is the equally incontrovertible fact that the amount itself was arrived 
at as a balance struck, after debits succeeding the payment through credit from 
‘the Bank of Mysore of Rs. 2,52,677-05 nP. on 13th February (Page 115 of volume'I 
“of the typed papers). The entire ledger entries, according to the learned Counsel, 
‘are quite incompatible with the interpretation that this could be money paid, by 
‘Chettiar (first respondent) under the agreement, on behalf of the Trust, as a debt 
“due from the Trust to the Textiles. 


We do not propose to go into this matter at any further length, for an important 
‘reason. It seems clear to us, that, since we are unable to uphold the disposal of the 
applications by the learned Judge on the doctrine of election, at least as far as this 
. matter of tracing of moneys kept by the Textiles is concerned, further investigation 
‘and even recording of evidence have become essential. The first respondent is a 
‘party to these proceedings. Weare reliably informed that he has instituted a suit 
in a Court in Kerala State for recovery of Rs. 2,71,000 odd, claiming the moneys 
‘to be a deposit of his private funds. The Textiles have been restrained by means of 
‘an interim injunction from payment of these moneys or appropriation of them in 
any manner, pending final adjudication. Upon the claim of the Board on the footing 
of garnishee, the Textiles have raised the plea that the Court had no jurisdiction, 
since Textiles had their business headquarters outside the limits of Madras State, 
with specified reference to sections 634 and 635 of the Companies Act and Order 
40, rule 1 of the Original Side Rules. Also, see Begg Dunlop & Co. v. Jagannath 
Marwari’, They further claim a lien on the 20,000 shares under Article 27 of the 
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Articles:of their concern. They point out that the order for the sale of the shares 
was without prejudice to the rights ofthe Textiles, and that the lien will also: attach 
to the remaining 13,500 shares. Venkatadri, J., did not go into the question of alleged 
want of jurisdiction of this Court treating the matter as a garnishee proceeding. We 
have held, in our order in Civil Miscellaneous Petition Nos. 8275 and 8276 of 1963, 


that we are unable to agree that 


“the company Court will not have jurisdiction under section 446 (2) to call upon the third 
party creditor to stay his hands.” - j 


But that was for the restricted purpose of allowing the amendments prayed 
for, and the matter may have to be further gone into. Mr. Govind Swaminathan 
for the Board contends that the lien on the shares of the Textiles was lost, because 
of the pledge by the Trust with the United Commercial Bank. Al these matters 
will have to be examined, with reference to the fundamental basis, whether the sum 
of Rs. 2,71,159 odd represents moneys paid by Chettiar (first respondent) to Textiles 
under the agreement, or is an independent deposit of some kind. Chettiar (first 
respondent) may himself have to be examined, and other evidence recorded. Since 
these matters were not at all gone into, by this Court, in exercise of its Original 
‘Jurisdiction, we :tefrain from further comment. 

Accordingly, we allow the appeals, and remit the entire proceedings for further 
enquiry and disposal upon those aspects which we have not concluded by our 


explicit findings above. The enquiry should, therefore, be restricted to the claim by 
the Board of Directors for Rs. 2,71,000 held by the Textiles to the credit of Chettiar 


(first respondent). Parties to bear their own costs. 
Appeals allowed: 
Proceedings remitted 
for further enquiry - 





IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 
Present :—Mr. S. RAMACHANDRA Iyer; Chief Justice aND Mer. JUSTICE 
T. VENKATADRI, JJ. ' 
N. Vaithilingam Chettiar = Appellant* 


. , = Res : 
Provincial Insolvency Act (V o 1920), sections 4 and 5—Scope o —Sale by O l Recsiver—Delivery 
of possession—. ication leg 6 iy for redicy Sumana dts ae nalor subject to result of 
guit under rule 103 of Or 21, Civil Procedure Code (V of 1 Je 
Persuant to a sale by the Official Receiver of the right, title and interest of the insolvent the 


respondent the Sai ofthe property which were in the possession ofthe insolvent took delivery 
of possession. c appellant, che brother ofthe Insolvent, applied to the Insolvency Court under 
Order XXI, rule 100, Civil Procedure Code, for re-delivery ofthe property to him, but his application 
was dismi He then instituted the present action, purportmg to do so under Order XXI, 
rule 103, Civil Procedure Code, to set aside the summary order, or, m the alternative for partition 
and separate possession of his half share. No appeal against the order of dismissal of the application 
for re-delivery was preferred under section 95 of the Insolvency Act. 


The Insolvency Gourt purported to act under Order 21, rule 100, Civil Procedure Code, and did not 
decide the question of title finally. An order in the summary proceedings can never be regarded, 
either actually or constructively as amounting to a final adjudication of the matter before the Court. It 
zs obvious that where the Insolvency Court does not purport to decide a matter under section 4 but 

ceeds only under section 5, the rules prescribed by the Code of Civil Procedure would ap ly to its 
decision. It would be competent for it to entertain an application under Order XXI , rule 100, Civil 
Procedure Codes and any order passed therein should by virtue of that statute be subject to the 


result of a suit under rule 103. i 
Appeal under Clause 15 of the Letters Patent against the judgment and decree 
of the Honourable Mr. Justice Kunhamed Kutti dated gist October,, 1962,. 


*L.P.A. No. 37 of 1963. T 15th April, 1964,. 
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and passed in S.A. No. 355 of 1960 preferred against. the decree of the Court! of the 
Subordinate Judge of Kumbakonam in A:S, No.'116 of 1959 (O.S. ` No. 33 of 1957) ` 
D.M.C., Sirkali. . te ee a ee ee 
' K: S. Naidu; for Appellant. ; es 
V. S. Ramakrishnan, for Respondent. a 
The Judgment of the Court was delivered by 


S. Ramachandra Iyer, C.F.:—This ap has been filed against the judgment of 
Kunhamed Kutti, J., on the strength of a certificate issued under clause 1 5 of the 
Letters Patent. c appeal arises out of a suit instituted to set aside a 
order in proceedings relating to. the delivery of possession of property sold by an 
Official Receiver. The property in‘question is a house in Nagapattinam. It was 
purchased in the year 1910 by Muthukumaraswami Chettiar who died eight years 
later, leaving behind him two sons, Vaithilingam (the appellant) and Ramalinga. 
The former was employed in the railway and his duties compelled him to live in 
different places. His brother Ramalinga, who was a stamp-vendor, was in actual 
occupation of the house. In the year 1948 he was adjudicated an insolvant on his 
dwn petition. The Official Receiver of East Tanjore conveyed on 12th December, 
1952, tbe right, title and interest of the insolvant in the house to the respondent. 
It appears that even earlier the Official Receiver had taken possession of the entire 
‘ house. The purchaser had therefore no difficulty in obtaining an attornment 

from the tenants. _ Vaithilingam, coming to know of this, applied to the Insolvency 
Court under Order XXI, rule 100 of the Code of Civil Procedure, for re-delivery 
of the property to him ; but his application was dismissed. He then instituted the 
present action, purporting to do so under Order XXI, rule 103 of the Code of 
Civil Procedure, to set'aside the summary Order, or in the alternative, for partition 
and separate possession of his half share in the house. Both the trial Court as well 
as the Court of Appeal accepted his case, for partition holding that what the respon- 
dent secured under the sale by the Official Receiver was only a half share which the 
insolvent possessed. A decree for partition and separate possession of a half share 
in the house was granted in’ favour of the appellant. On Second Appeal by the 
respondent, Kunhamed Kutti, J., set aside that decree on the ground that inasmuch 
as the order of the Insolvency Court on the re-delivery application filed by the appel- 
lant had become final, there having been no appeal as- provided for in section 75 
of the Provincial Insolvency Act (hereinafter, referred to as the Act), the present 
suit should be held to be barred by res judicata: - S, - - 


Before proceeding to. consider the correctness of that view, we may point out 
that what the appellant sought and what was negatived in the application for rez 
delivery was possession of the entire house. We do not see, how, even assuming that 
there was a final adjudication against the appellant of his right to possession of the 
entire house, his claim for partition and separate possession of a half share therein 
could be held to-be barred by res judicata. It is, however, unnecessary ‘to pursue 
that point, as we are not prepared to share the view taken by the learned Judgé as to 
the effect of the order of the Insolvency Court on the application for re-delivery of 
possession. : ts i 

In Sinna Subba Goundan v. Rangai Goundant, Chandrasekhara Aiyar, J., held that 
in a case where the Insolvency Court gave a final decision on a question of title, a 
mere direction by that Cout super-added to that decision that another proceeding 


to support his view that the dismissal of the appellant’s application for re-delivery 
by the Insolvency Court would have the effect of finally negativing his right.to the 
suit property. Let.us first look into the facts of that case. On the insolvency- of a 
Hindu father, his properties were sold by the Official Receiver. The purchaser 
was obstructed by the sons of the‘insolvent when he went to take delivery of posses: 
sion of the properties. ; The Insolvency Court ordered the removal of the obstruc- 
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tion; after deciding that the property sold constituted the sélf-acquired property. 
of the, father and that the sons had no right thereto. The order, though it was 
purported to be made on an application under section 5 of the Act, was however 
taken up in appeal. There the conclusions of the first Court was affirmed. Appel- 
late Judge, however, added a rider, j 


TEET if the appellants have got any case they may file a suit. ” 


This appellate order was confirmed on Revision by this Court. Subsequently the 
sons put forward their title in a second litigation. Chandrasekhara Aiyar, J., 
held that, in substance, the decision of the Insolvency Court as well as the Appellate 
and Revisional Courts must be held to be one under section 4 of the Act notwith- 
standing the fact that in the judgment on appeal liberty was given to the appellants 
to establish their title in a separate suit. e adjudication in the former case was 
held to be final and operative as res judicata. In that case, therefore, there was, 
in substance, an adjudication of the title of the insolvent as against his sons and it 
was held that the mere fact that the petition was filed under a wrong provision of 
law would not alter the real character of the adjudication, which should be held to 
be one under section 4 of the Act nor would the liberty clause affect its conclusiveness. 
The learned Judge observed : i 

‘ Tt is true that the Court thought that a separate suit would lie and this question of title may 
n agitated fully there; but this opinion expressed by the Insolvency Court cannot affect the rights . 
of parties. ”’ : 
This is but an enunciation of the well-settled rule that a Court, while finally adjudi- 
cating upon a matter which was properly before it, cannot, at the same time, pro- 
vide the disappointed party liberty to file a fresh suit ; to recognise a contrary rule 
will be destructive of the principle of finality of judicial orde1. Similarly, it has 
been held by this Court in more than one decision that a Gourt cannot dismiss a 
suit and at the same time grant the plaintiff, liberty to bring a fresh suit on the same 
cause of action. But this principle cannot apply to a case where there is no final 
decision. For there can be no res judicata unless the matter had been finally decided. 
When, therefore, a Court states that it has not finally decided a matter, it will be a 
misnomer to: call it a final decision’ and then apply the rule of res judicata. This 
was recognised in Parsotam Gir v. Narbada Gir’. In that case, in a former suit between 
the same parties regarding the claim upon title, which was made in a latter suit, 
there was a decree dismissing the suit ; but the judgment stated that it was left 
open to the plaintiff to sue again and that no matters affecting the rights of parties 
could be held to be decided between them. That judgment was pleaded in bar to 
the subsequent suit. The Privy Council, while pointing out the essential require- 
ments to sustain the plea of res-judicata observed : i 

“Tt would be a contradiction in terms to say that the Court had finally decided matters which 
is expressly left untouched and undecided.” - 
The decision in the previous case therefore was not regarded as a final decision and 
the plea of res judicata was over-ruled. 


In the present case what the Insolvency. Court purported to decide in the appli- 
cation for re-delivery filed by the appellant was, whether re-delivery should be order- 
ed. It purported to do so only under Order 21, rule 100. It did not decide the 
question of title finally. The Court never proceeded to consider the question of the 
appellant’s rights to possession even asit was not concerned with that question in 
the summary proceedings. Therefore, such an order can never be regarded, 
as either actuaily or constructively, amounting to a final adjudication of the 
matter before the Court. l 

We are unable to accept the contention thatinasmuch as the provisions of Order 
XXI, of the Code of Civil Procedure will not apply to a sale by Official Receiver, 
every application filed by the purchaser for obtaining delivery (or by the person in 
possession for obtaining re-delivery), should only be regarded as an application un- 
der section 4 of the Act, an adjudication in which would-be final and, therefore, not 








1 L.R. 26 I.A. 175: LL.R. 21 All. 505 (P.C). 
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open to be challenged by a suit under Order XXI, rule 103 of the’‘Code of Civil 
Procedure. It is true that section 4 clothes the Insolvency Court with a power to 
investigate questions of title and the adjudication in those proceedings would, subject 
to the provisions as to appeals etc., contained in the Act, be final between the parties. 
But that cannot mean that every order passed by the Insolvency Court would 
attract the provisions of section 4 of the Act. Section 5 ofthe Act states that the 
Insolvency Court shall have the same powers and shall follow the same procedure as 
it follows in the exercise of its ori ginal civil jurisdiction. It is obvious that where 
the Insolvency Court does not purport to decide a matter under section 4, but 
proceeds only under section 5 the rules prescribed by the Code of Civil Procedure 
would apply to its decision. In other words, it would be competent for it to enter- 
tain an application under Order XXI, rule 100 of the Code of Civil Procedure and 
any order passed therein should by virtue of that statute be subject to the result of a 
suit under rule 103. It hasnodoubt been broadly stated in some decisions that Order 
XXI of the Code of Civil Procedure will not apply to sales by an Official Receiver. 
But that does not mean that after asale has been made by ‘the Official Receiver 
proceedings cannot be taken for effecting delivery of possession, etc., through the 
Insolvency Courts unde: rules 95 to,102 of Order XXI. Indeed it has been authori- 
tatively laid down that that if a purchaser is resisted in obtaining possession, the 
above-mentioned provisions would apply by reason of section 5 ‘of the Act. In 
Ramaswami Chettiar v. Remaswami Iyengar), a Bench of this Court took the view that 
the Court of Insolvency could inquire into disputed title and order ‘delivery of an 
insolvent’s property to a purchaser from the Official Receiver, removing’ the obs- 
truction of a third party. , 7% 4 


Thus the jurisdiction to inquire into disputed title will arise by virtue of section 4 
of the Act. Once the Court is held to have jurisdiction to. adjudicate upon title, 
it must be conceded that there should be a further power in it to give effect to such 
adjudication. It is for the latter purpose that section 5 of the Act arms the Court 
with all the powers of a civil Court. 


In the case cited-above, it was observed that ifan order for a warrant of posses- 
sion was made in favour of the Official Receiver or a purchaser from him, the method. 
of executing the warrant under Section 5 of the Act will be the same as that pres-- 
cribed for execution of a warrant issued by a civil Court. It will therefore, follow 
that the procedure prescribed by Order XXI, rules 95 to 103 of the Code of Civil 
Procedure can he invoked, in appropriate cases, by.the Insolvency Court. Gonse- 
quently, if an order is made under any one of those provisions, it should be competent 
to the aggrieved -party to file a suit under Order-XXI, rules 103, because the very 
terms of the provisions relating to passing summary order prescribe that such orders ° 
will be subject to the result of the suit.. - = 


A different note from the one expressed in Ramaswamy Chettiar v. Ramaswami 
Iyengar}, was a struck in Venkateram v Chokkter®, where it was held that the Official 
Receiver would: not be entitled to apply for delivery of possession of property.. But 
a subsequent Full Bench decision has corrected that view. In Vandarguzhal Achi v.. 
South India Corporation®, the Full_Bench preferred to follow the view in Ramaswom: 
Chettiar v Ramaswami Ipengar1, to the one expressed in the later case, observing that 
sections 4, 5 and 56 of the Act being wide in their import, would empower the Court. 
to give possession to the purchaser of the property.sold in insolvency proceedings: 
at the instance of the Official Receiver. i ; ; 





l. 907 42 M.L.J. 185: I.L.R.'45 Mad. 434. 3. (1944) 2 M.L.J. 52 (F.B.):I.L.R. 1945 
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section 4, or,:whether there was merely a summary order passed under'any of the 
Powers vested in the Insolvency Court by virtue of section 5 of the Act 


Mr V. S, Ramakrishnan has referred us to certain decisions where orders of a 
Court were held to be not appéalable. In Deoshan Narsingji v. Bhake1, a sale held 
by the.Official Receiver under the directions of Court was held to be not an act of 
the Receiver so as to confer on the party a right of appeal under Section 68 of the 
Act. “Again, in Nathuram v. Madan te an attachment of property effected by 
an order of the Insolvency Court was held not to amount to a decision within the 
meaning of section 68 of the Act, so as to be capable of an appeal. These decisions, 
in our opinion, which turned on the question whether a particular order was that of 
the Court or merely an act of the Official Receiver have no bearing upon the question 
to be decided in the present case. In Pandu v. Waman®, there was an adjudication 
under section 4 of the Act and the Court directed the objector to deliver possession 
under section 56 (3). The Court observed that section 5 would not apply to cases 
where there is an order-under section 56 (3). That proceeds on the well-known 
principle that where there is a specific provision in the Act itself for executing the 
order of the Insolvency Court, like the one contained in section 56 (3), there will be 
no need for the exercise of the powers of the civil Court under section 5, it was conse- 
quently held that the procedure prescribed by the Code of Civil Procedure would 
not apply to such proceedings. oe 


But it is obvious that where thereisno such special procedure prescribed under 
the Provincial Insolvency Act, that Court can invoke its powers under the Code of 
Civil Procedure. There is ample authority for this. By way of-example we may 
refer-to Ramnad District Central Co-operative Bank v. Official Receiver of Ramnad*, where 
it was recognised that the Insolvency Court has the same powers as a civil Court 
under section 5.of the Acts it would-be competent for it therefore to grant an 
injunction in appropriate and justifiable cases. . a a 


It would follow from what we have said above, that where there has been an 
adjudication of title under section 4 of the Act, the order of the Insolvency Court 
would be final and operate as res judicata in any subsequent dispute between the same 
parties, -But it is not obligatory. on the Insolvency Court to decide disputed. 
questions of title, always. For example it-will be open to it, in appropriate cases, 
to.refer the parties to a separate suit, or it may pass-such orders as it may like for 
the moment, taking advantage, of the powers conferred on-it under section 5 of the- 
Act. Ifthe latter course were to be adopted, its orders would be liable to be challen- | 
ged by proceedings in the manner. permitted by the statute. The question in every 
case will therefore ultimately resolve into this, namely, whether there has been an 
adjudication, in substance, by the Insolvency Gourt as regards the title’ of the rival. 
claimants. In the determination of that question, the Court will not be influenced 
by the caption put, upon the order.- The substance has got to'be looked into. | - 

- -1 .- ‘ j Z J Yt ) er a i - he ` 

|. :.Goming'to:the present case, it “is evident that the Insolvency -Court did not. 
purport to’ decide the. title. between ‘the appellant and the respondent:: It declined 
to‘grant the appellant re-delivery: of possession under its summary powers. That 
order cannot be deemed to negative the title of the'appellant to the property. What' 
the Court was then concerned was only as to who wa’ in possession at the date of 
delivery thereof: The suit by the appellant'for partition and separate possession 
of his share would, therefore, be maintainable‘. 


The appeal, therefore, succeeds and is allowed with coss. 


K.LB. ` EE Appial allowed . 


— - -_ 
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.- . IN THE. HIGH COURT OF. JUDICATURE AT MADRAS. .- . 
TEN da, E e Ae . ae af ieee "sees eapi A 
Present :— Mp. S. RamacHanppra lver; Chief Justice’ ~.'" 

Abid AH and two others =' «© :. SO os, ga .. Patitioners* 
a ee eee T Eoo T NE: 

M.K. Chandrakant ' <- LoS ae Respondent. 

Madras Buildings Lease and Rent Control Act (XVIII of 1960), section 23—-Small Cause Fudge given 
po o D p P Appeal by person aggrewed by Order of Controller—Limitation ion for, expiring when 
Small s Court was closed for vacation—Filtng on re-opening day—If in time. f 

Where the Small Cause Court the appellate Authority under the Madras Buildings Lease and 
Rent Control Act is closed for the vacation an appeal (ee the order ofthe Rent Controller, limita- 
tion for which expires during the vacation can be filed on the re-opening day. Suits applications and 
petitions contemplated by the vacation notification providing for their being filed during the 
SE were orginal or interlocutory matters and they did not include appeals from the Rent 

troller. 


Petitions under section 25 0f Act XVIII of 1960 praying the High Court to 
revise the order of the Court of Small Causes (Second Judge) Madras, dated 26th 
July, 1963, and made in S.R. Nos 12908, 12909 and 12907 of 1963 (H.R.G. Nos. 
2700, 2703 and 2702 of 1962 respectively on the file of the House Rent Controller, 
Madras. i 
V. M. Lenin, for Petitioner. 

Y. Venkatasubramaniam, for Respondent. 

The Court made the following À 

OrpeR :—The short point for decision in these Civil Revision Petitions is 
whether the ap filed by the tenants in the Court of Small Causes, Madras, 
against the order of the Rent Controller directing their eviction were within time. 
The time for filing the appeal expired on 19th May, 1963. The Court of Small 
Causes was then closed for the midsummer vacation. The tenants filed their appeals 
on the re-opening day of the Court. ‘The’ tenants by way of abundant caution also 
filed applications for excusing the delay in the presentation of the appeals, if there 
was any. The Appellate Authority has rejected the appeals on the- ground that 
they were barred by limitation and that there was no case for excusing the delay. 
Under section 23° of the Madras Building (Lease and Rent Control) Act, 1960, the 
Government may, by general or special order duly notified, confer on such officers 
and authorities, the powers of the Appellate Authorities for the purpose of this Act. 
That section further gives a right to a person aggrieved by an order passed by the 
Controller, to file an ‘appeal within fifteen days from the date of the order to the 
Appellate Authority. The Government by their order under the previous Act, 
have appointed the Court of Small’ Causes at. Madras the Appellate Authority in 
regard to cases arising in Madras. . That will also be the Appellate Authority under 
the New Act. „Although it has been held that such Authority is functioning as a, 
persona designata it must be remembered that it is only the Small Cause Court that 
is- designated. as such and that will function as the Appellate Authority. In the 
present case, that Court was closed on the day when the appeal should have been 
filed. There were however arrangements for the disposal of urgent work in the 
Court of Small Gauses. That enabled suits, applications and petitions being filed 
during the vacation. I am told that on two days in the week a Judge of the Court 
of Small Causes sat for the purpose of disposal of the applications etc. But the 
notifications aforesaid did not refer to the receipt of Rent Control appeals. The 
aggrieved party could not'therefore have filed his appeal during the vacation. To 
sum up it is the Court of Small Causes that was appointed as the Appellate Authority. 
and, that Court being closed for the summer vacation at the material time it stands 
to reason that an appeal filed on the re-opening of the Court should be regarded 
asin time. But Mr. Venkatasubramaniam in a very strenuous argument contends . 
that in as much as a Small Cause Judge was functioning during the vacation there 
was no prohibition against an aggrieved person filing an appeal against an order of 
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the Rent .Controllér during ‘the vacation and, the: petitionets could .have done so- 
if they had the mind to do so, But, as I observed earlier, what the Vacation Judge 
was directed was to receive suits, applications and ‘petitions. There was no provision 
in the notification: in regard to receiving appeals under enactments like the Rent 
Control Act. But the learned Counsel would however say that appeal under the 
special Act could be regarded as an application within the meaning of the notifi- 
caton. 

I am however unable to agree. The suits, applications and petitions contem- 
plated by the vacation notification were original or interlocutory matters and they 
did not include appeals from the Rent Controller. I am therefore of opinion that 
the petitioners were entitled to file their appeals on the re-opening of the Court of 
Small Causes. The appeals filed in the instant case were within time. The orders 
of the lower Court are set aside and it 1s directed to restore the appeals to its file 
and dispose of them in accordance with law. 

As pointed out by Mr. Venkatasubramaniam nearly an year has elapsed since 
the order of the Rent Controller. The tenants have been in possession of the 
property.: It is further represented that certain other sub-tenants in the property 
have vacated and the entire building is awaiting demolition and reconstruction. 
The conduct of the petitioners in sticking on to the property is said to be causing 
considerable loss to the landlord. In the circumstances I consider that the Court of 
Small Causes should take immediate steps to dispose of the appeals finally. 
Mr. Venkatasubramaniam has undertaken to enter appearance before the Appellate 
Authority. The appeals will be disposed of, if possible, before the ensuing vacation. 


K.S. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction) 


PRESENT :—Mr. Justice K. VEERASWAMI. 
Messrs. Mettupalayam Coonoor Service (P.) Ltd., Mettupalayam. Petitioner.* 
‘ mci 


The Nilgiri Motor Transport (1947) (P.) Ltd., Coonoor, and 
two others. o~ Respondents. 
Motor Vehicles Act (IV ree 48 (3) (i) and (i) and Madras Motor Vehicle Rules (1940) (as 


amended in 1959). 1 5 elegation of powers S Ti 
Authority to Seratary—-Evint of Porr of Secretary 1a tenisa or madi ings of age crag cady fixed 
or approved. 

On a proper construction ofsection 48 (3) (iü) and (iv) ofthe Motor Vehicles Act and rules 134-A, 
(xv) and 269 ofthe Madras Motor Vehicles Rules, 1940 (as amended in 1959), it must be held that 
the Secretary ofthe Regional Transport Authority has no power to revise or modify the timings. 
already fixed or approved in’ respect of a stage’carri Ss 

The delegation of power under rule 134-A (xv) -ofthe Motor Vehicle Rules, 1939, as amended is 
confined to fixation or approval oftime-table with or without modification and does not in close 

torevise or modify a schedule oftimes already fixed or approved, the implication of rule 269 

0) and (ii) as in force after amendment, is that the power to fix and approve a schedule of timings 

not carry with it a power to revise or modify a schedule of timings already fixed approved. 

What is delegated by the Transport Authority to the ager! under rule 134- A is only power to 
fix or approve time-tables with or without ifications, ie., the power under of the aubrey 
under rule 269 (i), as amended, and not the power under rule 269 (ii) to revise or modify the 
schedule oftimings already fixed or approved. i 


Effect of amendments pointed out. 


Petition under Article 226 of the Constitution of India, praying that in 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records connected with 
the order of the State Transport Appellate Tribunal, Madras, passed in R.P. 
No. 172 of 1961 dated 1st May, 1962 and that of the Secretary, Regional Trans- 
port Authority, Nilgiris, passed in his. proceedings No. 24032/A-2/60, dated 6th 
September, 1961, and quash the said orders and made therein. 








*W.P. No. 8 of 1963. . . 24th April, 1964. 


I] METTUPALAYAM COONOOR SERVICE V. NILGIRI MOTOR TRANS. (Veeraswami, J.). 249 


T. Chengalvarayan, for Petitioner. 

K. Tirumalai, for 1st Respondent. oe ae 

K. Venkataswami, for Additional Government Pleader on behalf of 
Respondents 2 and 3. 

The Court made the following 


ORDER :—This is a petition to quash an order cf the State Transport Appellate: 
Tribunal confirming an order of the Secretary, Regional Transport Authority, 
Nilgiris, by which he revised the timings for. the first: respondent’s stage carriage 

N. 4251 since. replaced by MDN 5000 on the route Ootacamund to Mettu- 
palayam. This he did on an application by the first respondent which was notified 
under section 57 (3) of the Motor Vehicles Act, 1939: The petitioner objected to. 
revision of timings on the ground that there was no need: therefor, particularly 
the change for night halt from Ootacamund to Meitupalayam. The Secretary’ 
overruled this objection and found that a revision of timings for the first respondent’s: 
bus would be in public interest. He was of the view that, having regard to the 
traffic, 1t was necessary to-provide through trip from Mettupalayam to Ootacamund’ 
between 6 and 7 a.m. In purported to exercise of the powers delegated to him 
under rule 134-A of the Motor Vehicles Rules, 1940, he settled a revised schedule 
of timings to take effect from 11th September, 1961. -The main. change resulting: 
from his revised schedule was that the first respondent’s bus, instead of halting at 
Ootacamund, halted at Mettupalayam and from there it started for Ootacamund: 
at 6-15 A.M. Before the Tribunal the petitioner guestioned the need for revised. 
timings and also the jurisdiction of the Secretary of the Regional Transport Authority’ 
to change the timings and night halt. The-Tribunal held against the petitioner 
on both the grounds and dismissed his Revision Petition. 


In this Court Mr. Chengalvaroyan for the petitioner did not challenge the 
propriety of the Tribunal’s finding that the change of the timings was in public 
interest, but confined his argument to the jurisdiction of the Secretary to make the. 
order. Section 48 (d) of the Motor Vehicles Act as it stood then conferred upon: 
the Regional Transport Authority power to regulate timings of arrival or departure 
of stage carriages. This power he could exercise after consideration of the matters: 
set forth in sub-section (1) of section 47. Rule 269 of the Motor Vehicles Rules 
provides that the Transport Authority may, from time to tims, prescribes by.a. 
general order a schedule of timings for stage carriages on specified routes or by 
special order a schedule of timings for each stage carriage. Rule 134-A enables 
the Regional Transport Authority to delegate to.the Secrctary its power to fix. 
time-table or approve it with or without modification or refuse to approve the time. 
table in respect of a particular stage carriage or of a service of stage carriages. 
Rule 269 has been substituted by a new rule promulgated by G.O. Ms. 3357, 
Home, dated 27th November, 1959. Sub-rule (1) of this rule provides power for 
the Transport Authority to fix or approve schedule of timings for a particular stage 
carriage. This power includes the power to approve schedule of timings with such 
modification as the authority. may deem necessary. Sub-rule (2) of this rule 
reads :—. 


or any service of stage carriages on any route or portion thereof, after giving an opportunity of being- 
heard to the applicant, if any. and any person likely to be or claiming to be affected by the revision 


It may be seen that this sub-rule provides for revision or modification by the Trans- 
port Authority of any schedule of timings already fixed or approved. Section 48 
also has been substituted by a new section, and what is relevant to this petition 
is section 48 (3) (iii) and (iv) which may be set out: 

“ The Regional Transport Authority. ....... m tthe permit.......... for one or more- 


: : : ay 
particular stage cariages, and may, subject to any rulesthat may be made under this Act, attach to: 
the permit any one or more of the following conditions, namely ; - : 
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(iii) that copies of the time-table of the service or, of particular: stage carriages approved 
the Regional Transport Authority shall be exhibited on the vehicles and at specified stands 
halts on the route or within the area ; Bee feo as ES e 
„© ` (iŞ) that the servite shallbe operated within such margins of deviation from the approved 
‘time table as the Regional Transport Authority may from time to time specify.” ; 


The old provision relating to the timings, as I have already mentioned, was different. 

It stated that a Regional Transport Authority may regulate timings of arrival or 
departure of stage carriages whether they belonged to a-single or more owners. 
‘The effect of these provisions appears to be this. . Whereas the power of the Regional 
Transport Authority to -regulate timings of arrival or departure of stage carriages 
was provided by section 48 (d) before its amendment, that provision is not found in 
the precise form in section 48 (3) as-it now exists. Under the old provision the 
power of the Authority to regulate timings of arrival or departure of stage carriages 
was comprehensive which included also revision of timings, not merely fixation or 
approval thereof in the first instance. Clause (iii) of sub-section (3) of section 48 
relates to a condition to be attached to a permit, namely, that copies of the time- 
table of the service or of particular stage cariages approved by the Regional 
Transport Authority should be exhibited on the vehicles and at specified stands 
and halts on the route or within the area. This provision assumes that the Regional 
‘Transport Authority has power to approve time-tables. Clause (iv) of the sub- 
section (8) of section 48, as it is now in operation, also relates to the condition to be 
attached, namely, that the service shall be operated within such margins of deviation 
from the approved time-table as the Regional Transport Authority may from time 
to time specify. Here again, this provision does not say which authority will have 
power to direct deviation from the approved time-tables, But rule 269 as substi- 
tuted by G.O. Ms. No: 3357, Home, dated 27th November, 1959, in exercise of the 
powers under section 68, as already noticed, specifically confers power on the 
Regional Transport Authority both ‘for fixing and approving a schedule of timings 
as well as revising‘or modifying schedule of timings already fixed or approved. 


In the light of these provisions as thodified or substituted, the submission of 
Mr. Chengalvaroyan jis that the delegation to the Secretary under rule 134-A (xv) 
is confined to fixation or approval of time-table with or without modification and. 
does not include power to revise or modify a schedule of timings already fixed or 
approved.. -In my opinion, this contention is well foundéd. “Rule 269, as it is in 
force to-day.is‘in two parts, the first sub-rule conferring power upon the Regional 
Transport Authority’to fix and approve a schedule of timings, and the second sub- 
rule, power to revise or modify, a schedule of timings already fixed or approved. 
“The implication, of the two sub-rules is that the power to fix and 2pprove.a schedule 
of timings does not carry with it power to revise or modify a schedule of timings 
already fixed,or approved. Power to regulate timings was embodied in the body 
of the Act itself before section 48 (d) was amended, and no distinction was made 
therein between the power to fix and approve, a schedule of timings on the one 
hand and power to revise or modify a schedule of timings already fixed: or approved 
on the other,..But, now, the, power to regulaté timings as embodied in rule 269 
as amended, ‘has split the power into two, one to fix and approve, and the other to 
revise or modify. In the light of this distinction made by rule 269 between the 
two kinds of power, it is clear that under rule 134-A what is delegated by the 
authority to the Secretary is only power to fix or approve time-table with or without 
modification. When the terms of delegation are in those terms, it is not permissible, 
as I think, to read them:as including the power to revise or modify a schedule of 
timings already fixed or approved. ‘The delegation to the Secretary, in my opinion, 
is only of the power of the Regional Transport Authority under sub-rule (1) of 
rule 269 as amended and not of the power under sub-rule (2) of that rule. 


It follows from my construction of rules 269 and 134-A (xv) and section 48 (3) 
(iii) and (iv) as they are now in force, the Secretary of the Regional Transport 
Authority has no power to revise or modify the timings already fixed or approved 
for the first respondent’s bus. 


o* 
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_ _ Mr: Chengalvarayan also urged that, where a revision or modification of ' 
timings involved a change of starting place, such revision is not within the delegated 
power of the Secretary. He iefers to rule 268 which relates to starting places 
and terminal and confers power in that regard on the Regional Transport Authority. 
‘This rule has been substituted by a new rule in 1953 which does not speak of starting 
places but only of termini. Anyway, on the view I have expressed on ‘the scope of 
delegation of power to the Secretary in regard to revision or modification of timings 
once fixed or approved, it is unnecessary for me to decidé the submission 
of Mr. Chengalvarayan based on rule 258. i 


The petition is allowed and the order of both the authorities are quashed. 
The petitioner is entitled to his costs from the first respondent Counsel’s fee Rs. 100. 


P.R.N. a i Petition allowed. 
IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 


PRESENT: —MR. S. RAMACHANDRA Iyer, Chief Justice AND Mr. Justice 
KK. SRINIVASAN. 


S. M. N. Thangaswamy Chettiar and Another . ..- Applicants* 
. We ; i 
Commissioner of Income-tax, Madras a - » \. Respondent. 


Trust—Charitable purpose—Religious purpose also comprehended—Donations made by assesseé 
Jor renovation of CA fod a public temple as defined—Charitable object—Temple, expressed to be for 
the benefit of a p religious community—No rebate allowable. = a 


. Reference—High Court—-Point raised but not dealt with ‘by Tribunal—Question arising out of the - 
order of Tribunal. > Ar - 


Words and Phrases—“ Charity ”—“ Expressed to be for the benefit......6:..-" OO 0000, 
Indian Income-tax Act,.1922 (Central Act XI of 1922), sections 4 (3),15-B,66. -> ~ i 
Madras Hindu Religious and Charitable Endowments Act, 1927 (Madras Act H of 1927): +. =. 


' The assessee donated money forthe renovation of a Hindu,temple, a public temple as: defined, 
and declared under the provisions of the Madras Hindu Religious and Charitable Endowments Act 
IT of 1927. The assesses claimed a rebate on the sums so donated, in his assessment. The Income-" 
tax Officer didnot accept the claim as a Hindu temple could not be regarded as a charitable institution 
and any' contribution’ given for its renovation would 'not:be for any object of any general public 
utility... On appeal'the assessee was held entitled to the rebate on the ground that the donation was 
to a charitable object and that the temple to which the donation was made was open to.all:the com- 
munities. .The Department took the matter in further appeal to the Tribunal. . The Tribunal allowed 
the appeal by holding that charitable purpose within ‘the meaning of section 15-B would not include 
religious ose, without dealing with the other qiiestion whether tho-temple was_one restricted to 
the benefit of one particular community. On a reference under section 66 (1), -7 

- Pos , 0 i ©, 3e DEn BA eg TN NTA ete 

Held, the donation made to the public temple for.its renovation is a religious.purpose coming: 
within the scope of a charitable purpose but the. benefit of the. rebate’ is ‘not. ‘allowable as the 
donation was to a Hindu temple being one for the benefit’only of a particular religious community.- 

4° . A 1 : "4 2 J fi fi - i) oP mii 

The term “ charitable purpose ’’ in section 15-B of the Act is wide enough to include religious 
purposes as well, notwithstanding’ the difference in language employed in’ section 4 (3) and section - 
15-B of ‘the Act. ’' > ae ee Tart es ; A . E oe 

Under the English Law, gifts for advancement of religion would be included in the ‘words 
“charitable purpose”. That concept, translated in the context of the conditions prevailing in this 
country must mean that donations for the construction or renovation-or repairs to places of wor- 
ship must be regarded as charitable donations, whether it be from the comprehensive interpretation 
that is given by the Hindu jurists for the word “charity ”?” or whether it be on the narrower interpreta~ 
tion of that word under the English law. ' 


A temple notified as a public temple under the Madras Act (II of 1927), as defined in the Act, is 

a place, by whatever designation known, used as a place of public religious worship and dedicated to 

or for the benefit of, or used as of right by, the Hindu community or any section thereof, as a place of 

weligious worship. No rebate is allowable under section 15-B in respect of such a temple, expressed 
to be only for a particular community.  . . 

_ Tho word “expressed” in section 15-B (2) (if) cannot mean that it should be expressed in writing. 

It is well-known that dedication for a public religious or charitable purpose can be oral. If under 

the accepted notions of Sastras members of alien religion are not to be admitted into it for the purpose 








# 


* T.C. Nos. 76 and 77 of 1962. _ 15th September, 1964. ‘: 
(Ref. Nos. 51 and 52 of 1962). . ae T 
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“of worship, the temple can ‘only serve the needs of the particular community, namely, the Hindu 
community. l : 

The question of law, the applicability of section 15-B (2) (ii), was raised before the Tribunab 

but it failed.to deal with it. It must be deemed to have been dealt with by it and was, therefore, one 


+ 


arising out of the order of the Tribunal. i 


Case referred to the High Court by the Income-tax Appellate Tribunal, Madras. 
Bench, under section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922),. 
in R.A. Nos. 305 and 306 of 1961-62 respectively. 


T. V. Viswanatha Aiyar for T.V. Ramanathan, for Applicant. 
V. Balasubramanian, Special Counsel for Income-tax, on behalf of Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—These two references arise out of assessments to» 
income-tax for the year 1959-60 of two partners of a firm, S.M.N. Mahadevan: 
Chettiar, which carries on business at Madurai. .During the year of account relative 
to the assessment year above mentioned, the two assessees respectively donated’ 
Rs. 16,000 and Rs. 24,000 for the renovation of Sri Meenakshi Sundareswarar 
temple at Paramakudi in the Ramanathapuram District. The temple is a public- 
one and has been declared to be such under the provisions of Madras Act I of 1927. . 
It is, however, claimed that the trusteeship of the temple vests hereditarily in a. 
particular family. That circumstance is of no importance to the present case. 


The two assessees claimed rebate of tax under section 15-B of the Indian Income- 
tax Act, 1922 on the amounts paid by them for the renovation of the temple. The 
Income-tax Officer did not accept the claim as, in his view, a Hindu temple could 
not be regarded as a charitable institution nor according to him could any contri- 
bution given for its renovation be one for an object of any general public utility. 
On appeal, the Appellate Assistant Commissioner took a different view, holding 
that donations to a religious institution would be for a charity. He also accepted 
the case of the assessees that the temple, to which the contributions were made by 
them, was open to all the communities and that, therefore, the conditions prescribed 
in section 15-B were satisfied in the case. On this conclusion, the assessees were 
granted a rebate of tax as claimed by them. The Department then took up the 
matter on further appeal to the Appellate Tribunal. The Tribunal construed the 
term “‘ charitable purpose ” employed in section 15-B strictly and held that it could. 
not include a religious purpose. The order of the Appellate Assistant Commis- 
sioner allowing the rebate was set aside. 


The Department had raised before the Tribunal an alternative case as well. 
It contended that even if a religious purpose were deemed to be a charitable purpose, 
donation to a Hindu temple being one which could benefit only a particular com- 
munity, the provisions of section 15-B (2) (ii) would preclude the assessees from: 
getting the benefit of the section. The Tribunal did not deal with that contention. 
for the reason that it was not necessary for them to do so, in the view they too 
of the case. ty 


_ The present references arise out of the order of the Tribunal, involving a 
single point for determination, namely, whether a donation for a purely religious 
purpose by an assessee would entitle him to obtain a rebate of tax under section. 
15-B. The following question referred to us in T.C. No. 76 of 1962 can be taken. 
as a typical one. 


“ Whether the disallowance of the rebate of tax under section 15-B of the Act on the donation, 
of Rs. 16,000 by the assessee to Sri Meenakshi Sundareswarar temple is right in law ?” 


The answer to the foregoing question depends on the true construction of 
section 15-B of the Income-tax Act of 1922. The Act provides for exemption from 
tax of income received from properties held on trusts for religious and charitable 

urposes. It also provides that even if there is no dedication of the property 
itself to the trust of the kind mentioned above, an assessee, if he makes a payment 
for the benefit of a charitable institution or a fund, can obtain a rebate of tax rela- 
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tive-to the amount paid, when he is assessed to. tax on his own income. ~ Thus, 
section 4 (3) of the Act provides-that income received from property held in trust 
or other legal obligation wholly for religious.or charitable purposes, shall be exempt 
from taxation. The section carries with it a definition of the term “ charitable 
purpose.” We shall have to refer to that definition at a later stage of this judgment. 


Section 15-B deals with the rebate of tax in respect of payments made to charit- 
able institutions, or funds of the kind specified in sub-clauses (1) to (v) of clause (2) 
thereto. 


Both the provisions aforesaid contain certain conditions, which have to be satis- 
fied before relief could be obtained thereunder. It is, however, unnecessary to refer 
to those conditions. 


The temple, for the benefit of which the contributions have been made by the 
assessees, is a Hindu temple. The case of the Department is that relief under sec- 
tion 15-B cannot be given in respect of donations made to a religious cause, as that 
‘would not be a charitable purpose with which alone the section is concerned. It 
is also said that any donation to a Hindu temple would benefit only a limited class 
of people, namely, the Hindu who go to it for worship and that, therefore, it would 
not be an object of public utility and that even otherwise, it- will come within the 
mischief of section 15-B (2) (ii) of the Act. 


The main support forthe first part of the contention stated above is the differ- 
ence in language found in section 4 (3) (i) and in section 15-B (2). Inthe former 
case, the exemption from tax is granted in respect of income from properties dedi- 
cated wholly for “ religious or charitable purposes ”. In the latter case, that is, under 
section 15-B a rebate of tax is allowed only for sums paid by the assessee to an institu- 
tion or fund established in the taxable territories for a ‘‘ charitable purpose.” It 
is argued that section 15-B on its terms, would not apply to all those objects which 
would come under section 4 (3) Œ) but to a limited category of cases, namely, where 
‘the payment has been made for charitable purposes, as distinguished from religious 
purposes. Tho argument, no doubt, appears plausible, but, on closer examination 
of the matter, it will be found that it has no substance. 


Before we take up the consideration of this question, it will be necessary to 
first ascertain the meaning of the term “ charitable purpose ” employed in section 
15-B of the Act, to see whether it will include within it a “‘ religious purpose ” as 
well. Neither the word “charity” nor the phrase ‘‘ charitable purpose” has 
been defined in the Act. Section 4 (3), which contains a definition ofthe phrase 
“ charitable purpose ” says :— 

EEA ‘ charitable purpose’ includes relief of the poor, education, medical relief, and 
the advancement of any other object of general public utility, but nothing contained in clause (i) 
or clause (ii) shall operate to exempt from the provisions of this Act that part of the income from 


property held under a trust or other legal obligation for private religious purposes which does not 
nure for the benefit of the public.” 


The definition above set out is not an exhaustive one. It only includes certain 
objects which the Legislature presumably felt that, but for the definition given by it, 
it would not be comprehended within the meaning of the term “‘charitable purpose.” 
Secondly, it will be noticed that there is no definition of the term “‘ religious purpose ” 
which occurs in section 4 (3). Nevertheless, in defining the phrase “ charitable 
purpose ” the section excludes private religious endowments, implying thereby that 
the phrase “charitable purpose ” . would be wide enough to include religious 
purpose as well, and it was necessary to exclude a particular category of them 
which the Legislature did not intend to benefit. 


In view of the fact that there is no exhaustive definition of the word “ charity ” 
-or the phrase “‘ charitable purpose ” in the Act, we have to adopt the general meaning 
-of those words in the interpretation of the relevant provisions in the Act. It has been 
held in a long series of cases that the word ‘‘ charity ” does not admit of any rigid 
definition. But those cases have attempted to give the characteristics of charity 
and of charitable purpose. Again, the concept of charitable purpose as well as of 
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religious purpose, has varied from generation to generation. For instance, in Andhra 

Chamber of Commerce v. Commissioner of Income-tax+, Rajagopalan, J., held that as 
the economic prosperity of a country, or even a section thereof, built on its trade, 
commerce and industry, would be'a benefit that accrues to the country as a: whole 
albeit that prosperity was to be shared by those only who participate in such 
trade, commerce and industry, anything done to advance such prosperity, would be 
a matter of public utility within the scope of section 4 (3). Again, at onetime, the 
English law considered that donations for superstitious uses would be invalid, as any 
trust which had for its object the propagation of rules of religion not tolerated by law, 
would not be recognised by the Courts. This law as to superstitious uses, ag it 
existed in England, was not accepted in’ this country. Evenin the country of its 
origin, it has now been recognised that a bequest like masses for the dead, was not 
void as a gift for superstitious uses: see Bourne v. Keene*: It was held in that case 
that gifts for saying prayers for the benefit of the souls of the deceased persons, 
were not illegal on the ground of being superstitious. That; case; however, did not 
decide whether such gifts were charitable or not. Butina more recent case, In re 
Caus ` Lindeboom v. Camile®, Luxmoore, J., expressed the opinion that a gift for 
‘saying masses would be charitable as being for the advancement of religion and 
also because it enabled a ritual act to be performed; which was the central act of the 
religion of a large proportion of Christians. 


We have given above two instances to show that the concept of charitable purpose 
varied from time to time. . a. 

There is‘little reason to regard donations for religious purposes as otherwise 
than charitable. Further, a contribution for the construction or renovation of a 
temple, or other place of worship though it might be said to be actuated by religious 
motives, and in that sense one intended for religious purposes, will also be one for 
the benefit of the public or, at least, a section thereof. It benefits the people who 
come to it for worship and Luxmoore, J., observes in the case referred to above, it 
assists in the employment of priests and other servants in the temple, who would 
otherwise be unemployed. The temples in this country occupy a significant position, 
inasmuch as they provide facilities for worship of God. For ages they have remained 
the symbol of Hindu culture and preserved the faith of man in God, sustaining there- 
by the moral order of the Universe. A contribution for the renovation of a temple 
or.one for the maintenance thereof, in addition to its being one for a religious pur- 
pose, can therefore be regarded as one for the benefit of the class of public who go 
to the temple for worship or those who live by it. ; 


. 


With this background we shall now proceed to consider whether th 


. 


e word 
« charity ” and the phrase “ charitable purpose ” employed in the Act relate only 
to the secular charity or charitable p ses, or, whether they are comprehensive 
enough to include religious charity and purposes as well. In Commissioner of 
Income-tax v. M. Jamal Mohamed Sahib‘, Leach, C. J., gave expression to the view 
that the words charitable purpose found in the Act should be given only a restricted 
meaning, having regard to the fact that the Indian Income-tax-Act was expressed in 
English language, the words used in it-having the same meaning as to the one adopted 
in the construction of similar statute in England. This method.of construction can 
hardly be justified as correct, particularly for the reason that in interpreting a statute, 
what the Court is concerned is not so much the meaning which any expression had 
acquired in another country, but rather the intention of the Legislature that 
enacted it. ‘For the ascertainment of such an intention, in the absence of any indica- 
tion to the contrary in the statute itself, it is but proper to consider the notions which 
the Legislature had, when it employed the particular words in the statute. It can, ` 
for this purpose, be legitimately assumed that when the Legislature employed the 
word “ charity” or the phrase “charitable purpose ”, it had in view the prevailing 
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conp of ee and not the limited one, which the English: courts adopted ice 


In nt Spinners’ Assoc v. Commissioner of eee. Lord’ Weight: 
observe 


“ Jt is now recognised that the Indian Act must be construed on its actual words and is not to 
be governed by English decisions on the topic. The English decisions on the law of charities are 
not based upon definite and precise statutory see YS o They have been developed in the course 
of more than three centuries of the Chancery The Act of XLII Elizabeth (1601) contained 
piu oe cable Wrist CF Te aisle Obie aTe tall oinn G Ace Gnd Gi was taken as a sort of 
chart or scheme which the Court adopted as a groundwork for developing the law. In doing so, 
ee O TE so that the modern English law can only be ascertained by con- 
sidering a mass of particular decisions often difficult to reconcile. Itis true that section 4 (3) of 
the Act has lasal d eal pape by Lord .Macnaghten’s definition of charity in Pemsel v. 
Commissioners for S spol (iy of Income-tax*, but that definition’ has no statutory 
authority and is not cation followed in the most material particular ; the words of the section 
are ‘ for the advancement of any other object of general public utility ’ whereas Lord Macnaghten’s 
words were ‘ other purposes beneficial to the community.’ The differencein language, particularly 
the inclusion in the Indian Act of the word ‘ public’ is of importance. The Indian Act gives a clear 
and succinct definition which must be construed according to its actual language and meaning. 
English decisions have no binding authority on its construction and though they may sometimes 
afford help or guidance, cannot relieve the Indian Courts from their responsibility of applying the 
language of the Act to the particular circumstances that emerge under conditions of Indian: Life.” 


Tt will, therefore, follow that the language in any Act, like the Income-tax Act, 
has to be construed in accordance!with the concepts prevalent in this country and 
not by following the construction of the English statutes. 


Thus, it will be for the Court to decide whether the character and object ofa 
trust in any particular case would amount to a charitable one, within the meaning 
of the statute, understood in the light of the context that led to the passing of the Act. 
In The Trustees of the Tribune, In re®, Tek Chand, J., expressing a dissent from the 
view of the majority, held that a trust intended for. maintaining a newspaper con- 
veying news or opinionsto matters of general interest to the public and thereby 
educating the minds of its readers on lines which the founder considered to be bene- 
ficial to the public at large, where no kind of personal benefit was reserved to any 
individual, would be a trust of a public character. This view was accepted by the 
Privy Council, on appeal, in The Trustees of the Tribune, In re*. In a course of 
the se Sir George Rankin said : 

Lordships are in agreement with this view and see nothing in the Indian Income-tax Act 
ia deckare the COTA of te reaconatility me to a finding as to the character and the object 
of a trust—a matter which bears directly dity. It is to be observed moreover that underr 


the Income-tax Act the test of general publi hili ap pg to trusts in the 
seid include Moslem Wakis aod flinda endowment or other legalo 
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.. But useful and beneficial in what sense ? The Courts have to eee E 

cular object of a bounty falls within the definition ; but they must in general apply the standard 

oe customary law and common opinion amongst the community to which the pares interested 
ong’. 

From the foregoing, it will be clear that legislative enactments have got to be 
construed in a manner similar to deeds, in the sense that both of them have got to 
be understood in the light of the surrounding circumstances attending the enactment 
or the document, as the case may be. But this rule does not prevent the Courts from. 

resorting to English decisions for interpretation of statutes in appropriate cases. 

A provision similar to section 4 (3) was in existence even in the Income-tax Act of 
1550: The law-making authorities in those days were undoubtedly influenced to 





1. (1944) 2 M.LJ. 310: (194412 LTR.  `4. (1939) 2 M.L.J. 444 (P.C): (1939) 7 LT. 
482: LR- 71 LA. 159: LLR. (1945) Bom. 153: R. 415:41 Bom. LR. 1150: L-R. 66 LA. 241 : 
ALR. 1944 P.C. 88. ALR, 1939 P.C. 208. 

2. L.R. (1891) A.C. 581 at 583. 5. LR. 6 P.C. 381. 

3. (1935) 3 LT.R. 246: ALR. 1935 Lab, 6. (1881) ILL.R. 6 Bom, 42 at 50, 
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‘some éxtent at least, by. the English law, when they proceeded to enact statutes in 
this country. Now adverting to the rule as to construction of deed Mayne has stated 
in his work on Hindu Law and. Usage (11th Edition) at page 912 thus: -` 


“ The Courts in India have, in relation to Hindu wills and gifts, adopted the technical meaning 
«of charitable trusts and charitable purposes which the Courts in England have placed upon the term 
‘ charity ° in the Statute of Elizabeth. All purposes which are charitable according to English law 
‘will be charitable under Hindu law. But, in addition, under the head of advancement of religion, 
there are other charitable objects in Hindu law which will not be charitable according to English 
Jaw ; for that law forbids bequests for what are termed superstitious uses, a restriction which does 
not apply to grants of this character in India, even in the Presidency towns, and such grants have 
‘been repeatedly enforced by the Privy Council. What are purely religious A Melee and what reli- 
pon purposes will be charitable must of course be entirely decided according to Hindu Law and 

u notions.” f 


Kanga, in his commentaries on the Indian Income-tax Act (Fourth Edition), 
Volume I, page 207, has summed up the meaning of the term “‘ charitable purpose ” 
under the Income-tax Act thus : i 


NETE What is good as charity in English law is also, as a general rule, good as charity in 
r Law, though what is bad as charity in English law is not necessarily bad as charity in Indian 
aw.” 


_We have, therefore, first to consider the meaning of the word “ charity ” under 
ithe English law and then consider whatever an extended meaning should be given 
to that word on the terms of the various provisions contained in the Indian Income- 
tax Act. ae 


-© The'concept of the word “‘ charity ” under the English law has been succinctly 
-stated in Simon’s Income-tax Act (Second Edition), Volume I, page 392 in the following 


words : 


“ The word ‘charity’ and the phrase ‘charitable purposes’ in the Income-tax Acts bear the 
same meaning as they have in other banche of the law, that is a technical meaning, illustrated by a 
Yong list of decisions, including the leading case of I.T. Special Purposes Commrs. vy. Pemsel*. 


- -© The Statute of 1601, XLII Elizabeth [,C1. 4 was not passed for the purpose of giving a definition 
of charity, but was directed to providing for the reformation of abuses in the application of property 
-devoted to certain charitable uses. This statute has been repealed by the Mortmain and itable 
Uses Act; 1888, but the preamble to the repealed statute 1s retained in section 13 (2) of the repealing 
Act. This preamble enumerates the following purposes as being charitable : the relief of aged, 
impotent and peor people ; the maintenance of sick and maimed soldiers and mariners; the main- 
‘tenance of schools of learnings, and free schools and scholars in universities, the repair of brid 
“ports, havens, causeways, churches, sea-banks and highways ; the education and preferment o 
orphans : the relief, stock, or maintenance of houses of correction, the marriages of poor maids ; 
‘the supportation, aid and help of young tradesmen, handicraftsmen, and persons decoyed ; the 
relief or raemp on of prisoners or captives ; the aid or ease of any poor inhabitants concerning 
‘the payment of fifteens, setting out of soldiers and other taxes.” 


_ It will be noticed that advancement of religion is not one of the objects mentioned 
in the preamble to the English statute referred to above, which furnished broadly 
-the categories of objects of “‘ charity ”. The preamble mentions however “‘ repairs 
to churches ” as a charity. There can be little doubt that such repairs were con- 
sidered as one beneficial to the community. But English law does recognise 
religious purposes as charitable purposes. In Tudor on Charities (Fifth Edition), 
it is stated at page 35: 

“ So also gifts for providing or maintaining a place of public worship, gifts for the good or for 
rthe preparation, furniture or ornaments of a parish, church, or of a chapel or meeting-house ; 
.or for church expenses. Tho maintenance of any part of the fabric of the church, as for keeping 


‘to repair a chancel, a gallery, a window or monument in a church, or keeping in repair the chimes, 
or the organ, or the churchyard, or a burial-ground even where restricted to members of a particular 

-gect is charitable. Additions to the fabric, such as a new church clock, or a stained glass window, 
are objects of charity.” 

That a religious purpose can also be a charitable purpose was recognised by 
Lord Macnaghten in his celebrated judgment in Commissioners for Special Purposes 
of the Income-tax v. Pemsel*, where that eminent Judge grouped under the following 
‘heads the charitable purposes which would come within the language of Statute of 


——— — 
- 
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Elizabeth: (1) the relief of poverty; (2) education; (3) the advancement of religion ; 
(4) other purposes beneficial to the community not falling under any of the preceding 
heads. In a later case in White v. White}, it was held that bequest for a religious 
institution or for a religious purpose was prima facie a bequest for a charitable pur- 
pose. Therefore, under the English law, gift for advancement or religion would be 
included in the words “‘ charitable purpose”. That concept, translated in the con- 
text of the conditions prevailing in this country, must mean that donations for the 
construction or for renovation or repairs to places of worship must be regarded as 
charitable donations. 


It has been argued that in construing and interpreting the expression “‘charitable 
purpose ” in section 15-B, which applies to all communities in India, regard should 
be had only to the general principles of construction that would be applicable to all 
communities,and not to concepts of charity which each community might have under 
their personal law. For example, it is said what is a meritorious act according to the 
Hindu concept might not be so for the Muslim and that the Court cannot, therefore, 
adopt varying definitions for the word with respect to each one of the communi- 
ties in India. This contention cannot be accepted as correct having regard to the 
observations of the Privy Council in The Trustees of the Tribune, In re?, to which 
we have just now referred, where it was definitely laid down that Hindu endowments 
and Muslim wakfs would be charities within the meaning of the Indian enactment. 


We have, therefore, next to consider the meaning of the phrase “‘charitable pur- 
pose”? according to the Hindu notions and see whether the building or renovation 
of a temple would come within it. In the Smritis “‘ charity’, whether secular or 
religious, is but a part of the content of the word “‘ Dharma ”. That word has a com- 
prehensive significance, meaning of a moral law or right conduct. Its concept was 
dynamic and varies, and it had not unoften to be interpreted in accordance with the 
Sadachara, that is, the practices of the good and wise. But, whenthat word is used 
in the context of gifts of property, 1t means all acts of piety and benevolence consi- 
derably wider that what is understood by the use of the word ‘‘charity”. The meaning 
of this word has also undergone a change, according to the prevailing notions, at 
different periods of Hindu religious history. According to the Hindu textwriters, 
gift for religious and charitable purposes will fall into two divisions, Ishta and Purta 
the former being sacrifice and sacrificial gifts and the like, and the latter charity pro- 
perly so-called. In Mayne’s Hindu Law and Usage (11th edition), at page 911, Purta 
or charitable acts are referred to as acts of construction of tanks, wells with flights of 
steps, temples, planting of groves, the gift of food, dharmasalas (rest-house) and places 
for supplying Poka water, the relief ofthe sick, the establishment of processions 
for the honour of deities and so on. Gifts for the promotion of education and 
knowledge are considered specially meritorious. 


The learned author says, 

“it will be noticed that temples and procession for deities were considered as charitable acts 
(putra) while hospitality (atitkya) was considered as a sacrificial gift (sshéa).” 

It will , thus, be seen that there is really no distinction, according to the Hindu 
concept, between a:secular and religious charity. This is more particularly so in the 
case of a gift for the purpose of construction or renovation of a temple ; for such 
a gift not merely secures merit to the donor, from a religious point of view, but serves 
1o benefit other wordshippers therein, when such a temple happens to be a public one. 
‘The Supreme Court in Ram Saroop Dasji v. S. P. Sahi’, held that a public temple is 
one where a considerable portion of the public or a section thereof has a beneficial 
interest. <A gift for the purpose of such a temple must therefore benefit the public. 
Considered from any point of view, that is, whether it be from the comprehensive 
interpretation that is given by the Hindu jurists for the word “ charity ”, or whether 
it be on the narrower interpretation of that word under the English law, any con- 
tributions for repairs to places of worship will be one made for a charitable purpose. 





l. L.R. (1893) 2 Ch. 41. 241: A.LR. 1939 P.C. 208. 
2. (1939) 2 M.LJ. 444 (P.C.): (1939) 7 3. (1959) S.C.J. 1173: LL.R. (1959) Pat. 
LT.R. 415 : 41 Bom.L.R. 1150: LR. 60 LA. 661: ALR. S.C. 951. 
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Mr. Balasubramanian on behalf of the Department submitted that this’view 
cannot be adopted in the construction of section 15-B, as the statute itself has kept 
the religious and secular charities distinct. As we have pointed out earlier, 
the entire argument of the Department rests upon the difference in language 
employed in section 4 (3) (i) and section 15-B, the former employing the 
words “ religious or charitable purpose ”, while the latter contains the word “ chari- 
table ea » alone. This, it is said, would imply that the Legislature meant by 
“ charitable purpose” only secular charities. We are byno means satisfied that 
the ‘Legislature could have had any such distinction in view, when it used only the 
word ‘‘ charitable purpose ” in the sections aforesaid. At the beginning of this. 
judgment, we have referred to the definition of the phrase “charitable purpose” 
as given in section 4 (3) ; that contains only an exception with respect to private 
religious endowments. That would imply that even without the collocation of the 
words ‘‘religious purpose ” the phrase ‘‘ charitable purpose” employed in sec- 
tion 4 (3) was intended to cover not merely secular but also public religious charitable 
purpose. Further, sections 4 (3) and 15-B were not enacted at the same time so that 
it can be said there was any scheme behind them. The exemption provided for by 
the former section was in existence even in the Act of 1886. The language of that 
enactment was ‘‘ any income derived from property solely employed for religious or 
public charitable purpose”. That language was repeated in the successive enact- 
ments. Tt is a matter of common knowledge that by the Religious Endowments 
Act of 1863, the Government of India, which was then an alien one, divested itself 
of the management of religious endowments. Although the meaning of the word 
“ charity ” was wide enough to include religious endowments, it was presumably 
thought by the legislative authorities then and at subsequent periods, that there should 
be an independent reference to religious endowments as well whenever they were 
included as the subject of legislation. Section 15-B was introduced into the Act 
for the first time by Act 20 of 1948. Prior to that time an assessee obtained an 
allowance in respect of amounts expended towards charity etc., as an item of deduc- 
tion in their business accounts, under certain executive instructions contained in. 
the Income-tax Manual. 

Before section 15-B was introduced into the Act, the meaning of the words. 
“ charity ” and “‘ charitable institutions ”, etc., fell to be considered in two important 
decisions. The Legislature must have been aware of these decisions when they 
introduced section 15-B. The first of them is Manikka Sundara v. R. S. Nayudu*. 
The case was concerned with the vires of the Madras Temple Entry Authorization 
and Indemnity Act 22 of 1939. Thepower ofthelocal Legislature, which enacted’ 
that legislation was contained in Entry 34 of List II to the Seventh Schedule of the 
Government of India Act, 1935. ‘That entry read “charities and charitable insti- 
tutions ”, “charitable and religious endowments ”. One of the questions for consi- 
deration was whether the words “‘ charitable institutions” in that entry would 
include religious institutions. Leach, C.J., delivering the judgment of the 
Bench held that in using the words “religious and charitable endowments ” in the 
Government of India Act, Parliament in England merely followed the previously- 
existing Devolution Rules and that by the mere use of both the words “‘ charitable 
and religious ” in that entry the word “‘charitable” did not acquire any special 
meaning, excluding from its ambit oe institutions. This view was accepted’ 
on appeal by the Federal Court of India in Manikkasundara v. R. S. Nayudu?, 
where it was held that the word ‘‘ charity ” was an appropriate generic term of wide 
scope, the meaning of which would include all public secular charitable and religious. 
trusts. It would follow from the above that the use of the phrase “‘ religious or chari- 
table purpose ” in the statutes is due more or less to historical reasons and not because 
of any intention on the part of the Legislature to have a dichotomy between religious. 
and charitable purposes, the latter meaning only secular charitable purpose. 

Therefore the term “‘ charitable purpose ” is wide enough to include religious. 
purposes as well and this will be so notwithstanding the fact that the word “‘religious’”’ 
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is also referred to in section 4 (3) ; when the phrase “ charitable purpose ” is employed 
in section 15-B, it must have been with the intention that it would comprehend both 
religious as well as charitable purposes. — ` 


This view is strengthened by sub-clause (ii) of clause (2) of section 15-B. 
That provides that the benefit of the section would be available to an assessee so 
long as the institution or fund to which the donation is made, is not one intended 
for the benefit of any particular religious community. If section 15-B was restricted 
only to secular charitable purposes, there is no reason to except from its operation 
a charity which is intended for the benefit of any particular religious community. 
It can be reasonably inferred from that provision that it is because the Legislature 
thought that the charitable purpose would include religious purpose, they excepted 
from the operation of the section, religious charities intended for the benefit of a 
particular religious community. Learned Counsel for the Department would how- 
ever contend that clause 2 (iü) related only to secular charity confined to a religious 
community and that it was not concerned with religious charities at all. We are 
unable to put any such narrow construction on that provision. Again, as we pointed 
out, a temple does help the spiritual and moral advancement of the section of people 
who resort to it. Such advancement could not be regarded as in any sense less 
than the material advance of those people. Ifan endowment for the material advance- 
ment of a section of the public can be regarded as a public utility, we fail to see why 
a contribution for the construction or renovation of a temple cannot be regarded as 
such. In The Trustees of the Tribune, In ret, the Privy Council clearly indicated that 
a Hindu religious endowment would be a trust within the meaning of section 4 (3). 
The same principle will, in our view, have to be applied in the construction of section 
15-B, subject, of course, to the operation of sub-clause (ii) of clause (2) of that sec- 
tion. We are, therefore, unable to accept the view of the Appellate Tribunal that 
the words “‘ charitable purpose ” occurring in section 15-B must be read as meaning 
charitable purposes other than what may strictly be styled as religious purposes. 


"This conclusion does not dispose of the matter. We have still to see, whether 
the assesSees would be entitled to the rebate of tax claimed, having regard to the pro- 
visions of section 15-B (2) (ii). The effect of that sub-clause is to grant relief to an 
assessee Who had made a donation fora charitable purpose where the institution 
or fund receiving the payment “‘ is not expressed to be for the benefit of any particular 
religious community ”. In other words, if the donation is to a Hindu temple, which 
is a benefit only tothe Hindu community, no rebate could be claimed by the assessee. 


Mr. Viswanatha Ayyar for the assessees first contended that as the Tribunal has 
not considered this point, it will not be open to this Court, under section 66 of the 
Act, to take up the question and consider the same. Wecannotagree. Itistrue that 
the Tribunal did not find it necessary to deal the applicability of section 15-B (2) (ii) 
of the Act, in the view they took. Butthe question was raised before the Tribunal 
by the Department. Indeed, the Appellate Assistant Commissioner dealt with it in 
detail and held that the temple in question was resorted to by all communities and 
that therefore it was not one which could be regarded as expressed to be for the 
benefit of any particular community. In Commissioner of Income-tax v. East India 
Industries (P.), Lid.2, we held that where a question of law was raised before the 
Tribunal but it failed to deal with it, it must be deemed to have been dealt with by it 
and was, therefore, one arising out of the order. It will, therefore, be competent 
for this Court, while giving its opinion under section 66, to consider whether the case 
satisfies the requirements of section 15-B (2) (ii). There is nothing in the question, 
forming the subject-matter of the references, to preclude us from considering that 
matter. 


It was then contended that the temple to which the contributions were made by the 
assessees was one open to all and, therefore, it should be regarded as an institution 
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existing not for the benefit of any particular religious community. In the order of 
the Appellate Assistant Commissioner reference was made to a notice issued by a 
Muslim gentleman that he would offer worship on 29th April, 1950 in the temple 
and meet the expenses of the festival on that date.. There is no evidence to show that 
the Muslim gentleman was allowed to offer worship and conduct the festival. The 
Appellate Assistant Commissioner himself does not, while referring to this notice, state 
whether he accepted it as proving that Muslims too worshipped in the institution 
in question. We are unable to regard that notice as sufficient material for the con- 
clusion reached by the Appellate Assistant Commissioner. The Koran contains 
stringent prohibitions against idol worship. It does not at all seem likely that any 
Muslim would have dared to offer worshipin a Hindu temple. Even assuming that 
he did so, it must have been only because the trustee of the temple, for the time being, 
allowed him to do so. It cannot mean that the institution was one established for 
the benefit of the other religionists as well. 


Learned Counsel referred us to yet another instance where the process-servers 
of the Paramakudi District Munsif’s Court offered worship and met all the expenses 
of the festival in the temple on 3rd May, 1960. It is said that there were a number 
of members in the Process Service Establishment , who belonged to other religions. 
We are unable to see how this instance can at all prove the admission of other 
religionists into the temple and of their worship on the same. Hindu temples 
in this part of the country at any rate are constructed in accordance with 
the Agamas. Elaborate rituals are prescribed by them, not merely for the 
conduct of daily worship in the temples but also for their purification where 
they have been defiled by the presence of persons who are not permitted to visit them. 
Undoubtedly the temples are intended for the spiritual benefit of the Hindu Com- 
munity in general. Originally, even communities which were regarded as unclean, 
had no right to «nter the temples intended for the higher four castes. Legislation 
and advanced thinking of the people have now enabled all Hindus to visit the Hindu 
temples. But that cannot alter its essential character as a Hindu institution. Fur- 
ther we have one important piece of evidence inthe present case. Sri Meenakshi 
Sundareswarar temple at Paramakudi has been notified as a public temple under 
Madras Act 2 of 1927, after an appropriate enquiry. Atempleas defined in that 
Act, is a place, by whatever designation known, used as a place of public religious 
worship and dedicated to, or for the benefit of, or used as of right by, the Hindu com- 
munity or any section thereof, as a place of religious worship. Therefore, it must be 
held that in the present case the temple is one whichis expressed to be only fora 
particular religious community. 


It is, however, contended on behalf of the assessees that as there is no deed of 
dedication with respect to this temple, it is the user which should be looked into for 
the purpose of ascertaining whether it is intended for a particular community or for 
all the members of the public generally ; and as there has been evidence of worship 
in the temple by the members of the other communities as well, the institution should 
not be regarded as one for the benefit of a particular religious community. There 
is a fallacy in this contention. The word “expressed ” in sub-clause (ii) of section 
15-B (2) cannot mean that it should be expressed in writing. It is well-known that a 
dedication for a public religious or charitable purpose can be oral. Wherea dedica- 
tion is oral it cannot, for that reason be stated that the purpose of the dedication 
has not been expressed. A Hindu templeis constructed according to the Sastras. 
The object and p e of establishment of the temple should therefore have a Shas- 
traic basis. If under the accepted notions of these Sastras, members of the alien 
religions are not to be admitted into it for the purpose of worship, the temple can 
only serve the needs of the particular community, namely, the Hindu community . 


In the application of section 15-B, it is for the Court to determine the purpose 
ofthe trust. In so doing, it cannot act on proof of its own notions of what is 1ight 
and wrong. The Court assumes, in the absence of any cogent evidence to the con- 
trary, that a Hindu temple is constructed in accordance with the Sasttas in the right 
of the objects mentioned and for the purposes specified therein. In Saraswathi v, 
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Rajag opal Ammal1, the Supreme Court, after referring to the Ishta and Purta 
works of charity under the Hindu Sastras, observed : 
_ _“* These lists are no doubt not exhaustive but they indicate that what conduces to religious merit 
in Hindu law is primarily a matter of Shastraic injunction. To the extent, therefore, that any 
pee claimed to be a void one for perpetual dedication on the ground of religious merit though 
acking in public benefit, it must be shown to have a Shastraic basis so far as Hindus are concerned. 
No doubt, since then other religious practices and beliefs may have grown up and obtained recogni- 
tion from certain classes, as constituting purposes conducive to religious merit. If such beliefs are 
to be accepted by Courts as being sufficient for valid perpetual dedication of property therefor 
without the element of actual or presumed public benefit, it must at least be shown that they have 
aoa recognition and constitute the religious practice of a substantial and large class of 
It is indisputable that there is no evidence in the case that a substantial class 
of persons belonging to communities other than the Hindus had begun to accept the 
Hindu religion and the Hindus have also accepted them intotheir fold to entitle 
them to participate in the worship. Even if there be such evidence, it can only justify the 
creation of a new endowment according to the new concept. But new ideas and beliefs 
cannot alter the original foundation in regard to existing temples. They must be 
regarded as having been founded as Shastraic basis and if that basis does not permit 
alien religionists from offering worship in the temple, it will not be for the Court to 
doubt the truth of the religious belief which led to the foundation. The temple in 
the instant case, must, therefore, be regarded as having been expressed for the benefit 
of the Hindu community only. Acharitable contribution to that temple will not 
therefore be one coming within the terms of section 15-B of the Act. 


We are of opinion that the questions referred to us should be answered in the 
sffirmative and against the assessees, though not for the precise reason stated by 
the Tribunal. There will be no order as to costs. 


— ‘ Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE 
K. SRINIVASAN. 


KM.N.N.S.N. Subramanian Chettiar .. Applicant* 
/ y. 
Commissioner of Income-tax, Madras .. Respondent. 


Income—Undisclosed source—Assessee, Hindu Undivided Family—Deposit in bank in the name 
of wife of member of family-—Case of either gift from father of member or money of husband put forward 
—Case of gift found against—Income from undisclosed sources. 

For the assessment year 1947-48 in respect ofa Hindu Undivided Family, the question arose 
about a a a of Rs. 52,500.00 in a bank made in 1947 in the name of the wife of amember of the 
family. e Tribunal found that neither the wife nor her parents had any means to acquire the 
money and the alternative case of gift from the divided father of the member was false. On the basis 
of this finding the Tnbunal concluded that this amount was income of the assessee from an undis- 
closed source. On a case stated under section 66 (2). 

Held, if the deposit was in the name of the wife, there can be no presumption that it was the 
money of her husband. A failure to establish the case of the husband that the money was a gift 
from his own father to his wife, cannot , as a matter of law, mean that the account represents the 
income received by the husband which he subsequently transferred to his wife. 

The case, as put forward was however on the basis that if the gift by the father of the member 
was to be negatived, the money must be held to have been contributed by the husband. On the 
finding that the case of gift was false the Department and the Tribunal had no other alternative except 
to proceed on the footing that the money must havd been the busband’s. There was sufficient 
material in the case to reach that conclusion and to hold the money as income from undisclosed 
source. 

Case referred to the High Court by the Income-tax eee Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922% (Central Act XI of 1922). 


R. Kesaya Ayyangar and K. Parasaran, for Applicant. 
S. Ranganathan, Special Counsel for Income-tax, on behalf of Respondent. 
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The Judgment of the Court was delivered by 
Ramachandra Iyer, C.J.—The question referred for decision, namely, 


“ Whether on the facts and in the circumstances of the case, there was material to support the 
finding of the Tribunal that the sum of Rs. 52,500 was the income of the assessee from undisclosed 
sources in the year of account ? ” 
relates to the assessment for the year 1947-48 of a Hindu Undivided Family, 
its then Karta being one Nachiappa Chettiar. The relevant account period was 
the year ending with 12th April, 1947. Nachiappa and his adoptive father, Swami- 
nathan Chettiar, originally constituted a Hindu coparcenary. There was a partition 
between them on 20th January, 1940, with the result that Nachiappa and his sons 
constituted another undivided family. The assessment in question concerns 
Nachiappa’s family. Subsequently, on lith June, 1948, both Swaminatha and 
Nachiappa reunited ; the former did not survive the re-union very long. But the 
re-union has no relevance to the present case, which is concerned with the assess- 
ment of the family of Nachiappa prior to such re-union. 


Nachiappa owned certain properties in this country : he had also an interest 
in some business conducted in Malaya and Burma. On account of the conditions 
brought about bythe Second World War, there was no assessment of his family till 
2nd July, 1948, when an assessment of his income was made for the year 1947-48. 
Besides the properties referred to above, the assessee had an interest in partnership 
businesses at Singampunari and Dindigul, in which Nachiappa was a partner. It 
was later found that the income received by the assessee from the partnership busi- 
ness at Dindigul, Singampunari had escaped assessment duting the year of assess- 
ment. Proceedings under section 34 were then commenced and that income was 
biought to tax. 


Further enquiry By the Income-tax Officer revealed that on 5th February, 1947, 
a deposit had been made, in the Indian Overseas Bank at its Pudukottai branch, 
of a sum of Rs. 52,500 in the name of Nachiappa’s second wife Meenakshi Achi, 
who had been married to him for over eleven years by then. The assessee stated 
that the moneys belonged to his wife, having been gifted to her a week prior to 
the deposit by Swaminatha, his adoptive father in fufilment of an ante-nuptial 
promise. Jt was conceded that the parents of the lady were not in a position to 
provide her with that sum. Meenakshi Achi herself said that she got no moneys 
from them. It was not even the case of the assessee that, apart from her husband 
and father-in-law there was any other source from which she could have got the 
moneys to be put in the bank in her name. The matter in issue before the Depart- 
ment was, therefore, a simple one, namely, whether it was the father-in-law or the 
husband that provided that necessary funds to the lady for making the deposit in 
question. The Income-tax Officer found that Swaminatha could not have advanced 
the amount for three reasons: (i) From the statement made by Swaminatha as to 
the details of remittance received by him from his foreign business, and the disburse- 
ments made by him, it was clear that he could have no cash balance on Ist April, 1946. 
Subsequent thereto, he had received only a sum of Rs. 38,000 prior to the date of 
the alleged gift, a substantial portion of which must have been utilised for the family 
expenses and the balance could not, therefore, have enabled him to make the alleged 
gift to his daughter-in-law. (ii) After the death of Swaminatha, his agent filed a 
statement showing receipts and disbursements of moneys by Swaminatha during 
the year of account relevant to the assessment year 1947-48. The correctness of 
that statement was confirmed by Nachiappa. In that statement there was no men- 
tion of Swaminatha ever having made a gift of money to his daughter-in-law 
Meenakshi Achi. (iii) Nachiappa himself was not prepared to say anything, out 
of his own knowledge, what his adoptive father did with his income. The Officer 
therefore, found that the alleged gift by the father-in-law, in favour of his daughter- 
in-law was not true and that the sum of Rs. 52,500 deposited in the name of Meenak- 
shi Achi came from Nachiappa. That amount was, therefore, treated as the income 
of the assessee from undisclosed sources. This view was affirmed on appeal by 
ae vate Assistant Commissioner and on further appeal by the Appellate 

ribunal. ~ 
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On the Tribunal refusing to state a case under section 66 (1), the assessee applied 
to this Court for directing the Tribunal to state a case under section 66 (2). At 
that time a complaint was made on behalf of the assessee that the account books, 
which would prove the gift by Swaminatha to Meenakshi Achi and which had been 
actually filed before the Tribunal before the hearing of the appeal, had not been 
considered by it. This Court directed the Tribunal that, in submitting a statement 
of the case, it should record a finding with reference to the materials placed before it. 
The Tribunal has accordingly submitted a statement of the case showing that the 
account books of Swaminatha as well as the explanatory statement filed by the 
i Counsel, do not support the case asto gift by Swaminatha to Meenakshi 

chi. 


Mr. Kesava Ayyangar, appearing for the assessee, does not now challenge the 
correctness of the finding reached by the Department as well as the Tribunal that 
Swaminatha could not have provided and did not actually provide the money for the 
deposit standing in the name of Meenakshi Achi. But learned Counsel has argued 
that inasmuch as the bank account stands in the name of Meenakshi Achi, a mere 
finding that Swaminatha did not provide her with any funds cannot lead to the 
inference that the deposited money represents the moneys given to her by her husband 
Nachiappa. It is, therefore, urged that there was no material for the Department 
as well as the Appellate Tribunal to hold that the sum of Rs. 52,500 was the income 
of the assessee. 


Considered as an abstract proposition divorced from the facts of the case the 
contention can be said to be unexceptionable. As the deposit stands m the name 
of Meenakshi Achi, there can be no presumption that it was her husband’s money. 
The case of her husband was that the money came from a particular source, namely, 
from his adoptive father. Failure to establish that case cannot, as a matter of law 
mean that the amount in question represents the income received by Nachiappa 
which he subsequently transferred over to his wife. But this case cannot be decided 
on mere presumptions. A positive case was advanced and evidence was adduced. 
There are two vital matters in the case which have a material bearing on the decision 
of the question. First, the story of the father-in-law providing such a large sum 
of Rs. 52,500 in fulfilment of an alleged undertaking given by him at the time of 
Meenakshi Achi’s marriage, has been demonstrated to be false. It is now found 
that he had no available funds to pay the amount. It even appears extremely un- 
likely that he would have done so, after the partition between himself and Nachiappa. 
If really he had promised to make a gift of moneys to his daughter-in-law, who was 
willing to come into his family as the second wife of Nachiappa the appropriate 
occasion for implementing that promise will be either at the time of immediately after 
the marriage, or, at any rate, atthe time of partition. Itwasnotthendone. Swami- 
natha himself, during his lifetime, never said that there was either such an agree- 
ment or that he had provided moneys to Meenakshi Achi in fulfilment of his 
obligations. It is also clear from the material available in the case, that Meenakshi 
Achi had no other source from which she could have obtained the money except 
her own husband, who had several business of his own. It has also been proved 
that Nachiappa had deliberately suppressed from the income-tax authorities a part 
of his income relating to the businesses to which we have made reference earlier. 
The assessee was, therefore, not a person who was above adopting devices 
to evade the tax. Secondly, the only point at issue before the alithorities was, whe- 
ther the father-in-law or the husband of Meenakshi Achi provided her with funds. 
There was no suggestion of a possibility of Meenakshi Achi obtaining the money 
from any other source. It is clear from the record that the assessee has procesded 
on the footing that if the case of gift by Swaminatha is to be negatived, the money 
must be held to have been contributed by him. It will follow that the result 
of the finding reached by the Appellate Tribunal, (which is now accepted by 
thelearned Counsel appedring for the assessee) that there was no gift of the sum 
of Rs. 52,500 to Meenakshi Achi by her father-in-law means that the money must 
have been given to her by her own husband. 
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In Govindarajulu Mudaliar v. Commissioner of Income-tax*, certain credits: 
found in the accounts of the assessee were not satisfactorily explained by him. It 
was held that it was open to the Income-tax Officer and the Appellate Tribunal to 
hold that they represented the concealed income of the assessee. Referring to an 
argument, similar to the one now pressed before us, the Supreme Court observed : 

“ Whether a receipt is to be treated as income or not, must depend very largely on the facts 
and circumstances of each case. In the present case, the receipts are shown in the account books 
of & firm for which the appellant and Govindaswamy Mudaliar were partners. When he was 
called upon to give explanation he put forward two explanations, one being a gift of Rs. 80,000 
and the other being receipt of Rs. 42,000 from business of which he claimed to be the real owner. 
When both these explanations were rejected, as they have been, it was clearly open to the Income- 
tax Officer to hold that the income must be concealed income.” 


It has, however, been argued that the principle accepted in the above decision 
would not apply to a case where the money is standing in the name of a third party. 
In such a case it is said there can be no presumption that the assessee had actually 
received the money and then paid it over to that third party. There is certainly 
force in this contention. But, as we pointed out, the point to be decided here is 
whether it was the father-in-law’s money or the husband’s money that went in to: 
make the deposit. There was no case as we said that independent of either of 
them the lady could have got that or even any sum. 


Learned Counsel for the assessee placed considerable reliance on the decision 
in Ramkinkar Banerji v. Commissioner of Income-tax, Bihar and Orissa®, where an 
assessee, who was interested in a colliery, wanted to obtain a deduction of a sum 
of money paid by him as Royalty to his wife who had acquired the interest of the 
superior landlord. The Income-tax authorities declined to allow the deduction 
from his income on the ground that there was no evidence to show that the land- 
lord’s rights were acquired by the wife out of her own funds. The Patna High Court 
held that, in the absence of evidence to the contrary, the wife must be presumed 
to have acquired the rights with her own funds and should therefore be regarded 
as the owner thereof. The payment of Royalty was allowed to be deducted. This 
decision only gave effect to the familiar principle of law namely, that where a pro- 
perty stands in the name of a married woman, it cannot be presumed that it was 
not hers but that of her husband. It will no doubt be open to a party, who wants 
to plead that the apparent title is not the real one to prove that fact : where that 
has not been done, the apparent title will be the real one. 


But the case before us does not rest on mere presumptions. Statements were 
made which required an investigation by the Department and the Tribunal and 
which showed that but for her husband’s wealth, the lady had no means. If the ` 
story of the gift by the father-in-law; fails, the Department had no other alternative 
except to proceed upon the footing that the money must have been the husband’s. 


Mr. Kesava Ayyangar however place considerable reliance on the observations 
of the Privy Council in Commissioner of Income-tax v. Bombay Trust Corporation, 
Lid*®, There, an Indian Company which was borrowing moneys from a foreign. 
company, had paid interest therefor; it also happened to be the agent of the foreign 
company and in that capacity it was assessed to tax as such agent. During the rele- 
vant period allthe moneys due to the foreign company by the Indian Company were 
purported to be paid to a common banker at Shanghai. There were entries in 
the account books of the bank as well as the Indian Company showing that there 
was no longer any loan by the Hong Kong Company to the Indian Company, but, 
on the contrary, the latter had borrowed from the Shanghai bank. The Income- 
tax authorities sought to assess the Indian Company on the interest paid in respect 
of the loan by the Shanghai bank as being in effect interest paid to the Hong Kong 
Company, in view of the fact that all the companies, were closely associated con- 
a ce R 
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cerns and worked in concert. The Privy Council, while setting aside that assess-- 
ment observed : 

“ However sceptical the attıtude which the Income-tax authorities may think fitto adopt: 
towards the declarations Offered and the entries made in the Bombay Company’s books, it is 
necessary, if the assessment made is to be supported, that there shall be some evidence to show that 
in 1927 the loan from the Hong Kong company continued and that interest ‘ accrued or arose’ to 
that company thereon. If the entries in the books show no payment to the Hong Kong Company, 
and nothing due to the Hong Kong Company, the Income-tax authorities cannot without evidence 

„Insist upon a right to treat entries showing a tael loan of six and a half crores made by the Shanghai. 
Company, and interest calculated in taels paid thereon, as evidence that a somewhat similar amount 
was due from and was being paid by the Bombay Company to the Hong Kong Company.” 

But it must be noticed that in that case the Shanghai Company was capable of” 
advancing the large sum of money, which the accounts, showed as having been done 
by it. Their Lordships of the Privy Council have themselves pointed out that it was 
credible that the persons in ultimate control of all the associated companies should’ 
desire to pay off the foreign company and to obtain another financier for the Indian 
Company, as that would have the effect of saving the tax. 


But those or similar circumstances do not exist here. The only question in the 
present case is whether it was the assessee who enabled his wife to make the deposit. 
in question, or it was his father. That question has to be decided on the materials 

available, with reference to the comparative means of the two persons. The Tri- 
bunal, in affirming the view taken by the Department, has found as a fact that it 
was the husband who gave the money. In our opinion there was sufficient material’ 
in the case to reach that conclusion. 


The question referred to us is, therefore, answered in the affirmative and against: 
the assessee. He will pay the costs of the Department. Coumnsel’s fee Rs. 250. 


Answered accordingly.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MkR. JUSTICE SRINIVASAN AND MR. JUSTICE VENKATADRI. 


A. M. Abdul Rahman Rowther & Co., Pudukottai .. Applicant* 
y. 
Commissioner of Income-Tax, Madras .. Respondent. 


Registration of Firm—Sole proprietor of business—Gift of money to two of his daughters by rele- 
vant entries in accounts—Gift constituting the capital contribution to partneiship between father and 
daughters—Deed of partnership following the gift—Application for registration—Validity of the 
gift and genuineness of partnership—Refusal to register same firm in earlier years—Propriety of father 
z preferring some only of his children for making gifts—Existence of sleeping partners—Not relevant’ 

actors. 


Indian Income-tax Act, 1922 (Central Act XI of 1922), section 26-A. 

A Mahomedan, sole proprietor of a business, made gifts of a sum of Rs. 25,000 to each of 
his two daughters only, by means of relevant entries in his accounts. Onthefollowing day, a deed 
was executed to run the business in partnership between himself and the two daughters. An 
application for registration of the firm under the Act was made. The Income-tax Officer 
rejected the application on the ground that the deed of partnership was a sham document, and that 
there was no genuine firm. The Appellate Assistant Commissioner in appeal confirmed the order 
on the ground that the gift to the daughters was invalid and that a similar applicaton by the assesses 
in the prior years for registration was rejected by the Department. The Tribunal in further appeal 
confirmed the appellate order. Ona reference under section 66 (2) of the Act, 


Held, the assessee was entitled to registration. 


The questions that had to be considered in the disposal of the application for registration of a 
firm made under the Act, are firstly, whether a genuine partnership did exist, and secondly, if the 
formation of the partnership was preceded by certain other transactions which were necessary for- 
the formation of the partnership, whether those transactions were true and valid. The Department 
is entitled to examine the validity of gifts of money made by a father to his daughters to contribute 
to the capital for the formation of a partnership between the father and the daughters. 





* T.C. No. 38 of 1962. i 15th December, 1964+ 
Ref. No. 17 of 1962. 
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The refusal to register the same firm on‘earlier years by the Department, the propriety of a father 
‘preferring some of his children in the matter of a mft of money that goes towards the capital 
contribution for the partnership, that some of such partners are only sleeping partners, are not 
relevant factors tn dealing with application for registration for a particular year. 


The requirement of the law, delivery of the subject-matter of the gift to the donee, in making 
gifts of movable property, would depend upon the circumstances of each case. 


Though the entries in the account books as such might not conclusively establish a real and 
effective gift, it would be evidence ın support of ıt, and the subsequent acts and conduct of the parties 
taken along with such evidence in the books of account, could establish a valid gift. The contem- 
poraneous formation of a partnership between the donor and the donee could also be taken into 
account in determining the validity of the gift and the gift and the partnership must be deemed to 
be parts of the scheme of one transaction. 


Held on facts, the gift of capital made to the daughters by relevant entries in the accounts, the 
execution of a partnership deed the day following, the statement in the deed by the assessee that the 
two daughters were each entitled to a sum of Rs. 25,000, a statement against its interest, the registra- 
tion of the partnership with the Registrar of Firms, the notification of the formation of the firm to 
the banks, the undisputed fact of division of profits in accordance with the deed, establish the validity 
of the gift and the genuineness of the partnership. 


Reference under section 66 (2) of the Indian Income-tax Act, 1922. 
S. Narayanaswamy }for T. V. Ramanathan, Advocate, [for Applicant. 


V. Balasubramaniam, Special Counsel for Income-tax, on behalf of 
Respondent. l 
The Judgment of the Court was delivered by 


Srinivasan, J—Abdul Rahman Rowther was the proprietary owner of a tobacco 
business. He entered into a partnership with his two married daughters and on 
that basis sought registration of the firm under section 26-A of the Income-tax Act. 
‘The Income-tax Officer rejected the application holding that the ‘‘ partnership deed 
was a sham document”, that there was no genuine firm and that the business con- 
tinued to be that of Abdul Rahman Rowther alone. On appeal, the Appellate Assis- 
tant Commissioner concurred in these findings. He also thought that the interest 
of the two daughters in the firm was created by alleged gifts of Rs. 25,000 to each 
of them by the father, and that the gifts were not valid as there was no handing over 
of the cash to the daughters. He was also inclined to hold that the making of a gift 
of a large part of the assets to only two of his daughters in preference to his several 
other children was unnatural. He further relied on the fact that on an earlier 
occasion Abdul Rahman Rowther had also purpoited to forma partnership, the regis- 
tration of which had also been rejected. There was a further appeal to the Tribunal 
before whom it was contended that the gifts were valid, that the propriety of the gifts 
by a father to his daughters could not be questioned by the Department, that besides 
being supported by entries in the books of account, a deed of partnership had also 
been executed by the parties. The Tribunal however was not prepared to accept 
these contentions. It held that no fresh capital had been brought into the business, 
that there was only an artificial division of the capital and that some book entries 
without anything more by way of collateral evidence were not sufficient to complete 
the gifts ; and the appeal was accordingly rejected. 


The assessee applied under section 66 (1) of the Act for a reference to the High 
Court. His application was dismissed. On his further application under section 
66 (2) of the Act, this Court directed the following question to be referred for 
determination : 

“ Whether on the facts and in the circumstances of the case, the assessee firm was not entitled 
to registration under section 26-A of the Act for the assessment year 1956-57.” 

At the outset, we may mention that the refusal to register this same partnershi 
for the earlier year 1955-56, or the fact that Abdul Rahman Rowther had on a still 
more previous occasion purported to form a partnership which also was not 
recognised by the Department are really not matters germane to the question which 
the Department and the Tribunal had to consider. Indeed, the reference by the 
Appellate Assistant Commissioner to the last-mentioned feature is wholly out of place 
and suggests some sort of prejudice against the assessee. The questions which had 
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to be considered in the disposal of the application by the assessee are, firstly, whether 
a genuine partnership did come to exist, and secondly, if the formation of the partner- 
ship was preceded by certain other transactions, which were necessary for the forma- 
ton of the partnership, whether those transactions were true and valid. Undoubtedly, 
upon the claim that the petitioner had made gifts to his daughters, which gifts went 
to form their capital in the partnership, the Department was entitled to examine 
whether the making of the gifts conforms to the law and valid gifts had in fact 
been made. That is certainly different from questioning the propriety of a 
father preferring some of his children to the rest. We may mention, for instance, 
that cases have held that where a joint Hindu family enters into a partition 
arrangement and pleads for a recognition of the partition under section 25-A, it has 
been held that it is not open to the Department to question whether the properties 
have been properly divided among the members. Equally, whether the assessee, 
a Mohammadan father, was justified in giving over a half share in the firm’s assets 
to two of his daughters, though he has other issues, is not a question that should 
agitate the minds of the Income-tax authorities, except from the aspect of whether 
the transaction could be a true one or not. The validity of the transaction as such 
cannot depend upon that factor but must depend upon the law relating to gifts. 


We may also mention that nowhere in the records is there any suggestion that 
the assessee was possessed of no other properties except the assets of the firm. If 
the Department chose to attack the genuineness of the transaction on such 
grounds as the above, the Department should have ascertained whether the assessee 
was not possessed of other assets. There was no investigation of that kind. It 
cannot therefore be asserted by the Department that the making of the gifts to two 
of the married daughters in the instant case was really at the expense of the other 
members of the family, so that an air of unreality was cast over the whole transaction. 
We may also observe that it does not appear to have been questioned that the assessee 
had the legal authority to make the gifts of any description and of any amount to 
any person as he desired. 


According to the assessee, the gifts were occasioned by the fact that he had made 
a promise to his daughters at the time of their marriage that he would make such 
gifts. It is true that we have only his statement in that regard. We shall content 
ourselves with remarking that that is not unusual in Mohammadan families. 


On 8th June, 1954, the assessee purported to make the gifts by incorporating 
certain entries in his accounts. On that day, he debited himself to the extent of 
Rs. 50,000 and oredited his two daughters with Rs. 25,000 each. On the following 
day that is, 9th June, 1954, a partnership deed was executed: It does not also appear 
to be in dispute that there was in fact a division of the profits of the business in 
accordance with the terms of the partnership. The question is whether in these cir- 
cumstances the genuineness of the partnership cah be brought into question and the 
validity of the gifts attacked. 


It is no doubt true that in making gifts of movable property, the law requires, 
the handing over of the subject-matter of the gift to the donee. It must however 
necessarily depend upon the circumstances of the case whether the actual subject- 
matter of the gift should be so handed over or anything equivalent thereto, or whether 
an acknowledgment by the donee that the gift had been received would not suffice 
to meet the requirements of the law. We are not very much impressed by the argu- 
ment that here were only book entries. It is not in all cases that the actual cash is 
required to be handed over. For instance, if a share in a firm of a specified value is 
gifted over to another person and that person enters into a partnership, it is not the 
law that the proportionate share of the assets of the firm should be realised and that 
liquid assets should be handed over in specie to the donee. In Ratnaswami Nadar 

@& Son v. Commissioner of Income-tax1, to which one of us was a party, a' 
similar question arose. There, the assessee, who was the sole proprietor of a con- 
cern, debited his personal account with a certain sum and credited each of his sons 





1. (1962) 46 I.T.R. 1148. 
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with various amounts. This was followed by the execution of a partnership deed: 
between the father and his sons. The Income-tax Officer refused registration holding. 
that there was no deed of gift and that the credit entries were not sufficient to consti- 

tute gifts, among other reasons. It was observed in that case that though the entry 
as such might not conclusively establish a real and effective gift, it was evidence im 
support of the gift, and the subsequent acts and conduct of the parties, taken along. 
with such evidence in the books of account, could establish a valid Sift. It was 

pointed out further that the contemporaneous formation of a partnership between 

the donor and the donees could also be taken into account in determining the validity” 
of the gift, as the gift and the partnership must be deemed to be parts of a scheme of 
one transaction. This Court also expressly observed that while the Department 

had a duty to scrutinise the matter and to satisfy itself that the firm had been genuinely” 
constituted, it was not proper to display undue scepticism in the matter and suspect 
every partnership as devised ‘to escape tax. In Hajee Abdul Karim @& Sons V. 

Commissioner of Income-tax1, to which also one of us was a party, a Mohammedan. 
partner of a firm desired to make gifts to his wife and children. There was not 
sufficient cash balance available so that entries were made in the books of the partner- 
ship making appropriate debits and credits. From that day onwards, the wife and: 
the children figured as creditors of the firm and interest was paid by the firm to those 

persons. The question arose whether such interest was deductible as interest on 
borrowed capital. The Department disallowed the claim on the ground that there 

was no valid gift. This Court referred to Mulla’s Mohammadan Law in that con- 
text and extracted the following passage (Page 398) :` 


“ If a donor does not transfer to the donee so far as he can of the possession which he can trans- 
fer, the gift is not a good one. The donor must so far as is possible for him transfer to the donee 
that which he gives, namely, such right as he himself has....... He must evidence reality of the gift. 
by divesting himself so far as he can of the whole of what he can.” 


Relying upon this passage, it was pointed out that the principle that the posses- 
sion of the thing gifted must be given physically to the donee must depend on the 
nature of the subject-matter of the gift, andin such circumstances, where the 
subject-matter of the gift consisted of the assets of the firm, the entries inthe accounts, 
followed by such acts as would effectuate a divestment on the part of the donor, would 
be sufficient. In the present case also, we have noticed that after making the neces- 
sary entries, a partnership document was executed. In that document, the assessee 
expressly admitted that of the capital of the partnership, the two daughters were 
entitled to Rs. 25,000 each. Here was accordingly a statement made by the assessee- 
against his own interest, which is entitled, in our opinion, to more weight than what 
the Department has chosento givetoit. Itis further stated that following the 
formation of this partnership, the partnership was registered with the Registrar of 
Firms, and the formation of the firm was also notified to the banks . From these 
incidents we cannot but reach the ‘conclusion that the gifts were validly made, and 
that the partnership, unless anything can be shown to the contrary, was a genuine 
one. 


We are unable to agree that the tests applied by the Tribunal that for lack of 
evidence that the two lady partners took any part in the direction of the management 
of the firm or that they were capable of giving any assistance to their father in the 
business are matters that can really touch the question of the genuineness of the 
partnership. Itis common place that minors are admitted to the benefits of a partner- 
ship, and that partnerships do also have sleeping partners who do nothing but to. 
provide capital. On such an account, no partnership has been held to be non- 
genuine. 


_ The Tribunal’s attention was drawn to the decision of the Bombay High Court 
in Chimanbbai Lalbhaiv. Commissioner of Income-tax*. The Tribunal apparently 
distinguished it. We are not satisfied that there are any real points of distinction, 
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Tt is true that in R Chettiar v. Commissioner of Income-tax!, where certain 
"book entries were relied upon, to postulate the formation of a trust and it was 
admitted that no funds corresponding thereto had been set apart or allocated at any 
‘time, it was held that such entries did not operate as valid gifts or trusts. But here 
again, the position in the present case is certainly different. 


If the validity of the gifts cannot be challenged and the subsequent conduct of 

‘the parties does support the formation of a genuine partnership, the circumstances 

that the two partners were, the daughters of the assessee, or that they teok no active 

part in the conduct of the business, are irrelevant for the a E of deciding the 

uestion. The Tribunal was not, in our opinion, in law justified in refusing registra- 
tion of the firm. 


_ The question is accordingly answered in favour of the assessee, who will bə 
entitled to his costs. Counsel’s fee Rs. 250. 


Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AND „MR. JUSTICE 
SIRNIVASAN. 


N. Naganatha Iyer .. Applicant* 
y. 
Commissioner of Income-tax, Madras ` .. Respondent. 


Re-assessment—Limitation—Consequential to finding of appellate authority—Removal pf bar of 
dimitatlon—Equality clause—Violative in case of third parties only and not in case of assessees—Pro- 
ceedings limited to the year the assessment of which was the subject of appeal—Hindu Undivided Family 
of father and son—Assessment of Hindu Undivided Family—Finding that income from a firm belonged 
absolutely to son—Re-assessment of son—No bar of limitation—Son represented by father, not a 
third party. 

Words and Phrases—* Any person”. 

Indian Income-tax Act, 1922 (Central Act XI of 1922), section 34 (3), second proviso. 


During the three years preceding the year of assessment 1945-56, assessments were made on the 
vassessee on the basis that he was the person absolutely entitled to the business income and not the 
Hindu Undivided Family of which.the assessee was the member. For the assessment year 1945-46. 
however, the Officer did not accept that case and the Hindu Undivided Family was assessed in 
respect of that income. But in reference proceedings in relation to the assessment of the Hindu 
Undivided Family, the High Court held that it was the assessee and not the Hindu Undivided 
family that was entitled to the business income. Consequent on this finding the Officer issued 
notices under section 34 to the assessee for assessing escaped indome in respect of the assessment 
year 1945-46 and 1947-48 and completed the assessments accordingly. This was confirmed in appeals 
by the Appellate Commissioner and the tribunal relying upon the second proviso to section 34 
43) of ne ea to overrule the objection of the assessee as to limitation. On a reference under 
section : 


Held, the proceedings are valid in regard to the assessment year 1945-46 but invalid in regard 
‘to the assessment year 1947-48. 

The second proviso to section 34 (3) of the Act is ultra vires the Constitution only in so far as 
it applied to persons other than the actual assessee and those represented by him in whose appeal 
‘the appellate authority had given a finding or direction which necessitated the subsequent reopening 
‘of the assessment. 

The point indeed follows even apart from the constitutional aspect of the question because, 
-the expression “‘ any person ” in the second proviso would bring within its scope only the concerned 
sassessee and those lawfully represented by him. 

Where a joint family exists in the assessment of the Hindu Undivided Family, the father as the 
Karta thereof can represent his son and the son in such proceedings against the father, can be deemed 
as being constructively a party thereto. The case of a divided son would, however, stand on a different 
basis. 


A finding or direction given by the appellate authority would avail the department for invoking 
the second proviso to section 34 (3) only for the year of assessment with which proceedings such appel- 
Jate authority was concerned. 
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. Case referred to the-High Court by the Income-tax Appellate Tribunal, Madras 

Bench, ‘under section 66 (1) of the Indian Income-tax Act, 1922 (XI of 1922), in 
R.A. Nos. 575 and 576 of 1959-60. (I.T.A. Nos. 4455 and 4456 of 1958-59 Assess- 
ment years 1945-46 and 1947-48). i 


S. Swaminathan and K. Ramagopal, for Applicant. 


V. Balasubramaniam, Special Counsel, for Income-tax on behalf of 
Respondent. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—This consolidated reference arises out of proceed- 
ings initiated by the Income-tax Officer, Tiruchirappalli, under section 34 of the 
Indian Income-tax Act, 1922, against one Naganatha Ayyar, with a view to bring 
to tax amounts in his hands which had escaped assessment in the two assessment 
years 1945-46 and 1947-48. Naganatha, thé assessee, was the junior member of.a 
Hindu Undivided Family, the Karta thereof being his father, Narayanaswami Ayyar. 
In February 1941, Naganatha in partnership with Manickam, commenced a busi- 
ness under the name of Andhra Trading Company. Manickam retired from the 
partnership on January 17, 1945, and thereafter Naganatha continued to be its sole 
proprietor. Both he and the undivided family, of which he was a member, were 
assessees. So far as the income from the Andhra Trading Company was concérned, 
the Department at first accepted the position that Naganatha was exclusively entitled 
to the profits thereof. Accordingly during the three assessment years preceding the 
year of assessment 1945-46, assessments were made on him on that basis. For 
the year 1945-46, Naganatha filed on July 19, 1946, his return disclosing the profits 
earned by him from the firm. But the Income-tax Officer, refused to accept such 
income as his separate property as he held that it was the family and not Naganatha. 
that was the real partne1 in the Andhra Trading Company. As a consequence the 
income from the firm was included in the income of the family, which was represented: 
by the assessee’s father. This finding as well as the assessment, were affirmed by 
the appellate authorities. The matter was then taken up under section 66, to this. 
Court, which gave the opinion that there was no material on record to sustain the 
conclusion of the Tribunal that it was the family and not Naganatha that was a part- 
ner in the firm. The opinion of this Court was delivered on December 12, 1955 
and |is reported as Narayanaswami Iyer v. CIT.. 


In the meanwhile the assessee had filed his return in respect of the income from: 
the Andhra Trading Company for the year 1947-48. The Department took no 
notice of this return and proceeded to assess the Hindu Undivided Family as 
before on that income as well. 


But even before the decision above referred to was given by this Court, the 
Income-tax Officer issued notices under section 34 of the Act to Naganatha, calli 
upon him to file his returns for the three years commencing from 1945-46. Altough 
the assessee objected to the validity of the notices, the Officer assessed him with 
respect to the income received from the business : this was undoubtedly a precau- 
tionary measure. It was expressly stated that the assessment was made without 
prejudice to the assessments on the family. The assessee appealed and the Appellate 
Assistant Commissioner cancelled the assessments, observing that in case the High 
Court were to direct the exclusion of the income from the business in the hands of 
the assessee, the Income-tax Officer could commence fresh proceedings under sec- 
tion 34. 


That contingency, as we said, happened, thereupon on February 13, 1957 the 
Income-tax Officer issued notice under section 34 to bring to tax the income 
received from the Andhra Trading Company in the hands of Naganatha, as, by 
reason of the decision of the High Court in the assessment proceedings relating to 
the Hindu Undivided Family it was the assessee, Naganatha, who received the said’ 
income and not the joint family. Objection was then taken to the proceedings on 





1. (1956)29 LT.R. 515: LL.R. (1956) Mad. 222 : A.I.R. 1956 Mad. 398. 
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the ground that they were initiated beyond the period of four years, prescribed by 
section 34. The Department overruled the objection relying upon the second pro- 
viso to section 34 (3). This view was affirmed, on appeal, by the Appellate Tribunal 
which however referred the following question for o ir opinion under section 66 (1): 


“ Whether the aforesaid assessments on the assessee, dated 29th October, 1957 and 7th 
November, 1957, for the assessment years 1945-46 and 1947-48 respectively are valid in law.” 


It is not disputed that if the second proviso to section 34 (3) is valid the assess-- 
ments in the present case could not be impugned. But learned Counsel for the assessee 
has contended that the second proviso is ultra vires, inasmuch as it is discrimina- 
tory in its operation and that, therefore, the notices issued to the assessee under 
section 34 (1), having admittedly been done after the expiry of four years from the 
end of the concerned year of assessment, must be regarded as invalid. The ques- 
tion of vires of the second proviso to section 34 (3) was considered in detail by the 
Supreme Court in Prashar v. Vasantsen Dwarkadas!. In the judgment delivered 
by us in M. K. K. R. Muthukaruppan Chettiar v. Commissioner of Income-tax* 
we had occasion to consider the effect of that pronouncement. We have held that 
as a result of the decision of the Supreme Court the second proviso to section 34 
(3) will have to be struck down only in so far as it applied to persons other than 
the actual assessee and those represented by him in whose appeal the appellate- 
authority had given a finding or direction which necessitated the subsequent. 
reopening of the assessment. 


This point indeed follows even apart from the constitutional aspect of the ques- 
tion from the later decision of the Supreme Court in Income-tax Officer v. Murlidhar 
Bhagwan Das*, where Subba Rao, J., construing the expression “ any person ” in 
the second proviso held that it would bring within its scope only the concerned’ 
assessee and those lawfully represented by him. 


In Commissioner of Income-tax v. Sardar Lakhmir Singh*, the Supreme Court 
had before them a case where a Hindu Undivided Family was sought to be agsessed. 
In proceedings relating to the assessment of the family here appellate authority: 
found that the family did exist, as there had been a partition even prior to the year- 
during which the profits were earned. As a result of that finding, proceedings under 
section 34 were initiated, beyond the period prescribed by thatsection against a junior 
member of the family, who was not eo nomine a party to the appeal. The Supreme 
Court held that the second proviso to section 34 (3), on which reliance was placed’ 
to sustain the reassessment could not validly operate against him, inasmuch as he 
was only a third party, so far as the previous proceedings were concerned. 


That was a case in which the father, who was sought to be assessed as the 
Karta of the family, could not represent the junior member, as a partition had’ 
already taken place. 


The case before us is different, here, admittedly a joint family exists, and the 
father, Narayaswami Ayyar, can represent his son Naganatha in all matters con- 
cerning the affairs of the family. The latter, in such proceedings against the father, 
can be deemed as being constructively a party thereto. « Therefore, the conclusion. 
reached by this Court in Narayanaswami Iyer v. Commissioner of Income-tax*®, must 
be deemed to have been reached in the presence of Naganatna as well. The 
inclusion of the income from the Andha Trading Company in the assessment of the 
family, would certainly affect his interest in the family, for, the family will have to 
pay the tax. The non-inclusion of such income in the income of the family would 
benefit him qua such member. Naganatha being thus constructively a party to the 
previous decision of this Court, the finding given in that decision can be taken 


re 
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advantage of by the Departinent for thé purpose of initiating proceedings under 
section 34 against him. To this extent, the second proviso to section 34 (3) should 
be regarded as valid. 


In Income-tax Officer v. Murlidhar Bhagwandas', the Supreme Court laid down 
that a finding or direction given by the appellate or revisional authorities or the High 
Court under section 66 (1) would avail the Department for invoking the second 
proviso to section 34 (3) only for the year of assessment, with which proceedings such 
authority or High Court was concerned. In the present case, what gave rise to the 
reference, which was answered in Narayanaswami lyer V. Commissioner of Income- 
tax®, was the assessment of the Hindu Joint Family, represented by Naganatha’s 
father, for the year 1945-46. Therefore, the proceedings subsequently initiated under 
section 34 (1) would be saved from the bar of limitation only with respect to the 
assessment of Naganatha, for the aforesaid year, namely, 1945-46, such a finding 
cannot: however be relied on as removing;the bar of limitation in regard to the 
assessment for 1947-48. 


We are, therefore, of opinion that the question referred to us should be answered 
in the following manner. The assessment of the assessec, dated October 29, 1957, 
for the year 1945-46 will be valid but the assessment on the assessee dated November 
7, 1957, for the year 1947-48 will be invalid. There will be no order as to costs. 


Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASAN AND MR, JUSTICE VENKATADRI. 


‘Commissioner of Income-tax, Madras ` ..  Applicant* 
y 
-The Arcot Dhanasekhara Nidhi, Ltd., Arcot .. Respondent. 


Income—Incorporate Nidhi—Complete mutuality between participators and contributors to the 
fund essential—Existence of some participators not contributors—Test of mutuality not satisfied—No 
exemption for part of income satisfying mutuality. 


Indian Income-tax Act, 1922 (Central Act XI of 1922), section 3. 


The assessee, a nidhi, carried on business in chit fund, received moneys on fixed, current and 
recurring deposits and lent out money, with or without security. Its source of income was derived 
from the chit fund business by way of commission and default interest from chit fund subscribers 
who fail to pay the subscription within the stipulated time. It also earned income by way of interest 
on loans advanced to chit subscribers on the security of ther chit subscriptions or on promissory 
notes. The assessee also paid interest to its depositors. It was admitted before the Income-tax 
Officer that there were certain shareholders who had received dividends without contributing any 
income either by way of chit commission or interest on loan. The claim to exemption from tax was 
rejected for all the relevant assessment years on the basis of lack of mutuality. The Appellate ASSIS- 
tant Commissioner confirmed the same in appeal. The Tribunal allowed the appeal filed by the 
assessee relying on the decision rendered then in Kumbakomam Mutual Benefit Fund, Ltd., case. 
On a reference at the instance of the Department under section 66 (1), 


Held, the assessee is not entitled to any exemption of any portion of the income. 


The existence of an incorporated body can be ignored only when there is a complete identity 
between those who contribute the income and those who participated therein. In a case where such 
complete identity does not exist, the person who receives the income receives it as dividend in his 
right as shareholder of the company and not on any other basis. If that is so, the existence of the 
incorporated entity cannot be ignored, so that it ıs no longer a case of the same body of persons 
contributing to a common fund which is shared by the same body of persons again. 


On the other hand the income that is earned becomes that of the incorporated company which 
according to the law distributes portions of that income by way of dividends to its shareholders whe- 
ther they contributed to the common fund or not. In that view the entire structure of the case alters 
and it should necessarily follow that even though there may be certain persons who both contributed 
to and participated in the common fund that would not suffice to satisfy the test of mutuality. 


ep NN Se 


1. (1964) 1 I.T.J. 599: (1964) 1 S.C.J. 583: 2. (1956) 29 I.T.R. 515: LL.R. 1956 Mad. 
(1964) 52 L.T.R. 335. 222: AIR. 1956 Mad. 398. 
* T.C. No. 280 of 1962. 16th December, 1964. 


Ij C.1.T. V. ARCOT DHANASEKHARA NIDHI, LTD: (Srinivasan, J.). 273 


Case referred to the High Court by the Income-tax Epe Tribunal (Madras 
Bench) under section-66 (1) of the Indian Income-tax Act, 1922, (XI of 1922) 
in R.A. Nos. 1366 of 1961-62. 


V. Balasubramanyam, for S. Ranganathan, Standing Counsel for Income-tax- 
K. Srinivasan for V.|Krishnan and P. Veeraraghavan, for Respondent. 
The Judgment of the Court was delivered - by | 


Srinivasan, J.—The assessee is the Arcot Dhanasekara Nidhi, Ltd. It carries 
on chit fund business, receives moneys on fixed, current and recurring deposits and 
lends out money, with or without security. Its sources of income-is derived from 
the chit fund business by way of commission and default interest from chit fund 
subscribers, who fail to pay the ‘subscription within: the ‘stipulated time. - It also 
earns income by. way of interest on loans advanced to chit subscribers on the Security 
of their chit subscriptions or on promissory notes, The company also pays interest 
to its depositors. It was the claim of the assessee that the company does this kind 
of business only with its own shareholders and has ño transactions with any person 
who is not a shareholder. The assessee claimed that its income was exempt on 
the principle of mutuality. The, Income-tax Officer however rejected the’ claim 
for it was admitted before the Income-tax Officer that there were certain shareholders 
who had received dividends with ut contributing any income either by way of chit 
commission or interest on loan.» Tle Income-tax Officer also‘rejected the conten- 
tion that the requirement was. satisfied that all the contributors to the common 
fund should be entitled to participate in the surplus and that all the participators in 
the surplus should be conttibttors tö the common fund in the view that there was 
no complete identity between the contributors and participators. Accordingly 
the claim to exemption from tax was rejected for all the assessment years 1952-53 
to 1959-60. The Appellate: Anean Commissioner on appeal confirmed the view 
of the Income-tax Officer. -There -was a further appeal to the Tribunal. By this 
time this Court had rendered its decision in Kumbakonam Mutual Benefit Fund Ltd. v. 
Commissioner of Income-tax': The decision being in favour of the assessee’s claim 
the Tribunal allowed the appeal. : 


On the application of the Commissioner of Income-tax under section 66 (1) 
of the Act, the question “‘ whether the assessee’s income from. chit business is exempt 
from tax” has been referred for the consideration of this Court. 


The decision of this Court cited above has since been reversed by the Supreme 
Court in Commissioner of.Income-tax v. Kumbakonam Mutual Benefit Fund, Ltd.* 
‘The short question then is, whether in the light of this decision of the Supreme Court, 
there is any scope for the claim to exemption from tax. 


Mr. Srinivasan, learned Courisel for the assessee urges that, despite the decision 
of the Supreme Court, asto which there is identity between the contributors and the 
participators in surplus that_part of the income should stand exempted. We have 
carefully gone through the decision and are unable to agree that such a view is at 
all tenable. The entity:which earned the incomes in question is an incorporated 
body and the principle laid down by their Lordships is that the existence of this 
incorporate body can be ignored only when there is a complete identity between 
those who contribute tothe income and those who participated therein. In a case 
where such complete identity does not exist, their Lordships observe that the person 
who receives the income receives it as a dividend in his right as shareholder of the 
‘company and not’on any other basis. If that is so, the existence of the incorporated 
entity cannot be ignored ‘so that it is no longer a case of the same body of persons 
‘contributing to a common fund. which is shared by the same body of persons again. 
On the other hand the incomb that is earned becomes that of the incorporated com- 
pany which according to thidaw distributes portions of that income by way of divi- 
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dends to its shareholders, whether they contributed`to the common fund or not. 
Looked at from that point of view, the éntire’structure of the case ‚alters ahd it should 
necessarily follow that even though there may be certain persons who both contribut- 
ed to and participated in the common fund that,would not suffice to satisfy the test 
of mutality. Weare unable to agree that despite the decision of the Supreme Court 
there is still scope for exemption of any. portion’of the income as clainied. The 
question is accordingly answered in the negative and against the assessee. In the 
circumstances of the case there will be no order as to costs. 


Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. S. RAMACHANDRA IYER, Chief Justice AND MR. JUSTICE SRINIVASAN - 


H.D. Rajah, deceased by L.R. .. Applicant* 
y. 
Commissioner of [Income-tax, Madras l .. Respondent. 


Income-tax Act, 1922 (XI of 1922); section 28 (1) (c) 1—Penalty—Particulars of income— 
Deliberate. furnishing of inaccurate particulars—Assessee, dealer in shares—Sale of shares to- 
a company—Claim for allowance of resulting loss—Sale found to be a sham transaction—Levy 
of penalty legal. | 

For the assessment year 1951-52 the assessee, a dealer in shares and securities, sold certain shares. 
and claimed that a loss was incurred thereby. Thisloss was disallowed by the Department, Tribunal. 
and the High Court in reference, on the finding that the sale transaction was a sham one. Then the 
Income-tax Officer imposed a penalty in proceedings under section 28 (1) (c) of the Act and this was 
affirmed in appeals before the Appellate Commissioner and the Tribunal. On a reference under 
section 66 (0), ; 

Held, the levy of penalty was lawful. 

A transaction although inspired by a motive of tax avoidance may be perfectly legal and the- 
fiscal consequences thereof may bo admissible under the law.. But the same result would not follow 
if the transaction is a sham one. | 7 

On facts, the finding of all the authorities was the company that purchased the shares was only 
the alter ego of the assessee himself. Tho assessee also purchased back the same shares and at a 
higher rate than the prevailing market rate. The transaction was a shamone, Insubmitting a claim 
to a loss arising out of such a sham transaction, the assessee did indeed furnish deliberately inaccurate 
particulars of his income. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. No. 748 
of 1959-60 (LT.A. No. 8651 of 1957-58 Assessmént Year 1951-52). 


S. Swaminathan and K. Ramagopal, for Applicant. 
V. Balasubramaniam, for Respondent. 


The Judgment of the Court was delivered by = 


Srinivasan, J.—The assessee was a dealer in shares and securities. During the 
account year relevant to the assessment year 1951-52, the assessee sold certain 
shares and claimed that a loss of Rs. 20,016 was incurred thereby. These sales were 
transacted through a firm of brokers to a private limited company called Udaya. 
Limited. These transactions were at the close of the account year. Early in the 
following account year, the assessee purchased back these shares, but that is not 
immediately relevant. In his assessment, the claim to take into account the loss 
sustained by the sale transaction was disallowed. The view of the Income-tax. 
Officer was that they were sham transactions. He took note of the fact that the 
purchasing company was one in which only the assessee’s wife and sister-in-law held 
the entire interest, that initial sales were at rates lower than the market rates and 
the subsequent purchases were made at rates higher than the market rates. The 
disallowance by the Income-tax Officer of this alleged loss was taken in appeal suc- 
cessively to the Appellate Assistant Commissioner and the Tribunal. The former- 
tl 
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agreed with the Income-tax Officer that the loss claimed is not a genuine one and 
the latter held that the loss had not been incurred in the course of the ordinary carry- 
ing on of the business. It may be mentioned that the assessee’s attempt by way of 
applications under sections 66 (1) and 66 (2) of the Income-tax Act failed. 


To a notice issued by: the Income-tax Officer,. why a penalty under section 28 
(1) (c) should not be levied, the assessee claimed that the loss had in fact been sus- 
tained and that since he did not show a loss which did not exist, the proceedings 
under section 28 could not be initiated. The Income-tax Officer however held 
that the provisions of section 28 (1) (c) were attracted and levied a penalty of 
Rs. 14,000. His order was, , 


“I levy a penalty of Rs. 14,000 which is the tax sought to be avoided by a fabricated claim of 
speculation loss.” 

The imposition of this penalty was appealed against. The Appellate Assistant 
Commissioner with the Income-tax Officer’s view, though he expressed him- 
self somewhat differently. 

In a further appeal to the Tribunal, the Tribunal referred to the fact that the 
assessee had deliberately kept back particulars of income by claiming loss to which 
he was not entitled and so the penalty was properly imposed. 


The application under section 66 (1) failed. The assessee moved this Court 
under section 66 (2) of the Act, and on the directions of this Court, the question, 


“Whether the levy of penalty of Rs. 14,000 on the assessee for the year 1951-52 is lawful ?” 
stands referred to us. 


Mr. S. Swaminathan, learned Counsel for the assessee, principally bases his 
contention upon the fact that if the transactions of sale were genuine, though they 
might have been motivated by a desire to avoid the incidence of tax, it would not 
mean that the assessee had concealed his income or deliberately furnished inaccurate 
particulars of his income. He argues that the records clearly show that these sales 
were in fact effected, that the accounts of the purchasing firm contain entries of 
‘these transactions and that the purchasing firm was in fact assessed to income-tax 
on the profit arising from these transactions. He claims accordingly that since 
the transactions are genuine, there can be no warrant for drawing an inference that 
any inaccurate particulars of ineome were furnished. Learned Counsel urges that 
even if these transactions were inspired by the need to avoid the incidence of tax, 
they could never be transactions which would attract the penalty provisions contained 
in section 28 (1) (c)., - Å- 


Reference in support of the contention has been made to a decision of the 
House of Lords in Harrison v. Griffiths. In that case, the appellant company whose 
Articles included the business of share dealing purchased shares to the value of £16,900 
upon which there was a declaration of dividend of £28,912. The appellant company 
later sold the shares for £1,000. During that year, no other transactions of pur- 
chase or sale of shares were entered into. The claim to a loss on account of the 
sale of the shares was disallowed by the Commissioners for the reason that the 
assessee Company was not carrying on a trade of dealing in shares during the year in 
questions. Both the High Court and the Court of Appeal found that the decision 
of the Commissioners was not justified. The only question that was in fact consi- 
dered by those Courts was whether the transactions entered into were in the course of 
the normal trading activity of the company. In the Court of Appeal Pearce, L.J., 
observed that the ulterior and unmeritorious object underlying the transaction “does 
not justify the Court, holding that the transaction was not trade or an adventure in 
the nature of trade. There is no other fact to justify such a finding. While I 
sympathise with the view that led the Special Commissioners to so hold, they were 
not, in my judgment, entitled to do so.” This passage was relied upon by Mr. 
Swaminathan, who points out that equally in this case, the desire to avoid the inci- 
dence of tax is not sufficient to bring the assessee within the penal provision. If 
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what he did was a transaction which he could in law engage upon, it is clear that 
though the loss might have been disallowed for certain reasons, that is not sufficient 
to justify the imposition of the penalty. 

Certain observations of the House of Lords more pertinent to the question 
may also be referred to. Viscount Simonds observed : l 

“Here was a Company whose object it was to deal in shares. It entered into a commercial 
transaction which though it might be given an invidious name contained no element of impropriety, 
much less of illegality. Icanfind nothingthat enables me to say thatitis not a trading trans- 
action....””. 

Lord Reid said : 

“ Innominate contracts and transactions are of frequent occurrence, and I would not expect 
to find appropriate names to denote new kinds of operations devised for the sole purpose of gaining 
tax advantages. Inthe present case, the question is not whether the transaction of buying and selling 
the shares lacks to be trading, but whether the later stages of the whole operation show that the 
first step—the purchase of the shares—was not taken as, or in the course of, a trading transaction.” 

Lord Denning pointed out that the transaction was what was known as a ‘ divi- 
dend-stripping’ transaction. Viscount Simonds further stated : 


“Tt appears to be wholly immaterial so long as the transaction is not a sham (as was the case in 
Johnson v. Jewitt”, what may be the fiscal result, or the ulterior fiscal object, of the transaction.” 
This observation of the learned Lord clearly shows that while a transaction 
although inspired by a motive of tax avoidance may be perfectly legal and the fiscal 
‘consequences thereof may be admissible under the tax law, the same result would 
not follow if the transaction is a sham one, and that is the observation which seems 
to us, to apply to the present case. 


The connection between the assessee and Udaya Limited cannot be ignored. 
It has been found by the several Courts dealing with the assessee’s appeal against 
the assessment and also against the imposition of the penalty that to all intents and 
purposes, Udaya Limited is only the alter ego of the assessee himself. The 
circumstances that immediately after the close of the year, the assessee purchased 
back those very shares and at higher prices than the prevailing market rates established 
beyond any doubt that the personality of Udaya Limited was only made use of as a 
device and that it had no real or independent existence of its own as a true trading 
concern. In dealing with the application under section 66 (2) of the Act seeking 
reference against the judgment of the Tribunal against the assessment of the assessee, 
this Court pointed out that Udaya Limited was not a separate entity, that it was 
practically the alter ego of the assessee and the transaction with it could not be 
regarded as transactions with an independent party. The finding of the Department 
and the Tribunal in the instant case was clearly that these transactions were sham 
ones, and if that is so, there can be very little room for doubt that in submitting the 
claim to a loss arising out of such transaction, the assessee did indeed furnish deli- 
berately inaccurate particulars- of his income. 


We accordingly answer the question in the affirmative and against the assessee. 
The assessee will pay the costs of the Department. Counsel’s fee Rs. 250. 


Answered accordingly 


EN E, 


I, 40 A.T.C, 314. ' 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice P. RAMAKRISHNAN. 
Krishnammal (deaf-and dumb) by next friend Narasimha Iyer .. Petitioner” 


v 


Adivaraha Iyengar Respondent. 
Civil Procedure Code (V of 1908), Order 9, rule 13—Ex parte order of dismissal of suit for non-appearance 
of guardian of minor or next friend of person under disability—Negligence of guardian or next friend—If sufficient 


to justify the default order—Such negligence—If can be urged for setting aside the ex parte order. 

In proper cases where a guardian or next friend fails to make his appearance on behalf of the 
minor or person under disability and as a consequence an ex parte order is passed against the minor or 
person under disability, the negligence of the guardian or next friend could be validly urged in subse- 
quent procecdings, so as to grant relief by having the ex parts order set aside. It is a material irregula- 
rity to adopt the position that where the guardian or next friend was negligent in making his appear- 
ance that would by itself be a sufficient reason Justifying a default order, even though it has the effect 
of penalising the minor or person under disability for the guardian’s negligence. 

Petition under section 115 of the Act V of 1908 praying the High Court to revise 
the order of the District Court of Tirunelveli dated 16th March, 1961 and made in 
C.M.A. No. 33 of 1960 (I.A. No. 510 of 1960 in O.S.No. 167 of 1957, D.M.C., 


Ambasamudram). 
_K. Venkataswara Iyer, for Petitioner. 
N. R. Chandran, for Respondent. 
The Court made the following l 
ORDER :—In the present case, the petitioner was suffering from a disability 
being deaf and dumb, and had to be represented by a next friend. The friend 
was absent, at the time of the hearing on 17th August, 1960, and the application 
was dismissed for default. An appeal was filed before the District Judge ‘to set 
aside the dismissal order. It was alleged that the next friend was just outside in the 
Court compound and was expecting his vakil, who had gone to an adjacent office, 
to come back when the case was called. The lower Court rejected the explanation, 
and dismissed the appeal. This petition is filed against the above order. 


It was pointed out by the learned Counsel for the petitioner that, when the party 
is a minor or a person under a disability represented by a next friend and the next 
friend is absent through whatever cause it might be, at the trial, then that fact alone 
is a sufficient reason for setting aside an ¢x pgrie decree passed against the minor 
or the person under disability, or for setting aside an order of dismissal of the suit in 
the case of the minor—vide the decision of Beasley, C.J., in Venkataratnam v. Nagabpa.* 
Panchapakesa Ayyar, J.,in Siva Narayana v. Nagasubbamma?, has also stressed the view 
that in such a case, the guardian’s negligence to appear and defend on behalf of the 
minor would be a sufficient cause under Order 9, rule 13 of the Civil Procedure 
Code. Panchapakesa Ayyar, J., went so far as to say that the claim put forward before 
him, that the law should make no discrimination in favour of minors was not accept- 
able. These decisions show that in,proper cases, where a guardian or next friend fails 
to make his appearance on behalf of the minor, and as a consequence an ex parte 
order is passed against the minor, the negligence of the guardian or next friend could 
be validly urged in subsequent proceedings, so as to grant relief to the minor, by 
having the ex parte order set aside. This aspect of the matter has not at all been re- 
ferred to in the order of the lower Court. It has adopted the position that where 
the guardian was negligent in making his appearance that would by itself be a 
sufficient reason justifying a default order, even though it has the effect of penalising 
the minor or the person under disability for the guardian’s negligence. In view 
of the above decisions, I am of the opinion that the order of the lower Court involves 
a material irregularity, in that it has not considered the relevant legal principles 





* CRP. No, 1740 of 1961. ‘9th March, 1964. 


1. (1934) 67 M.LJ. 387. Mad. 600. 
2, (1951) 2 MLJ. 418: ALR. 1952 to ea 
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where the interest of a person under disability is involved, as a consequence of the 
default of the guardian or next friend. 


In the result, I allow the Revision Petition, and set aside the order of the lower 
Court. I.A.No. 510 of 1960 will, therefore, stand allowed. In the circusmtances 
of the case, there will be no order as to costs in this revision petition. 


K.S. ——— Petition allowed - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justiae P. RAMAKRISHNAN. 
A.S.M. Abdul Rahim Saheb .. Petitioner* 


U. 
The Madras State Wakf Board by its Secretary and others. .. Respondents. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), sections 28 and 25 (d)—Applicability—Suit 
by muthavalli for declaration that order of Wakf Board appointing a committee to watch over the muthavalli was 
not binding on him—Proper Court-fee. 


A suit by a muthavalh praying for a declaration that the order of the Wakf Board appointing a 
committee to supervise the management of the wakf by the muthavalli (with powers only to watch 
the management and give necessary advice and guidance and on non-compliance with the advice 
to inform the Board for necessary action) was not binding on him can be valued under section 25 

d) of the Court-fees Act. It need not be valued under section 28 which will be attracted only if 
ere is a dispute between the plaintiff and rival trustees to the office of the trustee (muthavallt). 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Munsif of Palani dated 16th August, 1963 
and made in Check slip No. 505 in O.S. No. 141 of 1962. 


T. R. Srinivasa Iyer, for Petitioner. 

M. M. Ismail and M. A. Sathar Sayeed, for 1st Respondent. 

S.M. Amjad Nainar, for the 2nd and 4th Respondents. 

V. R. Venkataswami, for the Government Pleader on behalf of State. 


The Court made the following 


ORDER :—The question which has arisen in this C.R.P. is whether the suit 
O.S. No. 141 of 1962 of the Dt. Munsiff Court Palani, should be valued for the 
purpose of Court-fee under section 25 (d) of the Court-fees Act, as done by the 
eae or under section 28 of the Court-fees Act as ruled by the learned District 

unsif. The plaintiff is the Muthavalli of a certain wakf. On account of allega- 
tions of mismanagement the Wakf Board passed the following order : 

“ So we direct that the respondent (plaintiff) will continue as a muthavalli but that a supervisory 
body be appointed fo supervise the management of the wakf by the respondent. Both the parties 
will suggest a few names of independent persons who can be thought of for this committee. The duty 
of the committee shall be to watch the management of the wakf by the muthavallt and give him neces- 
sary advice and guidance and if he does not comply with such guidance to inform this Board for neces- 
sary action ”. 

The relief which the plaintiff seeks in the suit, is for a declaration that this order is 
not valid and binding on him and for a consequent injunction restraining the pro- 
posed committee from interfering with the plaintiff’s management. It is clear froma 
perusal of the order of the Board that they did not intend this committee to func- 
tion as Muthavalli, but it had to function only as a watch dog—so to say—to see that 
the plaintiff acted rightly, give him advice and guidance, and report to the Board in 
case he acted wrongly. Section 28 of the Court-fees Act refers to declaratory decrees 
whether with or without consequential relief in respect of trust property between 
the trustees or rival claimants to the office of the trustee. By no stretch of inter- 
pretation can it be considered that the plaintiff and the members of the Committee 
appointed by the Wakf Board to watch the plaintiff’s work, stand in the position of 
rival trustees or rival claimants to the office of the trustees. It is only in the latter 
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évent, will section 28 of the Court-fees Act be attracted. The learned District 
Munsif has clearly misdirected himself, when he observed that from the allegations 
in the, plaint it appeared that there was a dispute to the office of the trustee, and 
that the dispute was whether the hereditary Muthavalli-had a right to'manage or 
whether the Committee constituted by the Board should attend to the management. 
Asalready mentioned, this Committee has only a watching brief, and its powers are 
only advisory, namely, to give necessary advice and guidance to the plaintiff, and 
to report to the Board when the advice is not followed. It has no power to function 
as trustee as such. No doubt, in the plaint, in paragraph 16 (6), there is an alle- 
gation that the plaintiff cannot be required to share his powers and rights as Mutha- 
valli with absolute strangers in the matter.of the management and administration 
of the wakf, and that the effect of the order of Board would be to nullify the plaintiff’s 
hereditary right of Muthavallai and cause detriment to his powers of management 
of the institution. Though the plaintiff took this alarmist view of the effect of the 
appointment of the Wakf-Committee; in paragraph 14 of the plaint, he has clearly 
stated that the powers of this Committee were only. to watch the management of the 
wakf by the plaintiff-Muthavalli and give.him necessary advice. That would show 
that the’plaintiff was aware that the jurisdiction of this Committee did not extend 
beyond that of an advisory body. Thefact that he took an alarmist view of the 
result of the interference of the Committee, in a later paragraph of the plaint, would 
not show that he had conceded that they had become rival trustees. Section 28 
will be attracted only if there is a dispute hetweén him and the rival trustees to the 
office of the trustee. In my opinion the valuation of the plaint under section 25 (d) 
of the Court-fees Act is correct. The Revision is allowed and the valuation in the 
plaint is upheld. There will be no order as to costs.” © l 


K.S.: Revision allowed. 





+ 


IN THE HIGH COURT-OF JUDIGATURE AT MADRAS: 
Present :—Mr. S. RAMAGHANDRA Iver, Chief Justics, AND Mr. Justice 
T. VENKATADRI. 


Messrs. P. Orr. & Sons. (P). Ltd., Madras-2 . .. Appellant * 
D: 
The Collector of Customs, Madras , .. Respondent. 


Tariff Act (XXXII of 1934), Item 60 (9) (4)—Scope—Object glasses and lenses used in the manufacture 
ites, if liable to a countervailing duty on import. 


Item 60 (9) of the Tariff Act, 1934, inposes a dut corresponding to excise duty on the same or 
similar articles namely .“‘ other glassware including tableware The provisions of Item 60 (9) them- 
selves show that the countervailing duty provided thereunder would be in addition to any other duty 
which the article may suffer on account of the other provisions in the schedule. It would follow from 
this, that even if an article imported fel] under another category altogether and the relevant duty had 
been imposed a further duty will be attracted under this item. To adopt the construction that glassware 
can only mean crockery and therefore object lenses and object glasses (component parts of scientifie 
instruments) can hardly be regarded as tableware or crockery, would be to defeat the very purpose 
of the imposition of an additional protective duty. 


In Webater’s New International Dictionary, ‘glassware’ has been defined as “‘ware made of glass”. 
The term “ ware” means articles of merchandise or those manufactured. In the Shorter Oxford Dic- 
tionary ‘‘ glassware ” has been interpreted to mean “‘ articles made of glass”. Undoubtedly lenses 
and object glasses used in the manufacture of theodolites are made of glass and in that sense it can be 
said that they are glassware. It is true that in the interpretation oftaxing enactments a strict construc- 
tion should be adopted on their provisions : but there is ‘no reason why a word of wider mpar should 
be given a narrow meaning when there is nothing in the context or underlying policy of the 
Legislature to import any such limited meaning. Thus the order of the Collector of Gustoms impos- 


ing a countervailing duty of 15 per cent cannot be assailed. 

Appeal under Clause 15 of the-Letters Patent‘against the order of the Hon’ble 
Mr. Justice Veeraswami dated roth April,~1963, and made in the exercise of the 
Special Original Jurisdiction of the High Gourt in W.P. No. 866 of 1962 presented 
under Article 226 of.the Constitution of India‘to issue a writ of certiorari calling 
pm a LS 


*W.A. No. 235 of 1963. Ist May, 1964. 
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for the records relating to the Order of the Collector of Customs, Madras, in Q. 3/1520 
/61-Ap. dated 22nd January, 1962, and quash the said Order and made therein. 


S. Padmanabhan, for Appellant. ` a 
The Additional Government Pleader on behalf of., Respondent. 
The Judgment of the Court was-delivered by ' | 


S. Ramachandra Iyer, C.F.—The short point ‘for consideration in this appeal 
against the judgment of Veeraswami, J.,.is whether object-glagses and lenses used in 
the manufacture of theodolites will be liable to a countervailing duty on import under 
Item 60 (9) (4) of the Tariff Act, 1934 and comprised under the heading of “ glass- 
ware.” ‘The appellant-company, amongst its other lines of business, manufactures 
scientific and survey instruments. They imported by air on 23rd November, 1961, 
during the licensing period April to. September, 1961, under an actual user’s license 
issued under Item 92 C.-2 of the Import Trade Control Policy Book, object-glasses 
and Jerises for being used as component parts of theodolites to be manufactured 
by them. For the purpose, of import duty thése articles fall under Item 77 of the 
Indian Tariff Act, 1934 whith runs ‘‘ Instruments apparatus and appliances other 
than electrical, all sorts not otherwise specified—4o per cent ad valorem if imported 
from the United Kingdom.’” Accordingly an:import duty of 40 per cent on the 
ad valorem value of the goods was levied by the Customs Authorities on the materials 
imported. That duty was paid by the appellant without any demur. But the 
authorities imposed an additional duty of 15 per cent on the ground that the articles 
imported would also come under Item 60 (9) (4) of the Schedule to the Tariff Act 
as glassware and as such liable to contervailing. excise duty in as much as object- 
glasses and lenses manufactured in this country will be liable to excise duty of 15 per 
cent under the provisions of the -Finance Act of 1961. Before referring to the 
relevant provisions-of-that enactment:we may refer to Item 23-A of the Central 
Excise and Salt Act, i944. The déscription óf the goods dealt with by that article 


are these :- 


“ Glass and Glassware— 
(1) sheeteglass and plate glass, 
(2) Laboratory glassware, oe 
(3) glass-shells, glass-globes and chimneys for lamps and fanterns, 
(4) other glassware including tableware. ” 


ie 2 a hye 


We are concerned in the present case with the last of the items above-mentioned. 
Section 13 of the Finance Act of 1961 has prescribed this duty of 15 per cent by 
way of excise duty on glassware manufactured in this country. 


Item 60 (9) of the Tariff Act reproduces these very items contained in the 
Excise Act and provides inier alia under column 4. 
“ The Excise duty for the time being leviable on like articles if produced or manufactured in 


India and where such duty 18 leviable at different rates the highest duty; and the duty so leviable shall 
be in addition to the duty whith would have been levied if this entry had not been inserted. ” 


It will be seen from the foregoing that the duty imposed at the time, of import 
under the provisions aforesaid is really a protective or countervailing duty. The 
reason for the imposition of the duty under Item 60 (9) eauivalent to excise duty 
leviable on similar goods manufactured in this country is not far to seek, namely, 
that manufacturer of the same category of goods in this country ought not to suffer 
unfair competition from outsiders. If the former were to pay excise duty the 
latter too should be compelled to pay countervailing duty as otherwise the importer 
of foreign goods will be at an advantage over the manufacturer within this country. 

‘For the,imposition of this countervailing duty it is not essential that identical goods 
should Have been actually manufactured in this country ; it would be sufficient if 
they are likely to. be. manufactured .and.if so manufactured they become liable to 
excise duty. 
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The Customs Department in the instant case imposed on the goods imported 
an additional duty of 15 per cent. The appellant paid that amount under ‘protest 
as they wanted to clear the goods ; but they later applied to the same authorities 
for refund of the 15 per cent duty-as illegal collection. Failing to get relief from 
those authorities they applied to this Court under Article 226 of the Constitution for 
a direction to the appropriate authorities to refund that amount. Veeraswami, J., 
dismissed that application holding that the Customs Authorities could not be held 
to have decided the question of liability to duty in any unreasonable way. That 
Opinion of the learned Judge can even be rested on a firmer ground as we are of the 
opinion that the levy of 15 per cent as countervailing duty in the instant case can be 
fully justified under the provisions of the various statutes referred to above. 


‘There is no controversy in this appeal on two matters: (1).for-the purpose of 
licensing, object glasses and lenses would come under Item 92 of Section II of 
Import Trade Control Policy Baok, the relevant classification being ` 
. “Instruments, apparatus and appliances other than electricalincluding cinematographic, but 
excluding articles, otherwise specified in the schedule, (2) for the purpose of import duty under the 
Indian Tariff Act, it will be covered by Item 77 of Section XVIII to Schedule Í, namely, 
“Instruments, Apparatus and Appliances etc.?? | i i : 

The question that has got now to be decided is whether parts of those instru- 
ments if imported would be liable to a further protective duty under the Indian 
Tariff Act.: Item 6o (9) of that Act imposes a duty corresponding to excise duty 
on the same or similar articles, namely “other glassware including: tableware.” 
The provisions of Item 60 (9) themselyes show that the contervailing duty provided 
thereunder would be in addition to any other duty.which the article may suffer on 
account of the other provisions in the Schedule. It would follow from this that 
even if an article imported fell under another category altogether and the relevant 
duty had been imposed a further duty will be attracted under this item. = 


Mr. Padmanabhan appearing for the appellant has contended that object 
glasses and lenses for theodilite can never be regarded as glassware. The argument 
of the learned Counsel runs thus. The lenses used for theodolites are manufactured 
by a combination of silica with various special bases and that therefore they cannot 
be equated to glasses or glassware which are manufactured with silica and sodium 
etc.—Glassware in popular language can only mean crockery: therefore lenses 
and object glasses, the component parts of scientific instruments can hardly be 
regarded either as tableware or crokery or any other type of glassware. We are 
of the opinion that this is a narrow. construction of the terms of the statute. To. 
adopt that construction would be to defeat the very purpose of the imposition of an 
additional protective duty. The other sub-head Item 3, under the very entry 
shows that a wider meaning must have been intended. Item 3 in Item 60 (9) 
refers to laboratory glassware which cannot mean merely crockery or chimney. 
It is then, contended that the term glassware must imply an article like receptacle 
and that in as much as Jens cannot be a receptacle it cannot come within the 
term glassware. We are unable to accept any such limitation on the meaning of 
the word glassware. It is seen that articles, like tableware, chimneys, sheet glasses 
etc., have been specifically referred to and when the residuary clause refers to glass- 
ware it must necessarily be intended to include items of glassware other than 
mentioned: they cannot be merely read ejusdem generis.with what had been mentioned 
previously. It is a rule of presumption in the interpretation of statutes that the 
words used in a statute are to be regarded as strictly and correctly used by the 
Legislature. Although it has often been recognised that ordinary dictionaries can 
but be imperfect guides to the construction of statutory terms which have to be 
interpreted to accord with the underlying and disclosed intention of the Legislature 
reference to standard dictionaries has often been held to afford almost a sure guide 
to the meanings of the terms used in a particular statute. Craies on Statute Law. 
(6th edition) cites the following passages from the Judgment of Lord Coleridge in 
R.v. Peters!: ` i 


C 





5 1. L.R. (1886) 16 Q.B.D. 636, 641. 
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“I am quite aware that dictionaries are not to be taken as authoritative exponents ofthe 

meanings of words in Acts of Parliament, but it is a well-known rule of Courts of law that 
words should be taken to be usedin their ordinary sense, and we are, therefore, sent for instruction to 
these books.” And in Camden (Marquis) v. I.R.C., + (Gozens-Hardy M.R., said : It is for the Courts 
to interpret the Statute as best themselves in the atm Ss oftheir duty by any literary help they 
can find, inculding, of course, the consultation of standard authors and reference to well-known 
and authoritative dictionaries.” 
It being thus permissible to look for the meaning of a word of comprehensive import 
in the dictionaries, in order to ascertain the intention of the Legislature, we shall 
now refer to them. In Webster’s New International Dictionary ‘ glassware’ has 
been defined as “ ware made of glass.” The term ‘ ware’ means articles of mer- 
chandise or those manufactured. In the Shorter Oxford Dictionary ‘ glassware’ 
has been interpreted to mean “‘ articles made of glass.” Undoubtedly lenses and 
object glasses used in the manufacture of theodolites are made of glass and in 
that sense it can be said that they are glassware. It is true that in the interpretation 
of taxing enactments a strict construction should be adopted on their provisions : 
but there is no reason why a word of wide import should be given a narrow meaning 
when there is nothing in the context or underlying policy of the Legislature to import 
any such limited meaning. Further it must be remembered that the duty in question 
1s a protective one imposed with a view to secure equal opportunity to the indigenous 
manufacturer to sell his products along with a businessman selling in imported 
foreign parts. The rule in such a case would be that the words of a given statute 
should be given their ordinary meaning unless there be something in the context 
which compels the Court to restrict such ordinary meaning. In that view, the 
term glassware should, in our opinion, include lenses and object glasses also. We, 
therefore, agree with the learned Judge that the order of the Collector of Customs 
cannot be assailed. F 


This appeal fails and is dismissed with costs. 
K.L.B. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice P. RAMAKRISHNAN AND Mr. Justice K. S. RAMA- 
MURTI. | - 


Bombay Company Private Ltd., Madras-1. : - a. Appellant * 
l De 


State of Madras represented by the Board of Revenue, Madras .. Respondent. 


_ Constitution of India (1950), Article 286 (1) (2)—Ban on State's power to tax sales where goods are 
delivered outside the Madras State for consumption in delivery State—Scope. 


Where the actual deliveries of goods were made outside the Madras State, and the goods 
besides being delivered to places outside the Madras State were also intended for consumption in the 
delivery States the ban provided in Article 286 (1) (a) of Constitution prohibiting a State from 
taxing a sale which took place outside the State, would apply. 


Appeal under Section 37 of the Madras General Sales Tax Act, 1959, praying 
the High Court to revise the order of the Commissioner of Commercial Taxes, 
Board of Revenue, Madras, dated 1st September, 1962, and made in B.P.Rt. No. 
3522 of 1962 (Appeal No. 964/60 on the file of the Appellate Assistant Commissioner, 
Madras-2, dated 15th July, 1960, preferred against the order of the Deputy Com- 
mercial Tax Officer I, Esplanade Division, dated 29th September, 1958 and made 
In A-3/26/55-56. 


N. F aradarajan, for Appellant. 


G. Ramanujam, for the Government Pleader (4. Alagiriswami) on behalf of 
Respondent. 


— 


-- 1. (1914) 1 K.B. 641 at 647. $ 
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The Judgment of the Court was delivered by | 
Ramakrisknan, 7.—This appeal arises' from the order of the Board of Revenue 
-revising the assessment on the assessee in.exercise of its power under section 34 of 
the Madras General: Sales Tax Act‘of'1959. The assessing authority examined 
the transactions of the appellant in regard tinter alia to a claim made for exemption 
for a turnover of Rs. 6,14,144-4-9 under the heading of‘inter-State sales. ‘It found 
that except in the case of a turnover.of Rs. 1,521-19, the invoice in the remaining 
„cases showed that the claim for exemption: was sustainable and granted exemp- 
tion accordingly for a sum of Rs. 6,12,623-3-0. This order was passed on 2gth 
September, 1958. The Board of Revenue, by an order passed on 1st September, 
1962, set aside this claim for exemption. It relied upon a later decision of 
the Supreme Court in Ashok Leyland’s case. Iw the view of the Board of Revenue, 
the eflct of the Sales Tax Validation Act, 1956, as-well asthe amendment 
to section 22 of the Madras General Sales Tax Act, was to remove the fetter of 
Article 286 (2) of the Constitution, and to preserve the power of the State of Madras 
to tax sales which would fall under the charging section, iz., ‘Section 3, of the 
Act, read with the definition of { sale’ in section 2 (h) of the Madras General Sales 
‘Tax Act, 1939. [In other words, in the view of the Board of Revenue, if the goods 
‘were-in the Madras State at the time when the contract of sale in respect of them 
was entered into, the sales tax on them would be eXigible in the Madras State without 
reference to the bans provided in Article 286 of the Constitution either under sub- 
section 1 (a) or under sub-section (2) of that Article as it stood before the 4mendment 
of the Constitution in 1956. : | E 


«The assessee, who is the appellant before us, has referred to the several decisions 
-of this Court rendered subsequent to that of the Supreme Court in the Ashok Leyland’s 
-caset which have explained the scope of the decision of the Supreme Court afore- 
said. The latest of these decisions reported in A. Fatnlabdeen Sakib v. State of Madras? 

has put the position succinctly thus : 

“After an exhaustive analysis of all the decisions...... the Bench in Ramastbami Mudaliar v. State 

of Madras*, explained that there were several distinct independent bans imposed on the power of a 
tate to levy tax and that the removal of the ban imposed by Article 286 (2) of the Constitution did 
not amount to the removal of the ban imposed by Article 286 (1) oe prohibited a State from 
` taxing a sale which took place outside the State...... In thelight of the interpretation of the decisions, 
it seems to us that the Ashok Leyland’s case? cannot be relied upon for enabling the Madras State to tax 
these sales, which both under the Indian Sale of Goods Act as well as the constitutional lanation 
became located as sales in States other than the Madras State. The Madras State is an outside State 
in so far as these sales are concerned, and the ban on the levy of a taxin respect of asale, which is 

an outside sale, being inviolate, the Madras State cannot tax these sales. k 
In the case which is now before us in a , the Board of Revenue has not at all 

adverted to the ban under Article 286 (i (a) of the Constitution in ‘respect of sales 

found to be inter-State sales and for which exemption has been granted by the 
assessing authority. In Tribunal seems to have assumed that by virtue of the 
-decision in the Ashok Leyland’s casest the Madras State has derived power to tax sales 
solely by the force of section 3, read with section 2 (h) of the Madras General Sales 

Tax Act without reference to the ban under Article 286 (1) (a) of the Contiti tion 

which would still debar the Madras State from assessing what would patently be 
-outsidé sales within the meaning of that Article. As pointed out in the decision 

which we have just now referred to the sales may be outside sales so far as Madras 

State is concerned either by virtue of the Indian Sale of Goods Act or they may be 

cases where the goods were delivered for consumption outside the Madras State 

and therefore became sales outside the State. In such cases the ban would operate. 
- “This as; ect of the matter had not been considered at all by the Board of Revenue 
in the order under appeal. Consequently the order has to be set aside and we do 
so accordingly. l 
The learned Government Fleader appearing for the State of Madras submitted 


that the case should be remanded to the Board of.Revenue for fresh disposal after 
-determining whether to the particular transactions in hand the ban a Article 





l. ER 12 S.T.C. 379. 3. (1963) 1 M.L.J. 28: I.L.R. (1962) Mad. 
2. (1964) 15 S.T.G. 413. - 131: I8 S.T.C. 785. 
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286 (1) (a) would app. But it is submitted by the learned Counsel appearing for 
the appellant that the transactions themselves took place in 1955 and 1956 that. 
is nearly eight years ago and that ordinarily accounts of dealings would not be- 
retained beyond five years. The learned Counsel referred to a rule framed under 
the Madras General Sales Tax Act. Apart from this Claim put forward by the: 
learned Counsel we are impressed by another submission of ‘his viZ., that the tran- 
sactions covered by these inter-State sales are very large in number about 4,000 and. 
odd transactions and that most of the invoices themselves are each for a compara- 
tively small value. The finding of the assessing authority in all the cases where: 
exemption had been granted by him was that the actual deliveries of goods was 
made outside the Madras State. The few inviices which are extracted in the 
assessment order show that they were for sma!'l amounts in regard to articles like 
paint, aluminium tai and other articles. It is quite likely as claimed by the appel- 
lant’s learned Counsel that in the exempted transactions the goods besides being” 
delivered to places outside the Madras State were also intended for consumption. 
in the delivery States. In the above circumstances, it is hardly worthwhile to. 
direct a remand of the case for fresh investigation and disposal. We are of opinion 
that no remand is called for. 


The appeal is allowed and the order of the Board of Revenue is set aside. There- 
will be no order as to costs. . 


K.LB. a Appeal allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. | 


PRESENT :—Mr. JusTicE P. RAMAKRISHNAN AND Mr. Justro K. S. RaMas- 


The Deputy Commissioner of Commercial Taxes, Madurai 
Division, Madurai 7 eo o .. Petitioner * 
j i : a 
Messrs. Madura Knitting Company, Ramnad Road, Madurai .. Respondent. 

Constitution of India (1950), Article 286 (1) (a)—Goods delivered to buyers outside the Madras State for- 
consumption in the delivery state—Not liable to Madras Sales Tax leny. 

Where goods are delivered to buyers outside the State of Madras for consumption in the delivery 
State it would suffice to attract the ban under Article 286 (1)(a) of the Constitution and render them. 
not lable to tax in the Madras State. Merely because the goods were in the Madras State at the time 
ofsale it cannot be said that Explanation (2) tosection 2 (h) ofthe Madras Sales Tax Act of 1939 will be 
attracted and make such sales taxable in the Madras State. 

Petition under Section 38 of the Madras General Sales Tax Act, praying the 
High Court to revise the Order of the Sale Tax Appellate Tribunal, Madurai, dated 
12th November, 1963, and passed in T.A. No. 1031 of 1962 against the order dated. - 
2ist July, 1962, of the Deputy Commissioner (Commercial Taxes), Madurai in. 
his proceedings L. Dis. 9742/62 (8.M.R. 57/62-63). 

G. Ramanujam, for the Government Pleader on behalf of Petitioner. 

The Judgment of the Court was delivered by 


Ramakrishnan, 7.—There has been a specific finding by the lower appellate 
Tribunal that the goods were delivered to buyers outside the Madras State for- 
consumption in the delivery States. This would suffice to attract to the sales the 
ban under Article 286 (1) (a) of the Constitution and render them not liable to tax 
in the Madras State. The Revision is sought on the ground that the decision of” 
the Supreme Court in Ashok Leyland v. State of Madras! should be interpreted so as- 
to imply that in the case of inter-State sales, if the goods were in the Madras State 
at the time of the contract of sale, then Explanation (2) to section 2 (A) of the Sales 
Tax Act of 1939 will be attracted and the sales will be taxable in Madras. But 
this Court in several decisions including the latest decision in Jainulabdeen Sahib’s 
case? has held the view that the decision in the Ashok Leyland’s case? interpreted only” 


*Tax Case No. 112 of 1964. B i 24th June, 1964. _ 
(Revision No. 64). 
1. (1961) 12 S.T.C. 379. 2. (1964) 15 S.T.C. 413. 
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the scope of the ban under Article 286 (2) of the Constitution, but where a sale is 
an outside sale within the meaning of the Article 286 (1) (a) of the Constitution, 
the ban under Article 286 (1) (a) of the Constitution will operate. Adopting this 
wiew we see no ground to admit this revision ease, which is dismissed. 

K.S. í T Remsion dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—MR. S. RaMACHANDRA IYER, Chief Justice AND Mr. JUSTICE 
"T. VENKATADRI. 


Sha Kishorilal Genajee -  ,. Appellant* 
D. ğ 
"The Collector of Customs, Madras .. Respondent. 
Import of goods from foreign parts—Confiscation as the goods were not covered by the licences issued— 
Amport Policy Book, Sertat No. 38-A 


f) Part II and Serial No. 78 (vit) (v) Part V—Government of India’s 
ual i dated 3rd October, 1961, 2o ing the items classified under 18 (vit) (v) under the 38-A (f) 
—- ect, 


When the appellant applied for licences to import goods under Serial No. 38-A (f) of Part II 
.of Import Policy Book, he must be deemed to have applied only for the import ofsuch goods as 
sold be validly imported under that classification. In two unreported Judgments WAS Nos. 
26, 49 and 50 of 1961 and 27, 47 and 48 of 1961, the High Court has recognised the principle that 
the material date, in similar cases, would be the date of the application and not the date of the 
grant oer Therefore the licences issued tothe appellant forthe first twohalfyears, namely, 
April, 1960 to September, 1960 and October, 1960 to March, 1961 would not entitle him to import 
photo flash bulbs and as such the order of confiscation in regard to them was valid. 


A mere classification of goods so as to come under a particular category, so long as that classifi- 
‘cation has not been incorporated into the Import Policy Book, cannot entitle an importer to treat 
it as having been adopted therein for the purpose of import. The import policy of the Govern- 
ment to it an import should be read in the light of columns 4, 5 and 6 in the Red Book as well. 
During the relevant period those columns remained as before and the change contemplated by the 
notification, dated 3rd October, 1961, was not incorporated therein. It would not, therefore be 
‘competent for the appellat to import photo flash blubs which were expressly included in Serial 
No. 78 (vii) (0) of Part V under a licence issued in respect of goods coming under Serial No. 38-A 
( f) of Part II. 


Appeal under Clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Veeraswami dated 23rd April, 1963, and made in the exercise of the 
Special eae Jurisdiction of the High Court in W.P. No. 149 of 1963 presented 
under Article 226 of the Constitution of India to issue of certtorart, calling for the 
records relating to No. O 3/1075/62 A.P. dated 6th September, 1962, on the file 
of the Collector of Gustoms, Madras. i 


V. Vedantachari and V. Venkata Seshayya,-for Appellant. 
The Additional Government Pleader, for Respondent. 
The Jugment of the Court was delivered by ` 


S. Ramachandra Iyer, C..—This is an appeal from the Judgment of Veeraswami, J., 
declining to issue writ of certiorari, applied for by the appellant, with a view to 
quash the order of the Assistant Collector of Customs; Madras, dated 18th June, 
1962, confiscating certain goods imported by the appellant. The appellant is an 
established importer of goods from foreign parts. For the half-years (i) April, 
1960 to September, 1960, (ii) October,.1960 to March, 1961 and (111) April, 1961 to 
September, 1961, he filed applications on 16th June, 1960, rst June, 1961 and 22nd 
November, 1961, respectively for importing “ other lamps ” under Serial No. 38-A 
(f) of Part II of the Import ‘Policy Book, Licences were granted to him for all 
the three half-years in January, 1962. When the goods arrived at the Madras 
Harbour on 13th May, 1962, it was found that all the consignments were of photo 
flash bulbs, valued at Rs. 1,985-94 nP. The Assistant Collector of Customs held 
that the goods were not covered by the licences produced by the appellant, as they 
came under Serial No. 78 of Part V of the Red Book. He accordingly directed 
their confiscation, giving-at the same.time an option to the appellant to clear the 





* W.A. No. 199 of 1963. . 14th July; 1964, 
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goods on payment of Rs. 5,360. The appellant then filed: an appeal against that 
order of contiscation. The appellate.authority, while holding that appellant had- 
imported the goods in contravention of the terms of the licence, upheld the order 
of confiscation but reduced-the fine to Rs. 1,985. The appellant thereupon filed 
an application under Article 226 of the Constitution to quash that order, as accord- 
ing to him, the import of flash bulbs must be deemed to be authorised, inasmuch 
as they would come undet Serial No. 38-A (f) ofPart II. Veeraswami, J., did not 
accept this contention and dismissed the application. Hence this appeal. During 
all the relevant periods, photo flash bulbs were included in Serial No. 78 (vii) (v) of 
Part V, the relevant part of which ran thus : 


“ Electrical instruments, apparatus and appliances and accessories thereof, not otherwise 
specified in this Schedule, eecluding telegraphic and telephonic. 


* * + * — k x * 


(vii) others 
* k 4 * * baa bai 


(v) Carbon filament lamps, used for resistence and heating purposes, photo flash bulbs ....®” 


Serial No. 38-A (f) of Part II, which referred to “‘ other lamps,”.stated in the remarks 
column that quota licences will be valid only for import of (i) Mercury vapour 
lamps and (ii) Sodium vapour lamps. There can be little doubt from the classifi-. 
cation of goods adopted in the Red Book of the relevant half-years, that photo flash. 
bulbs imported by the appellant would come only under Serial No. 78 (vii) (v) of 
Part V and will not be covered by licences issued in respect of goods falling under 
Serial No. 38 (A) |f) of Part II. It however, appears that on 3rd October, 1961, 
the Government of India issued a notice to the following effect : 


“ Attention of the public is drawn to Order No. 15/61, dated the 3rd October, 1961. 


(2) The classification of carbon filament lamps used for resistence and heati purposes” 
hoto flash bulbs and other bulbs which were hitherto classified under S. No. 78/¥ of the 
mport Trade Control Schedule would now be classified under S. No. 38-A (f}/II—others.” 


The contention urged on bebalfof the appellant is that inasmuch as the Government 
of India have classified photo flash bulbs under Serial No. 38-A (f) of Part IT, the 
licences issued to the appellant, statedly authorising him to import goods under 
that classification, would be valid to cover the goods actually imported. This. 
contention will not avail the appellant if regard to the consignments relevant to 
the half-years April, 1960 to September, 1960 and October, 1960 to March, 1961,. 
for the obvious reason that when the applications for the issue of licences for those 
half-years were made, that is, on’r6th June, 1960 and 1st June, 1961, the notification 
had not been issued, it is, however, argued by Mr. Vedantachari that inasmuch as 
the licences were issued only on 6th‘January, 1962, for those two half-years, such 
licences should be held to cover all those goods that would properly come under 
Serial No. 38-A (f) of Part II on such date. We are unable to agree. When the 
appellant applied for licences to import goods under Serial No. 38-A (f) of Part IT, 
he must be deemed to have applied only for the import of such goods as could be 
validly imported under that classification. In two unreported judgments, W.A. 
Nos. 26, 49 and 50 of 1961 and 27, 47 and 48 of 1961, this Court has recognised. 
the principle that the material date, in similar cases, would be the date of the appli- 
cation and not the date of the grant of permit. The licences issued to the appellant 
for the first two half-years would not, therefore, entitle him to import photo flash 
bulbs. The order of confiscation in regard to.them ‘was, therefore, valid. 


Mr. Vedantachari then contended that whatever might be the case in regard 
to the first two half-years, the import for the third half-year was fully justified, as 
the notification of the Government of India dated grd October, 1961 should be 
deemed to incorporate photo flash bulbs within Serjal No. 38-A (,) of Part II. 
The notification, in our view, has merely specified a change in the classification. 
In terms, it does not.amend Serial No. 38-A (f) of Part II. During the half-year 
April, 1961 to September, 1961, photo flash bulbs were mentioned only under Serial 
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No. 78 (vii) (v). The import policy of the Government for that half-year was 
published on 1st October, 1961, two days prior tq the notification referred to above, 
It was only in the Policy Book of the next half-year namely, April, 1962 to September, 
1962, the change of classification of photo flash bulbs from Serial No. 78 to Serial 
No. 38-A was incorporated. ee he 


A mere classification of goods so as to come under a-particular category, so 
long as that classification has not been incorporated into.the Policy Book, cannot 
entitle an importer to treat it as having been adopted therein for the purpose of 
import. The import ‘policy of the Government to permit an import, should be 
read in the light of columns 4, 5 and 6 in the Red Book as well, During the relevant 
period those columns remained as before and the change contemplated by the 
notification dated grd October, 1961, was not incorporated therein. It- would 
not, therefore, be competent for the appellant to import photo flash bulbs, which. 
were expressly included in Serial No. 78 (vii) of Part V, under a licence issued in 
respect of goods coming under Serial No. 38-A (f) of Part IT. 


We, therefore, agree with Veeraswami, J., that the Customs Authorities were- 
entitled to treat the imported goods as outside the licences issued to the appellant 
and confiscate the same. The appeal fails and is dismissed with costs—Advocate’s. 
fee Rs. 240 to be divided equally between all the appeals. 


K.L.B. ns Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
) Present :—Mnr. Justice P. S. KAILASA™M. 


V. Seethalakshmi Ammal .. Petitioner * 


U. à 
P. R. Rajammal and another : ; .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960)}— Rent Controller has no power to appoint 
Commissioner to make a report and fix fair rent according to the report. 


The Rent Controller is not a Court and the Civil Procedure Code is not applicable. He has no. 
power to appoint a Commissioner to inspect the premises and make a report for fixing fair rent. 
Report of the Commussioner by itself cannot be evidence. It may be if the Commissioner is. 
examined as a witness he may rely on his report to substantiate his evidence. The valuation of the 
premises given in the Commissioner’s Report cannot be relied on for fixing the fair rent. 


Petition under Section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court, Madurai, dated 19th July, 1963, and made in C.R.P. 
No. 105 of 1963 (C.M.A. No. 178/61 on the file of the Court of the Subordinate- 
Judge, Madurai—R.C.O.P. No. 179/61 on the file of the Court of the Rent Control- 


ler, Madurai Town). 
K. S. Champakesa Iyengar and K. G. Srinivasan, for Petitioner. 
K. Gopalachari for O. V. Natesan, for Respondents. 
The Court made the following 


ORDER :—The petition is filed by the tenant against the order of the District 
Judge, Madurai, fixing Rs. 120 as the fair rent for the premises. The respondents,. 
who were the petitioners before the Rent Controller, Madurai Town, filed a petition 
for fixing the fair rent at Rs. 350 per month. The present petitioner, who was the 
respondent before the Rent Controller, resisted the application and submitted that 
the rent of Rs. 32-8-0, which she was paying, was the proper rent. She also sub- 
mitted that the landlords agreed for -fixing the rent-at Rs. 32-8-o0 and, therefore, 
it Was not open to the landlords to ask for enhanced-rent now. It is unnecessary 
to consider the contentions raised by the tenant, as the petition has to be remanded. 
to the Rent Controller for disposal again on a legal objection taken by the petitioner: 
ec ae a a 


* C.R.P. No. 1712 of 1963. oye ot ee  2Tth-Julys, 1964. 
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In deciding the question of fair rent, the. Rent Controller based his conclusion 
on the report submitted by a Commissioner appointed by him. After referring ta 
the accommodation in the premises, the Rent Controller also accepted the report 
regarding the location, depreciation, etc. It is admitted that the Rent Court is 
not a civil Gourt and the Civil Procedure Code is not applicable to ‘the Rent Court. 
Neither the Act nor the Rules authorise the appointment of a Commissioner for 
the purpose of inspecting and submitting a report regarding the determination of 
fair rent in an application under Section 4 of the Madras Buildings (Lease and Rent 
Control)" Act. In Rayala Corporation (Madras) v. Syed Bawker & Co., Madras! a 
Bench of this Court held that Rent Controllers are not Courts and that proceedings 
before them will not be governed by the provisions of the Civil Procedure Code. 
In G.R.P. No. 366 of 1963, it was held that the ascertainment of fair rent is a judicial 
adjudication, and it cannot be delegated to a Commissioner, and the Rules made 
under the Rent Control Act envisage only a personal inspection by the Rent Control- 
ler, in case it becomes necessary. ‘Theorder of the lower Court issuing a commission 
for the ascertainment of fair rent was set aside. When the Rent Controller has no 
power to appoint a Commissioner, the report of the Commissioner by itself cannot 
be evidence. It may be, if the Commissioner is examined as a witness, he may rely 
on his report to substantiate his evidence. It is unnecessary to consider the matter 
any further, for, in this case, the Courts below have relied on the valuation given 
by the Commissioner. 


The orders ofthe Courts below cannot, be sustained and are therefore set aside. 
The matter will be remanded to the Rent Controller, who will dispose of the petition 


afresh, if necessary, after permitting the parties to adduce evidence. There will be 
no order as to costs. 


K.S. B — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MnkR. JUSTICE K.. SRINIVASAN AND MR. JuSTICE T. VENKATADRI. 


Akberally Esufally (deceased) and others .. Applicants* 
TE y. 
Commissioner of Income-tax, Madras .. Respondent. 


_Income-tax Act (XI of 1922)—JIncome—Unexplained deposits—Onus of proof—Assessee, partner of 
Sirm in taxable terrtiory—Existence of no other source of income outside taxable territory, conceded—Inference, income 
derived from business tn taxable territoryp—Logical and not speculative. 


` For the assessment year 1947-48 in regard to a fixed deposit of Rs. 50,000 made on January 30, 
1947, the explanation of the assessee partner of a firm in taxable territory, was that a sum of Rs. 30,800 
had been shown in his wealth tax statement filed in 1944 and the balance represented the sale proceeds 
‘of jewellery. The explanation was rejected by the Officer who included the amount in his assess- 
ment by holding that the assessee had no source of income at any place outside the taxable territory and 
that the origin of the unexplained deposit had necessarily to be traced-to the taxable territory where his 
‘business activities were being conducted. This was affirmed in further appeals to the Appellate Com- 
missioner and the Tribunal. On a reference under section 66 (2), 


’ Held, it is not for the Department to prove positively that any sum not accounted for by the assessee 
in the regular manner did really proceed from the taxable territory and from any particular source from 
that territory. . D - l 

It was conceded that the assessee had no other source capable of yielding income outside the taxa- 
ble.territory. -The only other alternative left was the business of the assessee in the taxable territory 
and it is logical for the Tribunal to infer that this income should have arisen out of that business in the 
taxable territory. oe: : ‘ 

Referefice under section 66 (2) of the Indian Income-tax Act, 1922 (XI of 
1922) in R.A. No. 631 of 1958-59 on the file of the Income-tax Appellate Tribunal 
wf’ s oe 
Ma ås Benth. - 7 . cj is , r 
» E O EL 
a —— I. (1957) 1 M.L.J. 241. i —— 
ste T. C.LNo. 33 of 1962. (Ref. No. 12 of 1962). ` l5th December, 1964. 
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S. Narayanaswami and T. V. Ramanathan, for Applicants. ` l 
V. Balasubramanian, Special Counsel for Income-tax, on behalf of Respondent, 


The Judgment of the Court was delivered by 
Srinivasan, J.—The question that stands referred to us is: 


“ Whether there was no material for the Tribunal tohold that Rs. 50,000 was the income 
of the assessee assessable to tax under the provisions of the Income-tax Act in the assessment year 
1947-48.” 


2 


however, information reached the Income-tax Officer that during the financial year 


conducted. He accordingly included this sum. This conclusion was accepted 
as valid by the Appellate Assistant Commissioner on appeal. Ona further appeal 
to the Tribunal, the Tribunal was also not satisfied that savings which had accumulat- 


An application under section 66 (1) of the Act failing, the assessee moved this 


‘Court under section 66 (2) of the Act and the question set out earlier was directed 
to be referred. 


S. Narayanaswami, learned Counsel for the petitioner, is not able to deny that 
the findings in so far as the acceptance or rejection of the explanation of the assessee 


bunal that the amount in question must have been derived from sources in the taxable 

territory. It is urged by him that it is for the Department to establish in these 

‘circumstances that the sum was derived from the taxable territories, that there ig 

no evidence which would justify any such conclusion, that it is only a conjecture 

which has been made by the Tribunal and that therefore the order of the Tribunal 
37 
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cannot stand. This is the short question that has been raised before us for our 
determination. 

It is not in dispute that even the assessee did not claim that he had any sources 
of income outside the taxable territory. Even his explanation was to the effect 
that the major part of this sum represented savings from amounts which he had 
drawn from the partnership account. That there could have been such savings or any 
such savings could have been utilised for making this investment has been found 
against by the Tribunal and that finding is admittedly final. The question then is 
whether it is for the Department to prove positively that any sum not accounted for 
by the assessee in the regular manner did really proceed from the taxable territory 
and from any particular source of income from that territory. It seems to us that 
this claim of the learned Counsel that the onus is upon the Department to provide 
positive proof in this regard is not correct. When the circumstances surrounding 
the making of the deposit leaves no alternative source other than the source in the 
taxable territory and even that source can be pinpointed as the business of the assessee, 
the Tribunal was not indulging in any conjecture but found support for its conclusions 
in undeniable facts and circumstances. There were only two alternatives open : 
(1) That this amount represented concealed income arising out of the partnership 
or other business in the taxable territory, or (2) that it was derived from sources 
entirely outside the taxable territory. That the petitioner had no business of any 
description or any source capable of yielding income outside the taxable territory 
was in fact conceded at every stage. It accordingly left only the other alternative, 
and when it is seen that the petitioner did have a source of income in the taxable 
territory, it is logical to infer that this income should have arisen out of that business 
in the taxable territory. We are therefore unable to agree with the learned Counsel 
that the reasoning adopted by the Tribunal was speculative, that is to say, that there 
was no evidence on foot of which the Tribunal could reach the conclusion it did. 
If follows that the question has to be answered against the assessee. The assesses 
will pay the costs of the Department. Counsel’s fee Rs. 250. 


Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justicz P. RAMAKRISHNAN AND Mr. Justice K. S. Rawa- 
MURTI. 


Projection of India Pictures, Mount Road, Madras-2. .. Petitioner * 
D 


State of Madras represented by the Joint Commercial Tax 
Officer, Mount Road Division .. Respondent. 


Madras General Sales Tax Act (I of 1959), sections 2 (g) and 3 (1)—-Transaction of sale—When part 
of business activity of a dealer so as to attract sales tax—Dealsr in cinsmatographic goods—Sale of used 
projector and negative film after using it for several pears—If liable to sales tax. 

The assessee, a dealer in cinematographic goods, used in the course of his business to purchase 
from abroad film Betas and sell them. He also used to take educational films and exhibit them 
for remuneration in Schools and other institutions with the help of some of his projectors. There was 
a market for the positives of such films taken by him and he used to sell the positives and retain the 
negative for some years. In the of assessment in dispute the assesses sold a cinema projector and 
the negative of the film ‘ Tour of tma Gandhi’. e Sales Tax Authorities brought these two 
items to sales tax. The assessee contended that the film projector was used by him for several years 
for the exhibition of educational films before being sold and so should be dissociated from his business 
activity and should be exempt from salestax. With Ap to the sale of the negative film, the asseasec 
contended that he used the negative for aight o ing which period he sold several positives of 
the film before he sold the negative to Gandhi Samarak Nidhi on the latter’s request for preservation. 
The sale ofthe negative was therefore not in the course of his business and was not assessable to sales 
tax -s 


Held that the two transactions were rightly assessed to sales taxas being in the course of the 
assessce’s business for the following reasons : 
* T.C. No. 93 of 1963 (Revision No. 52). 27th July, 1964. 


v 
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: (i) the assessee carried on his business with a pront motive. He is not a mere exhibitor of 
educational films for culturalor education purposes. As 
he retained the negatives. Buta point of time could be reached in the course of the business, when he 
might have found it more profitable to sell away the negative itself. Therefore from the circumstance $ 


i (i) the sale of projectors was part of the business of the assessec. But after the restriction on 
the imports of projectors he found it more advantageous to keep this projectors with him for long 
periods for the purpose of exhibiting films for a profit and select a proper time for disposing of the used, 


fact that an interval of time elapsed during which he devoted some of those projectors for the purpose 
Bime for taking positives out of them and selling them at a 


profit would not exclude the existence of such intention to sell the projectors as well as the negative 


Petition under Rule 30, Section 38 of the Madras General Sales Tax Act 
{Madras Act I of 1959) praying the High Court to revise the order of the Sales 
Tax Appellate Tribunal, Madras, dated 14th December, 1962 and made in T.A. 
No. 38 of 1962 preferred against the order of the Appellate Assistant Commissioner 
(C.T. Madras—IIT relating to the Assessment year 1959-60 in his Appeal No. 379/ 
60-61, dated 13th August, 1961, Assessment No. A 2 /208, 59-60) dated 21st Novem- 
ber, 1960, on the file of the Joint Commercial Tax Officer, Mount Road Division). 


S. Narayanaswamy, for Petitioner. 
G. Ramanujam, for the Government Pleader on behalf of the State. 


The Judgment of the Court was delivered by 


- Ramakrishnan, ~.—The dispute before us relates to the assessment of the assessee 
on sales effected by him in the year of assessment on two items, namely, (1) sale of 
acinema projector for Rs. 1,000 and (2) sale of the negative film of ‘ Tour of 
Mahatma Gandhi’ sold to Gandhi Samarak Nidhi for Rs. 8,000. The business in 

which the assessee is engaged is as a dealer in cinematographic goods. Itis common 

ground that the nature of the business activity he is engaged in involves the following 
transactions. He used to purchase from abroad film projectors and sell them. He 

used to take educational films and exhibit them for remuneration in schools and 

other institutions with the help of some of his Projectors. There was a market 
for the positives of such films taken by him, and he used to sell the positives and 

retain the negatives for some years. 


In regard to the first item, the contention of the assessee before the assessment 
authorities was that the concerned film projector was purchased by him in 1946 
and was used by him for several years for exhibition of educational films, which was 
one of the activities in which he was engaged, and then he sold it in the year of 
assessment. In regard to the sale of the negative film of the ‘ Tour of Mahatma 
Gandhi ’, the assessee contended that the tour was in 1946 and in that year the film 
was taken, that after using it for over 8 years, during which period he sold several 
positives of the film, he sold the negative to Gandhi Samarak Nidhi on account of 
the request of the latter to sell the negative to it for the purpose of preservation. Asa 
result of the abovementioend nature of the transactions, the assessee contended that 
the sales were not in the course of his business and were not assessable to sales tax. 
This contention was negatived both by the assessing authority as well as by the Sales 
Tax Appellate Tribunal. The present Revision Case is filed before us disputing the 
above decision. 

The question as to how far a particular sale is a sale in the course of business 
attracting the levy of sales tax is a question to be decided with reference to the cir- 
cumstances of each case. It is admitted that the appellant’s business is catried on 
with a profit motive. He is not a mere exhibitor of educational films for cultura} 
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or education purposes. ` As long as the sale of positives give a good income, he 
retained the negatives. But a point of time could be reached in the course of the 
pusiness, when he might have found it more profitable to sell away the negative 
itself without retaining it any longer for taking positives and disposing of them. 
It is admitted by the assessee that subsequent to the sale of the “Tour of Mahatma 
Gandhi” film, he took a film entitled “ Conditions in Burma ” and sold away 
both the positive and negative. Therefore, from the circumstances that he had kept 
the negative and sold only the positives of the film of the “Tour of Mahatma 
Gandhi” for 8 years and then ultimately decided to sell the negative to Gandhi 
Samarak Nidhi, who might have been a formal purchaser, it Could not be Considered 
that he was effecting the sale of the negative film dissociated from the general busi- 
ness activity in which he was engaged, whose features have been Mentioned above. 
‘There was on th¢ other hand, reasonable connection between the two. 


Regarding the sale of the Cinema projector, learned Counsel for the assessee 
before us, contended that he utilised some of the projectors from his stock for the 
purpose of exhibiting films in educational institutions and derived profit from that 
activity. ‘The projectors put to this use had been treated by the imcome-tax autho- 
rities, for the purpose of income-tax assessment, as capital goods and depreciation 
allowed in respect of them. When projectors thus used for the purpose of exhibi- 
tion of films were subsequently sold, 28 in this case, the assessee contends that such 
sales should be dissociated from his business activity and should be exempt from 
‘sales tax. 


The tests to find out whether a particular transaction of sale is part of the busi- 
ness activity of a dealer so as to attract the levy of sales tax have been laid down ina 
number of decisions, both of this Court as well as of other"Courts in India. In one of 
the earliest cases of this Court reported in Deputy Commissioner of Commercial Taxes, 
Coimbatore Division v. Sri Lakshmi Saraswathi Motor Service, Gudtyattam*, the assessee 
was a motor transport company engaged in the business of providing public trans- 
port. Buses used m transport as and when they become unserviceable or useless 
were sold either aS old buses or scrap. It was held by this Court that by reason of 
these isolated transactions, the assessce could not be treated as dealeis in buses 
within the meaning of the Sales Tax Act. In State of Bombay v. Ahmedabad Educa- 
dion Society®, the assessee Was an education society which had as its objects the spread 
of education, the starting and taking over of Arts Colleges, and other similar objects. 
In furtherance of these objects, they gave a Contract toa contractor for construction 
of buildings. They set up a brick factory and supplied bricks manufactured therein 
to the contractor. The remaining bricks, over and above what was required for the 
construction work, were disposed of to sister educational institutions at Cost price- 
The High Court of Bombay, in'the above circumstance€s, held that the Society was 
not a dealer liable to pay sales tax on the sales of bricks, as there was no intention 
on its Part to sell the goods at the time when the goods were manufactured. At 
Page 500 of the report they observed : 

ae eee ais the Expression ‘ carrying on the business of selling or supplying goods’ must be con- 
strued in a commercial sense. A person may either produce goods or purchase goods with the 
object ultimately of selling them. Unless that object is present and }unless that intention is 
clear, the mere activity of sellmg or supplying would not constitute the carrying on of business of 
gelling or supplying.” a n 


In the present Case, the intention to Sell cinema projectors and sell positives as well 
as negative films were present in the mind of the seller when he acquired the cinema 
projectors and produced the negative films. No doubt an interval of time subse- 
quently clapsed, during which he devoted some of these projectors for the purpose 
of exhibiting the films and used the negative films for taking positives out of them and 
selling them at a profit.; but such conduct would not exclude the existence of an 
intention to sell the projectors a8 well as the negative of the films, when it was 
advantageous for him to do so. : 
a 


1. (1954) 5 S.T.C: 128. 2. (1956) 7 S.T.C. 497. 
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The next decision referred to before us, Ebrahim @& Co. v. State of Bombay}, is 
also a decision cf the Bombay High Court. The business of the assessees was whole- 
sale and retail sale of the separated parts of ship machinery and ferrous and non- 
ferrous metals. They purchased a ship reserving the option cfeither using the ship- 
for trading purposes o1 breaking it up and selling separated parts. They subsequent- 
ly entere:] into an agreement with another company to sell the ship for a considera- 
tion of Rs. 44 lakhs. The question arose whether that sale would attract sales 
tax. The High Court observed that the sale of the ship as such had a very close 
connection with and was akin to, the normal couse of business of the applicant, 
and was in the Course of its business activity. At page 884 of the report, the Bombay 
High Court observed : 

‘* If the sale has a reasonable connection with the nature of the business carried on by a dealer 
then the sale would be in the course of his business. If there is no such reasonable connection between. 
the sale effected and the nature of the business carried 6n by the dealer, then the sale cannot be said 
to be in the course of the business of the dealer, and its sale proceeds cannot therefore be included in his. 
turnover. ‘Though a particular commodity at any prior point of time was not sold by the dealer in 
the course of his business, or the fact that fe had not frequently sold a particular commodity would. 
not necessarily be decisive in ascertaining whether a particular sale has been made in the course of 
business or not, though no doubt they would be relevant pieces of evidence and of assistance for deter- 
mination of the issue. ” 

In Commissioner of Sales Tax v. Hindoostan Spinning and Weaving Company Lid.*, the 
assesse€ company was a manufacture of cloth; it had to Sell same of its old machinery 
and replace it by new machinery. A question arose whether the sale of the old 
machinery attracted sales tax, and the High Court of Bombay adopted the tests 
laid down in its earlier decision in Ebrahim & Co. v. State of Bombay1, as to whether 
the sale had a reasonable connection with the nature of the business carried on by the 
dealer, and held that thé sale did not attrart sales tax. 

In the decision reportkd in Gannon Dunkerley & Co. v. Government of Madras? 
the assessees were building contractors. They objected to the inclusion in their 
turnover the sale value of materials such as broken bricks, jelly and cement left over 
after the completion of the building contracts on the ground that they were not dealers 
in these materials ard that the sale of these materials were Only incidental to the 
carrying on of the contract work. This contention was negatived and the test laid 
down by the Bombay High Court in Ebrahim @ Co. v. State of Bombay* of the exis- 
tence of a reasonable connection with the normal course’ of business of the assessee 
and whether the intention of the assessee was to effect that sale in the course of that 
business was applied. The learned Judges observed that when the necessity of 
disposal of the surplus materials, was ingrained in the very nature of the business 
which the assessee carried on and he had to effect sales of such surplus materials, 
there was no reason why he could not be regarded as a dealer selling goods in the 
course of his business. 

In United Bleachers Lid. v. State of Madras* this Court dealt with an assessee 
whose business was bleaching cloth. They sold packing materials used in the per- 
formance oftheir contract b:tween their customers. At pagef[281 of the report 
Ramachandra Iyer, J., (as he then was), observed : 

“ The profit motive necessary to render a business one contemplated by the Act would be one 
embracing the whole business, and not in ect of each one of the component parts of the business. 
It is not necessary either that the dealer should deal specifically in that article.’ 

In Aryodaya Spinning and Weaving Co.. Lid. v, State of Bombay®, the assessee was carry- 
ing on the business of manufacturing cotton textiles and yarn. A question arose 
whether the sales of excess cotton and c tton waste would attract sales tax. It was 
held by the Bombay High Court that though the normal business of the assessee 
was the manufacture of yarı and cloth, cotton waste, which was a subsidiary product, 
was normally sold and, in the circumstances, an intention to carry on business of 
selling the subsidiary product as a part or an incident of the business of the assesset, 
might readily be inferred and the transactiou of sale might be regarded as an activity 


in the course of the business of the assessee. 
a a 


1. (1962) 13 S.T.C. 877. | 4, I.L.R. 1960 Mad. 679 : (1960) 11 S.T.Q. 
2. (1964) 15 S.T.C. 69. 278. 
8. (1964) 15 S.T.C. 40. 5, (1960) 11 S.T.C. 141. 
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In a recent decision of this Court in Sadak Thamby & Go., v. State of Madras’, 
the assessee was a dealer in hides and skins. For the purpose of tanning them, he 
had purchased tanning material. Purchase of tanning materials was assessable at 
the purchase point. It was contended that the purchase of tanning materials was 
not connected with the business of dealing in hides and skins, and since the tanning 
materials went into the manufacture of tanned hides and skins, there was no profit 
motive in regard to their purchase. This claim was negatived by this Court and 
it was observed that the use cf the tanning materi. ls in the tanning process contri- 
buted to the making of profit as a dealer and it should therefore follow that even 
the business of purchasing the tanning materials involved a profit motive. 


There is no doubt in the present case about the existence of a profit motive. 
It is not contended by the assessee that any of his activities was undertaken out of 
purely cultural or educative motives, though he exhibited films in schools and other 
educational institutions. But in every case he seems to have had an eye on the profit 
part of the transaction. Stress was laid on the fact that ordinarily he was not 
selling negative films and that he was more concerned with the sale of positive films. 
But the question will always arise in the case of such a business activity whether at 
some point of time the dealer might have found itmore advantageous to dispose 
of the negative films for a profit, ifthere were purchasers of such negative films, 
instead of keeping them and selling only the positive and whether such sales had a 
reasonable connection with his business. ‘That is what he seems to have done in the 
case of the sale of € Tour of Mahatma Gandhi’ to Gandhi Samarak Nidhi, and sucha 
sale must be considered to have been a part of his business activity. It is not con- 
tended that in regard to the sale the profit motive was absent. 


So far as the sale of the projector is concerned, it has been conceded throughout 
by the assessee that the sale of such projectors was Part of his business. But after 
the restriction on the imports of projectors, the number of such sales effected by him 
was diminished and the occasion for such sales become few and far between. He 
found it more advantageous to keep his projectors with him for long periods for the 
Purpose of exhibiting films for a Profit, and select a Proper time disposing of the 
used Projectors. The learned Counsel for the assessee referred to the fact that the 
Income-tax Authorities had treated them as capital stock and allowed depreciation. 
‘The learned Government Pleader submitted that this fact would not have any 
bearing on the question whether the sales of such commodities were effected for the 
Purpose of earning profit and whether they were in the course of the dealer's busi- 
ness activity of buying and selling. These later factors will be germane for the pur- 
Pose of levy of sales tax. The circumstances of the case clearly show that the essen- 
tial ingredients of sale'in the course of the business activity existed ix respect of 
these transactions and their assessment to sales tax must be uP-held. The Revision 
Case is dismissed. There will be no order as to costs. 


V.K. CO Revision case dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Ppesent :—MR. Justice K. VEERASWAMI. 
Unnamalai Achi - Petitioner* 
v 


K. Damodaran Nair and two others .. Respondents. 

Motor Vehicles Act (IV of 1939), sections 57 (3), (4) and 64-4—Transfer of psrmit—O bj ections to 
not mads within tims—Effect—Creditorjof permit-holdsr having a charge on permit—Not a “ person agg rieved sa 
entitled to revision under section 64-A against order allowing transfer of such permit. 

A party who objects to the transfer ofa permit but who has not notified his objections to the Regional 

Transport Authority within the time prescribed under section 57 (3) of the Motor Vehicles Act has no 
right to be heard at any stage, original or appellate, in relation to the transfer of the permit. 

I aS 


1. (1963) 14 S.T.C. 753. 
+ W.P. No. 800 of 1963. 30th July, 1964. 


* 
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It is only a person aggrieved who is entitled to file a revision under section 64-A. A creditor of 
the permit-holder who has a charge on the permit sought to be transferred and who objects to the 
transfer, is not entitled to file a revision under section 64- notwithstanding the fact that his representa- 
tions were not accepted and the transfer was directed. Sucha person. will-have his remedies elsewhere 
and cannot be regarded as a person interested or aggrieved so as to enable him to agitate the order 
allowing the transfer in revision under section 64-A. The interest which such a person could be said 
to rea is only an indirect one not relevant or germane to the considerations on which the transfer 
itself could be made or refused. 


Petition under Article 226 of the Constitution of India, Praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records of the grd respondent 
herein relating to the order dated 7th January, 1963, and made in R.P. No. 62 of 
1962 and quash the said order therein. `- 


G. Ramaswamy, for K. Parasaran, for Petitioner. 


K. K. Venugopal, for 1st Respondent. 

T.R. Ramachandran, for 2nd Respondent. 

K. Venkataswami, for the Additional Government Pleader on behalf of the third 
Respondent. 

The Court made the following 


OrpDER.—The 2nd respondent held two permits in respect of two vehicles 
MDY 2067 and MDR 2207 on the routes respectively Devakottai to Karaikudi 
Railway Station (via) Karaikudi Ram Nagar, and Tiruppattur to Karaikudi 
Railway Station (vig) Nachiapuram. It is a firm of partnership. In O.S. No. 88 
of 1954 on the file of the Court of the Subordinate Judge, Devokottai, the petitioner 
obtained a decree against one of the partners Sornalingam Chettiar, but on appeal 
against the firm itself. On 14th July, 1956, there was an order made in execution 
of the decree charging the interests of Sornalingam Chettiar in the partnership for 
repayment of the debt. On 27th August, 1956, again in execution and at the instance 
of the petitioner, a Receiver was appointed for realising the amounts which Sorna- 
lingam Chettiar was entitled to from the partnership. On 26th April, 1956, a 
Division Bench of this Court, modifying an earlier order of a learned Single Judge, 
directed that Sornalingam Chettiar ‘might be allowed to run the-buses, and that the 
Receiver appointed without being in possession of and running the buses would 
inspect and collect moneys due to Sornalingam Chettiar from the partnership and 
deposit the proceeds into Court. On 23rd September, 1958, Sornalingam Chettiar 
consented to a certain S.R. Company caine BS. 1,000 a month towards the decree 
until the same was discharged, and on that the execution petition was dismissed with 
liberty to renew the same if necessary. In E.A. No. 69 of 1959 filed by her the peti- 
tioner sought to implead one Damodaran Nair, the 1st respondent in this Court in 
the main execution petition with a view to interdict a transfer of the permits by the 
holder thereof to Damodaran Nair. Sornalingam Chettiar in his counter-affidavit 
denied any transfer or sale of the buses. What happened thereafter in the Exe- 
cution proceedings is not clear. On 16th February, 1959, the petitioner made an 
application to the Regional Transport Authority of Ramanathapuram bringing to 
its notice that she was a creditor and in the circumstances she objected to transfer 
ofthe buses to Damodaran Nair. On 27th February, 1959, a joint application would 
appear to have been made by the permit-holder and Damodaran Nair for transfer 
of the permits to the latter. Under the enabling power under Rule 109 the 
Regional Transport Authority applied to the application the procedure prescribed 
by section 57 and fixed 5th April, 1959, as the last date for making any representa- 
tions. Admittedly the petitioner did not make any representations by that time. On 
24th April, 1959, when the Regional Transport Authority took up the matter for 
hearing, the Counsel for the petitioner appeared and raised objections. I am told 
by Mr. Venugopal for the rst respondent that at that meeting Counsel for the peti- 
tioner informed the Regional Transport Authority that he would move the Exe- 
suting Court for an injunction restraining the Authority from proceeding further with 
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the application for transfer. But actually no such order was ever obtained by the 
petitioner. On 28th April, 1959, the petitioner sent up her objections to the Regional 
Transport Authority by registered post to the proposed transfer and these objections 
were received by the Authority on goth April, 1959. On 27th April, 1959, the 
Executing Court is said to have granted an injunction restraining Sornalingam 
Chettiar from transferring buses to third parties. It seems that earlier on 25th 
April, 1959, Damodaran Nair himself had made an endorsement in the application 
for injunction E.A. No. 69 of 1959 as to his having not purchased the buses or paid 
any consideration for the same. The Regional Transport Authority took up the 
application for transfer for further hearing on 1st May, 1959, and actually on 2nd 
June, 1959, the Authority granted the application for transfer. Againstthat order 
the petitioner preferred a revision to the State Transport Authority under section 
64-A and successfully. ‘That Authority set aside the order directing transfer and 
remitted the appplication for fresh enquiry. The 1st respondent then preferred to 
the State Transport Appellate Tribunal a revision petition under section 64 (2) 
against the order of the State Transport Authority and this petition was allowed and 
the order of the State Transport Authority was-set aside. This petition is to quash 
the Tribunal’s order. 


The Tribunal rested its order on three grounds; (1) the petitioner, in this 
Court did not make any representations in writing on or before 5th April, 1959, the 
date fixed for making such representations under section 57(3) and therefore she had 
no right to agitate the correctness of the order of transfer by preferring a revision 
under section 64-A; (2) she was not also competent to make representation under 
section 57 (4) as she was not one of the categories of persons contemplated by section 
47 (1) who are entitled to make representations and therefore she had no locus 
standi to file a petition under sectibn 64-4 ; and (3) the State Transport Authority 
' was. not right in its view of the facts with reference to the alleged suppression of 
facts inthe context of Rules 196 to 198. The Tribunal] was aware that it might be 
that the transfer was in violation of the orders of the Subordinate Judge of Devakottai 
interdicting transfer. But the Tribunal considered that that was not germane in 
the proceedings relating to transfer of the permit under the provisions of the Motor 
Vehicles Act. It was on that view the Tribunal reversed the order of the State 
Transport Authority and restored that of the Regional Transport Authority. 


The contention for the petitioner in this Court is three-fold ; (1) section 47 
(1) is not exhaustive as to the categories of persons entitled to make representations 
and that the bar under section 57 (4) is only on the representator and not on the 
Regional Transport Authority ; (2) evenifthe petitioner had not made representa- 
tions in time under section 57 (4) in the circumstances of the case, she is a person 
aggrieved and so entitled to canvass the order of the Regional Transport Authority 
by means of a revision petition under section 64-A and (3) in any case the compe- 
tency of the petitioner to apply in revision under section 64-A would only arise at 
the stage of the application and before the Authority calls for records and that once 
the records are called for by the Authority, the question is of no moment, as it can 
act in exercise of its suo motu powers. On the other hand, the argument for the 1st 
respondent is that for the petitioner to succeed, she must meet every one of the points 
relied on by the Tribunal against her. Learned Counsel submits that no person 
who has not made representations in time and followed the other requisites pres- 
cribed by section 57 (4) is entitled to be heard by the Regional Transport Authority 
under sub-section (5) of section 57, that such a person is not even entitled to be im- 
pleaded as a party to the proceedings and that further, once the transfer of permit 
has been directed, no party other than the parties to the transaction, namely, the 
transferor and the transferee, will or can have any interest in the subject-matter so 
that such a party cannot be regarded as one aggrieved or interested so as to invoke 
the powers of the Authority under section 64-A. 


It seems to me that the point I have to consider and decide lies in a narrow 
compass. It is not denied for the petitioner that itis only a person aggrieved who is 
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entitled to apply under section 64-A.. Is the petitioner such a person? ‘The test 
was laid down by a Full Bench of this Court in S. M. Transport v. Raman and Raman’, 
in these terms : 

“ The true principle is to determine whether the applicant has an interest distinct from the genera? 
inconvenience which may be suffered by the law being wrongfully administered ” . 

The contention for the petitioner is that this test is answered by her. It is said that 
though the petitioner did not make representations in accordance with the require- 
ments of section 57 (4) as she had brought to the notice of the Regional Transport 
Authority her objections to the transfer on 16th February, 1959 and 28th April, 
1959, she must be regarded as having substantially complied with the requirements 
of section 57 (4) and that therefore she was a person entitled to be heard under 
section 57 (5) and as the order of the Regional Transport Authority went against 
her she was a person entitled to question it by filing a revision. Counsel for the peti- 
tioner further argues that even assuming that the petitioner was not one of the cate- 
gories of persons contemplated by section 47 (1) as that provision was not exhaustive 
it was open to any member of the public to place before the Regional Transport 
Authority relevant facts and considerations. In support of this, Counsel has relied. 
on Abdul Gafoor v. State of Mysore? and Ramayya v. State of Madras’: I am not in- 
clined to the view that the objections preferred by the petitioner on 16th February, 
1959 were in substantial compliance with section 57 (4). As a matter of fact on 
that date an application for transfer itself was not in existence. It was made, as 
I said, only on 27th February, 1959. The objections of the petitioner dated 28th 
April, 1959 were received by the Regional Transport Authority on goth April, 1959, 
which wasafter the date fixed by that Authority for receipt of objections under 
section 57. The petitioner cannot therefore be regarded as having complied with 
section 57 (4). Even granting that the right of representations under section 47 (1) 
is not confined to the categories of persons mentioned therein and the petitioner 
was entitled to make representations, that in itself, in my opinion, would not entitle 
her to be heard by the Regional Transport Authority, and if the order went against 
her, she could not take the order in Revision. On this matter the recent decision 
of the Supreme Court in Purshottam Bhai Punambhai Patel v. State Transport Appellate 
Authority, M.P.4, appears to be conclusive. There, the Supreme Court laid down : 

“We consider that the terms of sections 57 (3) and (4) of the Act preclude any party, who had 

not notified 1ts objections in time, to be heard at any stage of the proceedings—original or appel- 
late—in relation to the grant of permit on an application duly advertised under section 57 (3).”” 
On that view of the scope of those statutory provisions, it would follow that though 
under section 47 (1) the petitioner might not have been prevented from making. 
representations, since the representations did not conform’ to the provisions of 
section 57 (4) she would not be entitled to be heard at the inquiry stage of the 
Regional Transport Authority or of the Appellate Authority in relation to the 
transfer of permit. 

That would answer also the second point for the petitioner, namely, that she 
should be regarded as a person aggrieved. It may be that in a sense she might be 
regarded as aggrieved by the order of the Regional Transport Authority. But that 
could only be as a creditor who was interested in reaching the permits of the firm 
in execution of the decree. But that interest did not bear upon the subject-matter 
of transfer itself of the permits. The interest which the petitioner could be said to: 
possess is therefore only an indirect one, not relevant or germane to the considera- 
tions on which the transfer itself could be made or refused. On that view, the peti- 
pa cannot be said to answer the test laid down by S. M. Transport v. Raman and 

manl. 

Further, this Court in W.P. No. 311 of 1962 took the view that an objector to 
the transfer of permit who was an existing operator was not er titled to file a revision.’ 
This was on the view that such a person, notwithstanding the fact that his representa- 


ena nace, | 


I. (1961) 2 M.L.J. 127 : I.L.R. (1961) Mad. 3. 
110 : A.I.R. 1961 Mad. 180. 698 : 
2. (1968) 1 S.C.J. 440 : A.LR. 1961 S.C. 1556. 4, 


38 


1951) 2 M.L.J. 597 : L.L.R. (1952) Mad, 
LR. 1952 Mad. 300. 
C.A. No. 762 of 1963. 


298 3 THE MADRAS LAW JOURNAL REPORTS. [1965 


tions were not accepted and the transfer was directed, could not be regarded as 
a person interested or aggrieved. This is what this Court pointed out : 

“ I do not think that by reason of Rule 189, the representator will have any right beyond making 
representations before the prescribed authority. There is also the other aspect. Once permission is 

ted, as stated by the learned Advocate-General, the contract is completed. There is no statutory 
indication that the contract which has come into effect will still be subject to the powers of revision 
under section 64-A. This-will be apparent if this is contrasted with the terms of section 59 itself to the 
effect that a transfer cannot take effect without permussion of the prescribed authority. In other 
words, a transfer of permit is only subject to permission being granted therefor. The deeming effect 
of Rulo 199, therefore, in my view, cannot be carried further than it is strictly necessary. That rule 
merely by applying the procedure under section 57 read with section 47 enables the representator to 
make representations why permission should not be granted for transfer. Once that representation 
is made, the tator no further interest. Merely because his representation is not accepted 
and permission 1s granted, I do not think that the representator can be regarded as a person interested 
or aggrieved. ” 
These observations of mine in that case seem to apply to the instant case with even 
better force. In that case, the person who made objections for transfer of permit 
was an existing operator unlike here where the petitioner was no more than a credi- 
tor of the firm and claimed to have a charge over the permits. Such a person will 
have her remedies elsewhere and cannot be regarded as a person interested or aggri- 
aved so as to enable her to agitate the order of the Regional Transport Authority 
In revisicn under section 64-A. 

On that view I think the Tribunal’s order should be sustained. But, for the 
petitioner it is contended that the revision petition filed by the 1st respondent 
under section 64 (2) itself was not maintainable. This is on the ground that after 
the introduction of section 64-A, sub-section (2) of section 64 could not prevail 
or exist side by side. ButI think this contention cannot carty the petitioner very 
far because when once it is held that the petitioner herself had no right to move the 
State Transport Authority under section 64-A, the order made by that Authority 
would be one without jurisdiction and therefore a nullity. 


The petition is dismissed with costs of the rst respondent.’ Counsel’s fee Rs. 100. 
V.K. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justioz K. SRINIVASAN AND MR. Justice T. VENKATADRI. 


Commissioner of Income-tax, Madras .- Applicant* 
- V. 
R. Venugopala Reddiar, Srirangam .. Respondent. 


Incoms-tax Act, 1922 (XT of 1922), section 9 (2), Third Proviso—Income from property—Houses in 
Burma—Municipal taxes paid to a local authority—Deduction—Local authority, includes such authority ix 
relation to house property situate outside India— Local authority’, 

The assessee derived income from certain house properties in Burma during the accounting year 
ending with 30th September, 1959, relevant to the assessment year 1960-61. The assessee claimed to 
be entitled to deduct the municipal taxes and services taxi: that he had paid to the local primi Be 
Burma in respect of the house properties, in computing the income from pro under the Indi 
Income-tax Act. The Income-tax Officer refused to allow the deduction of municipal taxes. On 
appeal the Appellate Assistant Commissioner and the Tribunal allowed this deduction. On a re- 
ference under section 66 (1), 


Held, the entire taxes paid to the local authority in Burma is an allowable deduction in computi 
the incoms from the house propernes situate in Burma, under section 9 (2), third proviso as amend 
in 1960. 


The expression “ local authority ” occurring in the third proviso to section 9 (2) of the Act, in the 
context, is wide enough to include a local authority in a territory situate outside India and which 
authority had levied the tax in respect of the house property. 


“The words “ local authority ” used in the Explanation to section 9 (1) is restricted in its application 
to clause (iv) of section 9 (1). It cannot be applied for the purpose of interpreting the third proviso 
to section 9 (2). 


LLL 


*T.C. No. 282 of 1962. 28th December, 1964. 
(Ref. No. 147 of 1962). , 


I] C.I.T. V. VENUGOPALA REDDIAR (Srinivasan, J): - 999 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act, 1922 (XT of 1922), in R.A. No. 241 
of 1962-63 on jts file for decision on the following question of law, v :— 

« Whether, on the facts and the circumstances of the case, the municipal taxes paid to a local 
authority in Burma could be allowed in computing income form house properties in Burma under 
section 9 of the Income-tax Act ? 

V. Balasubrahmaniam, Special Counsel for Income-tax, on behalf of Applicant. 

K. Srinivasan, D. Meenakshisundaram and R. Gangadharan, for Respondent. 

The Judgment of the Court was delivered by 

Srinivasan, J.—The assessee derived income from certain house properties in 
Burma during the accounting year ending with 30th September, 1959, relevant to the 
assessment year 1960-61. In respect of the gross income of Rs. 28,020 received under 
this head, the assessee had to pay municipal taxes of Rs. 3,019 and services taxes 
of Rs. 7,116. The assessee claimed to be entitled to deduct these amounts in com- 
puting his income under this head'of income from property. The Income-tax Officer, 
while accepting the position that the, income under this head as per the Burma Assess- 
ment Order was only Rs. 17,275, fefused to allow the deduction of the municipal tax, 
as no particulars regarding the claim were made available. Onappeal,the Appellate 
Assistant Commissioner observed that the income from property situate in Burma 
has to be computed in accordance with section 9 of the Indian Income-tax Act, and 
in doing so, tax, cess, etc., levied by a local authority must be taken to mean tax, 
cess and levy made by the corresponding authority in Burma. He accordingly 
allowed the deduction claimed. The Department took the matter in appeal to the 
Appellate Tribunal. The Appellate Tabunal rejected the contention that the 
local authority referred to in section 9 of the Act could refer only to a local authority 
within the Indian Union. The section to its mind was perfectly clear that the taxes 
levied by any local authority in respect of property under section 9 (2), third proviso, 
could mean in the context only, such taxes levied by the Burma local authority, for 
that local authority alone could levy taxes in respect of that property. It also thought 
that it was the real income derived from the property that had to be computed and 
that could not be reached unless provision for all the taxes levied by the local authority 
was made. It also pointed out that in the definition of agricultural income, the 
Legislature has specifically indicated assessment to land revenue in the taxable 
territories, while a similar expression does not find place in section 9 (2). , It 
accordingly accepted the view of the Appellate Assistant Commissioner as correct 
and dismissed the appeal. 

_ On the application of the Department, the question that stands referred to 
us is : 

“ Whether, on the facts and in the circumstances of the case, the municipal taxes paid to a local 
authority in Burma could be allowed in computing income from house properties in Burma under 
section 9 of the Income-tax Act ?” 

Section 9 of the Income-tax Act deals with the mode of computation of the 
income from property. Broadly stated, the tax in respect of such income shall be 
payable by an assessee “‘ in respect of the bona fide annual value of the property”. 
Certain allowances are indicated in the various sub-clauses of section 9 (1). Sub- 
clause (iv) further provides that where the property is subject to an annual charge 
not being a capital charge, the amount of such charge should be deducted. What 
‘an annual charge meant in the context was the subject of a difference of opinion 
among the several High Courts. The question was set at rest by the decision of the 
Supreme Court in New Piece Goods Bazaar Company, Limited v. Commissioner of 
Income-tax?. It was decided herein that municipal taxes paid under the Bombay 
Municipal Act and the urban immovable property tax paid under the Bombay Finance 
Act would come with the scope of the expression ‘an annual charge not being a 
capital charge’ and that the words ‘annual charge’ meant ‘a charge to secure an 
annual liability’. As a result of this decision, the Legislature amended section 9 of 
the Income-tax Act and put in an Explanation for the purpose of clause (iv) of the 


1. (1950)2 M.LJ. 559 : (1950) S.C.J. 437: 1950 S.C. 165. 
(1950) 18 LTR. 516 : (1950) S.C.R. 553 : ALR. : 
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relevant sub-section. This explanation lays down that the expression ‘ annual charge ° 
does not include any tax in respect of property or income from property levied by 
a local authority or a State Government or the Central Government. 


Under sub-section (2) of section 9, however, the Legislature provided for the 
determination of the annual value of any property. The tax under sub-section (1) 
is exigible only in respect of the bona fide annual value of the property. By sub-sec- 
tion (2), third proviso, the Legislature purported to grant an allowance in the follow- 
ing terms : 

“ Provided further that where the property is in the occupation of a tenant and the taxes 


levied by any local authority in respect of the property, are, under the law authorising such levy, 
payable wholly by the owner or partly by the owner and partly by the tenant— 


(a) One half of the total amount of such taxes, shall, notwithstanding anything contained 
in such law, be deemed to be the-tenant’s liability for such taxes, and 


(b) in determining the annual value of the property with reference to the rent payable by 
the tenant, a deduction shall be made equal to that part, if any, of the tenant’s liability which is 
borne by the owner.” è 


Clearly then, this proviso permitted a deduction of a certain amount equivalent 
to one half of the local tax in determining the annual value of the property. This 
section was further amended by Act XIII of 1960. Clause (a) of the third proviso 
extracted above was amended thus : 

“ (a) in the case of a property the construction of which was completed before the Ist day 
of April, 1950, the total amount of such taxes and in the case of any other property, one half of 
the total amount of such taxes, shall, notwithstanding anything contained in such law, be deemed 
to be the tenant’s liability for such taxes.” 

This amendment came into force on the Ist day of April, 1960, and it is obviously 
applicable to the assessment year in question. Though the point was not expressly 
so stated, from the view taken by the authorities belo w, it seems clear that this amend- 
ment would apply, the property being one the construction of which had been com- 
pleted before the relevant date. 


Mr. V. Balasubrahmanyan, learned Counsel for the Department, questions the 
correctness of the view taken by the Appellate Assistant Commissioner and the 
Tribunal that any part of the municipal taxes paid in respect of this property to the 
local authority in Burma is deductible. His broad contention jg that the local 
authority that is referred to in the third proviso of section 9 (2) must mean a local 
authority within the taxable territories. He refers to the use of the expression ‘ local 
authority ’in the Explanation to section 9 (1) of the Act, where the expression ‘ local 
authority ’ is used along with the expressions ‘a State Government? or < the Central 
Government’. Local authority is also not defined in the Income-tax Act, though it 
is one of the assessable entities under section 3. He points out further that even 
the General Clauses Act, which can be resorted toin the absence of any specific 
definition in any particular enactment, does not warrant the view that the expression 
‘local authority’, as used in an Indian enactment, can conceivably mean a local 
authority situated outside the territory of the Union. He further claims that the 
foreign revenue laws must be ignored in applying any locallaw. In that view also, 
the fact that a foreign revenue law imposes any tax such as the municipal tax cannot 
be a relevant factor for determining a tax liability under the Indian Income-tax Act. 


Even following the above line of argument advanced by the learned Counsel 
for the Department, it seems to us that the expression * local authority °’, appearing 
in the third proviso to section 9 (2) must be interpreted in the context in which it 
appears. The fact that that expression is not defined in the Income-tax Act can 
only mean that there can be no rigid restraint in interpreting that expression. 
When we turn to the General Clauses Act, we find that the definitions contained 
therein are applicable only in the absence of anything repugnant in the context. 
Now, the context in which the provision appears provides for the deduction of a 
tax paid to an authority.and it seems-to-us-to make it clear that in so far as this pro- 
vision of law attempts to determine the annual value of the property for the purpose 
of imposing tax, it does not make a distinction between properties situate within the 
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taxable territory and property situate without the taxable territory. That the pro- 
perty, if situate within the taxable territory, and if subject to any taxes levied by any 
local authority would, in the computation of its annual value, be entitled to a deduc- 
tion of the tax paid is not disputed. When the very same annual value of the pro- 
perty has to be determined in the case of properties situate outside the taxable 
territory we are unable to see why the expression ‘ local authority ’ used herein should 
be limited to mean a_ local authority situate within the taxable territory. We must 
necessarily have regard to the fact that the property in respect of which the annual 
value is being determined is property situate outside the taxable territory. Ifthe 
expression ‘ property’ used herein can connote property situate outside the tax- 
able territory, it is obvious that no local authority within the taxable territory 
could impose any tax thereon, and when in the other part of the same provision, the 
taxes levied by “‘ any local authority ” is referred to, it must mean that local authority 
which can exercise the power of levying tax in respect ofthat property. In the con- 
text, therefore, we are at a loss to see how a restricted interpretation, as contended 
for by the learned Counsel for the Department, can be placed upon the expression. 


We are not convinced that any assistance can be derived from the Explanation 
to section 9 (1), wherein the words ‘ local authority ’ are also used. We may point 
out that this Explanation is intended to apply only to clause (iv) of sub-section (1) of 
section 9 and whatever inferences may be drawn from the use of the expression in 
the context in which it appears therein cannot be utilised for the purpose of inter- 
preting the third proviso to section 9 (2). 


Mr. Balasubramanyam urges that it is a fundamental principle of law that no 
State takes any notice of foreign revenue laws and applying that principle he seeks 
to establish that when reference in the third proviso is made to taxes levied by any 
local authority the Legislature cannot have intended to refer to a foreign Municipal 
authority levying a tax. He relies upon Government of India v. Taylor’. We are 
not satisfied that this decision has any real application. That was a case where a 
company which was registered in the United Kingdom, but which was trading in 
India, was in arrears in respect of the Indian Income-tax and other taxes. The 
company went into voluntary liquidation and the Government of India sought to 
prove in liquidation proceedings a claim for arrears of taxes. The House of Lords 
held that claims on behalf of a foreign State to recover taxes due under its laws are 
unenforceable in English Courts and that there was no reason to depart from 
that principle even in cases of States which belong to the commonwealth. They 
further observed that in winding up proceedings, the liabilities which a liquidator 
is required to provide for could not possibly include claims which were unenfor- 
ceable in the English Courts, and accordingly held that the claim of the Government 
of India was not such a liability. Weare unableto understand this decision as laying 
down anything more than the principle that in English Courts a claim to recover 
arrears of Indian Income-tax cannot be enforced. That is far different from saying 
that a Legislature cannot take into account the liability of an assessee to pay other 
taxes in foreign States in respect of property or transactions which result in the 
accrual of income from outside the taxable territory. If the Indian Legislature taxes 
such income, there is nothing to prevent it from making provision for such 
liabilities as may attach to that income in the places wherefrom such income has 
been derived. The authority is no guide to the interpretation of the proviso which 
we are examining. Another decision relied upon by the learned Counsel is 
Chockalingam Chettiar v. Commissioner of Income-tax®. That was a case where an 
assessee purported to claim that agricultural income from lands in Burma 
was excluded from the purview of the Indian Income-tax Act. A Bench 
of this Court had to determine whether the agricultural income in question came 
within the scope of section 2 (1) (a) of the Income-tax Act. This provision, as it 
stood then, defined agricultural income to mean ** any rent or revenue derived from 

PD ee a ec a 
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land which is used for agricultural purposes and is either assessed to land revenue 
in British India or subject to a localrate assessed and collected by officers of the 
Crown as such”. The Bench declined to accept the contention that though officers of 
the Burma Government are officers of the Crown, they cannot be regarded as officers 
of the Crown within the meaning of the Indian Income-tax Act. Learned Counsel 
argues that equally when the expression ‘ local authority ’ is used in the third proviso, 
it must mean a local authority within the Indian territory. We are unable to accept 
this decision as compellmg any such reference: In our opinion, this expression 
must be understood in the context in which it appears, and we have’ no hesitation in 
holding that, in the instant case, the wording of the section is broad enough to cover 
such local authority which in respect of the property in question levied the tax. It 
would follow that both the Appellate Assistant Commissioner and the Tribunal 
were correct in their view. i 


The decision is answered in the affirmative and against the Department. The 
assessee will be entitled to his costs. Counsel’s fee Rs. 250. 


V. S: l , Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction) 


PRESENT :—Mr. Jusrioe M: ANANTANARAYANAN AND Mr. JusTIcR 
M. NATESAN. i 
S. Venugopal Chettiar, Proprietor, M.R.S. Motor Service, 
Tindivanam l -- Appellant* 
D. i 
Syed Oosman Brothers Jupitor Motor Service, Tindivanam 
and others - oe Respondents. 


Constitution of India (1950), Articles 226—Dectston of Supreme Court holding that G.O. No. 1298 (under 
Motor Vehicles Act) of Madras Government is invalid—Effect of on decisions of statutory bodies under Motor 
Vehicles Act given prior to the above decision on the assumption the G.O. is valid—If can be struck down \by 
issue of wrii—Invalidity of G.O. No. 1298—If can be raised for the first time tn writ appeal. 


In Rajagopala Naidu v. The State Transport Appellate Tribunal, Madras, (1964) 2 wee - 570 : (1964){2 
M.L.J. (S.G.) 131 : (1964) 2 An.W.R. (S.C.) 131, the Supreme Court has held that G.O. No. 1298 of 
the Government of Madras, dated 28th April, 1956, is outside the scope of section 43-A of the Motor 
Vehicles Act to the extent to which it seeks to issue directions to quasi-judicial ‘lribunals which might 
fetter their discretion in the grant of stage carriage permits. ‘The effect of this on pending writ appeals 
against the decisions of statutory pen hae eee to the aforesaid decision of the Supreme Court, 
when the G.O. was taken as valid by authorities concerned, is this. Where G.O. No. 1298 has 
been directly or indirectly the basis of or one important factor of those decisions there is a manifest 
error of law which justifies the issue of a writ. those decisions have been wholly uninfluenced by 
the G.O., the issue of a writ would be inappropriate. But outside all such cases it will be a matter of 
fact upon the merits of cach case whether the G.O. has been an important operative influence. If 
such is the case it will certainly be sufficient to vitiate the decisions though they are not entirelyfand 
exclusively based upon the directions of the G.O. 

The fact that the party laboured under ignorance of law regarding the validity of the G.O. and 
even invoked the erroneous application of the law cannot preclude him from obtaining relief under 
Article 226. ‘This is because the discretion under Article 226 is not merely the individual right of any 

. It can be exercised in public interest, in appropriate proceedings, as where the quasi-judiciah 
sede of a statutory body have been affected by an improper invasion of executive directions, 

The fact that the objection to the invalidity of the G.O. was not raised at an earlier stage will not 
preclude a party from raising it as an additional ground in a pending Writ Appeal. Such a ground 
could rot have been raised at an earlier stage when the parties, statutory bodies and the Courts alike 
were under a misconception that the G.O. was valid. 


Appeal under Clause 15 of the Letters Patent againstthe Order of The Honour- 
able Mr. Justice Srinivasan, dated 17th April, 1962, and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petition No. 599 of 
1960 presented under Article 226 of the Constitution of India to issue a Writ of 
cérttorari eallng for the records connected with the Orderof grdr Respondent 





* W.A. No. 6 of 1963 and i Srd August, 1964. 
C.M.P. No. 2661 of 1964. 
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therein in Appeal No. 250 of 1959.dated 26th November, 1959 confirming the 
Order of the 2nd Respondent herein in Proceedings No. Ag-11752/58, dated 18th 
February, 1959 and 19th February, 1959, and quash the. Orders therein. 

T. Chengalvoaroyan, tor Appellant. 

V. K. Tiruvenkatachari, on behalt of Respondents. 

S. Mohan Kumaramangalam for M. N. Rangachari, Advocate for 1st Respondent. 

D. Raju, for the Additional Government Pleader on behalf of the State. 

The Judgment of the Court was delivered by 


Anantanaryanan, 7.—This Writ Appeal and the related proceedings (C.M.P: 

No. 2661 of 1964) for the raising of additional grounds in appeal, have now been. 
segregated by us, from a group of writ appeals and proceedings in which the same 

questions of importance are involved, following the judgment of the Supreme Court 

in B. Rajagopala Naidu v. The State Transport Appellate Tribunal, Madras and others?! 

By virtue of that judgment, it has now been held that G.O. No. 1298 of the Govern- 

ment of Madras, dated 28th April, 1956 is outside the scope of section 43-A of the 

Motor Vehicles Act, to theextent to which that impugned order seeks to issue direc- 

tions to the quasi-judicial Tribunals which might fetter or influence their discretion 

in the grant of stage carriage permits. As their Lordships themselves have observed,. 
the impugned order was issued as early as 1956, and its validity was not impeached 

in judicial proceedings tillthe present occasion ; indeed, dicta are to be found in. 
such decisions as R. Abdulla Rowther v. The State Transport Appellate Tribunal, Madras 
and others®, to the effect that, though the instructions were executive and not statutory 

they were certainly binding upon the Tribunals which were expected to comply with 

them upon the administrative principle of guidance to subordmate bodies. The 

very important question that has now arisen for determination relates to the effect of 
the judgmentin (C.A.No. 19 of 1964)! upon the decisions of the statutory bodies prior 

to that judgment, when the Government Order was taken as valid by all authorities 
concerned and by this Court itself, and decisions of single Judges of this Court in a 
similar context, now pending in this group of Writ Appeals. The matter might be 

expressed in the following form. One main argument pressed for the respondents 

is that, since the instructions in the Government Order were presumed to be valid- 
and binding on the statutory Tribunals, upon the principle of administrative guid- 
ance, these decisions canvassed in writ proceedings cannot be said to embody any 

error of law manifest upon the record ; the law was correctly applied, as then. 
understood, at all levels. Another argument is that, even on the assumption that 
decisions based on the Government Order, directly or indirectly, may have to be 

now struck down by the issue of a writ of certiorari or other appropriate writ, this 
cannot be said to apply to all instances. There may be instances where the “* com- 
pulsive force of the impugned order” (vide judgment in Rajagopala Naidu’s case?) may 
not be manifest, and the decision might primarily be upon other grounds. We 
might immediately state that these same points were also considered, in some 
detail, in the Bench decision of this Court in W.A. No. 74 of 1964. 


We first propose to deal with these substantial grounds, relating to the effect 
ofthe judgment of the Supreme Courtin Rajagopala Natdu’s case* on these pending 
appeals. ‘There is a separate ound which relates exclusively to G.M.P.No. 2661 
of 1964, and which equally applies to other proceedings ofthat character in concern- 
ed writ appeals. This ground isthat, in any event, a party who seeks relief in a 
Letters Patent Appeal, with reference to the exercise of the powers of this Court 
under Article 226 of the Constitution, and ex debito justtitae, cannot here raise for 
the first time the’ ground of invalidity of the decision because of the impugned 
Government Order. Having submitted to the jurisdiction of the State Tiausporst 
Appellate Tribunal in that respect, without pleading that ground, and having 
invited an adjudication upon the very directions of the Government Order, and fur- 


1. Since reported in 1964) 2 S.C.J. 570: (1964) 2. A.L.Ra 1959 S.C. 896. 
2M.LJ. (S.C) dA 2 An WR (S.G.) 131. | 
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ther not having advanced such a contention even before the learned. single Judge, 
‘who disposed of the Writ Petition, any such party is wholly excluded from advancing 
the ground in the appeal. This is a separate matter, clearly determinable within 
ats own scope, in the light of the authorities placed before us. We shall proceed 
to it in due course. 


We shall immediately deal with the argument of Sri Tiruvenkatachari for res- 
pondents, which would apply to other parties similarly situate in the other Writ 
Appeals, that, since the statuory Tribunals or the learned single Judge, as the case 
may be, correctly applied the law as then understood, there can be no manifest 
error of lawin the decisions of the Tribunals, purely because the Government order 
was followed and applied. In this context, it is important to note the reasoning 
upon which the Government Order was stuck down in C.A. No. 19 of 1964,+ and 
the following passage is vitalin that context. Their Lordships observed : 

“In interpreting section 43-A, we think, it would be ee to assume that the Legislature 
intended to respect the basic and elementary postulate of the rule of law, that, in exercising their autho- 
rity and in discharging their quasi-judicial function, the Tribunals constituted under the Act must be 
left absolutely free to deal with the matter according to their best Judgment. It is of the essence of 
fair and objective administration of law that the decision of the Judge or the Tribunal must be abso- 
lutely unfettered by any extraneous guidance by the executive or administrative wing of the State. 
If the exercise of discretion conferred on a quasi-judicial tribunal is controlled by any such direction. 
that forges fetters on the exercise of quasi-judicial authority, and the presence of such fetters would 
make the exercise of such authority completely inconsistent with the well-accepted notion of judicial 
process. ”’ 

Their Lordships later enunciated the true doctrine of repugnancy between the im- 
pugned Government Order and the decision of the Tribunal itself as follows : 

“ If the Appie Transport Authority had considered these matters on its own without the com- 
ulsive force of the impugaed Order, it would have been another matter ; but the order pronounced 
y the Appellate Authority clearly and unambıguously indicates that it held, and in a sense rightly, 

that it was, bound to follow the impugned Order; ........ ee re ee Therefore, we have no 
hesitation in holding that the decision of the Appellate Tribunal is based solely on the provisions of 
‘the impugned Order and since the said Order is invalid, the decision itself must be corrected by the 
Issue of a writ of certiorari. ” 

Ic has to be very carefully noted that the observations in Abdulla’s case®, are 
not in conflict with the principle enunciated in the above passages, in any sense. 
On the contrary, as their Lordships themselves pointed in C.A. No. 19 of 1964,1 
what that decision held was that the directions issued under section 43-A were merely 
executive or administrative in character, and their breach, even if patent, would not 
justify the issue ofa writ. To quote: i 

“ The executivo orders proparly so-called, do not confer any legal enforceable rights on any 

ns and impose no legal obligations on the subordinate authorities for whose guidance they are 
‘issued ; that is not to say that the directions are not valid and should not be followed by the said autho- 
tities ; the said authorities are undoubtedly expected to follow the said directions and thew breach 
a ae a them to disciplinary or other appropriate action. If the present Government Order is 
held to be an executive order, it would confer no legal and enforceaple rights on any applicant for 
-permits w 


"Therefore, we think that the situation is clear, and we are unable to see any conflict 
between the law as laid down earlier, and the decision! of Supreme Court in C.A. 
No. 19 of 1964. The point about the validity of the impugned order, with reference 
to its inconsistency with section 43-A did not arise for decision in Abdulla’s case?. 
The observations made in that case, concerning the duty of the Tribunals to follow 
those directions, which were held to be purely executive in character, upon the admi- 
nistrative principle or canon of the liability of subordinate bodies to be guided in 
-administrative matters, really do not bear upon the principle now enunciated. 
Of course, it is true that every concerned authority, including the High Court, 
laboured under the impression that the Government Order was valid. But the fact 
that the law was misunderstood then, cannot make the decision based upon such 
misapprehension, any the lesss an error of law manifest on the record. 


oT — — a 
1. Rajagopala Naidu v. The, State Trans- (S.C.) 131. 
ort A ate Tribunal, (1964) 2S.CJ. 570: 2. A.LR. 1959 S.C. 896. 
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In Prem Sagar v. Messrs. Standurd Vacuum Oil Company, Madras and others1, the 
Supreme Court had recently.occasion to consider the scope of this matter viz., the 
true principle of the issue of certiorari to correct an error of law. The Supreme 
Court observed : 

“In fact, after the judgment of this Court was pronounced in the case of Parry 8 Co. Ltd.* the 

estion about the jurisdiction of High Courts in issuing writs of certiorari under Article 226 has been 
Beusail considered, and there is consensus of opinion in the judgments delivered by this Court ever 
since that a writ of certiorari can be issued where the order of the inferior tribunal is shown tc suffer 
from an error which is apparent on the face of the record .......... It 1s, of course, difficult and 
indeed it would be inexpedient to lay down any general test to determine which errors of law can be 
described as errors of law apparent on the face of the record. .............. a 


In Syed Yakoob v. Radhakrishnan?, their Lordships observed : : 

“ Where it is manifest or clear that the conclusion of law recorded by an inferior Court or Tribunal 
is based’on an obvious mis-interpretation of the relevant statutory provision, or sometimes in ignorance 
of it, or may be, even in disregard of it, or is expressly founded on reasons which are wrong in law, 
the said conclusion can be corrected by a writ of certiorari .......... It may also be that in some 
cases, the impugned error of law may not be obvious or patent on the face of the record as such, and the 
Court may need an argument’ to discover the said error ; but there can be no doubt that what can be 
corrected “ by a writ of certiorari is an error of law, and the said error must, on the whole, bè of such ‘4 
character as would satisfy the test that it is an error of law apparent on the face of the record. ”. 


Immediately after this, their Lordships referred to the possibility of two reason- 
able constructions which a statute might admit, andSri Trivenkatachari presses 
this passage into his argument that it was reasonable for the statutory bodies, ag 
the law was then interpreted, to consider the Government Order as valid. But 
this argument is clearly unacceptable. We must hold that the Government Order 
1s outside the purview of section 43-A, and invalid for that reason, and that that has 
always been the case ; the exposition of the law makes for no departure in this res- 
pect ; indeed, the issue was never raised earlier. Hence, our conclusion must be 
that, in all these‘appeals, where the Government Order has been, directly or indirect- 
ly, the basis of decision, or one important factor of decision, there is a manifest error 
of law which justifies the issue of the writ. Discussing the same matter, in W.A. 
No. 74 of 1964,4 Srinivasan, J., delivering the Judgment on behalf of the Bench,’ 
observed that the mere existence of such directions by Government, which the Tri- 
bunals thought to be binding on them, would sufficiently indicate their influence, and 
that this Court cannot hence embark “‘ upon the wholly futile task of differentia- 
ting between such cases.” Latter, the learned Judge expressed the applicable 
criterion ‘in the form that a in g 
“so long as the decision by the quasi-judicial Tribunal was brought about by reliance upon the invalid 
Government Order, there was no judicial disposal of the matter at all.” ' 

As the learned Judge has observed, the Government Order itself expressly permitted 
the Tribunals not to apply the marking system contained -therein, if, for reasons to 
be recorded, the Tribunal thought that the decision ought to. be based upon some 
principle of preference outside this system. If there are such cases, of cqurse, they 
would not be affected by the judgment of the Supreme Court in - C.A. No. 19 of 
1964.5 Even in other cases, we think it is conceivable that there may be instances, 
where the directions contained in the Government Order have not been operative 
at all ; for instance, as between two rival claimants, one might have been excluded 
by the State Transport Appellate Tribunal, upon some other principle of law, and 
not with reference to assessment of claims under the marking system. But outside 
all such cases, and we concede that the mere citation of the Government Order in 
some part of the judgment may not, by itself, be conclusive, it will be a matter of 
fact, upon the merits of each case, whether the Government Order has been, 
so to speak, an important operative influence. Ifsuch a thing exists, it will certainly 
be sufficient to vitiate the disposal, and the words of their Lordships “‘ the compulsive 





l. Since reported in A.I.R. 1965 §.C.111. Traders, J.L.R. (1944) 2 Mad. 821. na 
2. (1952) 1 M.L.J. 813: (1952) S.G.J. 275: 5. Rajago Naidu v. The State T. rt 
(1952) S.C.R. 519. Appellate Tribunal, oe 28.G,J.570 : (1964) 
3. A.IR. 1964 S.C. 477. 2 M.L.J. (3.C.) 131: (1964) 2 An.W.R. (S.C.) 131; 
4, Natesan Transport v. Tanjore Motor 
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force of the impugned Order ” need not be interpreted to mean the judgment must 
be entirely exclusively based upon the directions in the Government Order, and upon 
nothing else. This, in our view, will be the proper criterion to apply. Each 
case, naturally, will have to be dealt with upon its merits, in a separate-manner. 

Before proceeding to C.M. P. No. 2661 of 1964, there are two other points 
urged by Sri Tiruvenkatachari for the respondents and also by Sri Kumaramanga- 
lam, which might be now referred to. The first is that a party cannot seek this 
relief ex debitio justitiae, having himself not merely failed to impugn the Govern- 
ment Order, but having even invoked it, and stood by the instructions, in submissions 
before the statutory body. This doctrine of acquiescence is really more relevant to 
the question of allowance or disallowance of the additional ground of appeal, but it 
has also application to the main argument itself. It is urged that this is not a ques- 
tion of jurisdiction. At the highest for the appellant, this is a question of extrane- 
ous matter, which has been permitted to influence the Tribunal in such a way that 
it amounts to a manifest error oflaw. Here, we think that certain observations from 
Ade Smith’s ‘ Judicial Review of Administrative Action’ quoted by Rajamannar, 
C.J., in S. M. Transport v. Reman and Raman, are very pertinent. It is observed 
in that passage as follows : 

“ If the influence of irrelevant factors is established, it does not appear to be necessary to prove 
that they were the sole or even the dominant influence ; it seems to be enough to prove that their 
influence was substantial. ”’ À 
It is for this reason that we have stated that the principle cannot be that the Govern- 
ment Order must have been the sole and exclusive basis of the decision of the Tribu- 
nal, and, as Srinivasan, J., has observed, the disposal itself will not be a judicial 
disposal, if the directions in the Government Order have been the major influencing 
factor on the decision. Itis only in cases where the operation of the Order has 
been expressly excluded, or where the decision is manifestly upon some principle 

utside the ambit of the Order, that the issue of the writ will not be appropriate. 

urther, the fact that the party laboured under ignorance of the Jaw, and even in- 
voked the erroneous application of the law, cannot preclude him from obtaining relief. 
This is because the discretion of this Court under Article 226, is not merely the indi- 
vidual right of any party ; it can be exercised in public interest, of course in appro- 
priate proceedings, such as where the quasi-judicial functions of a statutory body have 
been affected by an improper invasion of executive directions. The other point 
argued is that, logically, it should follow that we must set aside not merely the 
decision of the State Transport Appellate Tribunal, but the grant by the Regional 
Transport Authority in every case, since that has been the root of the error. This 
was considered in W.A. No. 74 of 1964,% and the learned Judges rejected it mainly 
upon the ‘‘ very serious public inconvenience ” which would thereby caused, apart 
from the doubt regarding the jurisdiction of this Court to interfere with an order 
of the Regional Transport Authority, which is not properly before the Court. On 
this aspect, we think it is sufficient to observe that, where the case is sent back to 
the State Transport Appellate Tribunal, it necessarily implies that the grant by 
the Regional Transport Authority in favour of whichever party it might be is equally 
subject to the fresh disposal outside the influence of the impugned Government 
Order, which has to be now made ; this obviates any-need for formally setting aside 
the grant by the Regional Transport Authority, in any particular case. 

We may immediately proceed to dispose of the point relating to the admis- 
sibility of the fresh ground raised in C.M.P. No. 2661 of 1964. The contention of 
Sri Kumaramangalam is here a very simple one. The party who invoked the 
Government Order not merely in the proceedings before the State Transport 
Appellate Tribunal but even before the learned Judge (Srinivasan, 7.) stood } by 
it, precisely as the opposite party did, since the proceedings were all of them prior 
to the judgment of the Supreme Court in, Rajagopala Naidu v. S.T. A. T., Madras? 
and the validity of the impugned Order, with reference to section 43-A, was not 
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conceived or raised. There are other such instances, in this group of Writ Appeals. 
Sri Kumaramangalam does not express it as a matter of jurisdiction, but he does 
contend that this Court, in its discretion, may well prevent the party from raising 
the issue now. 

In Lakshmanan Chettiar v. Commissioner of Corporation of Madras‘ this Court held 
thatit has discretion not to permit a party to raise a ground or objection as to 
jurisdiction, not taken before the subordinate Tribunal ; this was on the principle 
of Rex v. Williams?, and other English decisions. It is noteworthy that in Pannalal 
Bingraj v. Union of India? their lordships of the Supreme Court similarly held that 
where a party had acquiesced in the jurisdiction of a subordinate authority (Income 
Tax Officer) he could not again question that jurisdiction under Article 32 of the 
Constitution ; Lakshmanan Chettiar v.. Commissioner of Corporation Qf Madras’ was 
approbated. Learned Counsel contends that the case is stronger, where it is a 
matter of a Letters Patent Appeal from the Judgment of a single Judge. In 
Hussain Bat v. Motilal*, it was observed that where a case was decided y a single 
Judge, it is his judgment which is the subject-matter of the appeal under Clause 10 
of the Letters Patent. Also see the dicta of a Bench of the Bombay High Court in 
Nagappa v. Ramchandra". The matter was considered upon these relevant aspects. 
by Kailasam, J., in the Full Bench decision in W.A. No. 215 of 19628. In Messrs. 
Gandhinagar Motor Transport Society v. Shri Kasbekar? Chagla, C.J., followed Rex v. 
Wilhams*, and held that, where the jurisdiction, of the inferior Tribunal was not 
challenged, relief could not be asked for upon that ground in writ jurisdiction. 
But there is one very important exception to this general principle, and it is on this 
exception that the doctrine of acquiescence was not held to apply to facts of this. 
character, and the party was specifically permitted to raise the ground. ‘The rule 
or principle itself, and the exception thereto, are both clearly expressed in the 
following passage in A. T. Markose’s Judicial Control of Ad ninistrative Action in 
India (1956 Edition) page 476 : 

“ An aspect of the doctrine of acquisence is seen in the rule, that if a party, armed with either a 

oint of law or fact, which would oust the jurisdiction of the inferior tribunal, abstains from raising it 
ore that tribunal on the hope of a favourable decision he is precluded from brandishing it before 
the superior Court to attack the decision of the lower tribunal. A person who has a ground which 
ousts the jurisdiction of the inferior tribunal and who elects to keep it by, and argues before the tribunal 
the merits of his case, must be taken to have submitted to its jurisdiction. This rule is not a plicable, 
if the ground he urges before the certiorari Court was not known to him at the time when the matter 
was before the inferior tribunal. The affidavit should state this matter of ignorance upon this aspect 
of an ignorance or misapprehension on a question of law, which might be shared by the Court itself 
we may also refer here to Mahabir v. Narain ®. i 

The very important principle of ignorance upon an aspect of law, not adversely 
affecting the right of a party to raise a fresh ground because of acquiescence, was 
dealt with by Rajamannar, G. J., in Arunachalam v. Southern Roadways*. The Supreme 
Court affirmed this decision, and agreed with this view in Arunachalam Pillai v. 
Messrs. Southern Roadways Lid.1°, These passages are set out by Kailasam, J., in 
the Full Bench decision in W.A. No. 215 of 19628 and we need not, therefore, re- 
produce them here. It is sufficient to say that Rajamannar, C.J., expressed. it 
thus : 

“ A person who has no knowledge of his right and is not guilty of culpable neghgence in being 
ignorant, will not be denied a relief to which he is entitled on the ground that he omitted to assert that 
right. 33 _ 

Sri Kumaramangalam contends that the present ground is not even a ground 
of jurisdiction, but is a ground of intrusion of extraneous material. But as we saw 
earlier, this intrusion does amount to a manifest error of law and, actually, as 
observed by Srinivasan, J., in W.A. No. 74 of 1964 it takes away the judicial charac- 
i 
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ter, of the disposal altogether. Such a ground could not have been raised at an 
earlier stage by any party either before the statutory Tribunal, or even before the 
learned single Judge of this Court, for the reason that the Law was not then under- 
stood as affecting the validity of the Government Order ; the inconsistency between 
section 43-A and the directions in the Government Order had not been mooted 
at all in a judicial proceeding, nor had any decision been obtained thereon. ‘That 
was an ignorance of the law shared by parties, statutory bodies and Courts alike 
and we are clearly of the view that this will not preclude a party, like the appellants 
from raising it as an additional ground of appeal. 

C.M.P. No. 2661 of 1964 is allowed and this Writ Appeal and the other Writ 
Appeals of this group together with the concerned applications in them, will now 
be taken up for disposal in the light of these observations. 

On further hearing the following order of the Court was made by 

Anantanarayanan, }.—In continuation of the judgment already delivered by us 
in these proceedings (W.A. No. 6 of 1963 and C.M.P. No. 2661 of 1964) upon the 
crucial issues that we took up for determination, we might state that it is clear from a 
perusal of the order of the State Appellate Tribunal that G.O. Home No. 2265 dated, 
oth August, 1958 (G.O. No. 1298 dated 28th April, 1956) has not merely influenced 
the decision of the Tribunal, but was substantially one of the basis of that decision 
vide paragraphs 17 etc. of the judgment. It follows that the appeal will have to be 
allowed, and the writ issued quashing the order. This will release the proceedings, 
to be further taken up and disposed of by the State Transport Appellate Tribunal, 
in the light of our judgment. 'The parties to the proceedings here who have institu- 
ted the appeal will, therefore, have the right to have the matter re-determined in 
the context of the decision of the Supreme Court and the Judgment of this Gourt. 
‘Ordered accordingly. : 

V.K. ———— Appeal allowed. 

IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT :—MR. Justice K., VEERASWAMI. ` 


V. R. Ayodhya Naidu .. Petitioner * 
9. 
State of Madras represented by the Secretary to the Government, 
Home Department, Madras .. Respondent. 


Motor Vehicles (Madras Amendment) Act (IX of 1962)—Act not confiscatory in nature—Does not offen 
Article 19 (1) (g) of the Constitution of India (1950). 

Motor Vehicles Taxation Act (III of 1931), section 5 (1) (d)—Not in conflict with section 42 of the Moto 
Vehicles Act (IV of 1939)—WNot unreasonable. 

Interpretation of Statutes—Restrospective effect. 

The increase in the rate of tax by the Madras Motor Vehicles (Amendment) Act (IX of 1962) 
cannot in o> ey said to be confiscatory and it does not offend Article 19 (1) (g) of the Constitution 
of India. e quantum of tax in a matter within the competence of the Legislature. The Motor 
Vehicles Taxation is in the nature of a compensatory tax. ‘The original rate was fixed as early as 1949 
and since then there had been an enormous increase in the cost of maintaing the roads and this accounts 
ed for the increase in the rates prescribed by the Amending Act (IX of 1962). The Act cannot also 
be apres I on the ground that the rate of tax rested upon the laden weight and not upon the nal 
capacity of the owner of the vehicle. Being in the nature of a compensatory tax it is na y based 
upon the laden weight. 

Section 42 of the Motor Vehicles Act (IV of 1939) does not say that notwithstanding any other 
law a person who is given a permit under that provision would be entitled to run his vehicle on the 

lic road. Hence there is no conflict between that provision and section 5 (1) (d) of the Madras 
Motor Vehicles Taxation Act (III of 1931) which provides that no motor vehicles shall be used on a 
public road unless a licence under section 5 (1) (a) is obtained. Section 5 (1) (d) is intended to 
ensure collection of tax due on a particular motor vehicle and is not unreasonable. 

It is well established that the Legislature as long asitacts within the ambit ofits power can make 


a legislation retrospective in effect. The retrospective effect given to the notification und t 
4 (1) of the Motor Vehicles Taxation Act (II of 1931) cannot therefore be challenged: ma 
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Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filea therewith the High Court 
will be pleasea.to issue a Writ of mandamus forbearing the respondent herein 
from giving effect to the pi ovisions of sections 2 to 7 of the Madras Motor Vehicles 
(Amendment) Act (IX of 1962) as against the petitioner herein. 

N. R. Chandran, for Petitioner. na 

The Advocate-General, for Respondent. 


The Court made the following 

_ Orprr :—The petitioner is the owner of a lorry bearing registration number, 
MD 5 2991 and he is prying it as a public goods carrier vehicle as his occupation. 
By this petition he seeks a rule forbidding the State of Madras, the respondent, 
from giving effect to the provisions of the Madras Motor Vehicles (Amendment) 
Act (IX of 1962). The Madras Motor Vehicles Taxation Act, 1931, by section 

(1) provides that the State Government may, by notification in; the Official 
Gazeti from time to time, direct that a tax be levied on every motor vehicle 
using any public road in the State of Madras. But the sub-section, requires the 
notification to specify the rates at which and the quarter from which the tax shall be 
levied. There is a proviso to the effect that the rates shall not exceed the maximum 
specified in Schedule II. In that Schedule Item 2 relates to goods vehicles and 
sub-item 0) relates to vehicles exceeding 150 cwt., but not exceeding 180 cwt., 
in weight ladden, and the maximum rate of quarterly tax therefor is prescribed as 
Rs. 427. The petitioner is paying this tax and does not complain aboutit. Madras 
Act IX of 1962 amended the Schedule, the main object being to enhance the maxi- 
mum rate of tax. The Act came into force on 6th September, 1962. But section 
2 of the Amending Act provided that a notification under sub-section (1) of section 4 
of the main Act may be issued so as to have retrospective effect from a date not 
earlier than the first day of July, 1962. On 14th September, 1962, a notification 
was made prescribing the maximum rates to have effect from ist July, 1962. The 
Schedule, as amended, so far as the petitioner is concerned, raises the maximum 
rate to Rs. 600, by Item 3, sub-item (1). It is the difference between the old and 
the amended maximum rates that is under attack by the petitioner. ` 

The first contention for the petitioner is that the increase ofthe rate from Rs. 427 
to.Rs. 600 is so oppressive that it is destructive .of his fundamental right to carry 
on business and, therefore, violates Article 19 (1).(g) of the Constitution. The 
petitioner, in support of his contention, has attached an Annexure to his affidavit 
in which he has given the particulats of his income and of expenditure. He says 
that his gross income at the rate of Rs. 40 per day comes to Rs. 14,600 per annum. 
After meeting the various items of expenses in sai of the lorry including the tax 
payable under section 4 (1) of Madras Act IIT of 1931 he is left with a net annual 
mcome of Rs. 1,992. His complaint is that if the difference of tax between the two 
maximum of rates is paid, he would be left with about Rs. 1,200 per annum as net 
income. On these facts, he urges that the enhancement of the rate has the effect 
of restraining unreasonably his right to carry on business. 

It has been held by this Court and the Supreme Court that the taxing power of 
the Legislature is subject to Constitutional limitations, including the provisions in 
Part III of the Constitution. Itwill suffice to refer to the decision of the Supreme 
Court in Khyerbari (ea Co. v. State of Assam! where it was observed : 

“Tt js, of course, true that the validity of tax laws can be questioned in the light of the provisions. 
of Articles 14, 19 and Article 301 if the said tax directly and immediately imposes a restriction on the 
freedom of trade ; but the power conferred on this Court to strike down a taxing statute if it contra- 
venes the provisions of Articles 14, 19 or 301 has to be exercised with circumspection, bearing in mind 
that the powers of the State to levy taxes for the purposes of governance and for carrying out its welfare 
activities is a necessary attribute of sovereignty and in that sense it is a power of paramount character. 
In what cases a taxing statute can be struck down .........- a 
Reference may also be made to K. T. Moopil Nair v. State of Kerala? which struck 
down the Travancore-Cochin Land Tax Act as being confiscatory. Placing reliance 
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on this jusgment learned Counsel for the petitioner contends that the effect of the 
enhancement of the rate of tax is that this income from his business of plying the 
the lorry has been almost taken away and in that sense it is confiscatory. 


I am unable to accept this contention. The facts of this case, even as stated 
by the petitioner, show that even after paying the enhanced rate of tax he would 
have about Rs. 100 as net income per month. In no sense, therefore, can the 
increase in the rate of tax be said to a confiscatory. The quantum of tax, as held 
by the Supreme Court in Rai Ramakrishna v. State of Bihar? is a matter within the 
competence of the Legislature. There is no indication that the purpose of the 
Amending Act is in any way confiscatory. The Motor Vehicles ‘Taxation is in 
the nature of a compensatory tax. In the counter affidavit filed by the respondent 
it was pointed out that the original rate of tax was fixed as early as 1949 and since 
then there had been an enormous increase in the cost of maintaining the roads, and 
that this accounted for the increase in the rate prescribed by the Amending Act. 
The increase in the rate of tax is not shown to be in any Way unreasonable, if regard 
is had to these facts. It has, therefore, to be held that thére is no substance in the 
contention for the petitioner that Madras Act IX of 1962 is confiscatory in character 
and, therefore, offended Article 19 (1) (g). 


The next argument for the petitioner 1s based on section 5 (1) (d) of Madras 
Act III of 1931. Sub-section (1) of section 5 enjoins that the tax prescribed by 
Section 4 (1) should be paid by the registered owner of the motor vehicle quarterly, 
half-yearly or annually as he chooses. Clause (d) of ‘Section 5 (1) reads : 

“ No motor vehicle shall be used on any public road in the State of Madras atany time after thë 
issue of a notification under sub-section (1) of section 4, unless a licence permitting such use during 
such time is obtained under clause (a) .......... i 
Counsel for the petitioner contends that since under Section 42 of the MototT 
Vehicles Act, 1939, he has obtained a permit for his vehicle and therefore he is 
entitled to run it on the public road, Section 5 (1) (d) of the Madras Act III of 1931 
is in conflict with that privilege and is therefore inconsistent with the provisions 
ofthe Motor Vehicles Act. I think there is no substance in this contention. Section 
42 of the Motor Vehicles Act does not say that notwithstanding any other law a 
person who is given a permit under that provision would be entitled to run his 
vehicle on the public road. Apart from that, clause (d) of section 5 (1) is intended 
to ensure collection of tax due on a particular motor yehicle. But it is argued that 
sections 7 and 9 of Act III of 1931 provided for penalty for failure to pay tax and 
also the machinery for recovery of tax as arrear of land Revenue. and, therefore, 
it would be unreasonable to provide for an inhibition of the use of the vehicle unless 
a licence permitting such use has been obtained under Section 5 (1) (a). Ido not 
sce why the legislature, for the purpose of ensuring effective collection of tax, cannot 
provide for more than one means of achieving the object. Further Section 7 will 
be employed only when section 5 (1) (d) is contravened and section g when as a 
result of non-compliance with that provision the tax due falls into arrears. The 
object of section 5 (1) (d) is to see that tax is paid at the commencement of the 
quarter or half year and that is perhaps why it provides for the inhibition. I am 
not therefore, convinced that section 5 (1) (d) is unreasonable. 


The next argument of the petitioner is that the retrospective levy is bad. 
This is.apparently with reference to section 2 of the Amending Act and the notifi- 
cation made thereunder. As I already mentioned. provision is made by that 
Section that a notification under sub-section (1) of section 4 may be issued, so as 
to have retrospective effect from a day not earlier than the first day of July, 1962. 
It is well established that the Legislature, so long as it acts within the ambit of its 
power, can make a legislation retrospective in effect. 

Learned Counsel for the petitioner was unable to show how in view of the 
express provision made by section 2 of the Amending Act the retrospective effect 
of the notification is illegal. The Amending Act. as I said, came into force on 6th 
September, 1962, and the notification was made by a Government order dated 14th 
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September, 1962. This notification expressly stated that it would be effective 
from ist July, 1962. The power to give retrospective effect, as I mentioned, 
having been given expressly by the Legislature, I am unable to hold that there is 
anything bad about it. 


Lastly it is said for the petitioner that inasmuch as the rate of Motor Vehicles 
Taxation is rested upon the laden weight and not upon the personal capacity of the 
owner of the vehicle, the Amending Act is bad. Beyond stating the proposition, 
Counsel has not elaborated to make good his contention. The tax is not a personal 
tax but is levied’ on the motor vehicle. Being in the nature of a compensatory tax, 
it is naturally based upon the laden weight as defined in Madras Act III of 1931, 
as also in the Motor Vehicles Act of 1939. 

The petition is dismissed with costs. Counsel’s fee Rs. 100. 

V.K. — Petition dismissed. 

IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE K. VEERASWAMI. 
Shanmugha Perayyar .. Petitioner * 
D. 
The State of Madras represented by the Secretary, Home 

Department, Government of Madras .. Respondent. 

Constitution of India (1950), Article 226—New plea—Dismissal of Civil suit attacking Nottficalon af 
Government on certain ground—Subsequent Writ Petition attacking same Notification on anothsr ground—Compe- 
gency. 

Where the petitioner filed a suit asking for a declaration that the Notification of the Madras 
Government extending the provisions of the Madras Hindu Religious and Charitable Endowments 
Act (XIX of 1951) to a certain charity was without jurisdiction only on the ground that the properties 
comprised in the charity did not constitute a trust and if they did the trust was a private one, and after 
the suit was dismissed filed a Writ Petition questioning the validity of the same Notification on the 
gima d that the charity in question was not a Hindu charitable endowment confined exclusively to the 

us: 

Held that the petitioner should have raised the objection to the validity of the Notification on the 
ground of the charity not being exclusively devoted to the Hindus in tho suit itself, and having failed 
to do so he cannot be allowed to agitate the point by means of a Writ Petition. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a Writ of certiorari calling for the records in G.O. Ms. 
No. 2773, Home Department, State of Madras, dated 3rd October, 1958, on the file 
of the Respondent and quash the said G.O. Ms. No. 2773 of Home, dated grd 
October, 1958. : 

K. Kumaraswami Pillai for V. S. Ramaswami Ayyangar and V. R. Rajagopalan, 
for Petitioner. 

K. Venkatasami, for the Additional Government Pleader on behalfof Respon- 
dent. ; 

The Court made the following i 

ORDER :—The State Government passed G.O.Ms. No. 2773, Home, dated 
grd October, 1958, extending the provisions of the Madras Hindu Religious and 
Charitable Endowments Act, 1951 to Odacheri Chatram and Water Pandal Charity 
at Odacheri Village in Tiruthuraipundi Taluk. The Notification to that effect 
followed certain findings by the State Government on charges of improper adminis- 
tration of the endowment. The petitioner instituted O.S. No. 250 of 1959 on the 
file of the Court of the District Munsif at Tiruthuraipundi for a declaration that 
the Notification was without jurisdiction. The suit was dismissed in June, 1960 
and the appeal arising therefrom also failed on 21st August, 1961. It appears, a 
Second Appeal, which was filed, was dismissed by this Court even at the admission 
stage. This petition was filed in January, 1962, apparently after disposal of the 
Second Appeal,. to quash the Notification. 


D eu = 





* W.P. No. 817 of 1962. 25th August, 1964. 


312 THE MADRAS LAW JOURNAL REPORTS. . . {1965 


The Notification was made by the State Government in exercise of powers 
vested in it by section 3 of the Madras Hindu Religious and Charitable. Endowments 
Act, 1951. That Act, by section 6 (4) defined “‘ Charitable endowment ” to mean 
all property given or endowed for the benefit of, used as of right by, the Hindu or 
the Jain community or any section thereof, for the support or maintenance of objects 
of utility to the said community or section. Section 3 provided that where the 
Government had reason to believe that any Hindu or Jain public charitable endow- 
ment was being mismanaged and was satisfied that in the interests of the 
administration of the endowment it was necessary to extend the provisions of the 
Act, it could do so by Notification in the Official Gazette after following the 
procedure prescribed in the Proviso to the section. The definition of “‘ Charita- 
ble endowment ” and section 3 both manifestly relate to Hindu public charitable 
endowments which are not exclusively Hindu in character. t was held by 
this Court in The State of Madras v. Seshachalam Chettiar Charities}. 


Rajagopalan and Srinivasan, JJ., in that case were of the view: 

“ The very definition of charitable endowment in section 6 (4) of the Madras Hindu Religious and 

Charitable Endowment Act of 1951) postulates the test of exclusiveness. Unless the benefit of 
the endowment is confined wholly to Hindus, it would not be a charitable endowment defined in that 
section. The prefix “ Hindu” to expression “ Public Charitable Endowment” in section 3 em- 
saat this feature. Section 3 cannot be invoked unless the endowment is exclusively Hindu in 
That view of the Statutory provisions was applied in Writ Petition No. 662 of 
1959 and Writ Appeal No. 75 of hee tg Naidu v. State of Madras) arising 
therefrom. Placing reliance on these decisions, Mr. Kumaraswami Pilla{ for the 
petitioner contends that the charity here in question is not a Hindu charitable 
endowment and the Notification would, therefore, be void as without jurisdiction. 
It is not clear who the founder of the charity was or what were the terms of the 
foundation. But in the affidavit in support of the petition as also in the impugned. 
Notification it is stated that the Odacheri Chatram and Water Pandal Charity 
were intended to serve a two-fold object, namely, teeding all wayfarers in the 
Qhatram and conducting water pandal charity. In fact, the charge levelled against 
ial daar in the impugned Notification is that these charities were not properly 
periormed and the endowment had been mismanaged. Nowhere does it appear 
that the charity was confined exclusively to the Hindu community. Taking it 
for granted that the founder of the charity was an ancestor of the petitioner and 
he was a Hindu, it does not follow necessarily from that fact alone that his intention 
was to confine charity to the Hindu wayfarers exclusively. The water pandal 
charity may be incidental to feeding ‘all wayfarers. But inasmuch as eeding 
wayfarers does not appear to have been confined exclusively to the Hindus, the 
result follows that it will not be governed by the provisions of Madras Act XTX of 
IQ5I1. 

But, in the circumstances, which will be adverted to presently, the petitioner 
will not be entitled to the benefit of the foregoing observations. The petitioner as 
I said, in the suit asked for a declaration that the impugned Notification was without 
jurisdiction only on the ground that the properties in question did not constitute 
a trust and that if they did, the trust was a private one. No objection to the validity 
of the Notification was raised in the suit on the ground that the charity was not 
exclusively confined to the Hindus. That suit was against the State Government 
and was devoted to an attack on the validity of the Notification. That bemg 
the case, the petitioner should have raised the objection to the validity of the Notifi- 
cation on the ground as well of the charity not being exclusively devoted to the 
Findus. In my view, therefore, the petitioner cannot be allowed to take the point 
by means of this Writ Petition. In fact, it appears the petition under Article 226 
of the Constitution has been filed only after the termination of the civil litigation, 
after the disposal of the Second Appeal at the admission stage. In effect, this 
petition is to make up for the omission of the petitioner in the suit. On the 
ground that the point was open to the petitioner in the suit, but nevertheless was 
ROE AE hn en EAE 
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not taken, which ought to have been taken, I am unable to accept the Contention. 
for the petitioner that he can agitate the point by means of this petition. 

On behalf of the respondent, another objection also is A eee namely, that 
though the impugned order was passed as early as 1958, the Writ Petition was 
filed in January, 1962. It is said that this long delay would in itself be a justification: 
for dismissing this petition. I should think so. But in justification, it may be 
said for the petitioner that he had been agitating the matter in the suit. The 
petitioner, however, cannot have a double advantage, namely, to have the delay 
condoned and at the same time, have the omission to take the point in the suit 


excused. 
The petition is dismissed, but with no costs. 
V.K. — Petition dismissed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MR. Justice K. S. VENKATARAMAN. 
Messrs. V. Raghavan & Company by its sole Proprietor 


S. K. Veeraraghavan .. Plaintiff* 
0. 
Messrs, Rambilas Nandlal, herein represented by one of its 
partners Indra Kumar Bhuwalka .. Defendants. 


Civil Procedure Code (V of 1908), section 16 (e) and Proviso—Scope—Suir for compensation for wrong te 
immovable property—Proper forum. 

The dominant principle underlying the enactment of the Proviso to section 16 of the Civil Proce- 

dure Code, is that the relief sought can be entirely obtained through the personal obedience of the 
defendant. From this point of view the other criterion of ‘ immovable property held by or on behalf 
of the defendant ’ mentioned in that Proviso may not be so important in some cases and may justifiably 
be ignored. When the Proviso is applied to section 16 (e), namely, suits for compensation for wrong 
to immovable pro the benefit of the Proviso would have to be curtailed if the criterion of immov- 
able property h by or on behalf of the defendant is to be strictly applied to such a case. Then the 
Proviso'will apply o y to some cases such as compensation for wrongidone to'immovable property while 
the defendant is still in possession, say as lessee or mortgagee d would exclude the benefit of the 
Proviso to a case where the defendant, after committing the wrong has surrendered possession of the 
property to the plaintiff. There is no reason in principle or in convenience as to why the benefit of 
the Proviso which is gear age to the first kind of cases where the defendant is still in possession on 
the date of the suit should be denied to a case where the defendant after committing the wrong has 
surrendered possession. 
_ _ The plaintiff obtained from the Government of Mysore a mining lease of certain mines situated 
in Mysore and entered into an agreement with the defendants for working the mines. The defendants 
caused damage to the mines by improperly working them. The plaintiff after obtaining ession 
of the mines from the defendants brought a suit in the City Civil Court, Madras, where the defendants. 
were carrying on business, claiming a certain sum as damages for the injury done to the mines. Later 
the suit was transferred to the Madras High Court on administrative grounds : 


Held that in the instant case it is permissible to ignore the criterion that the immovable pro 
should be held by defendant at the time of the institution of the suit and hence though the deen tant 
were not in possession of the mines at the time of the institution of the suit, the relief claimed by way of 

being obtainable entirely through personal obedience of the defendants, the case comes within 
the ambit of the Proviso to section 16 and therefore the City Civil Court and consequently the High: 
Court has jurisdiction to try the suit. 

Suit for recovery of damages from defendants on the ground of the defendants 
not working the mines leased out to them properly and thereby causing damage to 
the mines. 

Ramaprasada Rao, for Plaintiff. 

Sivaswami, for Defendants. 


The Court delivered the following 
JjJUDGMENT.—The ninth issue in the suit is ‘‘ has this Court no jurisdiction to 
try the suit??? This has been argued as a preliminary issue. The facts necessary 
er) | a res a 
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for the disposal of this issue may be shortly stated. The plaintiff Raghavan & Co., 
‘by its sole proprietor S. K. Veeraraghavan obtained a mining lease from the 
Government of Mysore valid till the year 1977. One of the mines is the Lakkihalli 
-mine concerned in the suit. The plaintiff sought the assistance of the defendants 
Rambilas Nandlal (Partnership) for working the mines. An arrangement was 
entered into on 3rd August, 1955. The defendants were to work the mines and 
inter alia sell the product to Hindu Mercantile Corporation (P.), Ltd. But the 
defendants did not work the mine properly.. They tapped the mines indiscriminately 
with a sole eye on quick returns. The plaintiff eventually obtained possession of 
the mines in November, 1959 from the defendants. The plaintiff claims in the 
suit a sum of Rs. 34,750 as the sum required to set the mines 1ight for proper and 
systematic exploitation. The suit was instituted in the City Civil Court and it 
has been transferred to this Court on administrative grounds. The mines are 
situate in the State of Mysore but the suit was instituted in the City Civil Court, 
Madras, on the ground that the contract was entered into at Madras and therefore 
the cause of action arose there (at least in part). 


The City Civil Court would have jurisdiction if the case can be brought under 
Section 20 (c), Civil Procedure Code, which says : 


_ _ “ Subject to the limitations aforesaid, every suit shall be instituted in a Court within the local 
limits of whose jurisdiction the cause of action wholly or in part arises” . 


But the contention of Sri Sivaswami. learned Counsel for the defendants, is that 
because of section 16 (e) of the Code which is one of the limitations to which section 
20 is subject, the City Civil Court would have no jurisdictior and that consequently 
this Court also would have no jurisdiction. It is here necessary to quote section 16 
of the Code in full : 
“ Subject to the pecuniary or other limitations prescribed by any law, suits— 

(a) for the recovery of immovable property with or without rent or profits, 

(b) for the partition of immovable property, 

(c) for foreclosure, sale or redemption in the case of a mortgage of or charge upon immovable 

(d) for the determination of any other right or interest in immovable property, 

(e) for compensation for wrong to immovable property, 

(f) for the recovery of movable property actually under distraint or attachment, 
shall be instituted in the Court within the local limits of whose jurisdiction the property is situate : 


Provided that a suit to obtain relief respecting, or compensation for wrong to, immovable pro- 
-perty held by or on behalf of the defendant, may, where the relief sought can be entirely obtained 
through his personal obedience, be instituted either in the Court within the local limits of whose juris- 
diction the property is situate or in the Court within the local limits of whose jurisdiction the defendant 
actually and voluntarily resides, or carries on business, or personally works for gain. 


Explanation : In this connection “ property ’” means property situate in India”. 


On the allegations in the plaint there can be no doubt that the suit is one for 
‘compensation for wrong to immovable property, namely, the mines, and section 
16 (e) would certainly apply. But Sri Ramaprasada Rao, learned Counsel for the 
plaintiff, relies on the Proviso to section 16 as enabling the plaintiff to institute the 
suit in the City Civil Court, Madras, because the defendants carry on business at 
Madras among other-places. Though at the time of the institutions of the suit, 
namely, 29th October, 1962, the defendants were not holding the mines, Sri Rama- 
prasada Rao contends that the plaintiff can invoke the Proviso because pee sabe ae 
was previously held at the time of the causing of the damage by the defendants. 
He further contends that the relief sought is only a monetary claim of damages 
and that it can be entirely obtained through the personal obedience of the defendants 
‘by arresting any of the partners or by seizure and sale of any of their properties in 
Madras. 


Sri Sivaswami, learned Counsel for the defendants, however contends that the 
plaintiff cannot invoke the Proviso because firstly the property was not held by or 
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on behalf of the defendants when the suit was instituted, that on the allegations in 
the plaint it was the plaintiff who was in possession on the date of the suit and that 
‘consequently the criterion ‘‘ immovable property held byor on behalf of the defen- 
dant” in the Proviso has not been satisfied. In other words, according to Sri 
Sivaswami, the criterion applies to the state of things at the time of the institution 
of the suit. Sri Sivaswami also contends that the other criterion in the Proviso 
has not been satisfied. According to him, the relief sought cannot be entirely 
obtained through the personal obedience of the defendants. . 


Both sides have cited some decisions but before examining them I think it 
necessary to examine the provisions of the Code independently. 


Under the heading ‘ Place of Suing ’ sections 15 to 25-have been enacted. Section 
{5 says that every suit shall be instituted in the Court of the lowest grade competent 
to try it and is not relevant for our purpose. Section 16 has already been quoted 
m full. It proceeds on the E Aei that a suit concerning immovable property 
(leaving out moveable property with which we are not concerned) has normally 
to be instituted in the Court within the local limits of whose jurisdiction the property 
ig situate. The Proviso is an exception to that permitting the institution of the 
guit elsewhere. Section 17 Says : : f Í 

“Where a suit is to obtain relief res ing, or com tion for ʻi le 
situate within the jurisdiction of keren Court. ae aia bo institut in aay C ae ne ae 
doca] limits of whose jurisdiction any portion of the property is situate : ` CER 
Provided that, i ject- i i im is iz- 

aei cn ee in respect of the value of the subject-matter of the suit, the entire claim is cogniz 
In other words this provision is supplementary to section 16. Section 18 is also a 
provision supplementary to section 16 and may be omitted for our purpose. Section 
19 deals with compensation for wrong done to a person or to movable property and 
can also be omitted. Then comes Section 20 and it may be necessary to quote 
th relevant portion of it : 


“ Subject to the lumitations aforesaid, every suit shall be instituted in a Court within the local 
limits of whose jurisdiction— 


(a) the defendant, or each of the defendants where there are more than one, at the time of the 
commencement of the suit, actually and voluntarily resides, or carries on business, or personally 
wroks for gain ; or 


(6) any of the defendants, where there are more than one, at the time of the commencement 
the suit, actually and voluntarily resides, or carries-on business, or personally works for gain provided 
that in such case either the leave of the Court is given, or the defendants who do not reside or carry 
on business, or personally work for gain, as aforesaid, acquiesce in.such institution ; or 


(c) the cause of action, wholly or in part, arises. 


Explanation I: Where a person has a permanent dwelling at one place and also a temporary 
residence at another place, he shall be deemed to reside at both places in respect of any cause of action 
arising at the place where he has such temporary residence. . 


Explanation II : A corporation shall be deemed to carry on business at its sole or principal office 
in India, or, in respect of any cause of action arising at any place where it has also a subordinate office, 
at such place”. ; 


It is unnecessary to refer to the other provisions in the Code. The principle 
underlying section 20 is of course that effective relief can be obtained by instituting 
the suit where the defendant resides or carries on business because in order to secure 
compliance with the decree he can be arrested or his property can be seized and 
sold. But this is made subject to the limitations preceding, one of which is section 16 
relating to immovable property, because effective relief cannot always be obtained 
in Tespect of immovable property merely by personal obedience of the defendant. 
For instance where the suit is for recovery of immovable property situate m Mysore 
State and if the defendant allows the suit to proceed ex parte, effective relief can 
be given to the plaintiff only by an officer of the Court in the Mysore State going 
to the spot and giving possession to the plaintiff if he obtains a decree. So too in 
the case of partition of immovable property effective relief can be given only by 
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going to the pol and effecting a partition. It is therefore easy to see the wisdom 
of the principles underlying section 16. But the Legislature has recognised that in 
some cases relating to immovable property, effective relief may be secured even 
without going to the place where the immovable property is situate and broadly 
speaking those cases are codified in the Proviso to section 16, and the Legislature 
has cnacted that in such cases the plaintiff will have the option of bringing the suit 
either in the Court within the local limits of whose jurisdiction the immovable 
property is situate or in the Court within the local limits of whose jurisdiction the 
defendant actually and voluntarily resides or carries on business or personally 
works for gain. In other words, the dominant principle underlying the enactment 
of the Proviso is that the relief sought can be entirely obtained through the personal 
obedience of the defendant. From this point of view the other criterion 

‘ immovable property held by or on behalf of the defendant ° may not be so important 
In some cases, for instance, in a case like the present. “Here the plaintiff himself 
is in possession and he will be satisfied it the defendants pay him the sum of Rs. 34,750 
claimed by him. On such payment the plaintiff will himself set the mines right. 
Lhe relief which is claimed can certainly be obtained though the personal obedience 
of the defendants by arresting any of the partners or by seizing their properties 
situate in Madras where they carry on business. Hence from the point of view of 
obtaining effective relief there can be no objection to the plaintiff having brought 
the suit in the City Civil Gourt. It may be assumed that the criterion of immovable 
property held by or on behalf of the defendant should normally be applied to the 
state of things as on the date of the institution of the suit. But from the point of 
view of the relief sought in this case that criterion does not seem to be essential. 
The plaintiff is in possession and he can get the relief he wants by getting money 
from the defendants. The fact that the plaintiff is in possession cannot make any 
difference to this result and the question of relief, with which after all the Court is 
concerned. It seems to me that so far as this case is concerned, on the reasoning 
of the matter, it is permissible to ignore the criterion that the immovable property 
should be held by the defendants at the time of the institution of the suit. It is 
not necessary for the purpose of this case to go further and find out why the 
Legislature had to introduce that ctiterion. But all the same, it may not be 
out of place to make some observations on that aspect. 


_ It may be noted that the Proviso applies not merely to a suit where compen- 
sation for wrong to immovable property is claimed (section 16 (¢)) but also to suit 
to obtain relief in respect of immovable property which would come under section 
16 (d). Section 16 (d) is in general terms. Obviously the Legislacure thought 
fit to enact that in such a case the immovable property should be held by or on 
behalf of the defendant before the plaintiff can avail himself of the benefit of the 
Proviso. For instance, if the property is not actually held by or on behalf of the 
defendant but is held by a stranger it may not be possible to give effective relief 
to the plainuff if the suit is brought in the Court within whose jurisdiction the 
defendant resides or carries on business because it may happen that the stranger 
who is actually holding the property is not within the jurisdiction of such Court 
where the defendant actually and voluntarily resides, There may even be a case 
of a defendant having leased the pro to a lessee say L and that lessee L may 
not be living within the limits of the jurisdiction of the Court where the defendant 
himself resides and may be living in the limits of the jurisdiction of another Court. 
The lessee cannot be said to be holding the property on behalf of the defendant 
but only on his own behalf. In such a case coming within section 16 (d) it is under- 
standable why the Legislature thought fit to introduce the criterion of immovable 
property held by or on behalf of the defendant. Since the Legislature was enacting 
the Proviso as a common proviso both under section 16 (d) and (¢) it appears to 
have inserted the words “ immovable property held by or on behalfof the defendant” 
even though it was essentially applicable to suits falling within section 16 (d). 
Indeed when we apply the Proviso to cases coming under section 16 (¢) namely, 
suits for compensation for wrong to immovable property, the benefit of the Proviso 
would have to be curtailed if the criterion of immovable property held by or on 
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behalf of the defendant is-to be strictly applied in such a case. The present case 
itself is an illustration of how the benefit of the proviso would have to be denied to 
the plaintiff even though the plaintiff could otherwise secure effective relief by 
bringing the suit in the City Civil Court. If we are to hold that the criterion of 
the property being held by or on behalf of the defendant should apply to all cases’ 
under section 16 (e), it would limit its application only to some cases such as compen- 
sation for wrong done to immovable property while the defendant isstillin possession, 
say as lessee or mortgagee, and would exclude the benefit of the Proviso to a case 
where the defendant, after committing the wrong, has surrendered possession of the 
property to the-plaintiff. There is no reason in principle or in convenience as to 
why the benefit of the Proviso which is applicable to the first kind of cases where. 
the defendant is still in possession on the date of the suit should be denied to a case 
where the defendant after committing the wrong has surrendered possession to the 
plaintiff. Hence on a consideration of the provisions of the Code as they stand 
unaided by the authorities, it seems to me that the RARA Court had jurisdiction 
to entertain the suit and consequently this Court will have jurisdiction. 


I shall now turn to the authorities. The decision mainly relied on by Sri 
Sivaswami, learned Advocate for the defendants is Crisp v. Watson’. There the 
suit was brought in the Court of the Recorder of Rangoon in respect of immovable 
property which was situate outside the limits of his jurisdiction (that is, outside 
the Municipality of Rangoon). The plaintiff was in possession of the property, 
namely, lands, and he alleged that while he was in possession, the defendant tres- 
passed into the property and carried away grass growing upon the land. He 
claimed a sum of Rs. 500 as damages and prayed for injunction restraining the 
defendant from any repetition of the act. On the question of jurisdiction the 
Recorder thought that the Proviso to section 16, Civil Procedure Code applied 
and he gave a decree to the plaintiff. On appeal preferred by the defendant the 
learned Judges held that the Proviso would not apply, that the case fell under 
section 16 (e), Civil Procedure Code, namely, that it was a suit for compensation 
for wrong to immovable property and consequently the Recorder had no jurisdiction 
and the suit was dismissed with costs. ‘The following two reasons were given as 
to why the Proviso did not apply. E. 

“ The Proviso relates to immovable property held by or on behalf of the defendant, and it cannot 
be contended, it seems to us, that when tho plaintiff for the purpose of obtaining damages for the purpose 
of founding his action, alleges that the property is in his possession and has been trespassed upon by 
the defendant, he is at liberty to say for the purpose of bringing it within this Proviso, that it is held by 
the defendant. Therefore we think that it cannot come within the Proviso, it being land not held 
by the defendant, according to the plaintiff’s own case. 

But in addition to that we do not think that a claim for to land can be said to be a claim 
which can be entirely obtained through the personal obedience of the defendant, even though it may’ 
be joined with a claim for an injunction ”’. 

With great respect I am unable to follow the first reason given by the learned 
Judges for not applying the Proviso, because it seems to me that they have paid’ 
undue regard to the words actually found without examining the reason behind 
the Proviso. There was no consideration of the matters which I have referred to 
in detail. I am also unable to agree with the second reason because, in my opinion, 
the relief for money could have been obtained entirely through the personal obedience 
of the defendant in such cases, just as a relief for injunction could be secured. There 
are also observations in some other cases, to which I shall presently refer, supporting 
my view. The manner in which the second reason has been set out implies that 
if the suit had been brought merely for injunction without the claim for damages, 
the learned Judges would have been prepared to entertain the suit. That would 
imply that to that extent they did not think that the fact of the plaintiff being in 
possession would have disentitled the plaintiff to the benefit of the Proviso. 


The next decision relied on by Sri Sivaswami is Diwan Lachman Das v. Haslett’, 
The plaintiff filed a suit in the Court of the District Judge of Lahore to enforce 
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specific performance of a contract made with the defendant for the sale to the 
defendant of a house situate in the Cantonment of Sialkot. The defendant objected 
to the jurisdiction of the Lahore Court. The objection was upheld on the ground. 
that the suit was for determination of a right to or interést in immovable property 
within the meaning of section 16 (a), Civil Procedure Code, 1882, that the right 
was directly in issue and not merely incidentally or collaterally in issue. It was 
held further that the Proviso to section 16 did not apply as the immovable property 
was not held by or on behalf of the defendant on the date of the suit. Now, in 
respect of the first reason it is in conflict with the view taken by the Full Bench of 
our Court in Velliappa Chettiar v. Govind Dass? where it was held that a suit for specific 
performance of a contract of sale brought by the purchaser in’ the High Court of 
Madras in respect of property situate outside the limits of Madras City was not a 
suit for land within the meaning of clause 12 of the Letters Patent. Ramesan, Jes 
observed at page 822 : 

“I may observe that in a suit for specific performance the decreo is primarily addressed to the 
defendant : that is, the Court acts in personam — which a Court of Equity. is always entitled to do. 
Though the land may be described in the conveyance, ıt is not going to be touched even in the execution 
of the decree as in the case of a decree for sale on a mortgage, nor does any issue as to the title to the 


land arises in such a suit. These are strong considerations for holding that a suit for specific perform- 
ance is not a suit for land.” 


Coutts-Trotter, O.J., observed at page 815: 


** But I do not think that the statute overrides one fundamental juridical distinction which obtains 
in every sas ar community in the world : viz., that between decrees that affect the status of indi- 
viduals, or bring about proprio vigore an immediate change in the ownership of property, and decrees 
whichjmercly purport to compel the defendant to do or abstain from domg something which the Court 
orders. In the technical language of law, it is known as the distinction between actions in rem and 
actions tn personam ; but the distinction, I think, is not technical but based as I have said on universally 
accepted judicial canons. ” 

The second reason given by the Punjab Court is again based on the actual words 
appearing in the Proviso to section 16 without going behind the purpose of the rule. 


The decision next referred to by Sri Sivaswami is Nallun Lakshmkantham v. 
Krishnaswami Mudaliar* where the suit was brought to recover money by sale of 
some property which the plaintiff alleged had been mortgaged by deposit of title 
deeds. It was held that it was a suit for land within the meaning of clause 12 of 
the Letters Patent and since the land lay outside the limits of the jurisdiction of 
this Court, this Court had no jurisdiction. The decision is not helpful on the 
construction of the Proviso to section 16, Civil Procedure Code, because there is 
no such Proviso in clause 12 of the Letters Patent. 


The decision next relied on by Sri Sivaswami is Srinivasa Atyangar v. Kanneppa 
Chetiy?. It was held there that a suit for damages for cutting and carrying away 
the trees on lands outside the local limits of the Ordinary Civil Jurisdiction of the 
High Court was a suit for land or other immovable property within the meaning of 
clause 12 of the Letters Patent. That decision again is not helpful on the construc- 
tion of the Proviso to section 16, Civil Procedure Code, because there is no such 
Proviso in Clause 12 of the Letters Patent. Sri Sivaswami however relied on the 
reasons given by Seshagiri Aiyar, J., for the decision. The learned Judge after 
quoting the cases cited on either side observed : 

“ I do not propose to examine the authorities any further. It is desirable to have a uniform rule 
of practice on a question of this kind. There can be no question that the balance of convenience, if 
that is any element in deciding this question, is in favour of declining jurisdiction. Although the 
defendant may be within the local limits, the witnesses to the trespass will not be ordinarily local 


residents ; if a Commissioner is to be appointed to make a valuation after examining the pr „it 
could better be done by a man on the spot”. operty 


Sri Sivaswami urged that similarly in this case in order to examine whether any 
damage was caused to the mines by the defendants, and if so, the quantum of 
damages, it would be necessary to send a Commissioner to submit a report after 
Se ee eee ee 
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examining the property and it could better be done by aman on the spot through the 
Court within the local limits of whose jurisdiction the mines are situate. But no 
such criterion is laid down in the Proviso to section 16 and the adoption of such a. 
criterion would rob the Proviso of its utility for all practical purposes. For instance,, 
take a case where the defendant is still in possession as lessee or mortgagee and the 
plaintiff brings a suit for damages for wrong done to the property by the defendant. 
Though both the criteria in the Proviso to section 16 seems to be satisfied in such a 
case Sri Sivaswami’s argument would entail that the Proviso cannot be applied 
because it will be more convenient for the ‘Court within whose jurisdiction the 
mines are situate to appoint a Commissioner to assess the damage. 


The next decision relied on by Sri Sivaswami is Maharaja of Jepypore v. Sri 
Lakshmi Narasimha! where a suit in respect of cess on certain lands within the Agency 
Tracts of Vizagapatam District was held to be a suit for land or other immovable 
property within the meaning of the Agency Rules which were identical in that 
respect with clause 12 of the Letters Patent. There was no Proviso in the Agency 
, Rules like the Proviso to section 16 Civil Procedure Code and therefore that decision. 
also is of no help to us. 


I shall now turn to some of the cases-cited by Sri Ramaprasada Rao, learned 
Counsel for the plaintiff. It is sufficient to refer to Mahadeo Govind v. Ramachandra 
Govind? which itself followed Kasinath v. Anant®. In Mahadeo Govind v. Ramachandra: 
Govind? the suit was filed in the Court of the Assistant Judge of Belgaum in Bombay 
Presidency to recover mesne profits of certain lands situate in Kurandwad State 
outside British India. The defendant relied on section 16, Civil Procedure Code, 
as barring the Court’s Jurisdiction. The learned Judges repelled this argument. 
They pointed out that since the land lay outside British India, section 16 itself had 
no applicatior and that on general principles the relief claimed was a personal 
reliet in respect of which the Belgaum Court within whose jurisdiction the defendant 
resided would have jurisdiction. But in the course of the discussion they pointed 
out that even if the land had been within British India (though outside Belgaum) 
so as to attract section 16, still the case would have fallen within the Proviso to section 
16 because the relief sought in the case could be entirely obtained through the 
personal obedience of the defendant. They observed : 

“ So that assuming for the moment that the suit was one for mesne profits relating to land in. 
British India, and the land had been outside the local limits of the jurisdiction of the Court at Belgaum, 
still if the decree directed something to be done which could be done through the nal obedience 
of the defendant, such as the payment of money, then the Belgaum Court would have jurisdiction to. 
entertain the suit”. 2 
This is a clear pronouncement though obttor that a claim for payment of money 
will be a case where the relief sought can be entirely obtained through the personal! 
obedience of the defendant within the meaning of the Proviso. No doubt that con- 
trary opinion expressed by the learned Judges of the Calcutta High Court in Crisp v. 
Waston*, was not referred to in the Bombay decision, but I think the Bombay decision 
lays down the correct principle. Kasinath v. Anant®, which was followed in the above 
case also lays down the same principle, quoting Lord Selbourne in Ewing v. Orr 
Ewing": 

“The Courts of Equity in England are, and always have been, Courts of conscience, operating in 
personam and not in rem ; and ın the exercise of this personal jurisdiction they have always been. 
accustomed to compel the performance of contracts and trusts as to subjects which were not either 
‘locally or ratione domicilii within their jurisdiction. They have done so, as to land, in Scotland, in. 
Ireland, in the Colonies, in foreign countries ” . 

There the suit was brought by a pujari (priest) to recover his share of the income 
derived by another pujari from certain endowments which were situate outside- 
British India. It was pointed out that the title to the endowment was not in ques- 
tion and that what was in question was only sharing of the money after it was received 





- 


1. (1918) 35 M.L.J. 284. 4. (1893) I.L.R. 20 Cal. 689. 
2. (1921) I.L.R. 46 Bom. 108. i 5. (188319 A.C. 34 at 40. 
3, ? } L.L.R. 24 Bom. 407. 
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‘by the defendant and that the Court at Nasik within whose local limits the defendant 
resided would have jurisdiction. 
In the course of the discussion I referred to section 120, Civil Procedure Code, 
which says :. 
“ The following provisions shall not apply to the High Court in exercise ofits Original Civil Juris- 
diction, namely, sections:16, 17 and 20.” 
That is because of the existence of clause 12 of the Letters Patent which provides for 
such matters. But section 120 will not apply to this suit so as to oust the applica- 
bility of section 16 because the suit was instituted in the City Civil Court and not 
in the High Court and what we have to see is the jurisdittion of the City Civil Court. 
In other words if the City Civil Gourt would have had no jurisdiction because of 
section 16, Civil Procedure Code, this Court would not acquire jurisdiction on the 
ground that section 16 would not be applicable to a suit instituted in this Court. 
‘Conversely, if the suit was properly instituted in the City Civil Court, then this Court 
would have jurisdiction, the transfer being valid under clause 13 of the Letters 
Patent and section 24, Civil Procedure Code. Indeed both Counsel agreed to that 
section 120 would not be relevant. I may add that the view that section 120 would 
apply so as to exclude section 16 would also bring in another complication, namely, 
that clause 12 of the Letters Patent would have to be applied and there is no Proviso 
in clause 12 siniilar to the Proviso to section 16. But it is unnecessary to pursue the 
enquiry whether this Court would have jurisdiction under clause 12 of the Letters 
“Patent to try the suit because in my view the question to be determined is whether 
the City Civil Court where the suit was first instituted had jurisdiction under section 
16, Civil Procedure Code. 


For the reasons stated above, I hold that the case comes within the Proviso to 
section 16, Givil Procedure Code and that this Court has jurisdiction to try the 


suit. . 


VK. a Order accordingly. 
IN THE HIGH QOURT OF JUDIGATURE AT MADRAS. 
(Special Original Jurisdiction.) l 
PRESENT :——MR. Justice K. VEERASWAMI. 
Merla Jagannayakaiu .. Petitioner* 
D. 
‘The Presiding Officer, Labour Gourt, Madras and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 38-C (2)—Scops—Termination of services—When amounts 
rto retrenchment—Computation of arrears of salary of discharged workman—lIf can be done under section 33-C (2). 
Termination of services in order to be retrenchment should be of surplus labour. Murugesa 
Naicker Co. v. Presiding oy deel Labour Court, (1963) 1 M.L.J. 158 and Rainaswami- Nadar v. Presiding 
Officer, Labour Court, Madurai, (1964) 1 M.L.J. 303, Rel. on. 
Where the Labour Court acting under section 33-C (2) of the Industrial Disputes Act did not 
. direct its mind to find whether the services of the workman concerned were dispensed with on the 
ground of lus labour but assumed that from the fact that his services were terminated it automati- 
. cally follo that he was retrenched from service and awarded retrenchment compensation. 


Held : that there was a misdirection and the order awarding compensation should be quashed. 


Sub-section (2) of section 33-C of the Industrial Disputes Act is wider in scope than sub-section(1) 

_and not confined to computation of the benefits arising out of an award, settlement or under the provi- 

sion of Chapter V-A of the Act. How wide is sub-section (2) and what classes of cases will fall within 

vits ambit is a matter which has to be decided in each case. But in a case where an employee’s Ta 

. has been terminated, section 33-Q (2) will not be applicable for computation of arrears of salary on the 

basis of his former contract of employment. Central Bank of India v. Rajagopalan, (1964) 2 S.C.J. 176 : 
A.LR. 1964 S.C. 743 : (1963) 2 L.L.J. (S.C.) 89, followed. 


FI Petition under Article 226 of the Constitution of India, praying that in the 
-circumstances stated in the affidavit filed therewith the High Court will be pleased 





“*W.P. No. 1138 of 1962. 8th September, 1964. 
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to issue a Writ of -certiorari calling for the records in Claim Petition No. 588 of 1960 
on the file of the Labour Court, Madras, the 1st respondent herein respecting the 
petitioner and quash the order dated 31st May, 1961 and made therein. 


K. N. Subramaniam, for Petitionen. 
K. Venkataswami, for Additional Government Pleader for Respondents 1 to 3. 


The Court made ‘the following 


ORDER :—The fourth respondent; on the ground that he had been retrenched 
from the service of the fifth respondent of which the petitioner was a partner, applied 
to the Labour Court, Madras, ‘under section 33-C (2) of the Industrial Disputes 
Act, for computation of the benefits of retrenchment compensation, notice-pay and 
arrears of wages. The fifth respondent was a fim of partnership constituted on or 
about 25th September, 1958. On 12th September, 1959, the.petitioner went out 
of the firm and ceased to be a partner,-as he claims. The firm was engaged in pro- 
duction of a picture by name ‘Samajam’ in Telugu. The fourth respondent 
claimed that he was employed in the firm from April, 1958 to December, 1959, 
and, on 31st December, 1959, the management terminated his service without any 
reason and without any notice. He claimed Rs. 200 as retrenchment compensation, 
another sum of Rs. 200 in lieu of notice, the sum being his salary fora month, and 
Rs. 4,200 as arrears of salary: from April, 1958 te December, 1959. The Labour 
Court allowed the entire claim. The petitioner states that he, having gone out of 
the partnership as early as September, 1959, knew nothing about the proceedings 
under section 33-0 (2) and he had no notice of them. The first notice that he had 
was in or about August, 1962, when the order of the Labour Court was sought to 
be executed against him under the provisions of the Revenue Recovery Act by the 
Collector of East Godavari, on a request for the purpose from the Collector of Madras. 
He has, therefore, applied to this Court to quash the order cf the Labour Court. 

It is argued for the petitioner that, nowhere in its order, the Labour Court has 
directed its mind to find whether this was a case of retrenchment at all. It has 
not found that the services of the fourth respondent were dispensed with on the 
ground of surplus labour. -Itis only in such a case, according to the petitioner, the 
termination could be called as retrenchment. - 


I think this contention is well-founded. In Murugesa Naicker Co. v. Presiding 
Officer, Labour Court’, this Court held that termination of services in order to be 
retrenchment should be of surplus labour and iri an industry which was continuing 
and not closed or.transferred. Rathinaswamt Nadar v. Presiding Officer, Labour Court, 
Madurai*, also took the same view. In this case, as in the first of those cases, the 
Labour Court assumed that it automatically followed from its finding that the ser- 
vices of the workman had been terminated that he was retrenched from service. 
That is a misdirection and the Labour Court’s order, in so far as it related to notice- 

-pay and retrenchment compensation should be quashed. 


The further contention for the petitioner is that the labour Court had no juris- 
diction to compute arrears ofsalary. In Dania Doratraj v. Management of Buckingham 
.@ Carnatic Co.? this. Court dealing with the scope of section 33-C, expressed the 
view that there was no special reason why sub-section (2) of section 33-C should he 
read de hors the purpose of the section, namely, to, provide 4 machinery for speedy 
execution and as comprehending any benefit whatever awarded outside the pro- 
vision of the Industrial Disputes Act. I held that the words “any benefit” in 
Section 33-C (2) mfeant only that which flowed from a settlement or an awatd or 
‘under the provisions of Chapter V-A of the Industrial Disputes Act. But Daniel 
Dorairaj v. Management of Buckingham & Carnatic Co., Lid.4, which was an appeal 
from Daniel Doratraj v. Manag ment of Buckingham & Carnatic Co., Ltd.?, took a differ- 
ent view following Central Bank of India v. Rajagopalan.’ The learned Judges refer. 





1. (1968) 1 M.L.J. 158. ) 4, (1963) 2 M.L.J. 557. 
2. (1964) 1 M.L.J. 303. 5. (1964) 2S.C.J.176 : A.I.R.1964 S.C. 743: 
ood, (1962) 2 MLJ. 47. (1963) 2 L.L.J, (S.C.) 89.. 
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Ting to the view in Daniel Doratraj v. Management of Buckingham & Carnatic Co., 
Lit 1 observed : 

“The view taken by the learned es can no lo be orted having regard to the decisi 

in Central Bank of N v. an Their Lordia of Gha Supreme Court after ha raat 
dealing with the scope of the section, held that sub-section (2) of section 33-C was wider in scope that 
sub-section (1)”’. 
Daniel Dorairaj v. Management of Buckingham & Carnatic Co., Lid.1, was a case in 
which section 33-0 (2) was invoked for computing the benefit arismg from a private 
arbitration award. It has, therefore, to be taken that sub-section (2) of section 33-C 
is wider in scope than sub-section (1) and not confined to computation of the benefits 
arising out of an award, settlement or under the provisions of Chapter V-A of the 
Industrial Disputes Act. But how wider is sub-section (2) and what classes of cases 
will fall within its ambit is a matter which has to be decided in each case, and it is 
not possible to comprehensively lay down the classes of cases which may fall within 
its ambit ; in fact, in Central Bank of India Ltd. v. Rajagopalan*, the Supreme Court 
considered such an attempt to be not desirable. This is what the Supreme Court 
observed : 

‘Thus, our conclusion is that the scope of section 33-C (2) is wider than section 33-C (1) and 
cannot be wholly assimilated with it, hench for obvious reasons, wo do not propose to decido 
or indicate what additional cases would fall under section 33-G (2) which may not fall under 
section 33-C (1).” 

But, their Lordships, at the same time, indicated : 

“Ifan employee is dismissed or demoted and it is his case that the dismissal or demotion is 
it would not be open to him to make a claim for the recovery of his salary or wages under section 33-C 
2). His demotion or dismissal may give rise to an industrial dispute which may be appropriately tried, 

ut once it is shown that the employer had dismissed or demoted him, a claim that the dismissal or de- 
motion is unlawful and, therefore, the employee continues to be the workmen of the employer and 
is entitled to the benefits due to him under a pre-existing contract, cannot be made under section 
93-C (2). ” 
This, no doubt, is a case where the fourth respondent claimed to have been retrench- 
ed from service. I have already held that, in the absence of a finding thathis termi- 
nation of service was consequent upon the fact that he became a surplus, his claim 
did not fall within Chapter V-A. He is no longer an employee of the firm ; but 
he could have raised an industrial dispute on his non-employment. He is relying 
on his former contract of employment. He will have other remedies to realise his 
arrears of salary. In my opinion, to such a case, section 33-C (2) will not be appli- 
cable for computation of arrears of salary. In fact there appears to have been no 
dispute as to the quantum of salary per month which the fourth respondent was 
receiving, and hardly any problem can arise which could justifiably be brought 
under sub-section (2) of section 33-0. No computation of any benefit in terms of 
money would arise in this case. 

On that view, the petition is allowed, and the order of the Labour Court is 
quashed, ‘There will be no order as to costs. 


V.K. —— Petition allowed. 
IN THE HIGH QOURT OF JUDICATURE AT MADRAS. 
(Contempt Jurisdiction.) 

PRESENT :—Mr. S. RAMACHANDRA Iver, Chief Justice AND Mr. Justice K. 
SRINIVASAN. 
The Advocate-General of Madras ~ Applicant* 

_ D 

S-V. Thonthi, Ghakkampatti, Andipatti Post, Madurai Dt. .. Respondent. 

Contempt of Court—Litigant addressing a letter to Chief Justice of Madras alleging that the District Fudge 
before whom his appeal is pending is currupt—No attempt to justify allegation-—Amotnts to gross contempt—Litigant 


The respondent who was a party to an appeal pending before a District Judge wrote a letter to the 
Chief Justice of Madras making the allegation without any attempt at justification thereof that the 
ee —————————————— 


1. (1962) 2 M.LJ. 47. 743: (1968) 2 L.L,J. (S.C.) 89. 
2, (1964) 2S.C.J. 176: A.LR. 1964 S.C. 
*Contempt. A, No. 3 of 1964. 17th September, 1964, 
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District Judge was corrupt and that he apprehended that ajust decision would not be rendered by 
ae in the appeal pending before him. Ho also invited an enquiry on the allegation contained m that 
etter. ; 


_ Held, that the respondent was guilty of gross contempt for the statement contained in the letters 
which was prima facie of a libellous nature would, if published—the respondent did intend to publish 
it—create an apprehension in the minds of the litigants as to the impartiality of the Judge but tbat 
It would be cient in all the circumstances of the case to merely admonish the respondent who was 
a disappointed litigant. 
es Brahma Prakash Sharma v. State of U.P., (1953) 2 M.L.J. 231 : (1953) S.C.J. 521 : 1953 S.C. 1169 

. On. 


Application praying that this Court be pleased to take such action as it thinks 
fit and necessary against the respondent herein and pass suitable orders. 


The Government Pleader on behalf of the Applicant. 
V. M. Lenin, for Respondent. ` 
° The Judgment of the Court was delivered by 


S. Ramachandra Iyer, C.F.:—This is an application filed by the Advocate-General 
for committing the respondent, S.V. Thonthi, for contempt of Court. The respon- 
dent was a party to an appeal pending before the District Judge of Ramanathapuram. 
He wrote an i d letter addressed to the Chief Justice of the High Court of Madras 
by registered post with acknowledgment due, making the allegation that the District 
Judge was corrupt. The letter also stated that the respondent apprehended that a 
just decision would not be rendered by the District Judge in the appeals pending 
beore hm. At the time when the letter was written, arguments, in the appeals had 
been heard by the learned District Judge ; but judgment had not been delivered. 
There can be little doubt that this letter amounted to gross contempt of Court, inas- 
much as it made a serious Charge against the District Judge without any attempt 
at justification thereof. There can be little doubt also that the object of the respon- 
dent was to see that the appeals were transferred to some other Judge even before 
the judgment in the case was delivered. Further the letter ae facie of a libel- 
lous nature. The statement contained in it would undoubtedly, if published create 
misgivings and apprehensions in the minds ofthe litigants and the public as to the 
probity and impartiality of the District Judge. 


Mr. V. M. Lenin, Counsel appearing for the respondent, expressed on behalf 
of his client unqualified regret for what he had done. But, unfortunately, learned 
Counsel coupled that expression of regret with an argument that the writing of a 
letter in those terms would be merely an impropriety not amounting to contempt. 
An apology in proceedings for contempt can hardly be coupled with an argument of 
innocence. We therefore felt it our duty to consider whether, notwithstanding 
the apology, the respondent was guilty of the contempt. In this connection learned 
Counsel has referred us to the decision of the Suprme Court in Brahma Prakash Sharma 
v. State of Uttar Pradesh}, to support his contention that allegations against the probity 
of a Judge would not amount to a contempt. That decision, however, far from 
supporting the respondent, is really against him. In that case, a Bar Association 
passed a resolution against two officers of the Judicial Department, stating that they 
were “incompetent in law” to do judicial work and that they did not inspire confi- 
dence and were given to stating wrong facts in passing orders, etc. The Supreme 
Court held that, having regard to all the circumstances of the case, the contempt was 
of a technical character, and that the High Court which took notice of the contempt, 
should have opi the charges, in view of the fact that the respondent had by then 
tendered; unqualified apology. The Surepme Courtin Brahma Prakash caset however, 
pointed out that, before the question whether a particular criticism of a presiding 
officer would amount to contempt or not can be answered, the Court has got to 
see “ whether it is in any way Calculated to interfere with the due administration of 
justice in these Courts, or, in other words, whether such statement is likely to give 





lL. (1953) 2 M.LJ. 231 : (1953) S.C.J. 521 : A.ILR. 1953 S.C. 1169. 
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rise to an apprehension in the minds oflitigants as to the ability ofthe two judicial 
officers to deal properly with the cases coming before them or even to embarrass the 
officers themselves in the discharge of their duties”. Judged by this test, there can 
be little doubt that the respondent, in imputing corruption to the District Judge 
committed contempt, for, the statement contained in the letter, if published, would 
create an apprehension in the minds of litigants as to the impartiality and probity of 
the District Judge. 

It is next contended that the letter in the present case was not intended for publi- 
cation and that therefore it cannot be said that the allegations contained therein, 
though of a serious nature, could in any way bring down the reputation of the Judge- 
Support for that argument was sought in the decision of the Allahabad High Court 
in State of Uttar Pradesh v Shyam Sunder Lal Faint. However, we are unable.to see 
how that decision can have any'application to the present case. Here, the respon- 
dent did intend that his letter should be published. He invited an enquiry on the 
allegation contained in that letter. The object, as we said, was to remove the ease 
from the file of the District Judge to some other Court, The contention that the 
letter was not intended to be published and that therefore the libellous statements 
contained therein should not be taken serious notice of, cannot therefore be accepted 


" Bat, in view of the regret now expressed before us, we have to consider whether 
we should proceed after treating him guilty of contempt to punish him or whether 
it would be sufficient in all the circumstances of the case to deal with’ him lightly 
by merely admonishing him. - . i Ta i 

The respondent has to-day filed a counter-affidavit in this Court, which, while 
apologising unreservedly for his letter; proceeds to give vague justificãtion for that 
letter. He says that he found a son of the defendant in the appeal pending before 
the District Judge entering the District Judge’s bungalow at 6 P.M.on 28th March, 

1964, and that, from that, he in his distressed state of mind, concluded, for which 
conclusion he now regrets that the entry was not for a legitimate purpose. This 
statement was not contained in the letter which forms the subject-matter of the con- 
tempt. Secondly, the statement itself appears to us to be too vague to be accepted. 


‘Nothwithstanding the fact that the respondent has proceeded to give a false 
explanation for his letter, we do not consider that, in all the citcumstances of the 
‘present case, any serious action need be ‘taken against him. .He was, undoubtedly, 
a disappointed litigant, and by the time the arguments were over, he must have 
thought that his chances of success before the District Judge were remote. This 
disappointment, perhaps, induced him, he does not appear to be a man of much 
education to write the letter he did, which, he now accepts, was very improper for 
him to have,done. Under the circumstances, we consider that, while holding him 
guilty of contempt, it would be sufficient to admonish him. .Ordered accordingly. 


The respondent will pay the costs of the Government. 
V.K. ' —— ae Order accordingly, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

. (Special Original Jurisdiction.) 

a ae PRESENT :—MR. JUSTICE K. SRINIVASAN. 

G. Rukmani Ammal = = .. Petitioner* 

a J. 
Accommodation Controller, ‘Madras ) > 4 .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 3 (10):(c)—Scope—Otwner occu- 
pring part of building for few days only, in the month—Building 1f exempted by section 3 (10) (c). 
Section 3 (10) (c) of the Madras Buildings (Lease and Rent Control) Act, does not require that the 
owner should be in actual residence of a portion of the building. It may be that a person who does not 
aS 


1, LLR. (1954) 2 All. 278. 
*W.P. No. 961 of 1962. . " 8 py e .'. 2 + 19th October, 1964. 
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choose to reside permanently in one place may keep a part of his premises always available for his occu- 
pation and occupy ıt from time to time. That will just þe, as much occupation as occupation for all the 
time permanently by the owner. Thus, even if the owner occupies‘ part of the b ding for only a 
few days in a month the buildmg would stand exempted by reason of section 3 (10) (e). ` 

Even if the owner should lock up one,room in the premisés and keep it under his control that would 
amount to his occupation of that portion of the building. ” ke Ta 

‘Petition under article 226 of the Constitution of India, praying that in the cir- 
cumstançes stated therein and in the affidavit filed therewith, the High Court will be 
pleased to issue a writ of certiorari calling for the records in Ag/7654/62 dated 
11th May, 1962, on the file of the Respondent requiring and allotting the portion 
in the first floor of the premises No. 21, T.P. Koil Street, Triplicane, Madras, for 
Governmental purposes, and quash the order made therein. 


P. V. Subramaniam, for Petitioner. l i 
S. Mohan, for Additional Government Pleader on behalf of Respondent. ` 
.The Court made the following 


ORDER :—The short question that arises in this Writ Petition is whether by 
reason of section 3 (10) of Madras Act (XVIII of 1960) the proceedings taken by the 
Accommodation Controller for requisitioning a portion of the building of the peti- 
tioner are valid. The admitted facts are that the petitioner is occupying a portion 
of the building, which belongs to her, and other portions of this building have been 
let out to tenants. One portion on the first floor fell vacant and the Accommoda- 
tion Controller purported to exercise his powers under section 3 (3) of the Act and 
allot that portion to a tenant nominated by him. The petitioner brought to the 
notice of the respondent, that, since a part of the building is in her occupation, the 
building stands exempted by reason of section 3 (10) of the Act. But this objection 
of the petitioner was not heeded. Hence this petition. 


On behalf of the respondent it is stated that the petitioner did intimate the res- 
pondent that she was staying in the premises with her daughter for several days in 
the month. But the respondent took the view that, since the petitioner was not 
permanently residing in the premises and as she was residing at premises No. 2, 
Kondalier Street, George Town, Madras, with her husband, the case would not come 
within section 3 K 0) of the Act, and it is for that reason that the respondent claims 
that the order allotting the portion to a tenant is within his jurisdiction. 


On a consideration of the matter I am satisfied that the contention of the peti- 
tioner has to prevail. Section 3 (10) states that nothing contained. in this section 
shall apply (c) to a residential building, a part only of which is occupied by the full 
owner and the whole or any portion of the remaining part of such building is-left 
to any tenant. It is not denied by the respondent that the petitioner is in occupa» 
tion of a part of the building. That she is not’continually and permanently in such 
occupation for,all the 30 days in the month is certainly ofno consequence. On behalf 
of the petitioner learned Counsel urges, that, even if the petitioner should only lock 
up one room in the premises and keep it under her control, that would amount to 
her occupation, of that portion of the building. , I am inclined to agree with this 
argument. The section does not require that the owner should be in actual residence 
of the portion. It may be that a person who does not choose to reside permanently 
in one place may keep a part of his premises always available for his occupation and 
occupy it from time to time. That will be just as much occupation as occupation 
for all the time permanently by the owner. _ This provision is a new one, which did 
not find place in the old Act. If.one can imagine the reasons which led to the intro- 
duction of this clause, it may well be that the Legislature intended that when the 
owner is himself in occupation of a part of the building, the choice of a tenant in 
-respect of the other part of the building should be left to him. Cases have not in- 
frequently arisen under the old Act where the Accommodation Controller has 
thrust upon a landlord a tenant of a religious persuasion and practices different from 
that of the owner, who was also occupying the building. This undoubtedly led to 
considerable hardship on the part of the landlords and it is presumably to avoid 
such situations that a provision of this kind has been enacted. 
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Whatever that may be I am satisfied that even if the petitioner occupies the 
building only for a few days in the month it is nevertheless occupation within the 
meaning of the section. It should follow that the residential building stands exemp- 
ted from the operation of the provisions of the Act. The petition is allowed. 
‘The rule is made absolute. There will, however, be no order as to costs. 


V.K. — Petition allowed, 
IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 
PRESENT :—MR. Justro M. NATESAN. 
Kolandavel Gounder and another >» Appellants* 


J. 
Chinnappan alias Nachippa Goundan and three others eœ Respondents. 


Limitation Act (IX of 1908), sections 6, 7 and 8 and Article 126—Scope—Sale by father on behalf of him- 
self and his minor sons—Suit by sons for partition and separate possession of properties sold on ground that sale was 
not binding on them—Period of limitation. i 

Sections 6, 7 and 8 of the Limitation Act Sine must be read together. Section 8 imposes a limi- 
tation on concessions provided under sections 6 7 to a person under a disability to a maximum of 
three years after the cessation of the disability. 

The manager of a joint family executed a deed of sale of the suit properties in favour of the second 
<defendant,the sale purporting to be for himself and as guardian of his minor sons, the two plaintiffs 
and the third defendant. The second defendant in his turn sold the properties to the first defendant. 
Possession ed from the father to the alience (lst defendant) on 17th August, 1942. The third de- 
fendant quished his interest in favour of the alienees. The father died in 1948 and his eldest son, 
the first plaintiff became the manager. On 9th January, 1958, the plaintiffs filed a suit for partition and 
separate possession of their 2/3rd share in the suit properties on the ground that the sale was not bind- 
ing on them. The first T became a major in 1946, the second plaintiff in 1949 and the third 
defendant in August, 1955. There was no dispute that the case was governed by Article 126 of the 
E Act which provides for a 12 year period of limitation from the date the possession passes to 

e aleinec. 


Held, that the suit filed by the plaintiffs who became majors more than threo years prior to the suit 
was barred by limitation under Article 126 read with sections 6, 7 and 8 of the Limitation Act. 


The first plaintiff as manager was even in 1948 competent to give a valid discharge on behalf of his 
brothers without their concurrence as required under section 7 of the Limitation Act. He should, 
therefore, in any event, have filed tho suit within three years from the death of his father, when he 
became manager. If there is a manager capable of giving a valid discharge and if he does not institute 
a suit within the time allowed by law, a suit instituted even by the minor members within three years 
‘after their attaining majority would be barred. 

Appeal against the decree of the Court of the Subordinate Judge of Salem in 
Appeal Suit No. 1g of 1961 preferred against the decree of the Court of the District 
Munsif of Namakkal in O.S. No. 61 of 1958. 


K. G. Srinivasa Ayyar, for Appellants. 
D. Ramaswamy Ayyangar, and T. K. Subba Rao, for Respondents. 
The Court delivered the following 


a .—This Second Appeal has been preferred by the plaintiffs whose 
suit for partition and separate possession of their 2/3rd share in the suit properties 
has been dismissed by the lower appellate Court on the ground of limitation, revers- 
ing the decree in their favour by the trial Court. The suit properties, about 3 
acres 75 cents of agricultural lands, admittedly belonged to their father, Kailas a 
Kandar who died in April, 1948. The plaintiffs and the grd defendant are his sons, 
the 4th defendant being the widow of Kailasa Kandar. Kailasa Kandar executed 
a deed of sale of the suit properties in favour of the 2nd defendant in the suit, the 
sale purporting to be for himself and as guardian of his minor sons, the plaintiffs 
and 3rd defendant. This sale was on the roth of February, 1940 and is evidenced 
by a registration copy of the sale deed (Exhibit B.1). The second defendant, in his 
turn, sold the properties to the first defendant in the suit under Exhibit B-2 on 17th 
August, 1942, and it is now the concluded finding of fact that possession passed ` 
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from the father to the alienee (1st defendant) on 17th August, 1942. Both the Courts. 
below have concurrently found that the alienations by the father to the 2nd defen- 
dantunder the original of Exhibit B-1 and by the second defendant to the first defen- 
dant, Exhibit B-2 are not valid and binding on the plaintiffs. While on this finding 
the trial Court decreed the suit and granted a preliminary decree for partition, 
negativing the plea of limitation, the appellate Court has upheld the contention of 
the contesting defendant that the suit is barred by limitation. 


There is no dispute that the Article of the Limitation Act which is applicable 
is Article 126. Article 126 provides for a period of 12 years from the time when. 
the alienee takes possession of the property. The cause of action arises with the 
passing of possession. In this case the 1st plaintiff was born in 1928, the second. 

laintiff in 1931, and the 3rd defendant on 13th August, 1'937. Reliance is placed 
by the plaintiffs on sections 6 and 7 of the Limitation Act. The suit was filed on 
oth January, 1958, and it is contended that the 12 years period, in view of the mino- 
rity of thesons,should be counted from the date when the youngest of the sons, that 
is, the grd defendant became major. Alternatively itis contended that the first plaintiff 
became manager of his family only in April > 1948; on the death of his father, when 
only he was competent to give discharge on b of his brothers also, that, therefore, 
the time would commence to run against all of them only from April, 1948, that 
the plaintiffs are entitled to the period of 12 years from April, 1948. This contention. 
ignores section 8 of the Limitation Act. Section 8 provides : 

“ Nothing in section 6 or in section 7 Appia to suits to enforce rights of pre-emption, or shall be 
deemed to extend, for more than three years from the cessation of the disability or the death of the per- 
son affected thereby, the period within which any suit must be instituted or application made. ” 
Learned Counsel for the appellants contend that section 8 provides a limitation in 
cases of cessation of the disability,and that incapacity to give discharge is not dis- 
ability contemplated under section8. Butthis interpretation overlooks that section 7 
only lays down conditions under which the disability of one of the joint plaintiffs 
or applicants shall or shall not entitle any of them to the exemption to which the for- 
mer, if he were a sole plaintiff or sole applicant, would be entitled. Section 7 only 
supplements section 6 ofthe Act, and the three sections should be read together. 
As summarised in Mitra’s Law of Limitation and Prescription, Volume I, 7th 
Edition at page 101: 

“ The law allows the maximum period of 3 years from the statutable cause of action or the full pe- 
riod from the ordinary starting point of limitation, whichever is more advantageous to the plaintiff. 
A person under disability may institute a suit within the oe marae after the disability has ceased. 
as he would otherwise have been allowed under the first Schedule, but subject to the proviso that the 
time shall not in any case be extended for more than three years from the cessation of the disability.” 
It is plain, on a reading of sections 6, 7 and 8, that section 8 imposes a limitation on 
the concession provided under sections 6 and 7 to a maxintum of three years after 
cessation of the disability. 

In this case, the first plaintiff became manager of the family in April, 1948 on 
the death of his father. He had become major in 1946, and the second plaintiff 
wag a major in 1949. The first plaintiff as manager was even in 1948 
competent under the personal law to give a valid discharge on behalffof 
his brothers without their concurrence asrequired under section 7 of the 
Limitation Act. He should, therefore, in any event, have filed the suit within 
three years from the death of his father, when he becdme manager. It is 
in evidence in this case that, so far as the third defendant is concerned, he has 
relinquished his interest in favour of the first and second defendants; but that 
does not affect the position. In Doratswami Serumadan v. Nondisaini Saluvan}, 
itwas held that, under sections 7 and 8 and Article 44 of the Limitation Act 
(XV of 1877), a suit brought by two brothers of an Undivided Hindu Family 
to set aside an alienation by their mother more than three years after the elder of 
the two sons became a major, was barred by limitation not only as regards the elder 
brother’s share but also in respect of the younger brother's, even though the younger 
EEE 
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brother had attained majority within three years prior to the institution of the suit. 
In Karan Singhv. Mt. Tetar Kuer1, the plaintiffs, two brothers Karan Singh and 
Charan Singh, claimed relief with reference to the property alienated by their 
mother on the ground that the alienation was not for any lcgal necessity and conse- 
quently not binding on them. At page 439 it is observed : 

“ Section 7 clearly governs the case of persons jointly entitled to institute a swt ; and it pro- 
vides that if any one of such persons 1s under a disability and none ofthe other persons could give a 
discharge without the concurrence of, the person under disability, time will not run as against any of., 
them until the disability of the one has ceased or any one of them becomes capable of giving a dischrge. 
If the position 1s that any one of such persons is capable of giving a discharge then time will run against 
them all. In the casc before us, Karan Singh (plaintiff 1) attained majority more than thre¢ years 
before the institution of the suit, and ıt has also been found that he was the karta of the plaintiffs’ family. 
"The plaintiffs’ action in the present case will be governed by the provisions of section 7 of the Limitation 
Act. The question whether Karan Singh could or could not give a valid discharge will depend upon 
the law which governs him and his brother. ” - 
In Narasimha Deo Garu v. Krishnachendra Rao*, the suit was to enforce a partition oF 
partible Zamindari by the plaintiffs who were found to have been excluded from 
possession. The Article of the Limitation Aut applicable to the case was Article 
127. The exclusion was even in 1898. The first plaintiff had attained majority in 
190g. It is observed at page 265 : . 

'  T am also of opinion that section 7 of the Limitation Act applies to this case. The Ist plaintiff 
attained majority in 1909, and as the eldest member of the family, supposing he was a member of a 
Joint Hindu Family as claimed, he could give a discharge on behalf of himselfand his younger brother, 
the 2nd plaintiff. I do not think that the ap lication of section 7 1s excluded because in this suit the 
plaintiffs have asked for partition. They had been excluded from their family property, and it was 
open to the 1st plaintiff to have instituted a suit to recover the property for himself and his younger 
brother, the 2nd plaintff. A Full Bench ruling of this Gourt has held that section 7 1s applicable to 
such cases and therfore the non-failure of the Ist plaintiff to sue within three years after attaining majo- 
rity would be sufficient in itself to bar the suit (Doraisami Serumadan v. Nondisamt Suluvan®, and Soun- 


dararajan v. Saravana Pillai, *. 

In Natarajan v. Karumana Goundar®, where it was found on the facts that the father 
was no longer the managing member and the next senior adult member was in fact 
in management it was held that thefailure. of such next se.ior adult member to set 
aside the alienation within three years of his attaining majority operated as a bar 
against the other junior members of the family. The entire case-law on the subject 
has been reviewed therein. . 

The appellants sought, to get assistance for their contention, on the decision of 
the Privy Council in Jawahir Singh v. Udai Parkash®. The sons of one Harbans 
Singh filed the suit which went up to the Judicial Committee, to recover possession 
of their share in the village sold by their father. By the time the suit was brought, 
one of the sons was a major and one of the questions mooted and considered in the 
Courts in India was whether the suit was barred by reason of the elder of the two 
sons, Fateh Singh, having attained majority more than three years prior to the insti- 
tution of the suit. The High Court had negatived the plea of limitation and the 

Judicial Committee passed over the question of limitation with the observations : 

‘On the question of limitation their Lordships concur with the High Court. ” 

A reference to the argument of Counsel before the Judicial Committee would show 
that learned Counsel, Mr. Dube, had conceded that the father, Harbans Singh, 
was alive when the suit was brought; that Fateh Singh had not been the managing 
member, and that, therefore, the failure of Fetch Singh to institute a suit didnot 
bar the suit in question. The distinction is clear. The father who made the alic- 
nation and who was the manager of the joint family was alive and had been im- 
pleaded as a defendant in the suit. In the circumstances, the elder of the three sons 
who had been impleaded as a defendant could not give a valid discharge. The case 
before the Privy Council and the entire case-law has been reviewed in the Division 
Bench of this Court in Periakaruppan Chettiar v. Alagappa Chettiar”. In that case 
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Satyanarayana Rao, J., has extracted the relevant portion of the judgment of the 


Allahabad High Court which went up in appeal to the Judicial Committee and it is 
as follows : 


“The next question is that of limitation. The Court below relying on a certain decision of the 
Madras High Court has found that because Fateh Singh, the elder brother of the present plaintiffs, 
could have instituted a suit contesting the whole of this alienation, and did not do so within three years 
of his attaining majority,time had begun to run as against all the plaintiffs from the date of FatehSingh’s 
attaining majority, and the suit when brought was statute barred. The attention of the learned Sub- 
ordinate Judge was not drawn to the decisions of this Court in Ganga Dayal v. Nam Ram}, in which case 
a Bench of this Court refused to accept the view taken by the learned Judges in Madras and virtually 
held that in a case closely analogous to the present and really not so strong as the present case is it could 
not be said that one brother could give a discharge of the liability without the concurrence of the other 
brothers, in the sense in which that expression 1s used in section 7 of the Indian Limitation Act IX 
of 1908. ‘This Bench has very recently held in another suit in which an alienation by the father of a joint 
Hindu family was in question, that even the ratification of the alienation in question by one of the sons 
after he had attained majority would not bar the right of a younger son to challenge thesame. We 
dee good authority for that opinion. It is clear therefore that mere inaction on the part of Fateh 

ingh could not have an effect greater than the actual ratification on his part of the transfer made by 
his father. It could not, as a matter of law, extinguish the right of his younger brothers to challenge 
this alienation, provided they did so within the period of limitation applicable to them individually ; 
that is to say, oither within 12 years of the alienation itself, or within three years of their attaining 
majority. The present suit has been brought while one of the plaintiffs is stilla minor and within three 
years of the attainment of the majority by the older of the two plaintiffs. Itis therefore within limita- 


tion. ” 
As observed by Satyanarayana Rao, J., if there is a manager capable of giving a 
discharge and if he did not institute a suit within the time allowed by law; the suit 


instituted by the minor members within three years after their attaining majority 
would be barred. 


x * * + + ` 


The present case is an a fortiori case where'the youngest of the sons whose 
minority could be relied upon has, in fact, released his interest in favour of the 
alienees. The two, plaintiffs; who have filed the suit became majors more than 
three years prior to the suit, and on a reading ofsections 6, 7 and 8 together, there 
is no room for doubt that the suit is barred by limitation, 


In the result the Second Appeal fails and is dismissed with costs. No leave. 
V.K. — Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. S. RAMACHANDRA IYER, Chief Justice Aanb Mr. Justa 
K. SRINIVASAN. : 


Janab Mohamad Adam Sahib . « Applicant* 
y. 
Commissioner of Income-tax, Madras .. Respondent. 
Income-tax Act, 1922 (XI of 1922), section Gee stock—Valuation—“ Cost or market” method. 


Export goods—Only forsign market lost during year— NiP value put on closing stock—Whether correct Assesses, 
whether should attempt elsewhere. , 


The assesses is a dealer in anake skins and an exporter of certain varieties thereof to U.S.A. In 
making up his accounts for the year ended 31st March, 1953 the assessee valued the closing stock of 
the export varieties at nil, on the ground that in the only market abroad for those varieties there were 
no buyers. The assessee’s usual method of closing stock valuation was “ cost or market, whichever is 
lower °. This method was adopted even this year for skins other than export varieties. It was found 
that those varieties had no Indian market and that there were little or no sales at all abroad during 
the year. It was, nevertheless, found that the assessee continued to purchase the export varieties 
even’ this year, but the assessee explained that under a trade practice he had to accept supplies of 
“ export varisties ” along with other purchases as well. 


pee ee eer T a E a 
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*T.C. No. 17 of 1962. 16th July, 1964; . 
(Ref. No. 11 of 1962). 
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` 


_- In the relevant assessment year the Income-tax Officer valued the closing stock of export varieties 
at Rs. 96,022 and ‘added to the assessable income. On appeal, the Tribunal found that tho assessec 
should have put some value on the closing stock of export varieties and could pus nil value on them only 
after a lapse of time. The Tribunal also observed that the assessee should have tried to find sales for 
these varieties at places other than the usual markets. In this view, the Tribunal rejected the asessee’s 
claim and put its own valuation on the skins at various rates and reduced the addition to Rs. 43,708. 
On a case stated at the assessee’s instance, 


Held, that it is settled law that the assessee has a right to value his closing stock at cost price or 
market price, whichever is lower. In the present case there is no doubt that the market price was nil. 


It is difficult to see how the Revenue will be affected by this valuation. If the assessee should gain 
an initial advantage by valuing his market price at nil, he is bound to value it at the same value in 
his opening accounts of the succeeding year, so that any sale in that year, would result in the entire 
sale price being treated as a profit liable to tax. 


It is for the trader to ascertain what avenues for sale are open to him and when the only market 
for the skins in the U.K. and U.S. fell off the Income-tax Officer cannot ask the assessee as to why he 
could not have sold the skins in other foreign countries. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922, (XI of 1922) in R.A. No. 214 
of 1959-60 (I.T.A. No. 12839 of 1957-58, Assessment year 1953-54) on its file for 
decision on the following question of law, viz. :— 


“ Whether on the facts and in the circumstances of the case, the Tribunal was Justified in 
valuing the closing stock of the unsold snake skins at Rs. 43,708.”, 


M. R. M. Abdul Karim and P. M. Jumma Khan, for Applicant. 

V. Balasubrahmanyan, Special Counsel for the Income-tax, on behalf of 
Respondent. . ` 

The Judgment of the Court was delivered by 


Srinivasan, J—The assessee carried on the business of purchase and sale of snake 
skins. On March 31, 1953, the end of the account-year corresponding to the 
assessment year 1953-54, he held a certain stock of snake skins. Of these, some 
varieties, including crocodile skins, were valued at Rs. 53,016. There were a number 
of other skins, Cobra, Virian, etc., which the assessee did not value at all. These had 
been purchases during the course of the account year. During that year, Cobra skins 
fi aad a market up to February, 1953, but other varieties, of which also the assessee 
carried a stock but upon which he did not place any value, admittedly had virtually 
no sales at all. During the course of the ‘assessment proceedings, the assessee ex- 
plained-that all these varieties of skins including Cobra, Virian and Baby, were saleable 
only in America and England, that they had no market whatsoever in India and that 
his foreign agents and representatives had informed him that there were no buyers 
for these three varieties even abroad, He accordingly claimed that he was entitled 
to value this stock at ‘ nil’. The Income-tax Officer however, rejected this plea. His 
view was that the assessee had obtained overdraft facilities from the banks on the 
security of these skins as well, and that he further continued the purchase of these 
skins, though, according to him, the foreign market for these skins had either ceased 
to exist or was not brisk. He purported to value these varieties of skins at a total 
of Rs. 96,022. The result was that there was an assessment on a larger income. 


This addition of Rs. 96,022 being the estimated value of unsaleable stock of 
snake skins, was objected to by the assessee injhis appeal before the Appellate Assist- 
ant Commissioner. The assessee reiterated his plea that he had to make the 
purchases ‘of these skins in a lot along with other skins, and pointed out that that was 
the practice in the trade. The Appellate Assistant Commissioner, however, took 
the view that though the demand for a particular commodity may fall off temporarily, 
or even for a protracted period, it cannot be sufficient reason to ignore the value 
of the stock. He observed : 


“ Tt is the time factor which determine the ultimate value of unsold stocks, and as the years go 
by, the value gets written off by the continuous process of valuation at lower rates and still lower 
rates.” 


He also thought that the explanation that the assessee was compelled to pur- 
chase these skins cannot be said to be ‘satisfactory’. He accordingly sustained the 
addition. 


r 
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In the further appeal to the Tribunal, it was pointed out that the accepted 
mercantile practice of valuing the closing stock at either the market'rate or cost, 
whichever was lower, had been ignored by the authorities below. It was also pointed 


. out that the overdraft from the bank was, on the security not of these unsaleable skins 


but of the tannery, building, the closing stock, hides and skins etc., to the value of 
nearly Rs. two lakhs. Correspondence was produced before the Tribunal to show 
that there was no market for these varieties of skins. definitely after February, 1953. 
The Tribunal accepted the assessee’s case as true “to a certain extent,” forit found 
that the turnover of the assessee had fallen from Rs. 25 lakhs to about Rs. 6 lakhs: 
It also agreed that snake skins could not last indefinitely. Even if there 
was no market for these skins, the Tribunal thought that the assessee could not 
abruptly place ‘nil’ valuation upon them. It proceeded to observe : 


“ After some lapse of time, when it has become clear beyond reasonable doubt that these skins 
were only dead stock and would not move due to falling off of demand in western countries, it would 
be open to the assesses, on accepted principles of accountancy, to treat them at the proper valuation 
at the time; but even then, for treating it as having no value, there must be evidence to show that at 
the relevant time efforts were made to sell the skins at least locally, find out market value and 
value the goods at the rate. Of course, it is difficult for a merchant who had great expectations of 
profit by export to try to sell them locally either for cheap or nominal prices. This the assessee had 
not done. To permit him to precipitately say that they had no value on the 31st March, 1953,.... 
would open the door for showing these very goods as obsolescent and thén sell them later without 
bringing the profit into the books........ Even otherwise, if the assessee had thought that on 31st 
March, 1953, these had become useless, in the normal parlance, he should have written it off. ‘That 
he had not done so would support the view we have taken above......... i 

The Tribunal thereafter proceeded to value the skins at somewhat lower rates 
than those adopted by the Income-tax Officer and determined the value of this part 
of the closing stock at Rs. 43,708. 


On the directions of this Court under section 66 (2) of the Income-tax Act, the 
following question stands referred to us: ; 


“ Whether on the facts and in the circumstances of the case, the Tribunal was justified in valuing 
the closing stock of the unsold snake skins at Rs. 43,708.” i 


It seems exceedingly difficult to accept the reasoning adopted by the Tribunal 
in justifying the addition. The Tribunal purports to hold that if the assessee had 
written off this stock, he would have been justified in doing so. It accepts also the 
position that the fancy market for snake skins had disappeared, as if strongly 
supported by the circumstances that the turnover had fallen from Rs. 25 lakhs to 
Rs. 6lakhs. Its referenceto well-accepted principles of accountancy that the aseessee 
could reduce the value or place ‘ nil’ value only after some lapse of time when it 
became clear that the skins were only dead stock in fact, supports the very action taken 
by the assessee. It has been found as a matter of fact that in so far as.Virian and 
Baby skins are concerned, during the whole of the previous years, only Rs. 12 worth 
of the first variety and Rs. 112 worth of the second variety could be sold. Inthe 
case of Cobra skins, against the total purchases of nearly 2 lakhs of skins the assesses 
had been able to sell till February about 1,70,000 skins and according to the corres- 
pondence which he produced, there had been no demand for these skins subsequently. 
It also seems to be accepted by the Tribunals below that there was no local market 
for snake skins of any variety. The question is, whether, in these circumstances, 
the assessee in the normal course of its accounting is not entitled to value the price 
of the skins at the market price which, in the mo case, happens to be ‘nil’. We 
are also unable to see how Revenue is affected by this method of valuation. If these 
skins which are valued at ‘nil’ happen to find purchasers in the next accounting 
year, it is obvious that the entire sale value will figure as a profit in the books and. 
the assessee would have to pay tax on the entire sale value and not only on the 
difference between the sale and the purchase value. Indeed, in the contingency 
of these skins finding a sale, it is Revenue that would stand to gain. The observation 

of the Tribunal that this method of permitting him to value the goods “ would open 
the door for showing these very goods as obsolescent and then sell them off later 
without bringing the profits into the books” is wholly uncalled for. It seems to. 
suggest that the Tribunal found the assessee’s intention to be to make a concealed 
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profit by the sale of the goods in subsequent years. It is unfortunate that the Tri- 
bunal should have indulged in such uncalled for aspersions on the assessee’s 
integrity. | , 

In Commissioner of Income-tax v. Chari and Ram’, it has been laid down 
that the accepted basis of valuation of stock is cost or market value, whichever is 
lower. In that case, the method followed by the assessee was to take the average 
cost or market value in respect’of each separate article of the stock. The average 
cost of.the opening stock was in respect of all the items lower than the market rate, 
and so the assessee valued the opening stock at the average cost-price. At the time 
of valuing the closing stock with regard to some of the articles, the market rate was 
lower, and with regard to others, the market rate was higher than the average cost. 
The assessee took the average cost of these classes of articles separately for the purpose 
of valuing the closing stock. In one case, he took the average cost where it was lower 
than the market rate and in the other he adopted the market rate where it was lower 
than the average cost. This was objected to by the Department. The learned Judges 
upheld the assessee’s contention. They pointed out that this was an accepted 
principle which was obviously intended to be in favour of the trader in order to 
enable him to more evenly distribute his loss. In Ram Swarup Bengalimal v. Com- 
missioner of Income-tax®, this right of the assessee to value the closing stock either 
at the cost-price or at the market price, whichever is lower, was affirmed. In that 
case, the assessee had been valuing the stock at cost price for several years. But, 
in the assesment year which was under reference, he valued the stock at the market 
rate, as it was lower than the cost price. It was pointed out that there was no proof 
that this was a variation of the method of accounting which the assessee had been 
following and the decision in Commissioner of Income-tax v. Chari and Ram}, 
was followed. In Chhaonilal Pragdas v. Commissioner of Income-tax®, this principle 
was again affirmed. While it was pointed out that the assessee could not place an 
arbitrary value on the stocks, it was held that stocks must be valued either at cost price 
price or at market price. 


There seems to be no quarrelling with the question of fact that there was no 
market for these skins either locally or abroad. Locally it is certain there was at 
no time any market, and the observation of the Tribunal that the assessee should 
have tried to sell them locally is certainly ununderstandable in the context of the 
evidence. It is for the trader to ascertain what avenues for the sale of the goods 
are open to him, and if he shows that as far as his connections establish, there was no 
prospect of the sale of the goods, for there was no demand, it is not for the Income- 
tax Department to order the mode of carrying on the business of the trader. For 
instance, when the only market for these snake skins was in the United Kingdom 
and United States all these years and if that market fell off, the Income-tax Officer 
cannot ask the assessee why he could not have sold the skins in other foreign 
countries. That is virtually the stand taken by the Tribunal. As we have pointed 
out, if the assessee should gain an initial advantage by valuing his closing stock at 
‘nil’ he is bound to value these goods at that same value in his opening accounts of the 
succeeding year of account, so that any sale of the goods in that year would result 
in the entire sale price being treated as profit liable to tax, clearly an advantage to 
Revenue. Even apart from that, it is settled law that the assessee has a right to value 
his closing stock at cost price or market price, whichever is lower, and in the present 
case, there is no doubt that the market price was ‘ nil.’ 


The question is therefore answered in the negative and in favour: of the 
assessee, who will be entitled to his costs. Counsel’s fee Rs. 250. 


Answered accordingly, 





1, (1948) 2 M.LJ. 525: I.L.R. (1949) Mad. 17: AJR. 1954 All. 665. 
559: A.LR. 1949 Mad. 580 : (1949) 17 LTR.1. 3. (1956) A.W.R. 601 : (1956) A.L.J. 952 : 
2,” LLR, (1954) 2 All. 284; (1954) 25 LT.R. (1957) 31 LT.R. 597: A.LR. 1957 Al 65. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mnr. Justice P. RAMAKRISHNAN AND Mr. JUsTICE S. K. RAMAMURTI. 


The Commissioner of Wealth-Tax, Madras .. Petitioner* 
y. 
Sri Venkatesa Mills Ltd., Udamalpet .. Respondent. 


Wealth-tax Act, 1957 VII of 1957), sections 5 (1) (XXI), and 27—Question of law—What is— 
Tribunal when to be directed to state a case—Question cancluded by udicial decision—If still to be allowed to be 
raised—Question decided by High Court pending in appeal in Supreme Court — Question of law to be allowed to be 
raised—New and separais unit by way of substantial expansion of undertaking-—Assets employed in the set-up-— 
Unit, when set-up—Exemption to wealth-tax under section 5 (1) XXD). ; 

The assessee purchased a Cotton Spinning and Weaving Mill and applied to the Government on 
25th Feb , 1957, and obtained permission for the installation of 10, 00 spindles and also to im- 
port the spindles and other accessories from abroad. ‘The accounts for this were opened on 2nd July, 
1956 and from March 1957 to 17th July, 1958 machinery was installed and completed. The construc- 
tion of the fac buildings was commenced in May, 1957 and was completed by November, 1957. 
During the year 1956, a sum of Rs. 1,14,143 was spent. During the next ending 81st December, 
1957 the total expenditure for the unit amounted to Rs. 18,79,563. The Factory commenced produc- 
tion from Ist January, 1958. For both the wealth-tax assessment years 1958-59 and 1959-60 the assessee 
claimed exemption under section 5 (1) (xxi) of the Act on the assets employed in a new and separate 
unit set up by way of substantial expansion of the undertaking. The Wealth-tax Officer rejected the 
claim on the ground that the unit was set up even before the Act. The Appellate Authorities granted 
the exemption on the basis that the relevant date wasthe date only when the Factory went into produc- 
tion. On the Tribunal dechning to make a reference the revenue applied to the High Court for direct- 
ing the Tribunal to state the question of law. 

Held, the provisions contained in section 27 of the Act corresponding to section 66 of the Income- 
tax Act, conferring a valuable right to seek relief by way of reference of question of law in the High Court 
should receive a liberal interpretation. 

_ But if a decision of the Tribunal is so obvious and self-evident and contrary contention is patently 
ble and the High Court would automatically without an consideration whatsoever affirm 
the decision of the Tribunal, it will be a sheer waste of time for the ribunal to refera case or for the 


Held, since the previous decision of the High Court interpreting section 5 (1) (xxi) of the Act is 
pending before the Su reme Court, the High Court has to direct the Tribunal to refer fhe question 
of law arising under the section. 

Petitions under section 27 (3) of the Wealth-tax Act of 1957 praying that 
in the circumstances stated therein the High Court will be pleased to direct the 
Income-tax Appellate Tribunal, Madras Bench to state a case to the High Court 
and refer the following questions of law, namely : 

c Whether on the facts and in the circumstances of the cases the Tribunal was right in law in 
holding that the assets of Rs. 18,79,563 and Rs. 19,98,449 are exempt under section 5(1) (XXI) of 
the Wealth-tax Act ?” i 
arising out of the tribunal’s order dated 30-12-1963 in R. A. Nos. 230 and 231 
of 1963-64 (W.T.A. Nos. 417 and 418 of 1961-62, Assessment years 58-59 and 
59-60) for decision by the High Court. 

V. Balasubrahmanyan, Standing Counsel for Income-tax, on behalf of Peti- 
tioner. 

S. Swaminathan, for Respondent. 

The Judgment of the Court was delivered by 

Ramamurti, J—The short question that arises for determination in these 
petitions is, when can a question of law be said to arise out of the order of the Tribunal 


*T.C.P, Nos. 8:& 9 of 1964, lst December, 1964, 
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(functioning under the Wealth-tax Act of 1957) for directing it to refer the question 
to the High Court under section 27 (3) of the Wealth-tax Act, 1957. By its order 
dated 30th December, 1963, the Tribunal declined to refer the following question to 
the High Court for decision : 

“ Whether on the facts and in the circumstances of the case, the Tribunal was right in law in 


holding that the assets of Rs. 18,79,563 and Rs. 19,98,449 are exempt under section 5 (1) (xxi) of 
the Wealth-tax Act?” : 


The brief facts of the case are: 


The respondent, hereinafter referred to as the “‘ assessee ”, purchased a Cotton 
Spinning and Weaving Mill at Kadirvedu. On the basis of its vendor’s licence, the 
assessee applied to the Government on 25th February, 1957 for the installation of 
10,000 spindles and permission was granted in that regard and also to import the 
spindles and other accessories from abroad. Accounts for this Kadirvedu Mills 
were opened on 2nd July, 1956 and from March, 1957 to 17th July, 1958, machinery 
was installed and installation was completed. The construction of the Factory 
building was commenced in May, 1957 and was completed by November, 1957. 
During the year 1956, a sum of Rs. 1,14,143 was spent ; during the next year ending 
31st December, 1957, the total expenditure for the unit amounted to Rs. 18,79,563. 
The Factory commenced production from Ist January, 1958. For both the 
Wealth-tax assessment years 1958-1959 and 1959-60 the assessee claimed exemption 
under section 5 (1) (xxi) of the Wealth-tax Act in respect of the said sums of 
Rs. 18,79,563 and Rs. 19,98,449. 


Section 5 (1) (xxi) runs as follows :— 

“5 (1) :—Wealth-tax shall not be payable by an assessee in respect of the following assets 
and such assets shall not be included in the net wealth of the assesseee— 

(xxi) That portion of the net wealth of a Company established with the object of carrying 
on an industrial undertaking in India within the meaning of the Explanation to clause (d) of section 
45, as is employed by it in a new and separate unit set-up after the commencement of this Act by 
way of substantial expansion of its undertaking.” 

' The Wealth-tax Officer rejected the claim on the ground thatthe new separate 
unit must be deemed to have been set up before 1st April, 1957 even when negotiations 
took place and arrangements were made for constructing the factory and installing 
the machinery and that the relevant date was not the date when the mills actually 
commenced production. The Appellate Assistant Commissioner and the Appellate 
Tribunal came to acontrary conclusion, in the view thatthe relevant date was 
the date only when the Factory went into production, i.e., Ist January, 1958. Sec- 
tion 27 of the Wealth-tax Act both in its language and as well as in its purport cor- 
responds to section 66 of the Income-tax Act ; decisions dealing with the scope of 
an application for reference under section 66 will be relevant for the instant case. 
The relevant portion of section 27 (1) runs as follows :— 

“ Within ninety days of the date upon which he is served with an order under section 24 or 
section 26, the assesses or the Commissioner may present an app iea fion in the prescribed form, 
and where the application is by the assessee, accompanied by a fee of one hundred Rupees to the 
Appellate Tribunal requiring the Ripos Tribunal to refer to the High Court any question of 
law arising out of such order, and the Appellate Tribunal shall, if in its opinion a question of law 
arises out of such order, state the case for the opinion of the High Court.” 

Learned Counsel for the assessee resists the application on the main ground that 
the question that is agitated by the Department, i.e., proper interpretation of section 
5 (1) n has been decided by a Bench of this Court in Ramaraju Surgical Cotton 
Mills, Ltd. v. Commissioner of Wealth-tax, Madras1, in which the identical question was 
raised on behalf of the Department and negatived. In the case before that Bench, 
a Public Limited Company obtained a licence for starting a new unit in the year 
1955, orders forthe purchase of plants and machinery were placed in 1956, 
construction of the building was completed in 1957. After the installation of the 
machinery, the factory commenced'production in the year 1957-58. The Bench 
held that unless a factory is erected and the plant and machine1y are installed 
therein, before 1st April, 1957 it cannot be said to have been set up within the 
a ee 


- 1. (1963) 2 M.L-J. 13; (1963) 1 I.T.J. 604 : LL.R. (1963) Mad, 45 : (1962). 46 L.T.R, 820. 
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meaning of section 5 (1) (xxi), merely because the Company had taken the 
preliminary step; and the Board of Directors had passed the necessary resolution. 
The Bench held that placing of the orders and such other matters were all merely 
initial stages towards the setting up of the Unit and that it was only when the 
Factory started functioning that it could be said that the Unit had been set 
up within the meaning of section 5 (1) (xxi) of the Act. Learned Counsel for the 

ndent-assessee, urged that this Bench decision is binding upon us and 
has to be followed, unless a different view is taken, by a. fuller Bench or this 
decision is reversed by the Supreme Court. The substance of the argument. 
of the learned Counsel is that if a particular question of law (the same or identical 
question) is covered by an authoritative decision binding upon the Tribunal 
and upon this Court, it cannot be said that a question of law arises out of the 
order of the Tribunal. Before considering this argument, it may be mentioned that 
the Department has obtained Special Leave from the Supreme Court to prefer an 
appeal against the bench decision of this Court in Ramaraju Surgical Cotton tls, Ltd. 
v. Commissioner of Wealth-tax, Madras’ andthe appeal before the Supreme Court 
has been filed and is now pending decision. 


It must be mentioned at the outset that in an application for reference under 
section 27 (corresponding to section 66 of the Income-tax Act), the High Court is not 
concerned with the correctness of the decision of the Appellate Tribunal on the merits 
of the appeal whicn was disposed of by the Tribunal ; but the High Court is only 
concerned with the correctness or otherwise of the order of the Tribunal in holding 
that no question of law arises out of its order warranting a reference under section 27 
ofthe Act. Itis sufficient to refer to the statement of the lawin Palkiwala’s Income- 
tax, 5th Edition, Volume I, at pages 906 and 907. Reference may also be made to the 
Bench decision of the Bombay High Court in Central Talkies Circuit v. Commissioner of 
Income-tax, Bombay, where Beamont, Chief Justice, delivering the Judgment of the 
Bench held that the ultimate decision on a point of law whether for or against the 
Commissioner, can have no bearing on the question whether there was a point of law 
upon which cases should have been stated. This decision in Central Talkies Circuit v. 
Commissioner of Income-tax, Bombay* has been followed in Dhanrajmal v. 
Commissioner of Income-tax*. In‘R. B. L. Banarsi Dass & Co., Lid. v. Income-tax 
Appellate Tribunal, Delhi Bench‘, the Bench of the Punjab High Court has. 
taken the same view holding that at the stage of an application for stating a case to 
the High Court, the Court is not concerned with the merits or ultimate decision or 
objection, whether it would be in favour of or against the assessee, and that what 
is crucial to consider is whether there is a point of law upon which a case should 
have been stated. The learned Counsel for the Department contends that in an 
application under section 27, at this stage, the question is not whether the decision 
of the Tribunal is correct and whether the High Court would therefore accept the 
same, but whether the question of law arises out of the order of tne Tribunal. 


When can a question of law be said to arise out of the order of the Tribunal ? 
Would it be sufficient if the order of the Tribunal contains a discussion of and follows 
certain propositions or aspects of law which are either obvious and well-established 
or covered by authoritative pronouncements of the Supreme Court? Are the words- 
“ any question of law arising out of such order ” in section 27, used merely in contra 
distinction to the words ‘‘ any question of fact arising out of such order” with a view 
to emphasise and connote that whenever the decision of the Tribunal inyolves a 
question of law, however well-established and authoritatively decided, even if it be 
by a decision of the Supreme Court, a case should be stated. In other words, is 
the Commissioner bound to state a case, the moment it is shown that the decision of 
the Tribunal rests upon a question of law and not on facts ? In our opinion, the 
extreme contention put forward on either side cannot be accepted. One thing which 





1, (1963) 2 M.L.J, 13 : (1963) 1 LT.J.604: _ 3. IL.R. (1942) Kar. 22 : ALR, 1942 Sind. 
LLR. (1963) Mad. 45 : (1962) 46 LT.R. 820. 74 : (1942) 10 LT.R. 384. | 
2. LLR. (1939) Bom. 574: 41 Bom. L.R. 4. LLR. (1958) Punj. 2392: 35 LT.R, 
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is to be borne in mind in arriving at the proper interpretation of section 27 is that the 
scheme of the Legislature is not to make the decision of the Revenue Authorities 
final ,but that the Commissioner or the subject can have the remedy of an adjudication 
by the High Court whenever the decision involves a question of law. On questions 
of fact, the scheme of the Act is, that the decision of the Revenue Authorities and 
the Appellate Tribunal would be final. Every effort should be made not to interpret 
the section in any narrow manner as to make this remedy of adjudication by the 
High Court illusory. Tne right to approach the High Court for an adjudication is 
a real and effective right and any view of the section which will have the effect of 
making the decision of the Tribunal on a question of law as the final say in the matter 
would cut at the very root and scheme of the section. In other words, this provision 
which confers a right to seek relief in a Court of law, especially the High Court 
should receive a liberal interpretation. At the same time, it must be noticed that the 
Tribunal is to refer a case or the High Court is to direct the Tribunal to refer a case 
for the purpose of being dealt with under section 27 (6) ; the Hign Court has to decide 
the, question of law raised therein. If a decision of the Tribunal is so obvious and self. 
evident and a contrary contention is patently inarguable and the High Court would 
automatically without any consideration whatsoever affirm the decision of the Tri- 
bunal, it will be a sheer waste of time forthe Tribunal to refer a case or for the High 
Court to direct the Tribunal to do go resulting in unnecessary expenses for the parties 
concerned. In Mangaldas N. Verma'v. Commissioner of Income-tax and E. P.T.}, a 
case arising under a corresponding provision, section 8 (5) of the Taxation on Income 
(Investigation Commission) Act 30 of 1947, the position was stated thus by Chagla, 
C. J., at page 191 delivering the judgment of the Bench of the Bombay High{Court : 
“ Mr. Kolah says that whatever our view may be on the question of jaw, questions of law do 
arise and we should ask the Commissioner to refer these questions to us. Now, when section 8 (5) 
refers to a question.of law it does not mean that any question of law, however frivolous, however 
insupportable, however inarguable,’ must be referred by the Commissioner because the. assessee 
suggests that such a question of law arises. If the Court finds that the question of law answers 
itself or that it is patently inarguable, there is no reason why the time of the Commissioner or of the 
Court should be wasted in asking the Commissioner to refer to us the question of law. Ingenuity of 
lawyers will always suggest questions of law arising out of the findings of the Commission. It is 
only when the Court is satisfied that a question of law arises and that it requires consideration by 
the Court that the Court would direct the Commissioner to raise a question oflaw. In that strictly 
technical sense Mr. Kolah may be right that the questions he has argued before us are questions 
of law. But on a careful consideration of the points Mr. Kolah has urged before us, we have come 
to the conclusion that there is no substance whatever in the questions of law and no useful purpose 
will be served by our asking the Commissioner to refer these questions to us.” 


In R. B. L. Banarsi Dass & Co. v. Income-tax Appellate Tribunal, the Punjab 
High Court pointed out that the Tribunal is bound to state a case unless the answer js 
so simple and self-evident. In Mathura Prasad Motelal & Co. v. Commissioner of 
Income-tax®, the Nagpur High Court took the view that it was not incumbent upon the 
High Court to require the Tribunal to state a case when the answer is self-evident and 
free from doubt. In a recent Bench decision of the Bombay High Courtin Amarchand 
Jalan v. C. T. T,4 there is a useful discussion of the scope of sections 66 (1) and 66 (2) 
of the Income-tax Act. The Bench has taken the view that the Tribunal is bound to 
state a case for decision by the High Court whenever the question is such that it 
requires to be considered by the High Court or reasonable debate is possible on the 
point decided by the Tribunal. At the same time, the Bench has pointed out that, if 
the question of law decided by the Tribunal is covered by a direct decision of the 
Supreme Court and when there is hardly any argument or room for fresh considera- 
tion by the High Court, no useful purpose would be served by directing the Tribunal 
to state a Case to the High Court. The learned Judges have taken the view that, if a 
point is covered by a judgment of the Supreme Court it would be the law ofthe land 
under Article 141 of the}Constitution and in such a situation the Tribunal would be 
justified in rejecting an application for reference. 











1. LL.R. (1954) Bom. 567: (1954) 25 LT.R. 3. LLR. (1956) Nag. 761 : (1956) 30 LT.R. 
175 : 55Bom.L.R. 1019 : ALR. 1954Bom. 184. 695: ALR. 1957 Nag. 6. 

2. IL.R. [(1958) Punj. 2392 : (1959) 35LT.R, 4. (1964) 2 LTJ. 56: (1964) 5&ÆLT.R. 18, 
624: ALR. 1959 Punj. 42, . 
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-The question arises as to what would be the position if the decision of the Tri- 
bunal is not covered by any decision of the Supreme Court but a decision of the High 
Court to which it is subordinate. The words used are “‘ any question of law arismg 
out of such order ” and not any substantial question of law, arising out of such order. 
It is to be presumed tnat the Legislature, in using these words, was well aware of the 
well-recognised distinction between a “ question of Jaw” and a “substantial ques- 
tion of law”. Even so, if a question is finally and definitely settled by the judicial 
decisions, it will not be a question of law, but would only be a proposition of law. 
In a recent decision in Chunilal V. Mehta v. C.S. & M. Co., Ltd.', the Supreme Court 
laid down the tests for determining when a question of law can be said to be a 
substantial question of law within the meaning of Article 133 of the Constitution. 
The Supreme Court, on an examination of the decisions of the va,ious High Courts, 
took the view that the view taken by the Bombay High Court. was rather narrow, 
while that taken by the High Court of Nagpur was too wide. It accepted-as correct 
the intermediate view taken by the Madras High Court in Subba Raov. Veeraju,* 
The matter was put thus at page 1318: 

“ The other case relied upon was R. Subba Rao v.Veeraju*. In that case’the test of the kind 
suggested by Bose, C.J., was rejected on the ground that logically it would lead to the position that 
even a palpably absurd plea raised. by a party would involve a substantial question of law because 
the decision on the merits of the case would be directly affected by it. at was, however, said 
was that when a question of law is fairly arguable, where there is room for difference of opinion on 
it or where the Court thought it necessary to deal with that question at some length and discuss 
alternative views, then the question would be a substantial question of law. On the other hand if 
the question was practically covered by.the decision of the highest Court or if-the general principles 
to be applied in determining the question are well-settled and the only question was of applying 
those principles to the particular facts of the case it would not be“a substantial question of law.” 


From this it will be seen that if a question of Jaw is fairly arguable, and if 
there are aspects giving scope or room for difference of opinion, the question will 
be a substantial question of law. Such a question will be a question of law a fortiori. 
It is clear that, if the question of law raised is not finally decided by the Supreme 
Court and if the question is such that more than one view is fairly arguable and 
the answer to the question is not self-evident and obvious, the Tribunal must state 
a case to the High Court. 


In this connection reference also may be made to the judgment of the Privy 
Council in Alcock Ashdown & Co., Ltd. v. Chief Revenue Authority of Bombay? 
reversing the decision of the Bombay High Court in In the matter of the Excess 
Profits Duty Act*. That case arose under a corresponding provision, section 51 
of the Income-tax Act, 1918. The provision relating to the reference to the High 
Court under section 51 (1) ran thus : l 

“ If in the course of any assessment under this Act or any proceeding in connection therewith 
than a proceeding under Chapter VII, a question has arisen with reference to the interpretation of 
any of the provisions of this Act or of any rule thereunder, the Chief Revenue Authority may 
either on its own motion or on reference from any Revenue Officers subordinate to it, draw up a 
statement of the case, and refer it, with its own opinidn thereon, to the High Court, and shall 


so refer any such question on the application of the assessee, unless it is satisfied that the applica- 
tion is frivolous or that a reference is unnecessary.” ss 


The Collector of Income-tax (the Revenue Authority) while.determining: the 
excess profits, had to decide the question as to when the profits of the business could 
be said to be employed in the business. The Bombay High Court*took the view 
that the decision of the Revenue Authority was correct on the merits and therefore 
its refusal to state a case to the High Court could not be interfered with. But on 
appeal, the Privy Council reversed the decision of the High Court on the ground 
that the perspective of approach of the High Court was not correct. The matter 
was put thus at page 752: 


“Tn their Lordships’ view, Bore supposing that here is a serious point of law to be considered, 
there does lie a duty upon the Chief Revenue Authority to state a case for the opinion of the Court, 


1. ALR. 1962 S.C. 1314. 920: 45 M.LJ. 592: ALR. 1923-P.C, 138. 


2. (1951) 2 M.L.J. 222 : I.L.R. (1952) Mad. 4. I.L.R. (1920) 45 Bom. 881 ; 23 Bom, L,R, 
264: ALR. 1951 Mad. 969 (F.B.) 139; ALR. 1921 Bom, 119, 
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and if he does not appreciate that there is such a serious point, it is in the power of the Court to 
control him and to order him to state a case. 


So far their Lordships are in agreement with the High Court. There remains the question 
which has led to this appeal. The High Court has apparently considered that there is no serious 
point of law involved in this case. It was, indeed, contended by Counsel for the respondent that 
the High Court had accepted the position that there was a question of Jaw and then had gone on 
to decide it adversely to the appellants but their Lordships think this contention inadmissible. 
If there is a point of law, it ought to be decided in a re manner and upon proper materials ; 
and here it should be said that the manner is not regularand that it is at least doubtful whether the 
materials are complete.” 


From these observations, it follows that the fact that ultimately the High Court 
is likely to agree with the decision of the Tribunal on the question of law, is not a 
ground for the Tribunal not to state a case nor even for the High Court not to direct 
the Tribunal to do so. Our attention was drawn to the Bench decision of the Cal- 
cutta High Court in Tarak Nath Bagchi v. Commissioner of Income-tax, Bengal, 
in which it was held that even if any point of law arose upon which the Tribunal 
refused to state a case, the High Court would not direct the Appellate Tribunal to 
state a case, if the High Court was satisfied with the correctness of the decision of 
the Tribunal. The attention of the learned Judges does not appear to have been 
drawn to the perspective of approach indicated in the observations of the Privy 
Council in Alcock Ashdown & Co., Ltd. v. Chief Revenue Authority of Bombay*. 
Further this view of the Calcutta High Court is opposed to the general trend of 
other Hign Courts which have held that at the stage of an application for stating a 
case to the High Court, the High Court is not concerned with the merits or ultimate 
decision of the Tribunal. With great respect, we are unable to subscribe to this view 
of the Calcutta High Court. Further an important change has been introduced 
in section 66 of the Income-tax Act of 1922 corresponding to section 51 of the Act 
of 1918. The words “ unless it is satisfied that the application is frivolous or that a 
reference is. unnecessary.” which occurred in the Act of 1918, have been omitted in 
the Act of 1922, with the result that whenever a question of law is involved in the 
decision of the Tribunal, it is bound to state a case to the High Court. 


In the instant case as observed earlier, the Supreme Court has already granted 
Special Leave and an appeal is pending from the decision of this Court reported m 
Ramaraju Surgical Cotton Mills v. Commissioner of Wealth-tax®. This means the 
Supreme Court has been satisfied that the decision of this High Court requires 
scrutiny, that the point is ‘a debatable one, and that a substantial question of law 18 
involved. We perused the judgment of tne Bench of this Court in Ramaraju Surgical 
Cotton Mills v. Commissioner of Wealth-tax®, and we may observe that the learned 
Judges felt some difficulty in construing the words “set up”. They have observed 
that in the special context of the exempting provision of section 5 (1) (xxi) of the Act, 
the words “set up’ present ‘“‘some complexity”, creating a ‘‘ stubborn 
indefiniteness.”’ 


The proper interpretation of an important provision of a statute, section 5 
(1) (xxi), is beyond doubt a question of law and the point decided by the Tribunal 
is by no means inarguable:or self-evident. Onthe other hand, it is quite a fairly 
arguable point. We, therefore, direct the Tribunal to state a case for reference as 
prayed for and as set ‘out in the beginning of the Judgment. 


V.S. , Tribunal directed to state a case. 


a ce 
1. (1946) 14 I.T.R. 319: 50 CW.N. 355: 920: 45 M.LJ. 592: AIR. 1923 P.C. 138. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE K. SRINIVASAN AND Mr. JUSTICE T. VENKATADRI. 


‘Manian Natesan and another .. Applicants* 
y. l ' 
Controller of Estate Duty, Madras .. Respondent. 


Estate Duty Act, 1953 (Central Act XXXIV of 1953), sections 2 (15), 7 and 40 (a).— Estate Duty—Righ* 
of residence to widow for life and then to her sons for life—Interest in property—Interest ceasing on death—Accrual 
of a benefit by cesser—Valuation of benefit—Interest extending to whole income of property—Principal value of 
property. 

Under the provisions of her husband’s will the widow had the right to live in a house. The 
testator had also expressed a desire that his two sons should reside with his wife in the same house 
amicably. After the life of the widow the house was to be enjoyed by the sons for their lives in equal 
shares. ‘The house could be sold by the sons with the consent and concurrence of the widow and the 
sale proceeds had to be invested in house property subject to the same conditions laid down in ey ee 
of the house that was sold. On'the death of the widow, the Assistant Controller of Estate Duty held 
that there was passing of-property and valued the property under section 40 (a) of the Act. The 
appeal preferred by the accountable persons to the Board of Revenue was dismissed. Ona 
reference made under section 64 (1) of the Act to the High Court at the instance of the accountable 


persons. 
Held, The levy of estate duty on the property on the death of the widow was correct. 


_ Section 2 (15) of the Act defines property so as to include any interest in the property which cer“ 
tainly included the right of residence as well. _ 


The widow was entitled to live in the house for her life and after her lifetime only her sons were 
to live in the house. The sons had no joint interest in the property. The cesser of the interest of 
the widow in the property by reason of her death leads to a corresponding benefit which accrues to 
her sons, the accountable persons. Under sections 5 and 7 of the Act the.right of residence is 
deemed to pass on the death. 


The.interest possessed by the deceased Seidel to the whole income of the property, and hence 
the value of the benefit would be the principal value of the property under section 40 (a) of the Act. 

Case referred to the High Court by the Central Board of Revenue, New Delhi, 
under section 64 (1) of Estate Duty Act of 1953 in R.A. No. Mad./39 of 1957 on 
its file No. M/8 (Mds.) Asst. Controller of Estate Duty, Madras-10-for decision. 


S. Mohan Kumaramangalam, for K. Ramachandran and G. M. Ramachandran, 
for Applicants. ~ 


V. Balasubrahmanyan, Special Counsel, for Income-tax on behalf of Res- 
pondent. 


The Judgment of the Court was delivered by 


Srinivasan, J.—By his will dated 2nd July, 1947, the testator G.A. Natesan made 
certain dispositions of his property. One item of property is a building known as 
‘Mangala Vilas’. Paragraph 8 (a) of the will in respect of this property states : 

“ My wife shall be entitled to live in the separated and demarcated main building, i.e., 
‘Mangala Vilas’ bungalow for her life. It is my desire that my two sons with their family should 
live with my wife amicably. But, if for any reason differences arise between them, they shall, remove 
themselves to the houses separately allotted......... 2 


Paragraph 8 (b): 

“ After the life-time of my wife, the said ‘ Mangala Vilas’ Bungalow shall be enjoyed by my 
two sons for life in equal shares.”’ 

Paragraph 8 (c) is to the ‘following effect : 


“I giye my two sons, Manian Natesan and Chandran Natesan power to sell the ‘ Mangala 
Vilas’ bungalow........ if a good price be offered provided the previous consent and concurrence 
of my wife shall have been obtained thereto. The sale proceeds shall be invested in the purchase 
of other houses or in approved securities. The dispositions made herein as to the original property 
shall govern the substituted property or other investment made out of the proceeds of the original 
property.” - 

This will came into effect on the death of the testator on January 10, 1949. 
The widow of the testator died on October 25, 1954. Thereupon, the Assistant 
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Controller of Estate duty held that there was passing of property on the death of 
the widow and valued the property under section 40 (a) of the Estate Duty Act. The 
accountable persons are the two sons of the testator and they appealed to the Central 
Board of Revenue contending that on the death of their mother, no property passed 
or could be deemed to have passed in so far as Mangala Vilas bungalow was 
concerned. The Central Board of Revenue however accepted the decision of the 
Assistant Controller as correct and dismissed the appeal. On the application of 
the accountable persons under section 64 (1) of the Estate Duty Act, the following 
question : 


“ Whether on the facts and in the circumstances of the case the property known as ° Managla 
Vilas ’ was correctly included in the estate of the deceased as property passing on her death ? 


stands referred to this Court. 


It seems to us, on the mere statement of facts and a perusal of the terms 
of the will, that the question has to be answered in the affirmative. We 
shall however briefly record our reasons for doing so. Under section 5 of the 
Estate Duty Act, in the case of every person dying after the passing of the Act, estate 
duty is leviable on the principal value of the property which passes on the death of 
such a person. The question is whether any property passed on the death of the 
widow of the testator. Since the property was settled on the widow the title thereto 
being vested in her, there must necessarily be a passing of the property of death, 


ee the meaning of section 5. Section 7 deals in particular with interest ceasing 
on th. 


It provides that the property in which the deceased had an interest ceasing on 
the death of the deceased shall be deemed to pass on the deceased’s death to the 
extent to which a benefit accrues or arises by the ceaser of such interest. In the 
present case, that the deceased lady, the widow of the testator, was entitled to live 
in the property Mangala Vilas for her life is not denied. The further provision is 
that after the life-time of that lady, the property shall be enjoyed by the two accoun- 
table persons. The cesser of the interest of the lady in this property by reason of 
her death leads to a corresponding benefit which accrues to the two accountable 
persons, her sons. Under the terms of the section therefore, the right of resi- 
dence in this property is property which is deemed to pass on the death of that person 
and if so the principal value of the property ascertained according to the provisions 
of the Act can be made subject to the levy of estate duty. 


Mr. Mohan Kumaramangalam ‘argues that since the sons along with their 
families were also living in the house, the widow did not have any exclusive interest 
therein. We are however unable to agree with this as a reasonably correct inter- 
pretation of the relevant clause of the will. The testator, while conferring a title 
upon his‘wife to live in the bungalow for her lifetime, merely expressed a wish that 
his two sons should live with the widow amicably. He also provided that.if they 
could not live with the widow amicably, they should remove themselves to the house 
separately allotted to them. It is clear from these terms that the widow’s right of 
residence in the property and her enjoyment of that property (without the power 
to alienate it) was absolute for the length of her life. That right was not cut down 
in any manner by any provision of the will. In clause 8 (b) again, the testator pro- 
vides that after the lifetime of the widow, the two sons shall enjoy the property 
equally. In clause 8 (c) of the will the two sons have been given a power to sell 
subject to the concurrence on the part of the widow and further in the substituted 
property whether in the shape of other houses purchased or investments made, 
the widow has been given the same right as laid down in clause 8 (a). 


It is, therefore, incorrect to say that the sons had a joint interest along with 
the widow in the property in question. Mr. Mohan Kumaramangalam has not 
argued, as it appears to have been argued before the Assistant Controller, or before 
the Board, that the right conferred upon the widow is not property at all. We may 
point out that section 2 (15) of the Act defines property so as to include any interest 
in the property which should certainly include the right of residence as well, 
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There is no doubt, to our minds that the widow’s interest in the property is 
property which passed on death within the meaning of either section 5 or section 7 
of the Estate Duty Act. 


Under section 40.of the Act the mode of valuation of benefits from interests 
ceasing on death has been provided for. Broadly it is sufficient for our purpose to 
state that if the interest possessed- by the deceased extended to whole income of the 
property, then the value of the benefit would be the principal value of that pro- 
perty. Ifthe widow had the exclusive right of residence in the property, the sons, 
even if they also enjoyed the property, could do so only, by licence and it necessarily 
follows that the widow was entitled to the entire income from the property. Her 
interest did extend to the whloe of income from the property and the valuation could 
rightly be made under section 40 (a) of the Act. That point does not really arise 
out of the question raised. We refer to it incidentally as the question was argued 
by learned Counsel. 


In the light of what we have stated, the question is answered in the affirmative 
The applicants will pay the’costs of the Department. Counsel’s fees Rs. 250. 


V. S. Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) l 


PrEseNT :—Mr. S. RAMAOHANDRA IYER, Chief Justise AND Mr. Justice 
RAMAKRISHNAN. i . 


The Regional Transport Authority .. Appellant* 
v. 
Sri Mettupalayam Coonoor Service (P.) Ltd., Mettupalayam 
and others ' =.. Respondents. 


Motor Vehicles Act (IV of 1939), sections 64 (2), 47 (3)and 57 (3) and (5)—Revision under section 64(2)— 
If lies agamst order under secon 47 (3)— Who can file reossion—Order under section 47 (3) tf can be ed 
at the stage of sectton 57 (3) and (5). ; : 


Section 64 (2) ofthe Motor Vehicles Act which confers a power of revision against non-appealable 
orders of the Regional Transport Authority is wide enough to include even administrative orders. A 
right of appeal or revision can exist only under a statute. If under a statute, a person aggrieved by a 
particular order, is grven a right to file a revision against that order, such a right would exist irrespective 
of the fact merely of the order being either judicial or administrative. It cannot therefore be contended 
that as an order passed under section 47 (3) is administrative in character no revision can be filed against 
such an order under section 64 (2). 


Once the Regional T rt Authority, after giving an opportunity to those persons who are en- 
titled to object under section 47 (1) to make representations agamst opaning ofa new route or provision 
ofadditional stage carriages on the existing routes, fixes the number of stage carriages for the route acting 
under section 47 (3), he cannot reconsider the matter afresh when the applications for the grant of per- 
mit are taken up for disposal under section 57 (3).and 57 (5). The propriety of the order under sec- 
tion 47 (3) fixing the number of stage carriages for any route, whether a new or existing one, cannot be 
questioned at the time of disposal of applications under section 57 (3) and (5). The existing practice 
in the Madras State of giving those persons who are entitled to object under section 47 (1) a second op- 
pprtunity to make representations and of reconsidering the order made under section 47 (3) at the stage 
of disposing of applications for the grant of stage carriage permits under section 57 is not in conformity 
with the provisions of the Motor Vehicles Act. It carinot therefore be contended that an order under 
section 47 (3) is only a tentative one and hence no revision under section 64 (2) could lie against such 
an order. i i 


The power under section 64 (2) to revise an order made by the Regional Transport Authority is 
only a discretio ower. The existence of such a discretionary power would indicate that an applica- 
tion of revision soù be made only by a person aggrieved, for no discretionary power to set aside an 
orderof an inferior statutory authority could be exercised except when the person seeking the exercise 
of that power is aggrieved thereby. - 

An existing operator cannot file a revision under section 64 (2) against an order made under sec- 
tion 47 (3)'as he cannot be considered to be a person aggrieved by such an order. In limiting the num- 
ber of stage carriages under section 47 (3) no right of any person stands interfered with and no existing 
operator can have any legitimate grievance tilla permit is actually granted. 


-= 
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Appeals under Clause 15 of the Letters Patent against the Order of Veeraswami, 
J., dated 2gth day of October, 1962, and made in the exercise of the Special Original 
Jurisdiction of the High Court, in Writ Petition Nos. 998, 999, 1035, 1085, 1102 
and 1103 of 1962. Petitions presented -under Article 226 of the Constitution of 
India to issue a Writ of mandamus directing the Regional Transport: Authority, 
Coimbatore to give to the Petitioner a certified çopy of the order dated 4th August, 
1960, passed by it in respect of additional bus proposed to be put on the route “‘Coim- 
batore to Mettupalayam ” in R.No. 34364/B/60 dated 23rd September, 1960. 


Advocate-General and Additional Government Pleader, for Appellant. 


M. N. Rangachan, G. Ramaswamy, V. Srinivasan and F, G. Palaniswami, for Respon- 
- dents. 


The Judgment of the Court was delivered by 


S. Ramachandra Iyer, C.F.:—These appeals are filed under clause 15 of the letters 
Patent against the judgment given by Veeraswami, J., in a number of applications 
filed under Article 226 of the Constitution raising a common question under the 
Motor Vehicles Act. The subject-matter of the applications relates to proposals 
for the opening up of new routes, namely, Mettupalayam to Gudalur via Oota- 
camund, Ootacamund to Devarshola vta Pykara and Vellore to Kilarasampatti and 
for putting up of additional stage carriages on the existing route, Coimbatore, 
Tudialur-Mettupalayam. ~ 


Certain existing operators over the routes or sectors thereof opposed the pro- 
posal. But the concerned Regional Transport Authority in each of the cases passed 
an order limiting the number of buses over the particular routes. The Transport 
Commissioner confirmed such orders in their entirety in a few cases and in regard 
to a part with respect to the rest. The Regional Transport Authority thereupon 
proceeded to invite applications for the grant of stage carriage permits over the 
routes in question and to dispose of them in accordance with the provisions of section 

7 of the Act. The operators who objected to the opening up of new routes and 
ae putting up of additional buses on the existing routes, applied for the grant of 
copies of orders passed by the Regional Transport Authority under Rule 148 (B) 
of the Rules framed under the Motor Vehicles Act, but their applications were 
rejected on the ground that the orders being administrative in character, no revi- 
sion could be filed against them under the provisions of section 64 (2) of the Act 
and that, therefore, copies of the orders could not be granted. 


Thereupon those operators feeling aggrieved by the refusal of the copies by 
the Regional Transport Authority, filed applications under Article 226 of the Consti- 
tution for the issue of writs of mandamus directing grant of copies of the order 
and for a writ of prohibition against the authority to restrain it from proceeding 
with the applications for the grant cf permits pending filing of revision petitions 
against orders passed under section 47 (3). 

Veeraswami, J., accepted those applications and directed the concerned Region- 
al Transport Authority to grant certified copies to the respondents herein and pro- 
hibited it from proceeding with the applications for the grant of permits for a period 
of thirty days after the grant of such copies of orders, so as to enable the aggrieved 
operators to file revision petitions to the State Transport Appellate Tribunal against 
the order fixing the number of stage carriages to be run in the route in question. 


The correctness of the Judgment of the learned Judge has been contested in 
these appeals. ` 

The substantial question that falls for decision is whether the respondents would 
be entitled to obtain copies of the orders of the Regional Transport Authority passed 
under section 47 (3) of the Act limiting the number of buses over the route, with a 
view to file revision petitions against such orders to the State Transport Appellate 
Tribunal under the provisions of Section 64 (2) of the Act. ` 

Rule 148 (4) of the Rules made under the Motor Vehicles Act, requires that 
an application to the State Transport Appellate Tribunal under section 64 (2) 
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of the Act shall be accompanied by the original or certified copy of the order or 
proceedings against which the application is preferred. It is not the case of the 
respondents that they require copies of the orders passed under section 47 (3) for 
any purpose other than that of filing revision petitions under section 64 (2). of the 
Act. Therefore, it will become relevant, as indeed the learned Judge has considered 
it relevant to decide whether a revision petition would lie against an order passed 
under section 47 (3) of the Act. 


The learned Advocate-General appearing for the Regional Transport Authority 
has contended that the order under section 47 (3) limiting the number of buses 
over a route whether such a route is an existing or a new one, will only be a provi- 
sional one, it being open to the aggrieved person to re-agitate the question at the 
stage when the grant of permit is taken up for consideration under the provisions 
of section 57 (3) and 57 (5), and that therefore no revision could lie against an order 


which is thus a tentative one. í 


Before dealing with the contention, and indeed for a proper appreciation of the 
same, it is necessary to set out first the existing practice in this State in the matter 
of granting of stage carriage permits and then refer to the relevant provisions of 
the Statute. The procedure followed has been the same whether it be for the grant 
of permits for running of additional buses over existing routes, or for grant of a 
permit in respect of a new route. 


Whenever, an application is received by the Regional Transport Authority 
under the provisions of section 45, that authority publishes a proposal for the open- 
ing up of a new route or for the provision of additional buses on the existing routes, 
as the case may be. Representations are then called for in respect of the varioug 
matters specified in section 47 (1). At that stage there is no publication or notice 
of the application made under section 45. Under section 47 (1) it will be open to 
persons already providing passenger transport facilities along or near the proposed 
route, or area, to make representations as to the adequacy of the existing passenger 
transport services on those likely to operate in future. Where such objections are 
received, the Regional Transport Authority after considering the representations, 
fixes the number of stage carriages for the route acting under the provisions of sec- 
tion 47 (3). If, in so limiting it is found there is no scope for the grant of any addi- 
tional or new permit, the authority formally notifies the application for permit and 
dismisses it, under section 57 (5). If, however, it decides to grant one or more per- 
mits it proceeds to call for applications under section 57 (2) and disposes of the matter 
in accordance with provisions of that section. The practice has been that those 
persons who are entitled to object under section 47 (1) are again given an oppor- 
tunity to make representations as to the adequacy of the existing passenger service 
or as to the necessity of opening up of new routes by means of representations under 
section 57 (3). The Regional Transport Authority considers -that question once 
again and if need arises proceeds to dispose of the applications for permit on their 
merits. The learned Judge has, held that the practice of affording a second oppor- 
tunity to the objectors to question the propriety of opening up of new routes or 
putting up of additional stage carriages on the existing route, is not in conformity 
with the provisions of the statute. We find ourselves in‘ complete agreement with 
that view and we shall briefly state our reasons therefor, ? 


Section 45 and 46 respectively specifiy the authority to. whom applications for 
grant of stage carriage permits will have to be made and the particulars, such appli- 
cations should contain. Section 47 (1) lays down the relevant’matters which the 
Regional Transport Authority should consider, while dealing with applications 
for stage carriage permits. Sub-section 3 to that provision vests the Regional 
Transport Authority with power to limit the number of stage carriages in. respect 
of which permits may be granted. Section 57 prescribes the procedure to be follow- 
ed in disposing of applications for the grant of stage carriage permits. Section 
57 (3) which is an important provision says that the Regional Transport Authority 
shall make the applications for a stage carriage permit available for inspection at 
the office of the Authority and shall publish the applications or the substance thereof 
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in the prescribed manner together with a notice of the date when the applications 
and the representations in realation thereto would be considered. Sub-section 5 
provides for the disposal of applications at a public hearing by the Regional Trans- 
port Authority at which the applicants and the persons making representations shall 
have.an opportunity of being heard. Section 48 confers authority on the Regional 
Transport Authority either to grant or refuse the permit applied for. 


It will be seen from the scheme of the Act that the question as to the limiting 
of the number of stage carriages.permits over a particular route has to be decided 
only under section 47 (3), that is, before calling for applications under the provisions 
ofsection 57. The latter part of sub-clause 3 to that section entitles persons speci- 
fied in section 47 (1) to make representations in connection therewith, which implies 
that the representations can only be with reference to the applications made for the 
grant of stage carriage permit. That cannot therefore include any right to challenge 
the propriety of the order passed under section 47 (3). That this is the proper 
view to take will be plain if we refer to the history of sections 47 and 48. In its 
original form prior to'its amendment by Act G of 1956, section 47 did not contain 
sub-clause 3, but the power to limit the number of stage carriages fcr any specified 
rcute was conferred on the Regional Tiansport Authority under section 48 (a). 
That section also contained a power to grant, impose conditions or refuse the permit. 
The effect of the amendment by Act C of 1956 was to realign the section by trans- 
posing sub-clause (a) to section 48 as sub-clause (3) to section 47. Section 48, 
as amended, expressly states that the authority to grant permit conferred by it, 
will be subject to the provisions of section 47. It would follow from this that the 
Regional Transport Authority in proceedings to grant the permit cannot go behind 
the order limiting the number of stage carriages, passed under section 47 (3). It 
would be clear from: the above, that whereas according to the sections as they stood 
prior to their amendment, the question of adequacy of existing passenger services 
or the need for the opening up of new routes, had to be considered at the time of 
the grant of the permit, under the amended provisions that matter has to be dealt 
with prior even to taking up the applications for consideration under section 57. 
The significance of this change is that the matter relating to the fixation ofthe number 
‘of stage carriages for any particular route cannot form the subject-matter of consi- 
deration at the stage of disposing of the applications for the grant of permit. It 
will follow that representations contemplated under section 57 (3) cannot include 
any ground about the propriety of the order under section 47 (3) fixing the number 
of stage carriages. To hold otherwise would lead to a duplication of the work. 
Further the question as to how many buses can be permitted to be put on a parti- 
cular route is a matter of general importance, affecting the interests of the public 
and once that matter has been decided-one way or the other, it willreally be against 
principles of sound-procedure to reconsider the matter in the light of representations 
by individuals who had already an opportunity to put forward their views. Section 
47 (3) empowers the authority acting under that provision to consider the matters 
specified in sub-section (1) thereto. -In W.P. 450 of 1957 (an unreported decision 
of this Court by Balakrishna Iyer, J.), it has been held that the sanction of the route 
or refusal to sanction it, is purely an administrative matter. It has also been pointed 
out that in deciding matters of general interest and policy the Regional Transport 
Authority need not hear any party or furnish copies of the order, it passes. This 
view has been accepted and followed by the Andhra High Court in Chittoor Conveyance 
Corporation v. R. T. A., Chitioor1. Recently we came across an instance in Writ 
Appeals Nos. 1 to 3 of 1962 where the recognition of atpower to consider the matter 
of limiting the number of stage carriges on a particular route afresh at the stage of 
section 57 (3) and (5) had really led to abuse of the power. It was not necessary ._ 
in that case to consider whether the Regional Transport Authority had no jurisdic- 
tion to reconsider at the stage of section 57 (5) a resolution passed by it earlier under 
section 47 (3), as we were able to dispose of the matter on other grounds. The 
question, however, has now been resolved beyond doubt by reason of the decision 
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of the Supreme Court reported in Abdul Mateen v. Ram Kailash!, where it was 
Observed: ~ 


“Therefore if the Regional Transport Authority has limited the number of stage’ carria by 
exercising its power under section 47 (3) the grant of permits by it under section 48 has to be subject to 
the limit fixed under section 47 (3). We cannot accept the contention on behalf of the appellant that 
when the Regional Transport Authority following the procedure provided under section 57 comes to 
grant or refuse the permit it can ignore the limit fixed in section 4 (3) because it is also the authority 
making the order under section 48. Section 47 (3) is concerned with a general order limitin stage 
carriage generally etc., on a consideration of matters specified in section 47 (1). That general order 
can be modified by the Regional Transport Authority if it so decides one way or the other. But the 
modification of that order isnot a matter for consideration when the Regional Transport Authority is 
dealing with the actual grant of permits under section 48 read with section 57 for at that stage what the 
Regional Transport Authority has to do is to choose between the various applicants who may have made 
applications to ıt under section 46 read with section 57. That in our opinion , is not the stage where 
the general order passed under section 47 (3) can be reconsidered for the order under section 48 is sub- 
ject to the provisions ofsection 47 which includes those contained in section 47 (3) under which a 
general order limiting the number of stage carriages, etc., may have been passed.” f 


But the learned Advocate-General would limit the above observations to a 
case where at the subsequent stage the Regional Transport Authority tries to excéed 
. the limit prescribed under section 47 (3). He argues that as a question of policy and 
of practice, it should always be open to the Regional Transport Authority to 
reconsider whether the number of stage carriage permits fixed under section 47 (3) 
would be necessary at the time of hearing representations under section 57. We are 
of opinion: that there is no sound policy in giving a power to reconsider a question 
arising under section 47 (3) at the stage of an enquiry under section 57 (8). Nor 
do we agree with the distinction sought to be made out on behalf of the appellants 
that section 47-(3) only fixes a limit to the number of stage carriages and not regard- 
ing the fixation of the number, within such a limit: to accept that contention would 
be to introduce words like “maximum or upper” to qualify the word ‘limit? 
occurring in that provision. We are also of opinion that the practice followed by 
the authorities in this State viz., of considering the question of the number of buses 
to be put on a route for a second time at the stage of disposing of the applications 
for the grant of stage carriage permit under section 57; is not warranted by the terms 
of the statute. This view of the matter will not entail any hardship upon any per- 
son for if he be a person entitled to object under section 47 (1) he can, if the permit 
were granted under section 48, appeal against the order granting the permit under 
the provisions of section 64 (1) (f). If however no permit has been granted such a 
person would have riothing to complain of. Eaa i 


It was argued before the learned Judge, that as the order passed under section 
47 (3) was administrative in character, no revision could be filed against such an 
order. The learned Judge has rejected this contention, andin our opinion, rightly, 
on the ground that section 64.(2) which confers a power of revision in the State 
Transport Appellate Tribunal against non-appealable orders. of the .Regional 
Transport Authority is wide enough to conclude even administrative orders. 
‘A right of appeal or revision can exist only under a statute. If under a statute, a 
person aggrieved by a particular order, is given a right to file a revision against that 
order, to another authority, such a right would exist irrespective of the fact merely 
‘of the order being either judicial or administrative. 


But the more important question in the present case is whether a revision. could 
lie at the instance of the respondents, who are the existing operators over the proposed 
routes or sectors thereof. Section 64 (2) vests only a discretionary power in the 
authority specified therein either of its own motion or on application made to it, 
to revise the order of the Regional Transport Authority. The existence of such a 
discretionary power in the authority specified, would indicate that an application 
for revision could be made only by a person aggrieved, for no discretionary power 
to set aside an order of an inferior statutory authority could be exercised except 
-when the person seeking the exercise of that power is aggrieved thereby. `. 
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We have, therefore, to see whether the respondents in these appeals could be 
regarded as persons aggrieved. The learned Judge has in a different context 
observed : 

“It may be that an existing operator in exercise of his right to make representations offers 
objections to an additional meee being put on the route. If his objections are not accepted, 
it cannot be said that he is personally aggrisved by the order which is impersonal and general in 
character ” (italics are sea 

That an order under section 47 (3) is general in character has now been recognised 
in the recent decision of the Supreme Court to which we have made reference earlier. 
No existing operator can obviously be affected by a mere decision on the part of 
the Regional Transport Authority to put additional stage carriages on a particular 
‘route or to open up anew route. His grievance can arise only if actually additional 
buses are put on the route ; that is when a permit is granted. It may happen that 
even after a decision is reached under section 47 (3) the Regional Transport 
Authority is not able to find any suitable applicant to be granted the permit or he 
may then decide not to grant the permit to anyone at all. Jt cannot be said that in 
such a case the existing operator would be affected by an order under section 47 

3). If however a permit is granted to a person, the person aggrieved can always 

e an appeal under section 64 (1) (f). Insuchan appeal it will be open to him,’ 
to question the preliminary order of the Regional Transport Authority limiting the 
number of buses. Indeed this will follow from our decision in Writ Appeals Nos. 
1 to 3 of 1962 where, in a converse case, that is, where an applicant’s permit was 
rejected by reducing the number of stage carriages once fixed under section 47 (3) 
as we held that it would be open to the appellant to challenge the propriety of the 
order fixing the number of stage carriages over a route in the appeal. In other 
words in limiting the number of stage carriages under section 47 (3), no right of anv 
person stands interfered with and no existing operator can have any ligitimate 
grievance till a permit is actually granted. In the latter case, the operator would 
have a right of appeal; in all the other cases he cannot possibly have any grievance. 
Therefore an existing operator cannot have anyright to challenge the order of the 
Regional Transport Authority made under section 47 (3). No revision petition 
can therefore lie at his instance against such an order. In this view we are unable 
to sustain the writs issued by the learned Judge. The appeals are accordingly 
allowed with costs. 


V.K. —— Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr.S. RAMAGHANDRA IYER, Chief Justice. 
James Devadasan Pakkiam (alias) S.P. James and another .. Petitioners® — 


U. 
O. VR. SV. AR. Arunachalam Chettiar through his son and 
authorised agent Ar. Sevugan Chettiar .. Respondents, 

StampAct (I of 1899), Articles 5, 28 and 40, Explanation—Applicability—Agreement—Morigagor 
handing over possession of mortgaged pro to mortgagee—Mortgagee to pay fixed amount to mortgagor for 
maintenance after deducting expenses of co and to appropriate surplus income towards mortgagee debt—Stamp 
duty—Not a conveyance nor a mortgage. 

Where the mortgagors, who have defaulted to pay the mterest on the mortgage amount as stipu- 
lated, enter into an agreement with the mortgagee, in order that the claim under the mortgage might 
not get swollen, under which they hand over Sareea of the mortgaged pe to the mortgagee 
and agree that after deducting the expenses of collection and payment of asum of Rs. 200 to the 
mortgagors for their subsistence, the balance of the income might be appropriated towards the 
mortgagee’s dues the document is nothing but an agreement creating a fiduciary relationship 
between the mortgagors and the mortgagee, whereby the latter too binds himself by certain covenants. 

It is not and cannot be construed as a conveyance under Article 28 of Stamp Act or as a mortgagee 
falling under Article 40 of the Act, even in the light of Explanation to Article 40. 


It is liable to stamp duty only as an agreement under Article 5 of the Stamp Act. 
_ Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the Subordinate Judge of Madurai, dated 12th November, 1962, and 
made in Original Suit No. 39 of 1959. 








*C,.R.P. No. 2247 of 1962. 22nd November, 1963. 
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ç S. Siterama Iyer for M. Chinnappan Nair, for Petitioners. 
S. Ramasubramaniam and T. N. G. Rangarajan, for Government Pleader 
(A. Alagiriswam:), for Respondent. 
The Court delivered the following 


JUDGMENT:—This Civil Revision Petition arises out of order passed by 
the learned Subordinate Judge of Madurai in Original Suit No. 39 of 1959, 
impounding a document, dated 7th January, 1951, holding it to be a conveyance 
and as such liable to a stamp duty of Rs. ggo and a penalty of ten times that amount, 
and, forwarding the same to the Collector for appropriate action for the collection 
of the duty. 

By two deeds, dated 27th July, 1948, and 5th July, 1949, defendants 1 and 2 
created two mortgages over eight items of properties. The mortgages were simple. 
The mortgagors defaulted in the regular payment of the interest. ‘Thereupon both 
the debtors and the creditor entered into an arrangement to see that the claim 
under the mortgages did not get swollen. An agreement was entered into on 7th 
January, 1951, under which the mortgagors handed over to the mortgagee, the 
properties so that the income therefrom might be received by the mortgagee and 
after deducting the expenses of collection and paying a sum of rupees two hundred 
for the subsistence of the mortgagors, the balance might be appropriated towards 
his dues. ‘This document has been construed as a conveyance by the lower Court 
and stamp duty and penalty has been levied thereon. 

There is nothing in the document to show that there is a transfer or conveyance 
of the mortgagors’ interest to the mortgagee. So much is conceded on behalf of 
the learned Government Pleader to whom notice of this civil revision petition was 
given. But it has, however, been contended by Mr. T.N.C. Rangarajan that the 
document should be regarded as a mortgage coming within Article 40 to Schedule 
I of the Stamp Act. The Explanation to that article says that a mortgagor who 
gives a power-of-attorney to the mortgagee to collect the rent or a lease of the pro- 
perty mortgaged or part thereof, is deemed to give possession within the meaning 
of this article. Under the document now before me, possession has no doubt been 
given to the mortgagee. But he has an obligation in the nature.of a fiduciary 
one to perform thereunder. It is not one whereby he would be entitled to receive 
and appropriate the rents towards his dues entirely. He has to collect the rents, 
pay a sum of rupees two hundred to the mortgagors for their. maintenance, and, it 
is only the balance that he should appropriate to himself towards the amount due 
onthe mortgages. For example, ifthere is no surplus left, he would not get anything 
for his mortgage. The document is, therefore, more or less in the form of an agree- 
ment creating a fiduciary relationship between the mortgagors and the mortgagee 
whereby the latter binds himself by certain covenants. I cannot see how the 
document can be regarded as a mortgage and even in the light of the Explanation 
to Article 40. Treated as an agreement it is not disputed that it is properly stam- 
ped and, the order of the Jower Court impounding the document cannot, therefore, 
be accepted and, it is set aside. There will be no order as to costs. 

P.R.N. — Petition allowed; Order set aside. 

IN THE HIGH GOURT OF JUDICATURE AT MADRAS. i 


PRESENT :—MR. Justice M. ANANTANARAYANAN. 
G. S. Mani .. Petitionsr* 


U. 
Vijaya Pillai ae Respondent. 

Penal Code (XLV of 1860), sections 425 and 426—Electricity cut off due to deliberate non-payment of electri- 
city dues by landlord—Landlord not guilty of ‘mischief’ or abstment of ‘mischief’. 

Ifa landlord fails to pay electricity dues, even assuming that the failure is deliberate, and thereby 
causes a situation in which che Madras Electricity Supply Corporation is constrained to cut off electri- 
city supply to the tenants the landlord would certainly not be committing mischief as defined in sec- 
tion 425 ofthe Penal Code. He may be committing a tort and may also be contravening Section 17 (1) 





*Crl.R.C. No. 1710 of 1962. 6th December, 1963, 
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of the Madras Buildings (Lease and Rent Control) Act, 1960, which is punishable under section 33 (1) 
ofthat Act. Butthe act ofthe Electricity Corporation is not an act of destruction to property or 
causing illegal change in the property, as it has a right to cut off supply of electricity for non-payment 
of electricity dues. Thus the landlord cannot even be convicted of abetment of mischief committed 


by another. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Special Honorary 
Presidency Magistrate, Egmore, Madras, in C.C. No. 5283 of 1962. 

N. S. Raghavan, for Petitioner. ` 

K. P. Unnikrishnan, for Respondent and the Public Prosecutor on behalf of the 
State. P 
The Court made the following l ay l 
- ' ORDER .—It appears to me to be very clear that upon the very facts found by 
the learned Special Honorary Presidency Magistrate in C.C. No. 5283 of 1962 
the conviction of the revision petitioner (accused) of any offence under section 426 
of Indian Penal Code, is not sustainable in law, and will have to be set aside.. In 
view of the narrow ground upon which the propriety of the conviction has been 
assailed, I desire to say nothing, in this context, upon the protracted history of the 
prior relationship between this landlord (revision petitioner) and his tenants, one 
of whom is the respandent. It may be, as the learned Magistrate observes, that the 
conduct of the landlord (revision petitioner) in respect of his tenants has been illegal, 
vindictive and oppressive. But the fact remains, that if a landlord fails to pay electri- 
city dues, even assuming that the failure is deliberate, and thereby causes a situation in 
which the Madras Electricity Supply Corporationis constrained to cut offelectricity 
supply to the tenants for non-payment of such dues, the landlord would certainly 
not be committing mischief as defined in section 425, Indian Penal Code. He may 
be committing a tort’or civil wrong. He may also be contravening the explicity 
provisions of Section 17 (1) of the Madras Buildings (Lease and Rent Control) Act, 
1960. The tenant is not at all without redress, in this regard, as under section 33 (1) 
of the Act, a contravention of section 17 (1) is punishable by a fine which can be 
very héavy. But, the act of the Madras Electricity Supply Corporation in cutting 
off the electricity supply is certainly not an act of destruction to property, or causing 
illegal change in the property, as the Corporation has a right to cut off supply for 
non-payment of dues. Thus, the landlord cannot even be convicted of abetment of 
mischief committed by another nor, on the facts, can it be claimed for a moment 
that the landlord directly committed mischief, 


~ The learned Public Prosecutor concedes that the situation would be that which 

I have outlined above, and does not seek to defend the conviction. Accordingly, 

the: conviction and sentence are both set aside and the Revision is allowed. The 

fine, if paid, must be refunded. ' e a 

= WR = : l —— -  . Revision allowed. 
D S eo o i Conviction set aside. 

i IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

ME , . PREsENT:— Mr. Justice P, S. KAILASAM. 

Periasami Nadar- -*' t., re g Potitioner* 

puge tial Procedure Code (V of T38), section 195°(1) (6) —Seope— Camplant”—Meaning of If in 


It would be unreasbiable to classify the complairts of public servants under section 195 (1) (a) 
into complaints by public servants other than Police Officers and complaints by Police Officers and 
police reports by Police Officers and to exclude Police Reports by Police Officers from the purview of 
the sectién. The scope of the section is that before the Court could take cognizance of an offence agd- 
inst a public servant, the public servant should himself prefer a complaint in writing. There is no justifi- 
cation for treating the Police Officer differently and excluding the complaint from the Police Officer 
which is preferred-in the form of a Police Report. The context of section 195 clearly warrants the 
construction of the word ‘complaint’ ın section 195 (1) (a) to include even report of the Police Officer, 
when this is made by the Police Officer concerned as a public servant witha view to taking action 


against a person, O O O OOO 
7# ŒLR.C. No. 1769 of 1962. 18th Decemb l 
OERD. No. 1756 of 1962), =, 168 
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9 Where a Police Officer investigated a non-cognizable offence after obtaining the permission of the 
Magistrate under section 155 (2) of the Criminal Procedure Code and filed a charge-shect. 


Held, that the charpe-sheet could be taken cognizance of as a complaint under section 195 (1) (a) 
of the Criminal Procedure Code. It was not necessary for the Police Officer to have investigate the 
offence but the investigation which was notstrictly relevant could not alter the nature of the com- 
plaint. That the Police Officer called his report a charge-sheet and filed it in that form will not make 
any difference. : x To 


In a case where an investigation is not strictly relevant for the purpose of a statutory complaint 
and in such a case if there was an investigation before the filing of the com laint, the nature of the com- 
plaint for the purpose of taking cognizance by a Magistrate will not be affected. © 9 


r 


- Petition under sections 435 and.439 of the Code of Criminal Procedure, 1898, 
‘praying the High Court to revise the Judgment of the Court of the District Magis- 
trate of Madurai, dated 23rd June, 1962, and passed in C.A. No. 108 of 1962 
(G.C. No. 1214 of 1961, Sub-Magistrate No. II, Madurai). a 


C. K. Venkatanarasimhan, for Petitioner. — oie i 
V. V. Radhakrishnan, for the Public Prosecutor on'behalf of State. 
” The Court made the following 


Onver.—This petition is filed for revising the order of the, District ‘Magistrate, 
‘Madurai confirming the conviction of the petitioner under section 182, Indián 
Penal Code and sentence of fine of Rs. 50 passed on him. 


© The petitioner sent through post a complaint against one Ramakrishnan, 
P.W. 1, regarding the theft of his cylcle to the Additional’Sub-Inspector, Tiruppa- 
rankundram. The complaint, Exhibit P-5 was received on 17th July, 1961, 
by the Sub-Inspector of Police, Tirupparankundram. He registered the case and 
transferred it to the Detective. Sub-Inspector, P.W. 11 for investigation., ,P.W. 
.11 took up investigation and on enquiry found that the case was false and served a 
referred charge-sheet notice on the petitioner on 1st September, 1961. He obtained a 
‘report from P.W. 1 Ramakrishnan, against whom the petitioner gave the ‘complaint 
of theft and registered a case under section 211, Indian Penal Code.against the peti- 
tioner. He applied to the Sub-Magistrate praying for permission to investigate 
into the offence and obtained an order from him, - 


= Both the Courts have found that the petitiònèr gave information to the Sub- 
Inspector of Police, Tirupparankundram knowing that the information he was 
‘giving was false and intending that the public servant should cause annoyance to 
-P.W. 1. The finding is a concurrent one and is not challenged by the learned 
Counsel appearing for the petitioner. Sri Venkatanarasimhan, the learned Counsel 
for the petitioner raised two questions of law. Firstly, he contended that the com- 
plaint given by the petitioner was received by P.W. ro and therefore urder section 
195 of the Criminal Procedure Code it is only “‘ the public servant concerned ” 
that may prefer a complaint. According to the learned Counsel, the public servant 
concerned in this case is P.W. 10 and the complaint given by P.W. 11 is notin accord- 
ance with law. P.W. 11 stated in his evidence that, after completing the investi- 
gation, himself and P.W. 10 laid the charge sheet. The charge-sheet is signed by 
both P.W. 10, the Additional Sub-Inspector of Police, and P.W. 11, the Sub-Ins- 
pector of Police, who investigated the offence and therefore this point does not arise. 


The second point the learned Counsel raised was that the alleged complaint 
preferred by P.Ws. 10 and 11 was only a charge-sheet and that under section 195, 
Criminal Procedure Code only a complaint. should be filed by the public servant 
concerned and therefore the proceedings were illegal. P.W. 11 obtained orders 
from the Sub-Magistrate for investigating into a non-cognizable offence and after 
investigating it filed a charge-sheet. Section 195 (1) of the Criminal Procedure 
Code provides that no Court shall take cognizance of any offence punishable under 
sections 172 to 188 of the Indian Penal Code except on a complaint in writing of the 
public servant concerned or some other public seryant, to whom he is subordinate, 
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The contention of the learned Counsel is that there is no provision for a Police Officer 
to file a charge-sheet under this section ; he can only file a complaint in writing as 
any other public servant. Reliance was placed on the definition of the word ‘ com- 
plaint’ in section 4 (1) (4) of the Criminal Procedure Code. ‘‘ Complaint ”? is 
defined as meaning an allegation made orally or in writing to a Magistrate, with a 
view to his taking action under the Criminal Procedure Code that some person, 
whether known or unknown, has committed an offence, but it does not include the 
report of a Police Officer. The definition having specifically excluded the report 
of a Police Officer, it is submitted that a report of a Police Officer cannot be 
taken as a complaint under section 195 (1) of the Criminal Procedure Code. 


Section 4. of the Criminal Procedure Code, which defines various words and 
expressions, runs as follows : 


“ In this code the following words and expressions have the following meanings, unless a different 
intention appears from the subject or context...........e0.0e00- u 


From this section it is permissible to construe the “‘ words and expressions ” different- 
ly from the definition, if a different intention appears from the subject or context. 
Section 195 (1) of the Criminal Procedure Code is intended as a safeguard against 
frivolous prosecution regarding offences of contempt of lawful authority of public 
servants. The law provides a safeguard that no Court shall take cognizance unless 
there is a complaint in writing by the public servants concerned. It is therefore 
necessary that the public servant concerned should exercise his mind and satisfy 
himself and then prefer a complaint in writing. 'This section deals with the com- 

laint of all public servants in general. There is no separate provision for Police 
Officers. Where an offence against a public servant is committed under Chapter 
10 the procedure for prosecuting in a Court of law is by preferring a complaint as 
required under section 195 (1), Criminal Procedure Cod ; 


There is considerable divergence of opinion between several High Courts as 
to whether a report of the Police Officer in a non-cognizable case can be considered 
as a complaint under the Criminal Procedure Code. In Mallikarjuna Prasad 
Rao v. Empirort, Burn, J., held that the report of a Police Officer in a non-cognizable 
offence could not be considered to be a Police Report. To construe otherwise, accord- 
ing to the learned Judge; would lead to the absurd conclusion that no Police Officer 
can ever make a complaint. The view of the learned Judge was referred to and 
approved by a Bench of the Andhra Pradesh High Court in Public Prosecutor v. 
A.V. Ramiak?, which held that when a Police Officer investigated a non-cognizable 
offence without the order of the Magistrate and filed a charge-sheet it should none- 
theless be treated as a complaint and not as a Police Report. The Court cited with 
approval the observations of Burn, J. In Mallikarjuna Prasada Rao v. Emperor’, 
referred to above. The decision of the Full Bench of the Madras High Court in 
Public ‘Prosecutor v. Ratnavelu Chetti®, has not been referred in Mallikarjuna Prasad 
Rao v, Emperor’, or Public Prosecutor v. A. V. Ramiah?, The Full Bench in Public 
Prosecutor x. Ratinavelu Chetty®, was in favour of the view that a report referred to in 
section 190 (1) (2) would also include a report in a non-cognizable offence by a 
Police Officer. The case cited above refers to a report filed by a Police Officer of a 
non-cognizable offence without obtaining the directions of the Magistrate. But in 
the present case the Police Officer obtained the directions from the Magistrate under 
section 155 (2) and purported to file a charge-sheet. The question that has to be 
considered is whether a report filed after investigation of a non-cognizable offence 
by a. Police Officer after obtaining the permission of the Magistrate can still be 
regarded as a complaint under section 195 (1), Criminal Procedure Code. 


In Barket and another v. Emperor*, Allsop, J., was of the view that the term ‘coy. 
plaint’ in section 195 (1) (a) was not used in a technical sense, in which it was de- 
fined under section 4 (1) (4) of the Code and that the intention in section 195 of the 
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Criminal Procedure Code was only that the Magistrate should not punish a person 
except at the instance of the public officer concerned or his superior. According 
to the definition, it would be possible for any person to obstruct a Police Officer 
in the execution of his duty without rendering himself liable to punishment under 
section 186, Indian Penal Code. The same view was taken in State v. Nandalal 
Karunashankar’. But this view was dissented from by a Bench of the Rajasthan 
High Court in Sindhi Nathuram Aimaram v. State and another?, Wanchoo, G.J., 
speaking for the Court preferred the view of the Allahabad High Court in Lakhar v. 
Emperor, and observed that the difficulty pointed out by Allsop, J., (by Burn, J. 
also in Mallikarjuna Prasad Raov. Emperor‘, that if strictly construed, a Police Officer 
could not have remedy if he was obstructed in the execution of his duty, could be 
got over by the Police Officer making a complaint. In Public Prosecutor v. Raincvelu 
Cheiti®, a Police Officer filed a Police report in a non-cognizable offence without 
obtaining the permission of the Magistrate under section 155, Criminal Procedure 
Code. The Full Bench took the view that it could be taken cognizance of by the 
Magistrate as a complaint, and under section 200 (a4), Criminal Procedure Code the 
Magistrate need not examine him on oath. The present case is different in that 
the Police Officer obtained orders from the Magistrate under section 155, Criminal 
Procedure Code for investigating a non-cognizable offence. 


A recent decision of a Bench of this Court in State G.S. S. I. v. Ramaswami®, 
may now be considered. In that case one P. Ramaswami published in his paper 
certain objectionable articles, which amounted to an offence under section 295-A, 
Indian Penal Code. The Government, according to the requirements of section 
196, Criminal Procedure Code ordered that a complaint be made against the afore- 
said Ramaswami in respectof the offence punishable under section 295-A, Indian 
Penal Code and directed the Commissioner of Police to depute a suitable officer 
to make the complaint. The Commissioner issued proceedings authorising 
Sri J.N. Ranjitham, Sub-Inspector of Police; to register a case and investigate it. 
As the Commissioner is a Magistrate, it was taken that the directions to investigate 
a non-congizable offence was issued by him by virtue of the powers as a Presidency 
Magistrate. Acting on the aboye directions the Sub-Inspector of Police registered å 
case, prepared the usual F.I.R. and recorded the statements of witnesses under 
section 162 (2), Criminal:Procedure Code but at the conclusion of the investigation 
he did not file a charge-sheet,' in the form-prescribed under section 173 (a) of the 
Criminal Procedure Code. According to the proceedings by the Commissioner of 
Police he preferred a complaint.. The Magistrate took the case on file and construed 
it as a case instituted on a Police Report and proceeded under section 251-A of the 
Criminal Procedure Code and framed a charge against the accused. At that stage 
the Magistrate entertained some doubts and referred the following two points to th 
High Court for its opinion : : 

“1. Whether the so-called complaint submitted by the Sub-Inspector is a complaint within the 
meaning of section 4 (1) (k) of the Cruminal Procedure Code, or a Police Report forwarded under sec- 
tion 178 (1), Criminal Procedure Code and what is the procedure to be adopted on the complaint 
submitted by Sri Ranjitham in this case. 

2. Whether the order of the Commissioner of Police directing the Sub-Inspector to register and 
investigate the case and the subsequent investigation done by the Sub-Inspector are null and void, and 
if so, whether this Court can take cognizance of the compl aut on the report submitted by the Sub- 
Inspector as a result of that investigation. ” 


In answering the above two questions the Bench observed : 


“ The essential question for consideration which arises in this case is whether merely because the 
officer whom the State Government authorised to make the complamt happened to be the Commis- 
sioner of Police and he in turn, conferred authority on a Sub-Inspector of Police to file the actual com- 
plaint, the complaint falls within the scope of section 190 (1)(8) of the Criminal Procedure Code which 
refers to a report in writing of such facts made by any Police Officer... .But in regard to the complaint 
to be filed under the authority of the Government under section 196-A of the Criminal Procedure 

rm ne 
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Code on prior investigation by a Police Officer and no formal report as prescribed under section 173, 
Criminal Procedure Code are necessary. The very fact that the Government authorised a particular 
officer to make a complaint to the Court, presupposes the completion of a preliminary investigation on 
the basis of which the Government were satished. that a prima facie case has been made out. Therefore 
the complaint filed after an authorisation by the State Government under section 196, Criminal 
‘Procedure Code should be treated as a complaint within the meaning of section 190 (1) (a) of the 
Criminal Procedure Code, on which the Magistrate can take cognizance. That ina particular case it 
happens that a Police Officer was authorised by the State Government to make the complaint should 
not, in our opinion make any difference in regard to the applicability of section 190 (1) (a) tosucha 
complaint ”, 

The Bench proceeded to observe : 

_ “Tt will be unreasonable to classify such complaints further into two categories, one under sec- 
tion 190 (1) (a) and the other under section 190 (1) (b) based merely on-the circumstances whether 
the person making the complaints is a Police Officer or not. The generality of the scope of section 196 
precludes any such differentiation. ” 


In conclusion the Bench observed that the investigation made by the Sub-Inspector 
under the orders of the Commissioner of Police, in that case could at best be treated 
as a proceeding not strictly relevant for the purpose of the statutory complaint filed 
under section 196 of the Criminal Procedure Code. The Bench further observed: 


“ That such an enquiry or investigation which was not strictly relevant’ happened to intervene 
before the actual filing of the complaint will not, in our opinion, alter the nature of the complaint for 
the purpose of taking cognizance by the Magistrate under section 190 (1) (a) of the Criminal 
Procedure Code. ” ‘ os 


The decision is authority for the proposition that in case where an investigation 
is not strictly relevant for the purpose of statutory complaint, and in such a case if 
there was an investigation before the filing of the complaint, the nature of the com- 
plaint for the purpose of taking of the cognizance by the Magistrate will not be affec- 
ted. In the present case it was unnecessary for the Sub-Inspector of Police to have 
investigated the non-cognizable offence on the orders of the Magistrate, for while 
investigating the theft case, he was in possession of the full facts of the case. Accord- 
ing to the above decision, the intervening investigation, which is not strictly relevant, 
could not be held to alter the nature of the complaint. That the Sub-Inspector of 
Police called his report a charge-sheet and filed it in the form prescribed will not 
. make any difference. It would be unreasonable to classify the complaints of public 
servants under section 195 (1) (a) into complaints by public servants- other 
than Police Officers and complaints by Police Officers and Police Reports by 
Police Officers and exclude Police Reports by Police Officers from the 
purview of the section. The scope of the section is that before the Court 
could take cognizance of an offence against a public servant, the public servant 
should himself prefer a complaint in writing. There is no justification for treating 
the Police Officer differently and excluding the complaint from the Police Officer 
which is preferred in the form cf”a Police Report. Thé context of section 195 
clearly warrants the construction of the word “ complaint’ in section 195 ve (a) 
to include even report of the Police Officer, when this is made by the Police icer 
concerned as a public servant with a view of taking action against a person. 

, ,, The contentions raised by the learned Counsel, therefore, fail and this petition 
is dismissed. 

V.K. n Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice T. VENKATADRI. 


Jeevarathanammal .. Appellant* 
U. 
P. Sreenivasa Mudaliar . Respondent. 


Hindu Marriage Act (XXV of 1955)—Sutt Jor restitution of conjugal rights-—Defence of crueltp—Ear lier 
compromise to live together in a suit for maintenance, 1f a bar—Condonotion of cruelty —E ffeci and scope. 

Where the evidence on record clearly discloses sufficient material to enable a Court to conclude that 

the wife cannot live with her husband on account of his acts of cruelty, the mere fact that an earlier 


* A,A,O, No. 267 of 1961, 20th December, 1963. 
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suit for maintenance filed by the wife against her husband was compromise and the parties 
agreed to live together cannot mean that the Court is precluded from considering the acts of cruelty 
meted out to the wife before the compromise. Where the compromuse itself is without prejudice 
to the contentions of the parties, the compromise is only in the fond hope that she will be able to 
live with her husband Condonation of acts of cruelty is on the condition that there shall be in the 
future a proper compliance with the matrimonial decencies and duties and the peron who goes back 
to live with his or her spouse goes back on that implhed condition alone. It ıs not necessary m 
such cases to prove that there was a repetition of all the acts of cruelty alleged earlier. The test is 
whether the acts of subsequent breach of conjugal kindness are such asto make life between 
husband and wife impossible or tend to make it impossible. 


Appeal against the Order of the City Civil Court (Additional Judge), 
Madras, dated 6th October, 1960 and made in O.P. No. 596 of 1959. 


P. Krishnamachariar, for Appellant. 
N. S. Varadachariar, for Respondent. 
The Court delivered the following 


Jupemenr. —This appeal arises out of proceedings under the Hindu Marriage 
Act (XXV of 1955). The appellant is the wife of one P. Srinivasa Mudaliar. He 
filed an application for restitution of conjugal rights. This was resisted by the wife, 
the appellant herein, who has no objection to live with her husband, but she has 
been subjected to cruelty and that it is, therefore, unsafe to live with her husband. 


The Lower Court, after considering the oral and documentary evidence in the 
case, gave a finding that there was no cruelty on the part of the husband and as 
such the appellant (wife) was bound to go and live with the husband, and directed 
the wife accordingly, and ordered the application as prayed for by the husband. 
It is against this order for the restitution of conjugal rights that the present appeal 
has been filed by the wife. 


Briefly stated, the facts are these. The appellant was married to the respondent | 
herein on 4th February, 1957. The respondent seems to be an educated man. 
He is workirig as an Accountant in the Southern Railway. Soon after the marriage, 
the husband and wife seem to have lived happily for some months. When‘the sister 
of the husband, who seems to have some influence over him, returnéd from her 
pilgrimage, troubles started in the family. Domestic life of the couple was-ruined. 
The appellant was treated. -cruelly by both the husband and his sister, with the 
result, she left her husband’s house on 27th October, 1957. Immediately, she 
gave a notice, Exhibit B-4, alleging in detail the cruel’ treatment meted out to 
her during her stay in the husband’s house by both the husband and his sister, 
She also demanded maintenance amount of Rs. 100 per month, as it was not possi- 
ble to live with him. Her request was not complied with, and she therefore filed 
a suit for maintenance, O.S No. 599 of 1958 on the file of the City Civil Court, 
Madras. However, due to intervention of mediators, the case was compromised 
and a consent decree was passed, in and by which, without prejudice to the conten- 
tions of the parties, the husband (respondent herein) undertook to get the wife nomi- 
nated in respect of the Provident Fund Account in the Southern Railway ; he also 
undertook not to gift away the property, No. 57, Sanjeevarayan Koil Street, Washer- 
manpet, Madras, to anyone. He also undertook to make arrangements to keep 
his sister separately in another house by providing separate residence. He further 
undertook to treat his wife well. This consent memo. was filed on 13th October, 
1958. After this, parties seem to have lived together for one year. But, once 
again trouble started between husband and wife, with the result she was forced 
to leave the house of the husband on 6th October, 1959. According to the wife, 
She was suddenly asked to clear out of the house with her bag and baggage. She 
went to the Police Station and gave a complaint about the ill-treatment meted 
out to` her. She also gave a notice, Exhibit B-11 dated roth November, 1959, 
alleging in detail as to how she was cruelly treated and finally driven out of the house 
by the husband. Unfortunately, the respondent herein, the husband, did‘not 
care to send a reply to this notice. On the other hand, after waiting for sufficient 
time, the husband filed an application for restitution of conjugal rights, 
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Learned Counsel for the respondent contends before me that, once the 
matter has been compromised and a consent memo. filed in the suit, O.S. No. 599 
of 1958, the Court will have no jurisdiction to consider the cruelty meted out to 
the wife before the compromise, and there was no sufficient proof that cruelty 
was meted out to her after the compromise. Iam not able to agree with this 
contention. The consent memo. filed by the parties started with the words, 
“without prejudice tothe contentions of the parties”. She compromised 
only with the fond hope of living with her husband. But unfortunately once 
again the husband behaved in a most cruel manner, and it was not possible for the 
wife to live with her husband. In this connection, it will be useful to refer to a 
passage from Mulla’s Hindu Law (12th Edition) at page 884: 


“Tn case, for instance, of condoned cruelty of a serious nature, when the law speaks of condo- 
nation and revival, it means that the offence is condoned on the condition that there shall be in the 
future a proper compliance with the matrimonial decencies and duties, and a person who goes back to 
live with his or her spouse goes back on that implied condition alone. It can hardly be said that there 
should be a repetition of the whole course of ill-treatment, or that there should be even the some kind 
or degree ofill-treatment. The homely metaphor that the camel needs protection from the last straw 
which is to break ıts back or even from the penultimate straw which threatens to do so has not remained 
judicially unnoticed and may perhaps serve to explain the principle. The test would be: Are the 
various acts of subsequent breaches a kindness such as to make life between husband and wife 
imposible or tend to make it impossible. ” ` 


On the evidence on record in this case, I have got the impression that, on account 
of the husband’s conduct, the appellant (wife) cannot live with him in his house, 
unless he creates confidence in her. I summoned the parties to my chambers. 
I asked the wife whether she would be willing to go and live with her husband and 
she expressed her willingness to join her husband; but the husband refused to take 
her back, on the ground that already an application has been filed by him for divorce. 
When such is the attitude of the husband, it is not possible for me to consider that 
his application for restitution of conjugal rights was a bona fide one. ‘The judgment 
and decree of the lower Court are, therefore, set aside. 


The appeal is allowed with costs throughout. The appellant will be at liberty 
to take appropriate proceedings fur maintenance. 


R.M. Se Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice K. VEERASWAMI. 


K. Subramaniam Chettiar, General and Executive Trustee, 
Sri Thirumoolanathaswami Temple at Poovalur .. Appellant" 


U 


The Poovalur Sri Thirumoolanathaswami Sayarakshai 
Arthajama etc., Kattalai by Trustees .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), section 57—Powers of gensral 
trustee of temple vis-a-vis the powers of a specific trustee of a kattalai. 


A specific endowment or a kattalai is certainly a religious institution and in that sense an indepen- 
dent entity. It is also true that a specific endowment or a fattalai as an institution 18 in a sense, one 
within a bigger institution, namely a temple. But from these premises, ıt does not follow that the i- 
fic endowment in any way affects or limits the powers of the general trustee over the temple and the 
performance of the objects of the specific endowments in the temple. It may be that the general trus- 
tee may have no control, in the absence of specific statutory provision or a decree or scheme, over the 
actual administration by the specific kattalaidars of the kattala: properties. But there is no basis for 
the assumption that a katalat baie a separate or independent institution, the kattalai trustee, when 
the objects of the kattalai are performed takes the place of the general trustee, thereby suspending 
the latter’s jurisdiction, as ıt were to administer and manage the templeat that time. 

_ Appeal against the Decree of the District Court, Tiruchirappalli in Appeal 
Suit No. 477 of 1961, preferred against the Decree of the Court of the District Munsif 


of Tiruchirappalli in Original Suit No. 814 of 1959. 
* S.A. No. 602 of 1962, 22nd January, 1964, 
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V. Somasundarem and P. Kothandaraman, for Appellant. 
T. M. Chinniah Pillai and T. S. Pulani Sivagurunathan, for Respondent. 
The Court delivered the following 


Jopayent.—The defendant is the appellant against a reversing Judgment of 
the learned District Judge of Tiruchirappalli, arising out of a suit brought by the 
respondent for a permanent injunction restraining the appellant and his men, 
agents and servants from in any manner interfering with his administration, manage- 
ment and worship during performance of the Sayarakshai and Ardhajamam kattalais 
by the introduction of tickets for archanas during those periods. The defence to 
the suit was that the defendant, being a general trustee of the temples themselves, 
was entitled, in exercise of the powers under section 57 of the Madras Hindu Reli- 
gious and Charitable Endowments Act, to introduce the ticket system for perfor- 
mance of archanas during the periods when the two kattalais are performed 1n the 
temple. 'The trial Judge accepted the defence and dismissed the suit. The lower 
appellate Court, on the view he took of the statutory provisions, considered that the 
kattalais being independent institutions, of which the plaintiff was a specific trustee, 
“the general trustee of the temple had no right under section 57 to pass an order 
fixing the fee for tte performance of any service, ritual or ceremony in the specific 
endowment”. He, therefore, allowed the appeal and decreed the suit. The 
defendant has, therefore, come up here in second appeal. 


It seems to me that the view of the learned District Judge as to the effect of the 
statutory provisions in respect of the powers of a general trustee of a temple vts-a-o1s 
the powers of the trustee of a specific endowment cannot be accepted. The learned 
District Judge referred to the definition in the Act of a “ temple”, “‘ religious insti- 
tution ” and a “‘ specific endowment ” and thought that a specific endowment or a 
kattalai was an independent institution within a bigger institution, namely, the 
temple, and to the extent to which the specific trustee functions in performance 
of a kattalai, to that extent the powers and jurisdiction of the general trustee will 
stand excluded in respevt of the main institution itself. It may be conceded that a 
specific endowment is certainly a religious institution and in that sense an inde- 
pendent entity. It is also true that a specific endowment as an institution is In a 
sense one within a bigger institution, namely, a temple. But, from these premises, 
it does not follow that the specific endowment in any way affects or limits the powe1s8 
of the general trustee over the temple and the performance of the objects of the speci- 
fic endowments in the temple. It may be that the general trustee may have no con- 
trol, in the absence of specific statutory provisions or a decree or scheme, over the 
actual, administration by the specific kattalaidars of the kattalai properties. But, 
because the performance of the kattalai is in the temple on particular occasions, 
does not mean that ipso facto the jurisdiction of the general trustee over the temple on 
those occassions is excluded. To illustrate, supposing there is a kattalai for 
performance of a neivedyam on the occasion ofa particular nakshatram or star, netvedyam 
being performed before the deity in the temple. Canit be said that when neivedyam 
is offered to the deity in the temple the performance is entirely to be controlled 
by tke kattalai trustee, without the general trustee having any right in respect 
of the temple on the occasion? I think not. Likewise, supposing the kattalai 
is for deepuradana on certain occasions in the sanctum sanctorum or inside the 
temple. On that account, the kattalai trustee cannot assume that, during the time 
the service is done he has control over the entire temple, and the powers of the general 
trustee over the temple are confined to the 1est of the period. In such cases,the kattalai 
is but intended for performance ofa ceremony or ritual or service in or in connection 
with temple and does not normally affect or exclude in any way the jurisdiction 
of the general trustee over the temple, its properties and management during all 
periods. Experience shows that seldom a kattalai trustee by virtue of his position 
ousts a general trustee of the temple and gets or exercises jurisdiction over the temple 
itself. The statutory provisions in the various enactments made from time to 
time do not make any change in this position. In my opinion, there is no basis 
for the wrong assumption made by the District Judge that a kattalai being a separate 
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or independent institution, the kattalai trustee, when the objects of the kattalai 
are performed takes the place of the general trustee, thereby suspending the latter’s 
jurisdiction as it were to administer and manage the temple at the time. 


In fact, Sri T. M. Chinnaiya Pillai for the respondent-plaintiff did not and 
could not go to the extent of supporting the view of the District Judge on the scope 
of the statutory provisions. But his argument is that the kattalai in this case is a 

eculiar one in the sense that unlike the generality of temple and kattalais in the 

tate, the kattalaidar here is entrusted with the keys of the temples here during 
the periods of Sayarakshai and Ardhajamam, leaving only the duplicate keys with 
the general trustee, and that this means that during those periods the general trustee 
is not in possession of the temples themselves, but the special trustee or kattalaidar. 
Learned Counsel, therefore, argues on that basis that when the general trustee 1s 
not in posession of the temples during those two periods, and when the special trustee 
employs his own men and performs the two objects of the kattalai, it is an irresistible 
inference that the general trustee’s powers over the temples during those periods 
are suspended or kept in abeyance as it were, and that, therefore, the general trustee 
will have no power to introduce the ticket system for archanas performed during 
those periods. In support of this argument, reference is made to an agreement 
signed by the general trustee as well as the kattalai trustees to show possession of 
the’ keys of the temples with the special trustee during the two periods. Unfortu- 
nately this aspect of the case has not been considered at all by the learned District 
Judge. .As the inference which Sri T. M. Chinnaiya Pillai wants to draw will 
depend upon the factual position as to whether the special trustee is really entrusted 
‘with the keys and possession of the temples during the'two periods, I think it neces- 
‘sary to remit the appeal back to the lower appellate Court for fresh disposal, without 
myself expressing any opinion on that aspect at the moment. 


The judgment and decree of the lower appellate Court are set aside. The 
appeal is remitted to that Court for fresh disposal in the light of the observations 
contained in this judgment and after considering the aspect relied on by Sri T. M. 
Chinnaiya Pillai. Ifthe parties so desire, they will be at liberty to adduce further 
evidence before the District Judge. The costs in this appeal will abide the result 
of the appeal and be provided for by the lower appellate Court. The court-fee 
paid on the memorandum of second appeal will not be refunded. 

No leave. 


V.K. —— Appeal remitted for fresh disposal. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
(Contempt Jurisdiction.) l 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice AND Mr. JUSTIOE 
P. KUNHAMED Kurri. i 


Advocate-General, Madras .. Applicant * 
J. a 
S. Sundaram, Ex-Sub-Inspector of Police, Illuppur Post, . 
Tiruchirappalli District .. Respondent. . 


Contempt of Court—What is—Privats communication sent to a Judge before whom the cause is likely to come 
up—Contents of the letter same as the allegations in the pleadings—If constitutes contempt. 

Every private communication to a Judge for the purpose of influencing his decision upon a pending 
matter, whether or not aceompanied by the offer of a bribe or personal abuse, 1s a contempt of Court. 
This will be so notwithstanding the fact that the substantial allegations in the letter to the Judge were 
also contained in Bon regi roceedings itself. It is not necessary to consider in such matters 
whether the Judge will be likely to be influenced or not by such letter. The criterion 1s whether the 
act complained of is likely to prejudice the course of justice. E 


Application to convict the respondent for contempt of Court. 
The Government Pleader, for Applicant. 
_P. Sherfuddin and B. Rammohan, for Respondent. 








*Contempt Application No. 1 of 1964, os _ 80th January, 1964, 


I ADVGCATE-GENERAL V. SUNDARAM (Ramachandra Iyer, C.}.). 357 


The Judgment ofthe Court was delivered by 


Ramachandra Iyer, C.F.—The respondent, once a Sub-Inspector of Police, 
was dismissed from service on grd April, 1953. The validity of his dismissa] forms 
the subject-matter of a writ petition (W.P. No. 749 of 1963) on the file of this Court, 
When the petition was pending, presumably coming to know that Srinivasan, J., 
was likely to hear and dispose of the writ petition, a letter has been sent by the 
respondent to the learned Judge on 11th September, 1963. That the respondent 
wrote this letter is not now disputed. Therein he has stated that in the disciplinary 
proceedings leading up to his dismissal the officers of the police department have 
fabricated false documents and committed forgery and allied offences and that 
the enquiry officer had further tampered with a document which was filed by him 
to disprove the charge against him. He then proceeded to state 


“ A mere reading of my Writ Petition in No. 749 of 1963 and connected papers will convince the 
Honourable Judges of the High Court, Madras, that the case is foisted and concocted one, ” 


Finally, he has requested the Judge to expedite the hearing of the writ petition. 


The allegations made against the Enquiry Officer are, but a substantial 
reproduction of similar allegations in the writ petition itself. It cannot therefore, 
be said that they by themselves are new ; but the vice of the letter of the respondent 
is that he proceeded to communicate with the Judge privately evidently with & 
view to influence his decision. As hasbeen observed in Volume III of Halsbury’s 
Laws of England (3rd Edn.) (Volume 8) Lord Simmonds at page 7s 


~ Every private communication to a Judge for the purpose ofinfluencing his decision upon a 
pending matter whether or not accompanied by the offer of a bribe or personal abuse is a con- 
tempt of Court tending to interfere with the course of justice. ” i 


There can be, little doubt, in the instant case that, notwithstanding the fact that' 
the substantial allegations.in the letter to the Judge were also contained in the 
writ petition itself, they were intended to influence the Judge and create sympathy 
in favour of the respondent. Dealing with this subject, Oswald in his book on 
“Contempt Committal and Attachment ” at page 48 observes : 


“ It is a grave contempt of Court to communicate with or to seek in any way to influence a 
Judge upon the subject of.any matter which he has-to determine. ” 


A Special Bench of this Court in Tuljaram.v. Governor, Reserve Bank! has: given 
expression to the view that to comment on a case which is subjudice or to suggest 
that the Court should take a certain course in respect ofa matter before it undoubtedly 
constitutes contempt, and honesty of motive cannot remove it from this category. 
Further it is not necessary to consider in ‘such matters whether the Judge will be 
likely to ‘be influenced or not by such letter. The criterion is whether the act 
complained ofis likely to prejudice the course ofjustice. In his letter the respondent 
has referred to his present predicament saying that he finds himself unable to 
maintain himself or to maintain his large family. All this must have been intended 
to evoke the sympathy of the Judge hearing his case. The respondent was ‘a police 
officer and he must certainly have been aware of the impropriety of what he was 
doing. On his behalf Mr. P. Sherfuddin has expressed regret for what he had done. 
Indeed the respondent himself has filed an affidavit unconditionally apologising for 
the mistake committed by him, but having regard to.the fact that he was quite 
aware of what he was doing and of consequences thereof we are unable to accept 
the apology. We, therefore, find him guilty of contempt of Court. But we do not 
think that having regard to the circumstances of the case and the particular cir- 
cumstances in which the respondent now finds himself, we need impose anything 
but a nominal fine. We sentence him to pay a fine of Rs. 10-within three weeks 
from this date and in default to suffer simple imprisonment for one week. 


R.M. 


~ 


Application allowed. 


I,‘ LL.R. (1939) Mad. 466 : (1939) 2 M.L.J. 843: A.I.R. 1939 Mad. 257, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice K. VEERASWAMI. 


Ayi Gounder and another .. Appellants * 
D. 
Gabriel .. Respondent. 


Crown Grants Act (XV of 1895) (now Government Grants Act)—Restriction against alienation of the property 
granted under—lIf immuns from Court-sale. 

Civil Procedure Code (V of 1908), Order 21—Property granted under Crown Grants Act with a restriction 
against alienation—If liable to be sold in execution of decree—Sale—lIf opposed to public policy. 
Practice—Execution sale—O bjection as to—Not raised at the time of execution—If could be raised at a later 
stage. ` ° 

Where property granted under the Crown vias Government) Grants Act is subject to prohibition 
against alienation in a particular manner, it still vests the ownership of the property in the grantee. 
The restraint against alienation merely applies to a transaction between parties and not toa sale in 
invitum. A Court sale of of such a property in execution ofa decree cannot be said to be opposed to 


public policy. 
Where a person entitled to object to a sale in execution has failed to raise it at the execution stage, 
it is not open to him to challenge the same in a subsequent proceeding at a later stage. j 
Appeal against the Decree of the District Court of Coimbatore in Appeal Suit 
No. 286 of 1960, preferred against the Decree of the Gourt of the District Munsif of 
Udamalpet in Original Suit No. 449 of 1958. 


S. Mohan and V. Shanmugam, for Appellant. 
D. Ramaswami Ayyangar and R. Krishnamachart, for Respondent. 
The Court delivered the following 


Jupement.—TIn execution of a Small Cause decree obtained against the second 
defendant, the suit property was brought to sale by the decree-holder and purchased 
by him, from whom the plaintiff has purchased. The property had been granted 
to the second defendant as a Darkhast grant. The grant contained a provision 
restraining alienation of the property in favour of persons who are not Adi-Dravidas. 
The plaintiff on the strength of the sale in his favour and possession with him, 
asked for a declaration of his title to the property and for an injunction restraining 
the defendants, the first defendant being a usufructuary mortgagee from the second 
defendant, from interference. The plaintiff has succeeded in both the Courts 
below. Hence this appeal by the defendants. 


One of the points which appears to have been argued before the trial Court 
was that in view of the fact that the property was granted to the second defendant 
under the provisions of the Crown (now Government) Grants Act and of the restraint 
against alienation in the manner I mentioned, the attachment and sale of the 
property were against public policy and were null and void. This point did not 
find. favour with the trial Gourt, apparently on the view that the objection was not 
raised at the stage of the execution sale or attachment.. The judgment of the 
lower appellate Court is silent on the point. It is not clear whether the point 
was argued before it. 


I have, however, heard Sri Mohan on that point. He urges that the property 
was inalienable in view of the restraint in the grant and that any alienation would 
be contrary to public policy and would theretore be void. That being the case, 
he contends, though no protest was raised at the stage of the execution sale, the 
point is open to the second defendant in the suit. Counsel reinforces his argument 
by reference to Lakshmadu v. Ramudu’; Ramakrishnamma v. Venkatasubbiah*® and 
Mohan Ram v. Sundararamier®, It seems to me none of these cases is of any assistance 
to the appellants. Lakshmadu v. Ramudu' related to a dasabandham inam, the aliena- 
tion of which was held to be against public policy, and therefore a Court sale of 
such an inam would be a nullity. The question, whether if the persons entitled 
a a a cr ct, | 

*Second Appeal No. 1469 of 1961. Sth February, 1964. 


1, LL.R. 1940 Mad. 123. 3. (1960) 2 M.L.J. 30 (F.B.). 
2, (1934) 68 M.LJ. 46. 
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to object to a sale had failed to raise it at the execution stages, they could be permitted 
to raise it in a subsequent proceeding to challenge the same, was not raised or 
decided in that case. No doubt, in the second case there was a reference to such 
a point. But the point was actually decided by the lower appellate Court and was 
not raised in this Court, so that no decision was given on thdt. Mohan Ram v. 
Sundararamier! had not decided that point, though there are certain observations of 
my learned brother, Ananthanarayanan, J., at page 39, pointing to the fact that 
the objection could not be permitted to be raised at a latter stage. 


But the point is that the property in question is not an inam at all. It was 
granted, as I said, by the Government under the provisions of the Grown (Govern- 
ment) Grants Act. Though the grant was subject to prohibition against alienation 
in a particular manner, the grant certainly vested the ownership of the property 
in the grantee. The restraint against alienation merely applied to a transaction 
between parties and not to a sale in invitum. In any case, a Court-sale contrary 
to the prohibition against alienation cannot be said to be opposed tv public policy. 


Both on the ground that the restriction as to alienation will not prevail against 
a Court-sale and on the ground that the objection had not been raised at the stage 
of execution, I hold that the sale cannot be assailed as invalid, or not binding on 
the second defendant. 


The Second Appeal fails and is dismissed with costs. No leave. ` 
R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MkR. Justice P. S. Karasam, 


K. P. R. Subbarayah Mudaliar and others .» Petitioners * 
V. 
Nachimuthu Mudali and two others .» Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), section 101— Scope, object and 
applicabilityp—‘ Otherunse not entitled to be in possession’ —Meaning of. 


Section 101 ofthe Madras Hindu Religious and Charitable Endowments Act empowers a persot 
appointed as a trustee or Executive Officer of a religious institution, when resisted in obtaining pos- 
session of the religious institution by a trustee of the religious institution, who has been dismissed or 
suspended from his office or ‘otherwise not entitled to be in possession’, to apply to the Magirtate of the 
First Class and on production of the order of appointment obtain delrvery of possesion of the reli- 
pous institution. The section was specifically enacted for the purpose of saving religious institutions 

om aa ia litigation in obtaining possession of the temple and its properties from recalcitrant 
laa a ile reserving the right of the aggrieved parties to resort to a civil Court to establish 
their nghts. . i 


When persons are appointed trustees to non-hereditary temples, by virtue of their appointment 
they are entitled to possession ofthe temple and a person who is already in possession ofthe temple as a 
trustee is no more entitled to be in possession. e willbe a trustee ‘ otherwise not entitled to be in 
possession’ under section 101 of the Act. Any other construction will not be in keeping with the 
spirit of the section. 

Section 101 exempts any person claiming in good faith to be in possession on his. own account. 
Thus persons who claim the temple in their own right and not as trustees would be removed from the 
purview of this section. Any person in whom the administration is vested or any n who is liable 
as a trustee will be a trustee for the purposes of the Act. Any person who claims to be entitled to admi- 
nistration of the temple and accountable as a trustee will not be a person claiming in good faith to be 
in possession on his own account. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898; 
praying the High Court to revise the Order of the Court of the Sub-Divisional 
Magistrate of Erode, dated the 11th day of December, 1963 and made in M:P. 
No. 379 of 1963 in Orl.M.P. No. 31 of 1963. 


R. Sundaralingam, for Petitioners. 








1.- (1960) 2 M.L.J. 30 (F.B.). 


*Crl.R.C. No. 2081 of 1963. 5th February, 1964. 
(Cr. R.P. No. 2027 of 1963). 
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D G. Ramanujam and C. Chinnaswami, for Respondents and `V. V. Radhakrishnan, 
for the Public Prosecutor, on behalf of the State, and the Government Pleader 
appearing on notice. ` g ; 


2 The Court made the following 


.  Orver.—This petition is filed to revise the order of the Sub-Divisional 
Magistrate directing delivery of possession of Sri Kamakshiamman Periaveettukkaran 
Temple at Vadakupalayam in Sivagiri village, Erode Taluk, Coimbatore District, 
to the respondents who were appointed trustees of the said temple. The petitioners 
claim that the temple is a denominational: institution and that the lower Court 
was in error in directing delivery of possession to the respondents. i 


> ‘The respondents were appointed trustees of the temple by the Area Committee 
of the Hindu Religious and Charitable Endowments, Salem. The petitioners 
filed R.P. No. 18 of 1962 before the Commissioner, Hindu Religious and Charitable 
‘Endowments, Madras, under section 21 of the Madras Act XXII of 1959 for setting 
aside the appointment of the trustees. The petition was dismissed by the Gommis- 
sioner on 19th March, 1962. ‘The respondents filed Crl.M.P. No. 31 of 1962 before 
the Sub-Divisional Magistrate, Erode, under Section 101 of Madras Act XXII of 1959 
for delivery of the temple to them and by an order dated 26th March, 1962, delivery 
was ordered. Meanwhile the petitioners filed Writ Petition No. 513 of 1962 to 
quash the order of the Commissioner in R.P. No. 18 of'1962 declining to interfere 
with the appointment of the respondents as trustees of the temple by the; Area 
Committee. In the Writ Petition, the High Court ordered stay of delivery of the 
temple by the Sub-Divisional Magistrate on gth April, 1962. ‘The petitioner filed 
a suit O.S. No. 936 of 1962 on the file of the District Munsif’s Court, Erode, for 
a declaration that the temple was a denominational one under Article 26 of the 
Constitution. On 21st January, 1963, Writ Petition No. 513 of 1962 was dismissed 
without prejudice to the petitioner’s contentions in the suit that had already been 
filed by them. The plaint in O.S. No. 936 of 1962 was returned by the District 
Munsif’? Court, Erode, for presentation to the proper Court, as it had no pecuniary 
jurisdiction. The plaint was re-presented in the Sub-Court, Erode and the suit 
was numbered as O.S. No. 71 of 1963, and is pending. The respondents filed 
M.P. No. 371 of 1963 before the Sub-Divisional Magistrate, Erode, for delivery 
of the temple and the Sub-Divisional Magistrate overruling the objections of the 
‘petitioners ordered delivery of the temple to the respondents and the temple was 
delivered to the respondents. ‘The present revision petition is filed against the 
order of the Sub-Divisional Magistrate, Erode, directing delivery of the temple to 
the respondents. 


ít is not disputed that the respondents are the lawfully appointed trustees of 
the temple by the Assistant Commissioner, Hindu Religious and Charitable Endow- 
ments Board, Salem. The order was also confirmed by the Commissioner of the 
Hindu Religious and Charitable Endowments Board, Madras. In Criminal 
M.P. No. 31 of 1962 filed by the respondents for delivery of possession of the temple 
the petitioners contended that they were entitled to possession as office-bearers 
of Kamakshiamman Alaya Paripalana Committee Sabha. It was further contended 
that the members of the community elected the President of the Kamakshiamman 
Alaya Paripalana Committee and he was looking after the affairs of the temple, 
and the Area Committee was in error in appointing the respondents as trustees 
without notifying the temple or calling for applications for appointment of the 
trustees. In O.S. No. 936 of 1962 filed by the petitioners the contention was that 
the temple was a denominational one and not within the purview of the Madras 
Hindu Religious and Charitable Endowments Act. 


Mr. R. Sundaralingam, the learned Counsel for the petitioners, submitted 
that the Sub-Divisional Magistrate had no power under section 101 of Act XXII 
of 1959 to direct delivery of possession of the temple to the respondents, as the 
temple is a denominational one and the petitioners are not trustees, who have been 
dismissed or suspended from their office or otherwise not entitled to be in possession 
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of the temple. Section 101 of the Act empowers a person appointed as a trustee or 
executive officer of a religious institution, when resisted in obtaining possession of 
the religious institution by a trustee of the religious institution, who has been dis- 
missed or suspended from his office or otherwise not entitled to be in possession, to 
apply to the Magistrate of the First Class and on production of the order of appoint- 
ment obtain delivery of possession of the religious institution. This section does 
not apply to cases where a person claims in good faith to be in possession of the 
temple on his own account or on account of some person, who is not a trustee, 
office-holder or servant of the religious institution. The order by the Sub-Divisional 
Magistrate under this section shall not bar the institution of a suit by an aggrieved 
person for establishing his title to the suit property. 


As pointed out by Subba Rao, J., (as he then was) in Prattipati Dandaiah v. 
Venkatarama Dikshitulu1, the underlying purpose of the section is apparent and it is 
conceived and enacted in public interests to enable a trustee of a temple to recover 
its properties expeditiously from recalcitrant ex-trustees or other servants of the 
temple. While the section enables the temple to recover its properties from the 
ex-office-holders it gives the ex-office-holders adequate protection against arbitrary 
eviction by enabling them to resort to a Court of law. The section was enacted to 
prevent the trustees and other recalcitrant servants of the temple from resorting to 
obstructive tactics and mvolving the temple in prolonged litigation. In the public 
interest this provision enables the temple to obtain possession of its properties while 
giving a right to the aggrieved party to have resort to the civil Court to establish 
his rights. There can be no doubt that the section enables a trustee or an executive 
officer of a religious institution to obtain possession of the religious institution from 
a trustee, office-holder or servant of the religious institution, who ‘has been dismissed 
or suspended from his office. Under the Act a trustee is appointed by the authorities 
for a term of office. Ifthe trustee is dismissed or suspended or ceases to -hold the 
office by efflux of time or by incurring any of the disqualifications mentioned in 
the Act, there can be no doubt about the applicability of section ror of the Act. 
Mr, Sundaralingam, the learned Counsel for the petitioners, submitted that under 
the section only a trustee, who has been dismissed or suspended from his office 
or is otherwise not entitled to be in possession can be dispossessed, and in this case 
the petitioners are neither dismissed nor suspended trustees and it cannot be said. 
that they are persons, who come within the clause “ otherwise not entitled to be 
in possession”. ‘The learned Counsel submitted that this clause is applicable only 
to trustees dismissed or suspended or in like manner become not entitled to be in 
possession and is not applicable to cases where the trustees continue to administer 
the temple in their own right: The section exempts any person claiming in good 
faith to be in possession on his own account. This clause would remove from the 
purview of the section persons, who claim the temple in their own right and not as 
trustees of the temple. ‘Sub-clause (22) of section 6 of the Act defined ‘ trustee’ as 
follows : ae 

“< Trustee ’ means any person or body by whatever designation known in whom or in which the 
administration of a religious institution is vested, and includes any person or body'who or which is 
liable as if such person or body were a trustee. ” i f 

Therefore, any person in whom the administration‘is vested or any. person who 
is liable as a trustee will be a trustee for the purposes of the Act. Any person, who 
claims to be entitled to administration of the temple and accountable as a trustee 
will not be a person claiming in good faith to be in possession on his own account. 
Therefore, the petitioners will be trustees under section 101 of the Act. The Madras 
Hindu Religious and Charitable Endowments Act, 1959, is applicable to all Hindu 
public religious institutions and when trustees are appointed under the provisions 
of the Act, they are entitled to take charge of the temple ahd its properties and 
manage the temple during their term. When persons are appointed trustees to 
non-hereditary temples, by virtue of their appointment, they are entitled to possession 
of the temple, and a person, who is already in possession of the temple as a trustee, 
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is no more entitled to be in possession. He'will be a trustee “ otherwise not entitled 
to be in possession ” under section 101 of the Act. Any other construction of the 
words “ otherwise not entitled to be in possession will not be in keeping with the 
spirit of the section. The section was specifically enacted for the purpose of saving 
religious institutions from prolonged litigation in obtaining possession of the temple 
and its properties from recalcitrant trustees, while reserving the right of the aggrieved 
parties to resort-to a Court of law to establish their rights. The intention of the 
enactment will be defeated by confining the words “ otherwise not entitled to be 
in possession’? as meaning only trustees dismissed, suspended or whose term is 
terminated by efflux of time or disqualification, etc. A liberal interpretation of 
the words is in conformity with the intention of the enactment. I am therefore 
unable to accept the contention of the learned Counsel that section 101 of the Act 
is inapplicable in this case. The petitioners have already filed a suit and they 
are at liberty to establish their rights in the civil Court. If the institution is a 
denominational one and not within the purview of the Act, it is for the petitioners 
to obtain proper relief from the civil Gourt. 


In the result this petition is dismissed. 
V.K. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. S. RAMACHANDRA IYER, Chief Justice, AND Mr. JusTIcg 
KUNHAMED KUTTI. 





K. S. Sundaramayyer .. Appellant * 
D. : 
K. Jagadesan and another .. Respondents 


Specific ang Act (I of 1877), section 24 (b)—Contract of sale—Suit for specific performance—Plainiff’s 
readiness and willingness to perform his part—Necessity—Claim for refund of advance and damages on foot of 
breach—Party making such claim not entitled to specific performance. 

The plaintiff in a suit for specific performance should always treat the contract as stil] subsisting; 
he has to prove his continuous readiness and willingness, from the date of the contract to the time of 
the hearing of suit, to perform his part of the contract and a failure to make good that case would 
lead to a rejection of his claim for specific ormance. Where, therefore, a to a contract of 
sale makes a claim for the refund of the advance paid and also damages on the footing of its breach by 
the other party, it would amount to a definite election on his part to treat the contract as at an end 
and thereafter no suit for specific performance could be maintained by him, for, by such election he 
has disabled himself from making the averment that he had always been ready and willing to perform 
his part ofthe contract. 


It will not be open toa pari to a contract who has once elected to accept the breach, assummg 
there was a breach on the part of the other side, to cancel that election and treat the contract as if it 


were subsisting. 
Appeal against the Decree of the Court of the (II Additional) Subordinate 
Judge, Coimbatore, dated 23rd February, 1960 in Original Suit No. 11 of 1959. 


Vedentam Srinivasan and V. Narayanaswami, for Appellant. 
T. Sathradev, for Respondent. 
The Judgment of the Gourt was delivered by 
Ramachandra Iyer, G.7.—The suit, out of which this appeal arises, was filed 
by the appellant for specific performance of contract dated gist January, 1958, for 
the sle of a house, No. 17-25, Raja Street, Coimbatore, which belonged to the 
first respondent. The price settled was Rs. 23,750 of which Rs. 4,000 was paid 
as advance on the date of the agreement. It was agreed that the sale was to be 
completed within a period of three months from the date of the agreement, the 
stipulation in that regard being : 
“ The party of the first part (first ndent) shall execute and-have the sale deed registered 
within a period of three months from this day. The said period of three months cannot be extended 
for any reason whatsoever, save by the consent in writing by both the parties. ”’ 


* A, No. 318 of 1960. 14th February, 1964, 
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But nothing, however, happened within the period aforesaid. On 3oth April, 
1958, the last day specified for the performance of the contract, the first respondent 
sent a telegram to the appellant “‘ Holise'sale agreement date expires to-day. Finish 
sale deed to-day”. There was no response to this telegram from the appellant. 
Correspondence, to which we shall have occasion to refer later, followed, each 
arty accusing the other of the breach of the terms of the agreement. On 24th 
cember, 1958, the appellant, by a notice sent through his advocate, called upon 
the first respondent to execute the sale deed and deliver possession of the property 
along with its title deeds. The first respondent decline to do so, on which the suit 
was instituted. 

The substantia] defence to the action was two-fold : (1) Time was the essence 
of the contract and as the appellant did not perform his part of the contract within 
the time stipulated by erden the balance of the purchase money and giving 
the draft sale deed, there was no obligation on the part of the first respondent to abide 
by the terms of the contract. (2) The appellant not having been contiuuously 
ready and willing to perform the contract, he could not obtain relief by way of 
specific performance. 


The learned Subordinate Judge found that, notwithstanding the specific 
terms of the contract, time could not be considered as its essence, but that inasmuch 
as the appellant had himself committed a breach of the contract, the first respondent 
rata been at all time ready and willing to perform the same, his claim should 

We are by no means satisfied that the view taken by the learned Subordinate 
Judge that time was not the essence of the contract was entirely correct. But it 
1s unnecessary for us to go into that question, in the view we take of the other question. 


There can be very little doubt, on the evidence in the case, that the appellant, 
who claimed a remedy by way of specific performance, was not continuously ready 
and willing to perform his part of the contract. We shall presently refer to the 
evidence in the case. 


There is little controversy as to what happened subsequent to goth April, 
1958, when the first respondent sent the telegram calling upon the appellant to 
complete the sale. On 17th May, 1958 the first respondent, by his registered notice 
sent to the appellant, accused the latter of having failed to perform the contract 
and claimed that he would be entitled to forfeit the advance of Rs. 4,000 paid to 
him and further stated that the appellant would be liable to recoup any loss he 
(first respondent) might sustain by sale cf the property to a third party. Evidently, 
as a reply thereto, on 22nd May, 1958, the appellant, through his advocate sent a 
notice complaining that the first respondent had failed to deliver up the title deeds 
of the property and had further defaulted in delivering possession of the property 
in spite of demands. There is, however, no substance in either of these two com- 
plaints, as it has been proved that the only title deed which the first respordent had 
with him had been delivered to the appellant, who was himself a mortgagee of the 
property. As regards delivery of possession, a fair reading of the terms of the 
agreement would show that possession was to be delivered simultaneously with the 
completion of the sale. The learned Subordinate Judge found ‘that the first res- 
pondent had vacated the house by the middle of February, 1958 and he was 
ready to deliver possession of the same, but that it was purely on account of the 
default on the part of the appellant that possession could not be given. The 
evidence in the case suppoits this conclusion. But the most significant part of the 
appellant’s notice, to which we have just now made reference, is its concluding 
portion where it is said : 

“As there was no offer even in the telegram to deliver possession to my client of the pro- 
perty as per the terms of agreement, my client was noi bound to finish the sale deed as stated in 
the telegram. Ycu have thus committed default and broken the terms of the agreement. My 


client has been ever ready and willing to act upto the terms........ to the property by giving the 
title deeds for my client’s Goa and by handing over possession to my client of the portion in 


your occupation, you are bound to return the sum of Rs. 4,000 received by you as advance and 
also pay my client Rs. 4,000 by way of damages. You are therefore hereby called upon to’ pay 
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my client the sum of Rs. 4,000 received as advance and also Rs. 4,000 by way of damages, within 
three days of receipt of this notice. Take notice that on default of compliance with this demand, 
steps wlll be taken through Court for recovery of the said’sums.” 


Even assuming that time was not the essence of the contract and that the first res- 
pondent was guilty of breach it is clear from the above letter that the appellant had 
decided not to keep the contract subsisting, but, on the other hand, had put an 
end to it and demanded damages for an alleged breach by the first respondent. 
Such a demand for return of the advance paid is quite inconsistent with the subsis- 
tence of the contract. It cannot be said, therefore, that the appellant was ready 
and willing to perform his part of the contract. 


The subsequent correspondence between the parties only confirms this view. 
Three days later, the first respondent wrote a long letter (Exhibit B-7) to the 
appellant setting out his version of the case and reiterating his original decision for 
forfeiting the advance amount and claiming further damages. That elicited a 
reply from the appellant on roth June, 1958 (Exhibit B-8) which charged the 
first respondent with a breach of the terms of the contract and reiterating the stand 
taken by him in his notice dated 22nd May, 1958. He then called upon the first 
respondent to comply with the demands made in that notice. 


It was only more than six months thereafter that the appellant completely 
changed his case and issued a notice (Exhibit A-2) through his advocate claiming 
specific performance of the contract by the first respondent within three days there- 
from after receiving the balance of the sale price. He claimed that as he was a 
rich man the sale price must have been always ready with him and proceeded 
to state : 


“ My client hereby withdraws the notice he gave you for the refund ofthe advance and the 
compensation money as he is advised that he can obtain specific performance itself. ” 


This statement itself amounts to an admission that by the previous notice 
the appellant had put an end to the contract by claiming a return of the advance 
amount paid by him. It will not be open to a party to a contract, who has once 
elected to accept the breach, assuming there was a breach on the part of the other 
side, to cance] that election and treat the contract as if it were subsisting. We 
regard the notice dated 22nd May, 1958 as amounting to a definite abandonment 
by the appellant of his right to obtain specific performance of the contract. As 
pointed out by the Privy Council in Ardeshir Mama v. Flora Sassoon’ the plainnff 
in a suit for specific performance should always treat the contract as still subsisting ; 
he has t> prove his continuous readiness and willingness, from the date of the contract 
to the time of the hearing of suit, to.perform his part of the centract and a failure 
to make good that case would undoubtedly lead to a rejection of his claim for specific 
performance. Where, therefore, a party to a contract of sale made a claim for 
damages , on the footing of its breach by the other party, it would amount to a 
definite election on his part to treat the contract as at an end and thereafter no 
suit for specific performance could be maintained by him, for, by such election, 
he had disabled himself from making the averment that he had always been ready 
and willing to perform his part of the contract. 


Learned Counsel for the appellant, however, contended that, so long as the 
injured party had not chosen his remedy and obtained satisfaction for the breach 
of the contract by the other party, specific performance could be granted. He 
relied, in this connection on section 24 (c) of the Specific Relief Act. But the 
question in the present case is not, whether the appellant had not availed himself 
of one remedy or another : it is even more fundamental than that. The appellant 
had, as we said, mi an end to the contract and demanded a return of the advance 
amount paid by him and made a further claim for damages. 1f the contract were 
to be held as subsisting he would have no right to insist upon a return of the advance 
amount. We are unable to find anything in the decision in Calcutta Improvement 
Trust v. Subabala Debi? to support the contention that, notwithstanding the election 
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by a party to a contract to accept the breach by another he could still revive, at 
his choice, the contract and insist upon a specific performance thereof. We are, 
therefore, of opinion that the learned Subordinate Judge was correct in his view 
that the appellant was not entitled to relief by way of specific performance. 

The question whether the appellant will be entitled to a return of the advance 
amount paid, does not call for determination in this case, as the learned Subordinate 
Judge has declined to grant him any relief in respect thereof, and no ground of 
appeal has been taken against the propriety of that conclusion. : 

The appeal, therefore, fails and is dismissed, but, in the circumstances, without 
any order as to costs. 


V.K. —— Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice K. VEERASWAMI. 


Messrs. Swami Motor Transport (P.), Ltd., Karunthattangudi, 
Thanjavur, Thanjavur District by its Managing Director, 


Sri T. A. Rathinam Pillai Petitioner* 
j: ; 
The Regional Transport Authority, Thanjavur and others .. Respondents. 


Motor Vehicles Act (IV of 1939), as amended by Act (IIT of 1964), sections 43-A (2), 47 (1) and 57 (8)— 
Power of Regional Transport Authority to vary condition of permit—Variation, extension or curtailment of routes in 
permu—Duty of Transport ee a can take into consideration order or direction of Government under section 
43-A (2)—Order by Transport Authority influenced by Government Order—Legality and propriety—Power of 
Government under section 43-A (2)—Nature and Scope of—Power to iaar previous order or decision of 
Transport Authority or Appellate Tribunal. ; 

A stage carriage permit is granted under section 48 of the Motor Vehicles Act subject to certai® 
conditions; the grant of a permit has to be made after considering the matters provided under section 
47 (1) and following the procedure laid down in section’57 ofthe Act. The effect of séctions 4 and 5 
of the Amending Act (III of 1964) which amended section 57 is that route is made a condition of the 
permit, and power is given to the Regional Transport Authority to alter the condition suo motu by 
variation, extension or curtailment of the route or routes or the area. This power under section 48 is 
not Judicial in character and the only condition for its exercise is that the Regional Transport Autho- 
rity should give notice of not leas than one month. 


_ The Regional Transport Authority is also given power to vary the conditions of a permit on.appli~ 
cation, by'varying, extending or curtailing the route or routes or the area specified in the permit. 
But this power is a quasi-judicial one and has to be exercised by following the procedure prescribed 
for apoa ofan application for the grant ofa new permit. Section 43-A (2) gives power to the 
State Government to direct the Regional Transport Authority or the State-Transport Authority to 
open any new route or to extend an existing-rout¢ or to permit additional stage carriages to be put, 
orto reduce the number of stage carriages on any specified route. This power obviously is 
administrativé. Section 43-A (2) is only concerned with a general direction to open a new route or 
to extend an existing route, and is not related to the variation of the conditions of a permit, which 
is the subject of section 48 (8). Section 57 (8) applied only to applications for variation of the 
conditions of permits. The power under section 57 (8) to grant a new route or extension is neces- 
sarily incidental to a disposal of an application for variation of a condition in the permit. Section 
43-A (2) has nothing to do with permits or conditions of permits. 

A Government Order under section 43-A (2) cannot be taken into consideration by the Regional 
Transport Authority acting under section 57 (8). While so acting, the Regional Transport Authority 
exercised a quasi-judicial power and is bound to apply its mind to the question of variation in the 
light of the record and merits brought before it. The authority has to come to a decision by 
following the quasi-judicial procedure prescribed, and applying its own mind to the matters under 
section 47 (1) and the evidence placed before it. Whether a particular condition in a permit should 
be varied in public interest is not and cannot be affected es any order under section 43-A (2). 
The matter has to be considered by the Regional Transport Authority inde dently of any order 
made under section 43-A (2) and a Government Order under section 43-A (2) is entirely irrelevant 
to a consideration of an application under section 57 (8) by the Regional Transport Authority. 


__ Where in coming to a decision the Regional Transport Authority and in revision the Appellate 
Tribunal are shown to have been considerably influenced by a Government Order under section 
43-A (2), there is a total misdirection of their jurisdiction and a surrender of their judgments for the 
view of the Government in its order, and on that ground that order of the Regional Transport Autho- 
rity as well as the order of the Appellate Tribunal, confirming it in revision are liable to be quashed. 
a eeoa So ANA O RE 
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Once a quasi-judicial authority decides under section 57 8) that a variation of a condition of a 
permit by way of an extension of an existing route was not called for in public interest or there was 
no need for it, that decision deserves respect at the hands of the Government and is binding on the 

ent too in a sense. The scheme of sections 43-A (2) and 57 (8) would justify the view that 

ent cannot disregard the decision of the quasi-judicial authority and consider itself free to 
come to its own decision on the question. The State Government cannot therefore exercise its powers 
under section 43-A (2) when an application for variation of a condition of a permit or appeal arising 
ther efrom is pending before a competent quasi-judicial authority and also when such authority 
has applied its mind once and decided the matter. 


S.M. Transport v. Raman and Raman, (1961) 2 M.L.J. 127 (F.B.), foll. 


_ Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a Writ of certiorari calling for the records of the State Trans- 
port Appellate Tribunal, Madras, in R.P. No. 114/STAT./59, dated: 8th June, 
1960, confirming the order of the Regional Transport Authority, Thanjavur in 
No. 4713/A-1/59, dated 6th May, 1959 and quash the said orders and made 

crein. 


G. Ramaswamy, for Petitioner. 


K. Venkataswami for the Additional Government Pleader on behalf of 
Respondents 1, 2 and 4. 


S. Mohan Kumaramangalam for M. N. Rangachari and S. Mahadevan, for grd 
Respondent. 


The Court made the following 


Orprr.—This petition is to quash an order of the second respondent Tribunal 
agreeing with the Regional Transport Authority, Thanjavur, granting a variation 
of the route, Melacauvery to Sakkottai as Melacauvery to Natchiarkoil. The 
first order was dated 6th May, 1959 and the Tribunal’s order was dated 8th June, 
1960.. The ground on which the petitioner asked for a rule is that both the Regional 
Transport Authority as well as the Tribunal were influenced by G.O. Ms. No. 547 
(Home) dated 25th February, 1959, directing an extension of the route. The 
petitioner claims that neither of the Authorities below was entitled to consider this 
order of the Government and that, in any case, the Government’s order itself was 
improper and illegal. l 


The variation, for the first time, would appear to have been asked for as early 
as October, 1957, by the third respondent. That application was rejected on 14th 
March, 1958, by the Regional Transport Authority on the ground that the sector 
was well served. Against that order the third respondent filed a revision petition 
before the State Transport Authority. This petition was finally disposed on 26th 
June, 1958, the State Transport Authority agreeing with the view of the Regional 
Transport Authority that there was no need for variation of the route. In the 
meantime two members of the local legislature filed petitions on gth April, 1958, 
before the Government for extension ofthe route. On grd April, 1958, the Regional 
Transport Authority, for some reason not obvious, invited applications for grant 
of permits from Kumbakonam bus-stand to Natchiarkoil. This was adjourned 
from time to time and was finally rejected on 26th June, 1959, on the ground that 
on 6th May, 1959, the Regional Transport Authority had granted the variation 
asked for by the third respondent. On the petition filed by the members of the 
legislature, the Government asked on gth May, 1958, for the remarks of the Transport 
Commissioner. This Officer reported in his remarks that there was no need for 
the variation asked for. No orders would appear to have been passed on the petition 
of the members of the legislature apparently because it was brought to the notice 
of the Government the matter was pending in revision before the State Transport 
Authority. 


On 1st October, 1958, the third respondent moved the Government for an 
order under section 43-A of the Motor Vehicles Act directing a variation of the 
route. In this petition the third respondent did not invite the attention of the 
Government to the order of the State Transport Appellate Tribunal] of 26th June, 
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1958, dismissing the revision petition relating to the very matter. On this petition 
again the Government asked for the remarks of the Transport Commissioner who, 
‘replied on 8th December, 1958, drawing the attention of the Government to the 
fact that the State Transport Authority had dismissed the revision agreeing with 
the Regional Transport Authority that no variation was necessary. He also 
mentioned in it his own view that there was no need at all for the variation. The 
Government, however, considered that the variation should be ordered in public 
interest and made its order dated 25th February, 1959. ‘This is how the order 
reads : 


“It has been brought to the notice ofthe Government that the bus running between Melacauvery 
to Sakkotta: in Kumbakonam Town (Route No. 3 of Town Service) passes through several streets 
in the town. This route is a circuitous one and consequently the bus is never full and itis not utilised 
by the public to its fullest advantage. It has been represented that if this Route No. 3, Melacauvery 
to Sakkottai, is extended to Natchiarkou, it will serve the public of Kumbakonam to go to Natchiar- 
koil and its environs without break of journey. Similarly it will be useful to the villagers of those areas 
to go to the heart of the town, bazaar, hospitals, femmes, banks, etc., without break of journey. 


2. Government have examined the representation in consultation with'the Transport Gommis- 
sioner, Madras, and with reference to the conditions specified in section 67 of the Motor Vehicles Act, 
1939. They are satisfied that there is need for a direct bus service between Melacauvery and 
Natchiarkoil and that the extension of the Route No. 3, Melacauvery to Sakkottai, as Melacauvery to 
Natchiarkoul, ota Sakkottai, will benefit the residents of the area cited resulting in saving of time and 
convenience to the passengers arising from journeys not being broken. 

3. Therefore, in exercise of the powers conferred by section 43-A (2) ofthe Motor Vehicles Act, 

1939, (Central Act IV of 1939), the Governor of Madras hereby directsthe Regional Transport 
Authority, Thanjavur, to extend the route, Melacauvery to Sakkottai, as Melacauvery to 
Natchiarkoil via Sakkottai.”’ 
This order was received by the Regional Transport Authority on ag February, 
1959. That Authority reported to the Government on gth March, 1959, that 
the action to implement the variation had been taken on 28th February, 1959. 
In that communication -the Regional Transport Authority added that the third 
respondent had applied for grant of variation as ordered in the Government order 
and that the application was notified under section 57 (3) of the Motor Vehicles 
Act on 28th February, 1959. On 6th May, 1959, the Regional Transport Authority 
passed the following order : 

“Parties heard. The variation will provide through facility from Melacauvery to Natchiarkoil 
without curtailment of the existing facilities. ,The vanation is hence in public interest ; the applica- 
tions granted.” 


The petitioner, who was one of the objectors, filed a revision petition against 
that order. The Appellate Tribunal dismissed the revision petition and it did so 
on the view which may be set out in its own words: 


“ In my opinion, the Government had jurisdiction to pass the Order No. 547, Home, dated 25th 
February, 1959 and that is an end of the matter in the sense that their opinion that it was necessary to 
t the variation in the interests of the public cannot be canvassed before the Regional Transport 
thority and the Revisional Authority which are creatures under the Motor Vehicles Act and are 
bound to obey the lawful orders issued under section 43-A (2). Even apart from this, it seems to me 
that the reasons given by the Government m their order, if I may say so with respect, commend itsel 
to me.” ' 


The Tribunal then proceeded to practically set out the reasons which weighed 
with the Government in making the said order. The Tribunal wound up by 
saying that, in that view, it dismissed the revision petition. It is this order which 
is sought to be quashed in this petition. . 


The first ground of the petitioner is that it is evident from the order of the 
Tribunal that it was very much influenced by the order of the Government directing 
variation and that the Tribunal had practically surrendered its quasi-judicial 
functions and was merely led by the Government Order. It is urged that the 
Government Order was entirely irrelevant to the mətter under consideration by 
the Regional Transport Authority and the Tribunal and that they should have 
decided the question of variation quite independently of the Government order. 
The second ground of the petitioner is that the Government order was improper 
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and illegal because it in.effect directed the quasi-judicial authorities to grant the 
extension and that too in favour of a particular permit-holder. i 


In considering these grounds it is first necessary to examine the relative statutory 
provisions. A stage carriage permit is granted under ‘section 48 of the Motor 
Vehicles Act subject to certain conditions, and sub-section (2)'cf the section, before 
its omission by Act lil of 1964, stated that every stage carriage permit should be 
expressed to be valid only for a specified route or routes or for a specified area. 
Clause (xxi) of the sub-secticn (3) grants power to the Regional Transport Autho- 
rity, after giving notice of not less than one month, to vary the conditions of the 
permit or to attach to the permit further conditions. Sub-section (2), as I said, 
having been dropped by Act III of 1964, it introduced clause (i) after renumbering 
the present clause (1) as clause (i-a) in sub-section (3) to the effect that the stage 
carriage or stage carriages shall be used only on a specified route or routes or in a 
specified area. The effect of this is that a route become a condition of a permit. 
Clause (xxi) of sub-section (3) has also been substituted by the new Act, and as 
substituted, the clause gives power to the Regional Transport Authority, after 
giving notice of not less than one month, to vary, extend or curtail the route or 
routes or the area specified in the permit. This clause has a proviso, but, for the 
present purpose it need not be noticed. 


The grant of a permit has to be made after considering the matters provided 
under section 47 (1) and following the procedure laid down in section 57. Variation 
of a condition of a permit by inclusion of a new route or routes or a new area, or, 
by increasing the number of services above the specified maximum, is provided 
for by sub-section (8) of section 57 which directs that for granting the variation the 
procedure applicable to grant ofa permit should be followed, treating the application 
for variation as an application for the grant of a new permit. This sub-section 
was construed by a Full Bench of this Court as not empowering variation of the 
condition by extension or alteration of a route. 


By section 4 of the Act III of 1964, in sub-section (8) of section 57 after the 
words ‘‘ by the inclusion of a new route or routes or a new area”? are inserted the 
words “or by the variation, extension or curtailment of the route or routes or the 
area specified in the permit”. Section 5 of the Amending Act makes special provi- 
sion in regard to existing stage carriage permits and validation of certain proceedings 
and orders granting variation under the old sub-section (8) of section 57. The 
effect of this Amending Act appears to be that route is made a cc nditicn of a permit 
and power is given to the Regional Transport Authority to alter the condition 
suo motu by variation, extension, or curtailment of the route or routes or the area. 
This power under section 48 is not judicial in character and the only condition 
for its exercise is that the Regional Transport Authority should give notice of not 
less than one month. The Regional Transport Authority is also given power to 
vary the conditions of a permit on an opa by varying, extending or curtailing 
the route or routes or the area specified in the permit. But this power is a quasi- 
judicial one and has to be exercised by following the procedure prescribed for disposal 
of an application for grant of a new permit. Sub-section (2) of the section 43-A 
which was introduced by the Mutor .Vehicles (Madras Amendment) Act, 1954, 
give power to the State Government to direct, on a consideration of the matters 
set forth in sub-section (1) of section 47, the Regional Transport Authority or the 
State Transport Authority to open any new route,or to extend an existing route or 
to permit additional stage carriages to be put, or to reduce the number of stage 
carriages on any specified route. This power obviously is administrative and the 
only condition of its exercise is that before making a direction the State Government 
should consider the matters mentioned in sub-section (1) of section 47. The sub- 
section does not contemplate that before making such a direction the Government 
should act in a quasi-judicial] capacity, and, follow the procedure pertaining there- 
to including giving of notices to interested persons, considering the representations 
and hearing operators and other interested persons. Further, it may be noticed 
that sub-section (2) is only concerned with a General direction to open a new route 
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or to‘extend an existing route, and, is not related to variation of the conditions of 
a permit which is the subject of section 48 (3) and section 57 (8) applies only to 
applications for variations of conditions of- permit, and: while considering such 
applications, the Regional Transport Authority necessarily has to decide with 
reference to the matters under.section 47 (1), whether inclusion of a new route 
or extension of an existing route will be called for in public interest. The power 
under sub-section (8) of section 57 to grant a new route or extension is necessarily 
ancidental to a disposal of an application for variation of a condition in the permit. 
If at all, it is this aspect which differentiates the power given to the Government 
under sub-section (2) of section 43-A and the power under sub-section (8) of 
section 57. It may be remembered that the subject of Motor Transport is 2 con- 
current subject.,, Though at first sight sub-section (2) of section 43-A, which is a 
State enactment, may appear to overlap to a certain extent and impinge upon 
sub-section (8) of section 57, which is 2 Central enactment under the concurrent 
power, a closer scrutiny will show that the two powers do not trench upon each 
other, and they were meant to be exercised in different circumstances. Sub-section 
(2) of section 43-A has nothing.to do with permits or conditions of permits. It is 
concerned only with the question of opening a new route or extension of an existing 
route or permitting additional stage carriages on any specified routes. Sub-section 
(8) of section 57, on the other hand, is only related to variation of condition ot 
permit and that too on an application and not with the question of inclusion 
of a new route or extension of an existing route in general. It is on this ground 
that this Court held in-Palaniappa Chettiar v. Varusai Mohamed and others that there 
as no repugnancy between the two sub-sections. No doubt one of the grounds 
on which this Court so held is no longer available, but, the decision is stil] good 
on the other grounds mentioned therein. 


It is in the light of the foregoing provisions the‘question whether a Government 
order made under sub-section (2) of section 43-A could or could not be taken into 
consideration. by the Regional Transport Authority, acting under section 57 (8), 
has to be considered. When once it is clear from the statutory provisions noticed 
above that the power under section 57 (8) is a quasi-judicial one and has to be exer- 
cised only in the light of section 47 (1) and following the procedure contemplated 
by section 57, it will be plain that it is the duty of the Regional Transport Authority 
to apply its mind to the question of variation in the light of the record and merits 
brought before it by means of and through the procedure prescribed by section 57. 
In other words, the Regional Transport Authority has to come to a decision by 
following the quasi-judicial procedure prescribed, and, applying its own mind to the 
matters under section 47 (1) end the evidence placed before it. Whether a parti- 
cular condition in a permit should be varied in public interest is not and cannot 
be affected by any order under section 43-A (2). Whether a new route should be 
opened or an existing route should be extended has to be considered by the Regional 
Transport Authority independently of any order made under section 43-A (2) 
though the Regional Transport Authority would do so only as incidental to its 
‘deciding whether a condition ofa permit should be permitted to be varied by opening 
a new route or extending an existing route. That being the case, a Government order 
under section 43-A (2) will be entirely irrelevant to a consideration by the Regional 
Transport Authority ofan application under section 57 (8). That isthe view which 
a Full Bench of this Court held in S. M. Transport v. Raman and Raman*. This is 
‘what was observed in that case: 


“The first question which falls for decision is whether a consideration of the Government order 
"by the State Transport ve Tribunal was improper. We agree with Rajagopalan, J.; that it was. 
“The Tribunal was invested with appellate and revisional power in respect of orders by the Regional 
“Transport Authority. It was not a mere administrative or executive body. It should only deal with 
-what may be generally described as “evidence on record” though it may be that the Tribunal is not 
moverned strictly by the sections of the Indian Evidence Act. The Government order cannot be 


said to be a piece of evidence. ” 





I. Since reported in (1964) 1 M.L.J. 191. 110: A.I.R. 1961 Mad. 180 (F.B.). 
2. (1961) 2 M.L.J. 127: I.L.R. (1961) Mad. 
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In that case the Tribunal’s order was auashed on the ground that it attached im- 
portance to the fact that the Government had taken a particular view of the ques- 
tion of extending a route which the Tribunal had to decide for itself. 


. In the instant case, the passage which I have extracted from the Tribunal’s 

order would unmistakably show that it was very much influenced by the Govern- 

ment Order directing extension. In fact, the Tribunal went to the extent of stating 
_ that once a Government Order had been made extending a route under section 
43-A (2), there was an end of the matter and that the Tribunal, as a creature of the 

Statute was bound to follow the Order of the Government. . This is a total mis- 
direction as to its jurisdiction and only shows that the Tribunal had abdicated its 

quasi-judicial functions and surrendered its judgment for the view of the Govern- 
ment in its order above referred to. On this ground the order of the Tribunal 

should be set aside. On that view the second ground of the petitioner does not 
necessarily fall to be considered. But even here I am satisfied that the Govern- 
ment Order was improper. It is true, unlike in the case of the Full Bench, when the 

Government made its Order dated 25th February, 1959, there was-here no appli- 
cation for variation of a permit or appeal relating to that Matter pending. But,. 
in my opinon, that it is not the only test. Once a quasi-judicial authority decides 
under section 57 (8) that a variation of a condition ofa permit by way ofan extension. 
of an existing route was not called for in public interest, or there was no need for 

it, that order deserved respect at the hands of the Government, and I would ever 
say, Will be binding on it in a sense. The scheme of section 43-A (2) and section 
57 (8) will, I think, justify the view that once the quasi-judicial authority which is 
vested with the jurisdiction express the view that an extension is not called for, the 

Government cannot disregard such an order and consider itself free to come to its 
own decision on the question. What sub-section (2) of section 43-A states is that 
the direction by the Government is to be given to the Regional Transport Authority 
or the State Transport Authority. Itis true that such an authority is administratively 
subordinate to the Government’; but, it should be remembered that when the very 
authority has in its quasi-judicial function decided that there should be no exten- 
sion of a route asthere was no need for it, it is not contemplated by sub- 
section (2) of section 43-A that the State Government could ignore that decision cf 
the quasi-judicial authority, and, in exercise of its administrative power under that 
section, impose its own view on that very authortiy. I am therefore inclined to think. 
that the State Government cannot exercise its puwers under section 43-A when an. 
application for variation ofa condition ofa permit by inclusion of a new route or 
extension of an existing route, or an appeal arising therefrom is pending before a. 
competent quasi-judicial authority and also when such authority has applied its. 
mind and decided against inclusion of a new route or extension of an existing route.. 
I think this view will also effectuate harmonious working of the powers under 
section 43-A (2) and section 57 (8). 


In the present case the Government, when it made its order dated 25th: 
February, 1959, was well appraised of the earlier orders of the Regionai Transport. 
Authority as well as the State Transport Authority that no extension of the route was. 
required in public interest. ‘That being the case, in my opinon, the Government. 
Order was not only not proper but in excess of its powers under section 43-A (2). 

The result is, the impugned Order of the Tribunal is hereby quashed. The- 


Tribunal will dispose of the appeal afresh without in any way taking into account,. 
or being influenced by the order of the Government. 


The petition is allowed with costs against the third respondent. Counsel’s. 
fee Rs. 100. i 


P.R.N. : Petition allowed 3, 
matter remitted.. 
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_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ _ PRESENT :—Mp,-S. RAMAGHANDRA ËYER, Chief Justice, AND Mr. Justice 
T. VENKATADRI. - eo R ce 


t 


K.S. Narasimhachari a l a re Appellant* 
_ A oo f ` ° 

The Indo-Commercial Bank Ltd , G.T., Madras, represented 
by the Punjab National Bank Ltd., and another .- Respondent. 


Evidence Act (I of 1872), section 92, Provisos 1 and 2—Applicability—Writien contract—Revital of specifie 
consideration—Oral evidence to prove that besides the specified consideration there was another consideration on 
which ths writing is stlent-—Admissibility—Consideration—If a term of the written document—Oral evidencs to 


Provisa 1 tosection 92 of the Evidence Act would not permit a party to a contract to let in oral 


evidence nor ta party toa contract to let in oral evidence toshow that besidesthe actual conside- 
ration eee in the document evidencing the transaction and forming the basis of the contract, there 


was some other consideration. agreed ta between the parties. 


Proviso 1 only says that ae ‘may. be proved which would invalidate the document which, 

inter alia would show want or failure of consideration, or a difference in kind of the consideration 
ified in the document ; it would not be competent for a party to prove a variation of the considera- 

tion recited. ` ` ; i a l E \ 

The consideration specified in a document is a term of the contract evidenced by it ; anda party 
cannot be allowed under section 92, to show that the consideration was either less or more than what is 
specified. - a E. i i i ; 

The want or failure of consideration referred to in the proviso must be such as to invalidate the 
document. -There should be a total lack of consideration recited in it, before the terms of the document 
in that regard are contradicted. To say that the consideration recited in the written contract is but a 
part of a larger consideration which is not specified in it would amount to nothing less than contradict- 
ing the very term as to consideration for the contract and it cannot be allowed, . 

When the document is not silent in regard to the consideration and specifically recites the same 
Provito 2, also cannot be availed of to-show that in addition to the consideration recited there was 
other consideration on which it is silent. - 


Appeal against the decree of the rst Assistant Judge, City Civil Court at 
Madras in Original Suit No. 835 of 1958, 

G. Ramakrishna Ayyar and Jiddu Lakshmayya, for Appellant. 

R. Narasimhachari and N. Varadarajan, for Respondents. 

The Judgment of the Court was delivered by 


S. Ramachandra Iyer, C.F.:—The appellant was the managing director of the 
Deccan Chemicals Limited, a company registered under the Indian Companies 
Act, 1913. The company had borrowed from the first respondent a sum of 
Rs. 10,000 on pledge of certain goods. Interest was agreed to be paid at six per 
cent per annum on the amount due. The company defaultedin the due repayment 
ofthe debt. After giving the statutory notice demanding payment of money due 
the first respondent filed on 8th February, 1955, O.P. No, 68 of 1955, for the winding 
up of the company on the ground that it was unable to pay its debts. The managing 
director who was anxious to avoid the winding up proceedings negotiated a settle- 
ment with the first respondent under which the latter agreed to withdraw the wind- 
ing up proceedings initfated by it, if he were to guarantee the payment. To this 
the managing director agreed. Accordingly he executed on 6th August, 1955, 
a letter in favour of the first respondent in the following terms : 

“ In consideration of your having agreed at my request to give time to the Deccan Chemicals, 
Ltd., for payment of the debt due By ties and for settling the O.P. No. 68 of 1955, filed by you for the 
winding up of the Deccan Chemicals, Ltd., I hereby agree to guarantee .the due repayment of all 
monies due by the Deccan Chemicals, Ltd., to the Indo-Commercial Bank, Ltd. If the said company 
fails to pay off the entire amount due on or before 31s October, 1955, I shall pay the game 
personally and I am liable for the same. ” : ° 
The contingency contemplated by that letter happened, The company defaulted 
to pay the amount due within the time specified. The first ee thereupon 
issued a statutory notice upon the company making a deman for-payment. It 


-  * ANo. 808 of 1981.. : na ae 10th March, 1964.: 


372 THE MADRAS LAW JOURNAL REPORTS. [1965 


also issued a notice to the appellant calling upon him to perform his obligations 
under the letter aforesaid. There was no response by either party to the demands 
made either by payment or even by any answer to the letters. As we stated the bank 
had certain security by way of pledge of goods for the account due to it. With the 
consent of the parties concerned, those goods were sold by public auction and a 
sum of Rs. 3,000 was realised at such sale ; the proceeds were appropriated by the 
first respondent in part satisfaction of the amount due to it under the loan transaction. 
Soon after the sale, on 7th March, 1956, the appellant wrote another letter to the 
bank accepting the sale of the pledged goods; referring to the letter of personal 
guarantee executed by bim, he stated : 

“T accept the above arrangement and hold myself onsible for the payment of the balance 
due to you and my guarantee to that extent will be in full force. ” 

The company was not able to pay the balance of the amount due under the 
loan transaction; nor did the appellant honour his obligations which he undertook 
under the letters aforesaid. The bank thereupon filed O.P No. 147 0f 1956 on the 
Company side of this Gourt to wind up the company. That application was suc- 
cessful. Sometime after the initiation of those proceedings, it filed the suit out of 
which this appeal arises against the appellant for recovery of the amount due by 
the company from the appellant, the guarantor. 

The substantial defence to the action was that the letter of guarantee was one 
executed. on the express understanding that the company would never be proceeded 
against by initiating the winding up proceedings and in as much as the bank had, 
contrary to such undertaking, commenced such proceedings, it would not be entitled 
to maintain any action on the letter of guarantee. ln support of that contention 
evidence was sought to be let in to show that the consideration for the letter of guaran- 
tee, in addition to what was stated in it, consisted in an undertaking on the part 
of the creditor not to proceed against the company at anv time thereafter by way 
of winding it up by reason of any inability to pay up its debts. The learned Assistant 
Judge, City Civil Court, Madras did not accept the defence. He held that it would 
not be competent-for the appellant to let in evidence to show that besides the actual 
consideration set out in the letter of guarantee which formed the basis of the contract, 
there was some other consideration agreed to between the‘parties. The suit against 
the appellant was, therefore, decreed. Hence this appeal. 


From the terms of Exhibit A-2 to which we have made reference earlier, it 18 
plain that the only promise given by the creditor was to give time to the Deccan 
Chemicals, Ltd., for payment of the debt due to it and to withdraw the winding 
up proceedings then instituted. The letter itself contains a provision about the length 
of time given when it said that the company was to pay the entire amount due on 
or before 31st October, 1955. Itis not now disputed that in accordance with that 
letter O.P. No. 68 of 1955 was withdrawn and thereby the proceedings against the 
company then pending came to an end. The letter of guarantee is clear and unambi- 
guous and on its term there is really no scope for any contention that the creditor's 
right to institute proceedings under the Indian Companies Act for future defaults 
had been taken away. In other words, there is nothing in the letter ta show that 
the creditor has bound itself not to file any application for the winding up of the 
company, for future defaults in respect of a monetary liability. What was agreed 
to then was only with regard to the proceedings then pending, namely, O.P. No. 68 
of 1955. The case for the appellant, however, is that in addition to the considera- 
tion for the letter of guarantee set out in that Jetter, there was another consideration, 
namely, a promise by the creditor not to initiate winding up proceedings against 
the company and as the document is silent in regard to that matter it would be 
competent for the aggrieved party to adduce evidence to support that case. We 
are unable to see how evidence in regard to that matter can at all be allowed. 
Proviso 1 to section 92 of the Evidence Act says that any fact may be proved which 
woud invalidate any document or which would show want or failure of considera- 
tion, or a difference in kind of consideration specified in the document ; it- will not 
be competent for him to prove a variation of the consideration recited in the docu- 
ment. Considerations specified in a document will be one of the terms of the con- 
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tract evidenced by it. Thus, where consideration, although specified to be of a 
particular kind, ¢.g., cash, can well be shown to be of different kinds or it 
can be shown that it is false and that th*re was really no consideration. But this is 
different from a case where a party admits the passing of consideation specified in 
the document, but attempts to show that the consideration was either less or more 
than what is specified. This he is not allowed to do. | 


In Aditzam Ayer v. Ramakrishna Iyer!, dealing with a registered deed of sale 
containing a clause as to the amount of the price for the sale, the learned Judges 
held that the amount of the price agreed to be paid would be an essential term of 
the contract of sale and that consequently no evidence of an oral agreement at 
variance with the provisions of a registered sale deed as to the amount of the price 
fixed for the sale would be admissible under section 92 cf the Indian Evidence 
Act. This question was elaborately considered by a Full Bench of the Allahabad 
High Courtin Mohammed Taki Khan v. Fang Singh*, where it was held that the amount 
of sale consideration would constitute a term of a deed of sale and where such term 
was proved in accordance with the provisions of section g1 of the Indian Evidence 
Act, no evidence of any oral agreement or statement could be admitted as between 
the parties thereto, for the purpose of contradicting, varying, adding to or subtract- 
ing fromthe amount of sale consideration. This will indeed be clear if one closely 
examines the terms of Proviso 1 to section 92 of the Evidence Act. Want or 
failure of consideration must be.such as to invalidate the document. That would 
mean that there should be total lack of consideration, before the terms of the docu- 
ment in that regard are contradicted. Therefore, to say that the consideration 
recited in the document is but a part of a larger consideration which is 
not specified in ıt will amount to nothing less than contradicting the very 
term as to consideration for the document. Mr. Ramakrishna I yer, then contended 
that the present case would come within the second Proviso and evidence would be 
admissible to show the existence of any separate oral agreement as to a matter 
on which the document was silent, particularly when it was not inconsistent with 
its terms. Support for that contention was sought in the decision of the Patna 
High Court reported in Rao Bahadur Singh v. V. Awadhbehari®. That case was con- 
cerned with a plea of discharge of a liability not specified in the document. The 
present case is entirely different. The document here is not silent in regard to the 
consideration ; it recites the particular consideration whichinduced the appellant 
to execute his letter of guarantee. On the authorities to which we have made re- 
ference it will be plain that it would not be competent for the appellant to show 
that in addition to the consideration recited in the document there was some other 
inducement therefor but on which the document is silent. To permit that will 
plainly be against the specific terms of the section 92 of the Evidence Act. There is 
no substance, therefore, in the contention that the lower Court was in error in having 
excluded oral evidence on the question of there having been a separate oral agree- 
ment to.which the creditor agreed that it will give up its right to proceed against 
the company under the Indian Companies Act even if the latter failed to perform 
its obligation undertaken at the time of the settlement. The appeal fails and 
is dismissed with costs l , 

P.R.N. , i Appeal dismissed. 





1. (1913) 25 M.L.J. 602 :I.L.R. 38 Mad. 514. 3. A.I.R. 1939 Pat. 411. 
2. A.I.R. 1985 All.529. : 
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‘IN. THE HIGH COURT OF JUDICATURE. ‘AT MADRAS. - 
(Appellate Jurisdiction.) 3 


Present :—Mr. Justice M. ANANTANARAYANAN AND MR. JUSTICE 
K. S. RAMAMURTI. i i 


K.R. Gangadhara Mudaliar and another .. Appellanis* 


U. 


The State of Madras represented by the Secretary to Governament, 
Industries, Labour and Co-operation, Madras and others .. ' Respondents. 


Land Acquisition Act (I of 1894), sections anor 5-A and 48—Acquisttion of sites for Housing Scheme 
sponsored by a Statutory -Body—lInclusion of sites with buildings—Propristyp—Withdrawal under section 48 of 
certain sites and token contribution by Government towards cost of acquisttion—If evidence of colourable exercise of 
powér—Area specified under section 4 (1)—If can be exceeded subsequently. 

Where sites are sought to be acquired by Government for the purpose of a Housing Scheme for 
the public it cannot be contended that only vacant lands could be so acquired and when Government 
seeks to acquire lands which’ has already a residential building thereon the proceedings must be held 
ultra vires of the Acquisition Act and the statement in the notification under section 4 (1) of Land Acqui- 
sition Act will not amount to a ‘ public purpose’. Where the acquisition is part of a wide Housing 
Scheme affecting large blocks of lands in an area, the existence of a few houses in one of the blocks 
sought to be acquired cannot frustrate the Scheme as such. So long as there is no colourable exercise 
of power or unfair discrimination consciously exercised the acquisition of sites for the Housing Scheme 
for the public or a section of them will not become any the less a * public purpose ' because two or 
three buildings may exist on the area sought to be acquired. * 

From the fact that certain sites are included while others are excluded or that the Government 
under section 48 at the last moment withdrew certain sites from acquisition, no unfair discrimination 
or mala fides on the part of the Government could be inferred. Unless the Court feels that some im- 
proper grounds have influenced any such decision the acquisition cannot be struck down as amounting 
to a fraud of the powers of Eminent Domain. 


~. While a purely nominal contribution by the Government towards the cost of acquisition may in 
particular circumstances indicate that the action of the Government was a colourable exercise of 
} , im the instant case no such inference could be made, the organisation for whose benefit the 
Housing Scheme is implemented being a quasi-Government organisation and a ‘ Local Authority ’ 
on a par with Municipalities and Corporations which came into existence in the context of housing 
shortage m urban areas. é i are i 

It is not at all essential that the area of the land sought to be acquired, whether approximate or 
precise, should be an essential component of the section 4 (i) notification, in such a manner as to inhibit 
the acquiring authorities from subsequently proceeding to acquire a larger area in that acquisition 
itself. It is true that the purpose of section 4 (1) notification, can only be fulfilled, if the notification 
sufficiently particularises the pro sought to be acquired so that the affected party could be enabled 
to advance objections under section 5-A of the`Act. But if the property sought to be acquired is des- 
cribed as situated in.a particular locality to show the whereabouts of the lands sought to be acquired 
the proceedings will not be vitiated or render it necessary that another notification under section 4 (1) 
should be issued if the acquiring authority seeks to acquire a larger area ‘in the same locality than 
that specified in section 4 (1) notification. 

Appeals under Clausé 15 of the Letters Patent against the order of the Honour- 
able Mr. Justice Veeraswami dated 5th February, 1963, and made in the exercise 
of the Special Original Jurisdiction of the High Court in Writ Petitions Nos. 113 of 
1961 and 701 of 1961 presented under Article 226 of the Constitution of India to 
issue a Writ of certiorari and after calling for the records of the proceedings of the 
respondents commencing with Memo No. 74798/S II1/59-1, dated 3rd July, 1959, 
(Exhibit-‘A’) issued by the first respondent and ending with the Notice of Award 
under section i2 (2) of Act I of 1894 dated 27th January, 1961, made by the second 
respondent herein (Exhibit F’) in so far as it relates to the petitioner’s land, 
building, well etc., bearing Door No. 95/1, Mount Road, Madras-18 and the land 
bearing R.S. No. 3837/1 later renumbered as 3837/5 measuring 16 grounds and 281 
square feet in W.P. No. 113 of 1961 and calling for the proceedings of the respon- 
dents commencing with the notification under sections 4 (1) and 5 (a) of the Land 
Acquisition Act dated 18th November, 1959, ending with the notice of Award under 
section 12 (2) of the Act dated 14th June, 1961, marked ‘G’ in so far as it relates 
to the petitioner’s possession of his building and site appurtenant thereto measuring 
about 16} grounds being part of Old S.No. 3839/5and NewS. No. 3839/10 measuring 


-. 
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about 16% grounds bearing Door No. 95-A/3, Mount Road, Madras, in\W.P. No. Jor 
of 1961 and- quash the proceedings therein. ` 


A. Ramachandran for Row and Reddy, for Appellants. 


The Advocate-General for the Special Government Pleader on behalf of 
Respondents. 


The Judgment of the Court was delivered by 


Anantanarayanan, F.:—In connection with a Housing Scheme in the City of 
‘Madras, sponsored by the Madras City Improvement Trust, a quasi-State insti- 
tution, which came into existence first under Madras Act XX XVII of 1950, certain 
properties were sought to be acquired by Government, and the relevant notifications 
were issued under section 4 (1) of the Land Acquisition Act. One such property 
was R.S. No. 3837/1 of Mylapore, the registered holder being K. R. Gangadhara 
‘Mudaliar, the appéllant in W.A. No. 55 of 1963. Another property, similarly 
notified for acquisition, was R.S. No. 3837/5, the registered holder being G. Chocka- 
lingam, the appellant in W.A. No. 56 of 1963. Seeking to quash the relevant 
proceedings in the two cases, ending with notice of the award under section 12 (2) 
of the Act, by the issue of a Writ of certiorari and also by means of suitable injunction 
restraining the Government and the Chairman of Madras State Housing Board, 
the respective appellants filed W.P. Nos. 113 and 701 of 1961, which were dealt with 
‘by means of a common judgment by Veeraswami, J. The learned Judge came to 
the conclusion that there was no case established before him for interference under 
Article 226 of the Constitution, and the petitions were dismissed without costs. 
The appeals are instituted from this judgment. 


As the learned Judge (Veeraswami, J.) himself observed though the respective 
notification under section 4 (1) and section 6 were different, the acquisition pertained 
to the same scheme in a contiguous area, and most of the grounds were common ; 
for this purpose, the petitions were dealt with together. But it is now: possible for 
‘us to differentiate W.A. No. 56 of 1963, in which the appellant is G. Chockalingam, 
since, the appeal, as argued is considerably restricted in scope, and to dispose of 
it separately, though within single judgment. As far as W.A. No. 55 of 1963 is 
concerned, in which K.R. Gangadhara Mudaliar is the appellant, wider ‘issues 
are involved, and the facts may have to be stated here in some little detail. 


This appellant alleges, with reference to the land and the building thereon 
bearing R.S. No. 3837/1 that this is an extent of one cawnie and 1 513 square feet 
and that he, by a sale deed dated ist June, 1959, sold nineteen grounds out of 
the area to a certain Sherfuddin Khan Sahib. In answer to the notice under sec- 
tion 5-A, the appellant wrote a letter objecting to the acquisition addressed to the 
Special Deputy Collector, which is of some importance, because the case, as deve- 
Joped, is different from the actual objection urged at that stage. In this letter 
(page 24 of the typed papers in W.A. No. 55 of 1963) the appellant presses that the 
balance of 54 grounds, of which he is the owner, after the private sale in 1959, may 
be excluded from acquisition and the notification might be revoked, ‘‘so as to enable 
me to build a bungalow for my personal use.” But the grounds for interference 
under Article 226, as set out in the affidavit, are different. They may be tersely 
Stated. as follows. The property is situate in a locality which has already been 
highly developed as a residential area, and no residential building there generally 
has less than eleven grounds as appurtenant to the building. The acquisition 
under section 4 (1) of the Act, particularly with reference to the developments 
of house-sites as part of a Housing Scheme, can only be of vacant land. Where 
it is sought to acquire a land, which already has a residential building thereon, 
the proceedings must be held ultra vires of the Acquisition Act, and the statement 
in the notification will not amount to a ‘‘ public purpose ” under section 4 (1) of 
the Act. According to the appellant, there is already a building on the site with 
two wells, and he has been residing there for~over twenty ‘years. ~The relévant 
notice issued by Government did not at all specify existence of the terraced and 
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tiled building, which is a residential house, and the two wells. After this, the 
appellant proceeds to urge certain grounds of what, according to him, really amounts 
to an unfair discrimination against him. Two other properties one belonging 
to his son G. Rajagopal and another to his son G. Chockalingam, are not within 
the project of acquisition, and, inthe first cate, the land on which the main building 
stands has been excepted. The acquisition proceedings also do not cover the 
neighbouring site with building to the west, owned by the wife of the late Sri Justice 
Chandrasekhara Ayyar. Again, eight grounds and 1,232 sq. fect of land sold to 
Sherfuddin Khan Sahib have been excepted from the acquisition, though this. 
was included in the original notification under section 4 (1)'and this also amounts. 
to discrimination. The argument is that the acquisition is a colourable exercise 
of the power under the provisions of the Act ; one instance of this is that the amount 
of contribution by Government from public revenues (5 naye paise) forms only 
as infinitesimal part of the total compensation. We shall deal with W.A. No. 56 
of 1963, upon a particular ground relating to an alleged difference in the area 
specified under the respective notifications under section 4 (1) and section 6 of 
the Act, which is exclusive to that appeal. The other grounds are common and 
they have been more particularly pressed in W.A. No. 55 of 1963. Hence, it 
would be appropriate to deal with them immediately. 


_In brief Sri Ramachandran for the appellants contends that the power of 
Eminent Domain, which is sought to-be exercised by the State in these cases under 
‘Part II of the Land Acquisition Act, cannot be validly exercised, where ‘‘ public 
purpose ” for which the Scheme has been sanctioned has already been fulfilled in 
the case of the concerned individual whose property is sought to be acquired. The 
further argument is that either this is no “ public purpose ” at all, in such a context, 
or that it will be a colcurable exercise of the power, to be rightly struck down by the 
Courts. No authority has been cited before us for the proposition, as set forth 
in this form, and, indeed, it can easily be shown that the consequence of the accep- 
tance of any such generalisation might be startling. For instance, a private 
individual might be running a Clinic for patients suffering from Tuberculosis as a 
Specialist in that line. Can it be conceived that the State cannot validly acquire 
this property, along with other adjoining properties, for the construction ofa 
Tuberculosis Sanatoriam for the public, because the need has already been fulfilled, 
even if only in some small measure, by the affected individual ? The same argument 
could apply to a private Educational Institution, in the context of the acquisition 
of land for a wide scheme of State Education, and many other instances could be 
conceived. In the present case, it has to be borne in mind that the acquisition 
sought to be impugned is part of a wide Housing Scheme affecting a large block of 
lands in this area, and we are quite unable to see assuming that the scheme is not 
a colourable exercise of power, how the existence of one or two houses in this block 
can suffice to frustrate the scheme as such. It is rightly argued for the State that, 
in his original objections under section 5-A, the appellant did not stress the structure 
on his ground but stated that he desired to build a bungalow for his use. Again, 
it is urged that the structure is not a proper and substantial house at all, but of 
relatively make-shift and temporary character. But, this argument apart, so long 
as there is no colourable exercise of power or unfair discrimination consciously 
exercised, we are quite unable to see how the acquisition of sites for a Housing 
Scheme Project, for the public or a section thereof becomes the less a “ public 
purpose ” because two or three buildings, may exist on the area sought to 
be acauired. In Barkya Thakur v. State of Bombay, the Supreme Court observed : 
“ It will thus be noticed that the expression ‘ public purpose ’ has been used in its generic’sense 

of including any purpose in which even a fraction of the community may be interested or by which it 

may be benefited. ” 

In Natesa Asari v. The State of Madras? it was clearly enunciated by Rajamannar,, 
C.J., and Venkatarama Ayyar, J., that where there was a “‘public purpose”, the 
powers of the Government to acquire were not excluded because the acquisition 


er a 
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was for the benefit of a Company. In Somawanti v. State of Punjab1, the Supreme 
Court observed as follows : 

_“* Public purpose’ as explained by this Court in Babu Barkya Thakur’s case? means a papon 
which is beneficial to the community. But whether a particular purpose 8 beneficial or is likely to 
be beneficial to the community or not is a matter primarily for the satisfaction ofthe State Govern- 
MCD AE AE It was vehemently argued betore us that manufacture of refrigeration 
equipment cannot be regarded as beneficial to the community in the real sense of the word, and 
that such equipment will at the most enable articles of luxury to be produced. But the State 
Government has taken the view that the manufacture of these articles is for the benefit of the 
community. No materials have been placed before us from which we could infer that the view of 
oe banana is perverse, or that its action based on it constitutes a fraud on its power to acquire 
hele ee ee eee ee ee ee 

We are therefore, clearly of the view that this Housing Scheme Project is a 
‘pubic purpose,’ and that the acquisition of lands in this area for implementing 
this Project is perfecty valid, apart, of course, from any question of misuse of power 
for some ulterior purpose, which would amount to a fraud or colourable exercise 
of power. Nor can we conceive that the objective of the ‘ public purpose’ dis- 
appears, merely because the appellant already has some house property on this 
land, with regard to which he is paying Municipal tax. As was stressed during 
arguments, the appellant may very well have some priority with reference to an 
application for house-site in this very land or area. That was definitely conceded 
on behalf of the Government and the State Housing Board, and, at one stage of the 
arguments, the acquiring authorities were willing to exclude altogether from the 
scope of the acquisition the actual plinth area of the house structure and some 
appurtenant extent considered reasonable. We are referring to this fact, not as 
relevant for the determination of the respective rights of parties, and, indeed, the 
appellant had every right to decline to accept this offer it he thought that he was 
justly entitled to the total exclusion of this property from acquisition, but in order 
to show that, as a matter of common sense and equity, there is something to be 
said for the view that, since the appellant already has a house in this area, he might 
be entitled to preferential treatment by virtue of this fact. He is a member of the 
Class benefited, or sought to be benefited, by the Housing Scheme, and the fact that 
he has already a house on his property, cannot be merely brushed aside. But we 
are quite unable to see that it is a Jegal and valid ground for striking down the 
proceeding themselves. “As we have earlier stressed, the very recognition of any 
such principle, for which we have been shown, no authority, may altogether defeat. 
the exercise of the power of Eminent Domain for a demonstrable ‘ public purpose’’. 


This is really the crux of the argument. The other arguments are subsidiary 
in character, and may be briefly dealt with.. We are fully satisfied that there is 
no queston of lack of bona fides in.this case on the part of the authorities, nor is 
there any question of any deliberate discrimination favourable to others, and 
unfavourable to the appellant, on grounds which are irrelevant or improper. The 
strongest argument, on this aspect, relates to the withdrawal by the Government 
from acquisition under section 48 (1) of the Act, with regard to property sold to 
Sherfuddin Khan Sahib. It is alleged that this property was being used for a petrol 
supply depot, and not for a house. But we have the counter-affidavit on behalf of 
the Government, in clear terms, thet certain properties were excluded because of 
the state of those properties and the exigencies of the lay-out, and not with any 
deliberate purpose of favouring the concerned person. After all, as one of us 

ointed out during the course of the arguments, the authorities themselves will be 
Interested in excluding buildings, structures, etc., as far as possible from the lay-out 
for the Housing Scheme. The simple reason is that all such buildings and structures 
will involve special compensation which will thereby increase the costs of acquisition 
and thus bear heavily on the lower income or middle-class groups for whose bene fit 
the Scheme itself was formulated. Again even at a late stage, the authorities can 
withdraw from acquisition under section 48 of the Act, if they find that the cost of 
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` compensation for buildings, structures or houses, will inflate the price per ground, 
which the allottee under the Scheme has to pay, to a disproportionate extent. 
Hence, we are satisfied that there has been no unfair discrimination, that such a 
Scheme based on a lay-out may necessarily have to exclude some properties and 
include others’ and that, unless this Court feels that some improper grounds have 
influenced any such decision, the acquisition cannot atleast be struck down as 
amounting to a fraud of the powers of Boan Domain. 


Learned Counsel (Sri Ramachandran) on this aspect has cited and stressed 
the dicta of the Supreme Court in Partap Singh v. State of Punjab}. The following 
‘observations of the Supreme Court were particularly relied on - 


“ In legal parlance it would be a case of a fraud on a power, though no corrupt motive or 
‘bargain is imputed. In this sense, if it could be shown that an authority exercising a power has 
taken into account—it may even be bona fide and with the best of intentions—asa relevant factor 
‘something which it could not properly take into account, in deciding whether or not to exercise the 
PE or the manner or extent to which it should be exercised, the exercise ofthe power would be 

a 


d. 23 
Again, l 
“ The nature of the power thus discloses its purpose. In that context, the use ofthat power 
‘for achieving an alien purpose .........---00. ee eee would be mala fide and a colourable exercise 


of that power, and would therefore be struck down by the Courts”’. 

But the point here precisely is that there is no colourable exercise of power, 
for the simple reason that there is nothing to show the intrusion of any ulterior 
object ; nor can it be said that irrelevant factors have been taken into account, or 
that the acquisition is not for a “public purpose’. The observations of Denning, 
L.J., in R. v. Minister of Agriculture and Fisheries? were stressed. The decision related 
to a proceeding-under the U.K. Agricultural Act, 1947, under which an order of 
-dispossession was made with regard to a farm and house, and Denning, L.J., 
‘observed : l - 

“ All I say is that, if an English farmer is to be turned out of his farm, which he and his family 
have worked for generations, it should not be done except with the fullauthority of Parliament and 
vin strict accordance with all the safeguards and provisions laid down by Parliament ” . 

But, in the present case, we are unable to see that, so far, anything has occurred 
to which objection can be reasonably taken. The proceedings of acquisition are 
valid, and the appellant may not merely be entitled to compensation for his structure 
on the land, but also to priority of assignment of house-site if he cares to apply. 
We do not think that this English decision has really any bearing upon the instant 
ease. - 


In Somawanti v. State of Punjab? their Lordships of the Supreme Court referred 
to Senga Naicken v. Secretary of State*, and pointed out that, while a token contribution 
by the State towards the cost of acquisition may not amount to evidence that the 
exercise of power is colourable, that would depend upon the facts of the individual 
‘case, and that a purely nominal contribution, may, in particular circumstances, 
indicate that the action of the State was a colourable exercise of power. ‘There 
“are two answers to this objection. Firstly, there is absolutely nothing to indicate 
that the token contribution by the State from public revenues, in this case, points 
to any colourable exercise of power. On the contrary, the organisation for whose 
‘benefit the Scheme is being implemented isitself a quasi-Government Organisation 
-.and Statutory Body, which came into existence in the context of housing shortage 
in urban areas. The second, and equally significant, answer is that the City 
Improvement Trust is not merely a quasi-Government Organisatio: , but has also 
been created as a “ Local Authority ” under the relevant enactment, (Schedule to 
City Improvement Trust Act XX XVII of 1950, para. (1)) on a par with Munici- 
palities and Corporations. This comes under the proviso to section 6 (1) of the 
Act. The ground of objection that the token contribution evidences a colourable 
exercise of power by Government, is not valid. 
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We shall now pass on to the restricted ground which is exclusive, upon the 
facts, to W.A. No. 56 of 1963, where the appellant is G. Chockalingam, the son of 
the appellant in the former appeal. 


° The ground, briefly stated, is as follows: Under the section 4 (1) notification, 
after a reference to the property (S. No. 3837/5), the authorities stated that an 
extent of 23 grounds out of 33 grounds was sought to be acquired. The appellant 
filed objections (see page 11 of the typed papers in W.A. No. 56 of 1963) under 
section 5-A, in which he claims that the unsold portion left with him was 164 
grounds, whereon he had constructed a bungalow and intended to construct 
appurtenant quarters. Hence, the property ought not to be acquired. 
Ultimately, from the stage of the notification under section 6 onwards, nearly 28 
grounds were acquired, which is an excess of about five grounds over the area 
noted in section 4 (1) notification. The learned Judge (Veeraswami, J.) observed 
that this objection was not material, since the entire land possessed by the appellant 
in this survey number was only 163 grounds, less than what was specified in section 
4 (I) notification. But the point is now urged that the area specified in the notifi- 
cation under section 4 (1) cannot be subsequently exceeded. This has deprived 
‘the appellant of his right to object to the acquisition of an enlarged extent, under 
section 5-A, of the Act, with regard to the additional area, and further, the valua- 
tion of the excess land under section 23 cannot be a valuation as on the date of 
section 4 (1) notification. That would work hardship to the appellant. 


We have very carefully examined this argument, in the light of the authorities 
available, and, in our view, it is not substantial. A study of the language of section 
4 (1) and section 5-A, would indicate an interesting comparison. Section 4 (1) 
Speaks of the appropriate Government considering “ that land in any locality, is 
needed or is likely to be needed for any public purpose”. Section 5-A states that 
any person interested in any land which has been notified under section 4, sub- 
section (1), may object to the acquisition “‘ cf the land or of any land in the locality, 
as the case may be”. Hence, there are two contingencies possible with regard to 
the objections to acquisition. They may relate to the land which is sought to be 
acquired under section 4 (1), or, they may generally relate to the acquisition “‘ of 
any land in the locality”. Again, if we contrast the language of section 4 (1) with 
section 6 (2) it will at once be clear that the declaration under section 6 (2) must 
not merely give the particulars of the land but also “‘its approximate area, and, 
where a plan shell have been made of the land, the place where such plan may be 
inspected”’. ‘The point here is, what is the purpose of the notification under section 
4 (1) of the Act, and is it incumbent on the authorities to specify the area, or approxi- 
mate area, of the land in that notification itself? Ifit is so incumbent, can the 
authorities subsequently proceed to acquire a wider area, without a separate notifi- 
cation under section 4 (1) for the additional extent, and a separate proceeding of 
acquisition ? 

The point is covered by authority, and it is very clear that it is not at all essential 
that the area of the land sought to be acquired, whether approximate or precise, 
should be an essential component of the section 4 (1) notification, in such manner 
as to inhibit the acquiring authorities from subsequently proceeding to acquire a 
larger area in that acquisition itself. The only decision on this aspect which at 
all supports the argument of the learned Counsel for the appellant is Iftikhar Ahmed v. 
State of M.P.1. That was a case in which all that the notification under section 
4 (1) stated was that an area, six acres in Bhopal City was sought to be acquired, 
and that applied to the section 6 notification as well. The learned Judges of the 
Bench held that the notifications were vague, as they did not show the particular 
land to be acquired, and they were quashed for the omission to specify such particu- 
lars as would put a party affected on notice that the acquisitidn of his property 
was contemplated. We do not see how this decision at all helps the appellant, 
on the facts of the present case. Indeed, it will be difficult to dispute the argument 
that the purpose of section 4 (1) notification can only be fulfilled, if the notifications 
TAL í i 
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sufficiently particularise the property sought to be acquired, so that the affected 
party could be enabled to advance objections under section 5-A of the Act. In 
the above decision the learned Judges observed that the locality at least must be 
given, and that “‘ the locality should be reasonably a small one to show the where- 
abouts of the land”. The learned Advocate-General for the State does not dispute 
that the purpose of section 4 (1) Notification would be altogether frustrated if, 
for instance, the Government declared an intention to acquire twenty acres of land 
“ in the City of Madras”. In the present case, not merely was the locality indicated. 
but also the very survey number in which the appellant owned only a partial 
extent. Without the process of peg-marking the area, according to the lay-out 
plan, and sub-dividing the survey number, even the acquiring authorities might 
not have been able, atthe stage of section 4 (1) Notification, to state the precise or 
even approximately precise area, or how much of it would include the land held by 
the appellait in particular, as distinguished from other co-owners as alienees in. 
ecru of the same property. Two other decisions cited by the learned Counsel. 
or the appellant appear tw have no direct relevance or significance on the instant. 
facts. Thus, Vishnu Prasad v. State of Madhya Pradesh! is merely authority for the 
view that where there is a Notification under section 6, the efficacy of the Notifi- 
cation under section 4 comes to an end. Any proposal for further acquisition in 
the same locality. particularly after a lapse of eleven years, as in that case, would. 
have to be by a fresh notification under section 4 (1) and by separate proceedings.. 
Corporation of Calcutta v. Omeda Khatun? is upon the same principle that, after the 
section 6 Notification, there can be no piecemeal acquisition without separate 
proceedings. On the contrary, the purpose of section 4 (1) Notification itself, and 
its ambit, were both elucidated by the Supreme Court in Barkya Thakur v. State of 
Bomba *. To quote: 
The purpose of the notification under section 4 is to carry on a preliminary investigation with 

a view to finding out, after necessary survey and taking of levels, and, if necessary, digging or boring 
into the sub-soil, whether the land was adapted for the purpose for which it was sought to be: 
acquired. It is only under section 6 that a Ama declaration has to be made by Government that 
land with proper description and area so as to be identifiable is needed for a public or for a 
Company. What wasa mere proposal under section 4 becomes the subject-matter of a definite 
proceeding for acquisition under the Act. Hence, it is not correct to say that any defect in the 
notification under section 4 is fatal to the validity of the proceedings .........--+-+eeeee- ad 
In T.O. Corporation, Lid. v. State of Assam‘ the very same dicta are emphasised, in. 
the context of an alleged vagueness of the section 4 (1) notification. Hence, we 
are definitely of the view that the fact that the subsequent declaration under section. 
6 fixed the area, inclusive of some more grounds in the same survey number, the 
property having been described as situate in a particular locality, cannot invalidate 
the prior proceedings, or render it essentia] that another notification under section. 
4 (1) should be issued for the alleged additional area. 


The question of the date for the valuation of the property does not really affect 
the issue, for that will be in accordance with law ; it may be that, depending upon. 
the price fluctuations, the date of section 4 (1) notification as the base-line for 
valuation mav benefit or adversely affect a party, even if, ultimately, an additional. 
extent is actually included in the area notified under section 6. 


The appeals thus seem to be without merits upon any of the substantial grounds. 
urged before us. There may be certain eyuitable considerations in favour of the- 
writ petitioners (appellarts) because of the fact that they have structures in the 
land sought to be acquired. When it becomes a question of recognising any 
priority in their favour with regard to the assignment of house-site for house building: 
purpose, in this scheme itself, that is a matter to be borne in mind by the relevant 
authorities in implementmg the Scheme. The appeals fail and are dismissed. 
The parties will bear their own costs. 


V.K. — Appeals dismissed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice P. KuNaamep KUTTI. 
Abbas Saheb .. Petitioner". 

Madras Prohibition Act (X of 1937), section 4—Prosecution for possession of illicit arrack—Conviction on 
the evidence of the Police Officer alone as to seizure— When witnesses should have been available and mahazar 
should have been pr —Propristy. 

Where the a evidence for the prosecution is that of the Sub-Inspector of Police who seized 
the contraband and the time and place where the alleged seizure took place was such that there 
should have been several persons available to witness the seizure, but no such mahazor for the seizure 
was prepared, the accused in a prosecution under the Prohibition Act should at least be entitled to 
the benefit of the doubt regarding the genuineness of the alleged seizure. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 

raylng the High Court to revise the Judgment of the Court of the learned District 

Maputate (J), Vellore in Criminal Appeal No. 411 of 1963, dated 7th August, 
1963 (G.G. No. 871 of 1963, Sub-Magistrate, Arni). 


A. Nagarzan, for Petitioner. 


B. Sri Ramulu for Public Prosecutor (N. Krishnaswami Reddy) on behalf of 
State. 


The Court made the following 


ORDER.—The petitioner Abbas Saheb has been convicted and sentenced to 
three months’ rigorous imprisonment and a fine of Rs. 5 by the Sub-Magistrate 
of Arni for having been found in his possession four gallons of arrack near the 
Municipal Park at Arni at 1-30 P.m, on 13th April, 1963. 


The only witness who speaks to the prosecution case is the Sub-Inspector of 
Police who is said to have seized the contraband when he was on a prohibition 
raid along with his subordinate officers. The time and the place at which the 
contraband was seized were however such that there should have been several 
persons available to witness the seizure. P.W. r would have it that there was no 
one available and that for this reason he also could not prepare any mahazar for 
the seizure. In the peculiar circumstance of this case I find it difficult to accept 
this story. 


The plea of the petitioner is that since he happened to be a witness in another 
rohibition case against one Arjunan, P.W. 1 foisted this case on him out of spite. 
Whatever be the truth of this plea I feel little doubt that this is a case where witnesses 
should have been available to witness the seizure at the place wherefrom the contra- 
band was seized and that if the seizure were genuine, P.W. 1 would have cared to 
get the attestation of witnesses. Since that has not been done, this in my opinion, 
is a case where the petitioner is entitled at least to the benefit of doubt. He is 
accordingly acquitted giving the benefit of doubt. The fine, if recovered, will be 
refunded to him. 


R.M. I Petition allowed: 





* Cr.R.C. No. 1325 of 1963. 27th March, 1964. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
_.., ` (Special Original Jurisdiction). , 
PRESENT :—MR. Justice K. SRINIVASAN. A. oae abe 
T. K. Rajagopalan .. Petitioner * 
. v. 
The Government of India represented by the Secretary, 
Ministry of Finance, Department of Expenditure, 
New Delhi .. Respondent. 
Pension —Commuutation o 0 ion—Imblications—. 7 7 ] 
Pr he iar ER Co ee Implies waiver erence a 
It is well-known that a pension is periodical payment which is made to the pensioner after retire- 
ment, the basis being the service rendered’ by him to the employer and carried with it as a condition 
of service, the right to receive such'payment for the rest of his life. According to the Pension Rules, a 
pensioner is entitled to commute a portion and not the whole of his pension and the commuted value 
of that part of-pension is dependent upon the expectation of life of the individual as ascertained by the 
Medical Board. The rules envisage that when a pensioner is paid a commuted amount which means 
a lump sum equivalent of a periodical payment for an uncertain duration, i.e., till: the end of the life 
of the pensioner, the pensioner loses the right to receive that periodical payment. Instead of a periodi- 
cal payment he gets a lump sum and the underlying implication is that by receipt of that amount he 
waives his right to the periodical payment. It is not the intention of the Rules that the commuted. 
sum has to be set-off against that part of the pension which the pensioner would otherwise Have 
nabs and that after the sum is so exhausted, he would become entitled to receive the ‘full amount 
of pension : : - i 
‘Petition under Article 226 of the Constitution’ of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a Writ of mandamus directing the Government of India. 
a esented by the Secretary, Finance Department to pay to the petitioner the sum 
of Rs. 67,700 and to pay petitioner further the full pension of Rs. 9,500 per annum. 
as and from 10th October, 1962. . : 
R. Swaminathan, for Petitioner. 
The Court made the following ae 
‘OrpER.—The petitioner retired from service in 1940. He held the post of 
Accountant-General, Class I, at that time. He was awarded a pension of Rs. 9,500. 
a year, inclusive of a special additional pension of Rs. 2,500. He made an appli- 
cation to be permitted to commute half his pension. According to the rules, he 
has to undergo a medical examination in this regard, and the Medical Board. 
apparently determined the probable expectation of life of the individual before 
recommending commutation of the pension. After medical examination, he was. 
offered a sum of Rs. 44,932 as the commuted figure of half of his pension. In the 
affidavit the petitioner states that he agreed to the loading of his age by five years 
as a result of the medical examination. His contention now is that thjs sum of 
Rs. 44,932 that he was paid would be equivalent to the payment of half the amount 
of pension for a period of roughly 10 years, and that he has foregone half the pension 
which when totalled up from the date of his retirement up to the present date 
comes nearly to Rs. 1,04,500. His claim is that the sum that was given as commuta-~ 
tion must be regarded as the sum that would have been payable to him for his. 
normal expectancy of life after retirement and that, when that sum 1s exhausted,. 
as set off against the monthly payments which he would otherwise have received, 
he is entitled to receive the full pension thereafter. ‘That, in short, is the submission. 
that is made in the Writ Petition. 


He complains that, when he applied to the Government for restoration of 
the commuted portion of the pension, the Government, informed him that the 
commutation is in the nature of a contract with the Government that the petitioner 
knowingly accepted the valuation of half the pension at a particular figure, and 
that, solely for the reason that the pensioner outlived the anticipated expectation of 
life, it was not open to him to seek to be restored to the old position as if there had 
beer no commetation-atal;—The-petitioner elaims -thatit-wes-only-in-4959-when 


-~ 
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‘he was so informed by the Government that he was made aware that he was taking 
a risk in accepting the commuted sum. He claims that he was not appraised of 
any of the conditions subject to which the commutation was made. He seeks a 
writ of mandamus to issue to the Government directing them to pay him the full 
amount of the pension as and from 1st of October, 1950 by which time the commuted 
amount would be deemed to have been exhausted by adjustment against the pay- 
‘ment of half the amount of the pensior for about 10 years. 


This seems to be an extraordinary petition—and rendered all the more extra- 
ordinary--as coming from a person who held the post of Accountant-General and 
officiated as Deputy Auditor-General of India. It is well-known that a pension 
is periodical payment which is made to the pensioner after retirement, the basis 
being that the servicerendered by him to the employer carried with it as acondition 
of service the right to receive such payment for the rest of his life. According to the 
rules, a pensioner is entitled to commute a portion and not the whole of his pension, 
and the commuted value of that part of pension is dependent upon the expectation. 
of life of the individual, ds ‘ascertained by the examination at the hands of the 
Medical Board. It is not compulsory for any pensioner to commute any- portion 
of his pension. Presumably for the reason. that a pensioner may stand in need of 
some amount for settling down at the end of his life, the Government have provided 
for commutation ofa part ofhis pension. The rules envisage that, when a pensioner 
Is paid a commuted amount which, as its very name implies, means a lump sum 
equivalent of a periodical payment for an uncertain duration, that is, till the end of 
the life of the pensioner, the pensioner loses the right to receive that periodical 
payment. Instead ofa periodical payment, he gets a lump sum of money, and the 
underlying implication is that, by ‘receipt of that amount, le waives his right to 
the periodical payment. It is not the intention of the rules, nor has it been ever 
understood by any one to mean that the commuted sum has to be set off against 
that part of the pension which the pensioner would otherwise have received, and 
that, after the sum is so exhausted, the pensioner would become entitled to receive 
the full amount of pension. As the Government, in its communication, pointed 
out, the petitioner asked that a part of his pension should be converted into a lump. 
sum payment. The implication was clearly that, thereafter, he would receive 
only the remaining uncommuted part of the pension. If the petitioner was not 
satisfied that the amount that was tendered by the Government in replacement o 
the periodical payment was correct, or that the loading of his age was to his dis- 
advantage, it was open to him to have withdrawn his application for commutation. 
The petitioner in particular as the Accountant-General was peculiarly well-fitted 
to understand the implication of these rules, and I cannot agree with his contention 
that he was misled into thinking that the position was different. It follows that 
there had been a waiver by the petitioner of his right to receive the periodical 
payment of the commuted part of his pension. When such waiver was with full 
knowledge on his part, he is not entitled to the relief prayed for. No writ of manda~ 
mus can issue in the circumstances ofthis case. The petition is dismissed. 

V.K. —S Petition dismissed- 

IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
` * PRESENT :—MR. Justice K. SRINIVASAN. 
Thailammal — ae -- Appellant * 

v. . 

Batumalai . .. Respondent. 

Limitation Act (IX of 1908), Article 139—Lease for a term certain—Both lessor and lessee dying during 
term of lease-—Representatives of lasses alienating property demised under lease—Suit by representative of lessor 
born after expiry of term of lease to recover propertp—Limutation. ; 

ee Act (I of 1872), section 116—Termination of lease by efflux of timep—Lessee if can set up title 

ile to lessor. 


One S mortgaged the suit property in favour of the defendant’s husband in 1930. At the same time 
he granted a lease of the same property in favour'of K for a term of 5 years. S and also X died during 
A Ne a, 


* S.A. No. 1798 of 1961. ` j ' 4th September, 1964, 
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the term of the lease. The widow of K and his son sold the suit property to the defendant’s husband. 
“The sale was in discharge of the mortgage executed by S. The plaintiff, son of R an undivided brother 
of S, filed a suit to recover the property from the alienee on the ground that the con ce was not 
binding on him. The plaintiff was born in 1940. R was alive when the alienation took place. The 
suit by the plaintiff was filed beyond twelve years from 1935 : 


Held, the suit was barred by limitation under Article 139 of the Limitation Act. The period of 
limitation began to run from 1935 when the lease came to an end by efflux of time. The plaintiffs’ 
attempt to plead that he was a minor and he could bring the action within three years of attaining 
majority must fail,for, in 1935 he was not even born. Hus father R was alive when the lease came to 
an end and if he became entitled to the property by survivorship, time began to run against him in 
1935 and once time ins to run it will not stop. That being so the suit brought beyond 12 years 
from 1935 stands clearly barred. 


That a tenant is prevented from denying his landlord’s title during the tenancy of the lease and 
cannot also deny that the landlord had title at the inception of the lease is a well-accepted position. 
But, when once the lease comes to an end by efflux of time merely because the tenant continues to be 
in possession of the land, the relationship of landlord and tenant can no longer subsist, and after 
the termination of the tenancy, the tenant’s right to set up title hostile tothe landlord does not 
appear to be negatived by any decided case. 


r 


Appeal against the Decree of the Court of the Subordinate Judge, Salem, in 
Appeal Suit No. 82 of 1961, preferred against the Decree of the Court of the District 
Munsif of Sankari at Salem in Original Suit No. 305 of 1959. 


R. Gopalaswami Ayyangar and K. N. Balasubramanyam, for Appellant. 
T. R. Mani, for Respondent. l 


The Court made the following 


OrpER.—One Sepoy Chidambara Udayar was last owner of the suit property. 
He left India for Malaya in 1930. Before leaving he mortgaged the property in 
favour ofthe defendant’s husband. At the same time, he granted a lease in favour 
of Karuppanna Udayar, who was his divided paternal uncle. He died in Malaya 
in 1932 without any issues. The plaintiff claiming to be the son of an undivided 
‘brother of Sepoy Chidambara Udayar came to India in 195%. He ascertained 
that Muthammal, the widow of Karuppanna Udayar, and her son, had sold the 
suit property to the husband of the first defendant, the mortgagee. The sale was 
in discharge of the mortgage executed by Sepoy Chidambara Udayar. The 
plaintiff, claiming that Muthammal was incompetent to sell the property, pleaded 
that the conveyance was void and not binding upon him. He alleged further 
that the sale was in breach of confidence and faith and that he came to know of 
the fraud only on his return to India, and onsuch averments claimed that the 
Suit was not barred by limitation. 


The defendant contended that the plaintiff is not the son of the brother of 
Sepoy Chidambara Udayar. It was alleged that the defendant had prescribed for 
title to the suit property by virtue of long, undisturbed and open possession from 
1935 onwards when the sale was executed in favour of her husband. The bar of 
limitation was also set up. It was denied that where was any entrustment of the 
property by Sepoy Chidambara Udayar to his uncle, the deceased Karuppanna 
Udayar. 


The trial Court accepted the relationship of the plaintiff to Sepoy Chidambara 
Udayar. Though it accepted the plea that Sepoy Chidambara Udayar had entrus- 
ted the property with his uncle Karuppanna Udayar to be looked after by him 
and thereby constituted him a trustee, it held that the right of the plaintiff could be 
agitated within twelve years from the date of the alienation by the trustee or his 
successor, failing which the title would be lost. The plaintiff was born only in 
1940. Plaintiff’s father, Ramaswami Udayar, the undivided brother of Sepoy 
Chidambara Udayar, was however alive on the date of the impugned alienation. 
Limitation would start to run as against him from the date of the sale. If that should 
‘be the position, then the plaintiff cannot claim that he would under law be entitled 
to sue in relief within three years of attaining majority. He accordingly found 
that the plaintiff had no subsisting title and dismissed the suit. On appeal, the 
learned Subordinate Judge took a different view. The principal questions which 
the lower ‘appellate Court had to decide were whether the appellant’s suit was in 


f 
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time and whether. the respondent had acquired title by adverse possession. Before 
the lower appellate Court, the alleged fraud by the heirs of Karuppanna Udayar 
or entrustment of the property to that person was apparently given up. The 
lower appellate Court held that since the heirs of Karuppanna Udayar should 
be deemed to continue in possession only on the basis of a lessee’s ‘interest, they 
could not convey anything more than that interest. It accordingly reached the 
conclusion that the tenancy never came to an end until 1958 when the plaintiff 
returned to India and demanded possession of the property. In the view of the 
lower appellate Court, the suit was not barred by Article 139 of the Limitation Act 
and the respondent did not acquire any title in the property by adverse possession. 
The appeal was allowed. 


The defendant in the suit prefers this second appeal. Mr. R. Gopalaswami 
Ayyangar, learned Counsel for the appellant, urges that on and after the termination 
of the lease, the heirs of the lessee Karuppanna Udayar cannot-be regarded as 
lessees and it is open to them to acquire title by adverse possession. It cannot 
also be contended that these: persons are tenants holding over, for that would 
require the assent of the landlord. The lease was granted in the year 1930 and 
was for a period of five years. Karuppanna Udayar, the lessee, died during that 
period. There can be no doubt that the heirs of the lessee are entitled to continue 
in possession till the lease expired by efflux of time. The lower appellate Court 
thought that once they enter into possession as lessees,.it was not open to them to 
set up any title hostile to the lessor until they surrendered possession of the land to 
the lessor, or until after the lease was terminated. In its view, such termination 
of the lease was only.in 1958, when the plaintiff, after his return in India, 
demanded surrender of the land. Itseems to me that this conclusion can hardly 
be supported in law. That a tenantis prevented from denying his landlord’s 
title during the tenancy of the lease and cannot also deny that the landlord had 
title at the inception of the lease is a well-accepted position. But, when once 
the lease came to an end by efflux of time merely because the tenant continues 
to be in possession of the land, the relationship of landlord and tenant can no 
longer subsist, and after the termination of the tenancy, the tenant’s right to set 
up title hostile to the landlord does not appear to be negatived by any decided 
case. In Vadappallt Narasmham v. Dronamraju Scetharamamurthi 1, it was clearly 
laid down that in a suit by a lessor to recover possession from a tenant for a term 
of years, time begins to run under Article 139 of the Limitation*Act from the expiry 
of the term when the tenancy is determined within the meaning of the Article. 
Dealing with the status of a tenant, after the expiry of the term, the learned Judges 
observed : 

“ Assuming that Sanyasi held for three years and on the expiry of the term became a tenant at 
sufference, we think the view taken in the lower Courts ig right. There is no evidence of any assent 
on the part-of the landlord during Sanyasi’s life which could have converted him from a tenant at 
sufference into a tenant in the true sense of the term, either at will, or from year to year. At common 
law, the landlord’s assent converted a tenant at sufference into a tenant at will... 2.0... ..00.0. 
In Right v. Darby?, Lord Mansfield laid it down that ‘ if there be a lease for a year and by consent of 
‘both parties the tenant continues in pean the law implies a tacit renovation of the contract, 

ee ee ee Under section 
facie applicable even in cases not coming under the Act, where a lessee holds over and the lessor or his 
representative accepts rent or otherwise assents to the tenant continuing In possession, the lease is, in 
the absence of a contract to the’ contrary, renewed from year to year or month to month as the case 
may be. But, while at common law the lessor could, by his assent, Convert a tenant by sufference into 
a tenant in the true sense of the term, he could not, by his mere assent, convert the representatives of a 
tenant by sufference, who are mere trespassers into tenants and without therr Own consent ; and section 


116 of the Transfer of Property Act which enables the lessor or his representative by his assent to 
convert a tenant by sufference into a yearly or monthly tenant, does not enable him by his mere assent 
23 


Dealing with the question of limitation, they observe: 


“Although the possession of a tenant by sufference is not at common law adverse to the landlord, 
still, as held in the two cases last mentioned, and according to the view expressed in Seshamma Shattat. 


1. (1907) 18 M.LJ. 26: UL‘R. $1 Mad. 163. $. ITem Reports, 159, 
49 
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'y. Chickaya Hega, in a suit by a landlord to recover oa from a tenant for a term of years, time 
begins to run under Article 139 of the LimitationAct from the expiry ofthe teram which must be held.to 
be the time when the tenancy is determined within meaning ofthe Article, and the decision in Adimulam 
v. Pir Ravuthan? can, in our opinion, be no longer treated as good law. Article 139 ofthe Limitation 
Act, however deals with suits to recover possession from a tenant, that is to say, a person who was a 
tenant until his tenancy determined. The. representatives of a tenant by sufference who enter after 
his death cannot, in our opinion, be said to have ever been tenants within the meaning of Article 139, 
and a suit against them would appear to fall within Article 144.” 


Two points are made clear by this decision. If Karuppanna Udayar had 
‘continued to live for the entire period of five years of the tenancy, a suit against 
him or his representatives for possession would be governed by Article 139. If 
he continued in possession after the expiry of the term and on his death his represen- 
tatives came into possession, since those representatives could not be said to have 
been ever tenants, a suit against them would not be to recover the land from the 
possession of a tenant, in which event, the proper Article applicable would be 
“Article 144. But, ifthe tenant died during the term, and his successors-in-interest 
continued in possession, since tenancy of land 1s a right in immovable property 
they must be regarded as the tenants during the remainder of the term and a suit 
to recover possession from them would appear to be governed by Article 139. 
Though the above decision appears to have been doubted in Sabravett Ramaya v. 
Gundala Bamanna® that was the case only in so far as the proper Article that would. 
apply is concerned. The principle laid down by this decision would be clear from 
the following facts. One Kondanna became a lessee for a term certain. The 
lease was determined about the year 1891. Kondanna died sometime afterwards, 
but he was succeeded by his sons in the possession of the property. The tenancy 
having determined in 1891, if Article 139 is applicable, the suit would be barred. 
But, it was contended that the suit was not one to recover possession from a tenant. 
The argument was that though Kondanna was a tenant and a suit against him 
after termination of the tenancy might be described as a suit against a tenant on 
account of his former tenancy, the suit agamst the sons cannot be described as one 
to recover possession from a tenant, for they were not tenants at any time. Vadapalli 
Narasunhan v. Dronamaraju Seetharamamurtht* was cited in support. But the learned. 
Judges observe : 


“ Kondanna remained in possession after the expiry of the term. The tenancy was determine q 
within the meaning of Article BO Os sae gokea eae eee avalane ores Time began to run therefore in Kondanna’s 


favour. He was succeeded by his sons in the Sant ofthe property. They are entitled to tack 
on the time of their father’s possession after the determination of the tenancy to the period of their 
own possession. The time that had oe to run in favour of their father contmues to run in favour 
ofthe sons. It seems to us therefore difficult to hold that Article 139, which should be applicable to 
the suit against Kondanna, ceases to be applicable because Kondanna is succeeded by his sons in the 
possession of the property. .....e-seseseeseset: si 


They also doubted whether it would make any distinction whether Article 139. 
or 144 applied in the circumstances of that case. 


Both of these cases were referred to in Sudalatmuthu Theoan v. Sappant Thevan® 
in which the later case was followed and it was held that Article 139 applied. To 
the same effect is the decision in Veerayya v. Subbamma’. 


The learned Subordinate Judge appears to have thought that section 116 of 
the Evidence Act estopped the successors of the tenant, Karuppanna Udayar from 
questioning the landlord’s right. He observed : 

‘ Tt has been held in some decisions that a n who enters into possession of a particular pro= 
perty as a tenant cannot in any event prescribe for anything more than a tenancy sat 


He refers to certain decisions which deal with section 116 of the Evidence Act. 





ee T 
1. (1962) 12 M.LJ. 119: I.L.R. 25 Mad. 4. (1907) 18 MLL.J. 26 : LL.R. 31 Mad. 16% 
507. at 167. 
2. (1885) I.L.R. 8 Mad. 424. 5. (1924) 48-MEL.J. 185. . : 

3. (1908) 19 MLL.J. 732 : LLR. 33 Mad. ae (1955) An. WR. 34: ATR. 1955 Andh- 
60. . 5 ' ` , a ‘ 
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On a review of the case-law in Guruswami Nadar v. Renganathan? the learned. 
Judges observe that the principle of estoppel in section 116 of the Evidence Act. 
does npt extend to the derivative title of persons claiming from the landlord. The 
head-note reads : 

“ Though the section restricts the estoppel to the period during which the tenancy continues, the 
duration of the estoppel continues so long as the tenant has not openly restored possession by surrender 
to his landlord. But the OPDRA is restricted to the denial of the title of the landlord at the com-- 
mencement of the tenancy. It is therefore open to a tenant even without surrendering possession to: 
show that since the date of the tenancy, the title ofthe landlord came to an end, or that he was evicted. 
by a paramount title-holder, or that even though there was no actual eviction or dispossession from 
the property, under a threat of eviction he had attorned to the paramount title-holder and he can set 
up such threat of eviction by way of defence either to an action for rent or to a suit for ejectment”’.. 
But the question in the present case is not whether the representatives of the tenant 
sct up a hostile title at all. It is more concerned with the question whether the 
plaintiff as the representative of the lessor is barred by the law of limitation from: 
recovering the property. In the light of the above decisions, there seems to be 
no doubt that the plaintiff, if he is to succeed, must sue within twelve years after 
the termination of the tenancy, which termination was undoubtedly in 1935. 


Mr. Sarvabhuman, learned Counsel for the respondent, urges that Karuppanna. 
Udayar was in permissive possession. He argued that the circumstances of the 
case should show that though formally there was a lease deed executed, it was 
really a case where Karuppanna Udayar was asked to look after the property 
during the absence from India of Sepoy Chidambara Udayar. The theory of 
entrustment has been negatived by the Courts below. It was set up as positive 
case and was not established. It is not therefore open to the Jearned Counsel to. 
ask this Court sitting in second appeal to infer that the possession of Karuppanna. 
Udayar must be construed as permissive in the circumstances „alleged. 
Undoubtedly, in the light of the decisions that have been referred to, time began 
to run against the lessor from 1935. The plaintiff’s attempt to plead that he was a 
minor and he could bring the action within three years after attaining majority 
must fail, for, in 1935, the plaintiff was not even born. His father Ramaswami 
Udayar, the younger brother of Sepoy Chidambara Ud ayar, was alive and if he 
became entitled to the property by survivorship, time began to run against him, 
and it is common place that when once time begins to run, it will not stop. That 
being so, the suit brought beyond twelve years from 1935 stands clearly barred. 
The view taken by the learned Subordinate Judge is erroneous. l 


The appeal is allowed. The suit will stand dismissed. The defendant will 
be entitled to his costs throughout. No leave. - 


VK. —_—  _ Appeal allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT 1— -MR. -JusTIGE K. VEERASWAMI, . 
The Management of V. Guruviah Naidu & Sons, Tannery, ` 
Podanur Road, Podanur by its partner Shri V. Ġ. 
Balasundaram i © eo Petitionert 
v 


The Workmen of V. Guruviah Naidu & Sons, Tannery, 
represented by the Secretary, The. Coimbatore District = 
Tannery Workers’ Union, Coimbatore and others -. Respondents. 


Industrial Disputes Act (XIV of 1947), section 10 (1), Proviso—Scope—' Likely to affect 8 Ais 


of. 
When the Proviso to section 10 (1) of the Industria] Disputes Act speaks of a dispute whi h is not 

‘likely to affect ’ more than one hundred workmen, what is meant is not only o a Sempra diy 
A A. (1953}2 M.LJ. 511, o 
hd W.P. No. 1895.of 1962.. a. be js E) : Sra w. : See oO š Sth April, 1963. do’ 
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involved in the dispute. All those who are interested in the dispute or concerned with it will also be 
regarded as persons likely to be affected by the dispute. The words * likely to affect’ in the Proviso 
have the same import and should be understood in the same way as the words ‘ workmen concerned 
‘in the dispute’ occurring in section 33. 


KWhere the Management having more than one hundred employees, retrenched 48 of its workmen 
„and, on the workmen concerned raising a dispute that the retrenchment was not proper on the ground 
that the principles of section 25-G of the Industrial Disputes Act were not followed, a reference was 
made by the State Government to the Labour Court under section 10 (1) (c) read with the Proviso 
and the Management contended that as all the workmen under its employ should be taken to have 
been appointed on a particular date when it acquired the concern there was no room for applica tion 
to the case of the principles of section 25-G. 


Held, that having regard to the contention of the Management the dispute raised affected not 
merely the 48 retrenched workmen but all the workmen employed by the Management. The dispute 
«was therefore likely to affect more than one hundred workmen and the reference by the State Govern- 
ment to a Labour Court under the Proviso to section 10 (I) instead of the Industrial Tribunal 
‘was without jurisdiction. 

The Labour Court is entitled in adjudicating on a reference to take note of the fact that the 
retrenchment of some ofthe workmen whose dispute has been referred has since been cancelled and 
ithe propriety of the retrenchment of those workmen no longer arose for adjudication. In doing so it 
connec said that the Labour Court would be going behind the reference, but on the other hand it 18 
its duty to take note of that fact and proceed to give its award. 

Petition under Article 226 of the Constitution of India, praying that 
in the circumstances stated therein, and in the affidavit filed therewith the High 
‘Court will be pleased to issue a Writ calling for the records in I.D. No. 32 of 1962 
onthe file of the Labour Court, Coimbatore and quash the Order dated gist 
October, 1962 and made therein. 

The Advocate-Gencral and G. Ramaswamy and M. A. Sadanand, for Peti- 


tioner. 


C. Harikrishnar, for first Respondent. 
M. M. Ismail for N. Kannan and D. Minakshisundaram, for third Respondent. 


The Court made the following 


OrpeR.—The award, the propriety of which is questioned in this petition, 
has to be quashed, I think or two grounds, which I shall presently deal with. It 
will suffice to quite briefly mention the facts relevant to them. The petitioner 
which is tie Management, by a notice dated a5th April, 1962, retrenched 48 
workmen out of whom 23 settled their claims with the Management by receiving 
compensation and in view of this the Labour Court passed no award in respect of 
them, except to notice the fact of settlement in the course ofits award. The work- 
men having raised a dispute that the retrenchment was not proper on the ground, 
among others, that the principles of section 25-G of the Industrial Disputes Act 
had not been complied with, and the conciliation in respect of that matter having 
failed, a reference was made by the Stute Government to the Labour Court for 
adjudication of the question whether the non-employment of the 48 workmen was 
justified. The Management contended that the Labour Court to whom the refer- 
ence was made had no jurisdiction to proceed in the matter and that, in any case, 
ithe petitioner having itself taken over the concern with effect from ist January, 

1961, all the workmen were appointed or should be taken to have been appointed 
as on that date and that on that basis there was no room for application to the 
case of the principles of section 25-G. It does not appear that there was any 
‘controversy before the Labour Court as to whether justifiable circumstances existed 
for retrenchment. The Labour Court repelled the objection to its jurisdiction 
‘and found that 25 out of the 48 workmen were retrenched without following the 
procedure Saeed by section 25-G. On that ground the Labour Court held 
that the 25 workmen were entitled to reinstatement with back wages, at the rate 
last drawn by them from the date of their non-employment till their remstatement 
in service. It may also be mentioned that on behalf of the Management it was 
said that ten out of the 25 workmen were removed from the list of retrenched work» 
‘men but were subsequently dismissed for misconduct, and on account of this fact 
‘the Labour Court should not order their reinstatement. The Labour Qourt also 
declined to accept this contention. The petition is to quash its award. - 
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The first ground of objection to the propriety of the awatd is the one pertaining 
to the jurisdiction of the Labour Court to adjudicate the question referred to it. 
The contention is that the proviso to section 10 (1) has no application and did not 
enable the State Government to refer the dispute to the Labour Court instead of 
the Industrial Tribunal. It is common ground that retrerchment of workmen is 
an item in the Third Schedule to the Industrial Disputes Act and as such any question. 
relating to that will have, under section I0 (1), to be referred to the Industrial 
Tribunal. The proviso to the sub-section reads : 


“ Provided that where the dispute relates to any matter specified in the Third Schedule and is not 
likely to affect more than one hundred workmen, the appropriate Government may, if it so thinks fit, 
make the reference to a Labour Court under Clause (c). 


The Labour Court considered that the dispute related to a matter affecting only 48 
workmen and that being.the case, the reference by the Government, acting under 
the Proviso, to the Labour Court was right. The learned Advocate-General 
contends that this view of the Labour Court is not correct. 


__ The question of jurisdiction so raised turns upon the construction of the word 
“likely to affect ” in the proviso read by me. A prima facie reading of these words 
no doubt suggests that by those words only the workmen who are actually affected 
In the sense of they being the ones retrenched that is meant. But the learned 
Advocate-General argues that having regard to the scheme of the Act and certain 
authorities interpreting section 33, those words mean exactly the same thing as 
workmen concerned in the dispute referred for adjudication. Section 33 (1) (a) 
uses the words “‘in regard to any matter connected with the dispute, alter to the 
prejudice of the workmen concerned in such dispute ”. The section directs that pend- 
ing certain proceedings, the conditions of service, etc., of the workmen concerned 
should remain unchanged. Rajagopalan, J., in Newtons Studios v. T. R. Ethirajulu!, 
construed the words “ workmen concerned ” as referring to all the workmen in 
the employ of the Management. The learned Judge observed : 

arae af antoetecs The nature of the industrial dispute was such that all the workmen then in the 
employ ofthe man ent were concerned in that industrial Tae in the sense they were interested 
in the settlement of the principles that should govern the right oi the management to effect a retrench- 
ment and the conditions subject to which that right should be exercised. ” 


But the learned Judge was not prepared to restrict those words as referring to only 
those workmen who had actually been retrenched. The Supreme Court in New 
India Motors (P.) Lid. v. K. T. Morris*, accépted.that construction of the words. 
The Supreme Court held : es 


“ Prima facie the argument that ‘ workmen concerned in such dispute’ should be limited to the 
workmen directly or actually concerned in such dispute appears plausible, but if we examine the 
scheme of the Act and the effect of its material and relevant provisions this limited construction of the 
clause m question cannot be accepted ”’. 


The Supreme Court particularly referred to the definition of “ Industrial Dispute ” 
and the provisions of section 18 in coming on that conclusion. It is no doubt true 
that Rajagopalan, J., and the Supreme Court in those decisions were concerned 
with different words in section.33. But it seems to me that the reasoning on which 
they ascertained the scope of those words should equally apply in appreciating the 
scope of the words ‘‘likely to affect more than.one hundred workmen” in the 
Proviso. Reference for adjudictaion is conditional upon the existence of an indus- 
trial dispute which, having regard to its definition, means a dispute or difference 
between the employers and their workmen, connected among others, with non- 
employment of any person. ‘Workmen’ under the definition do not necessarily 
mean as is now settled, only those workmen actually concerned in the dispute.. 
Workmen in that,context, will include all those who are concerned in that dispute, 
in the sense of all those persons interested in or espousing the cause of the dispute.. 
When on reference an award is made, section 18 enacts the persons on whom the 
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award will be binding. Sub-section (3) of that section shows that an award will 
be binding not merely on all parties to the industrial dispute, but also on the other 
workmen who were employed under the Management and also òn persons who 
subsequently become employed in that establishment. That being the case, when the 
proviso to section 10 (1) speaks of a dispute which is not likely to affect more thana 
specified number of workmen, what is meant is, not only those who are actually 
involved or directly affected by the retrenchment, but all those who are interested 
in the dispute or concerned with it will also be regarded as persors likely to þe 
affected by the dispute. The words “likely to affect ” in the proviso, as it seems 
to me, have the same import and should be understood in the same way as the words 
“ workmen concerned in the dispute ” in section 33. 


As a matter of fact, the question that was raised before the Labour Court, which 
-was the subject-matter of the dispute, was whether the principles of section 25-G 
were applicable to the case. While the Management contended that because, 
‘according to them, all the workmen were or should be taken to have been appointed 
on a particular date, there was no room for the application of that section, on 
of the workmen that position was not accepted. The question at issue between the 
parties was, therefore not confined to the retrenched workmen alone but undoubtedly 
It affected the entire body of workmen in the service of the petitioner. In that 
sense, therefore. the dispute raised affected not merely the 25 or even the 48 retren- 
ched workmen but all the workmen. It 1s not disputed that at all relevant times, 
‘at any rate, when the reference was made by the State Government under section 
10 (1) (c) read with the Proviso, there were in the employ of the petitioner more 
than 100 workmen, whether they were 140 as the petitioner would say or 150 as 
the workmen would have it. 


It follows, therefore, that the dispute in this case was likely to affect more than 
one hundred workmen and in any such case the Proviso to section 10 (1) could not 
properly be invoked. The result is, the reference by the State Government to the 
Labour Court of the dispute was one without jurisdiction. That will suffice to 
dispose of this petition. 


But since the other ground also has been argued, I shall briefly deal with it. 
‘The learned Advocate-General contends that before the Labour Court applied 
section 25-G to the facts of the case, it was incumbent upon it, having regard to the 
pleadings, to enquire into and decide as to whether thefcase of the petitioner that all 
the employees under its service were appointed on a particular date was well- 
founded. This contention appears to be right. The Management did raise the 
factual question before the Labour Court that all the workmen were or should be 
deemed to have been appointed on a patticular date. If that case was accepted, 
it follows that there would be no room at all for applying section 25-G. The Labour 
Court found the retrenchment to be improper only on the ground that the proce- 
dure prescribed by that section had not been followed. There is no dispute, there- 
fore, that the failure on the part of the Labour Court to decide the controversy 
raised as to whether the workmen were all appointed on a particular date, vitiates 
the award. I, therefore, accept this ground as well. 


It was stated on behalf of the petitioner that even before the Conciliation Officer 
made his report, the petitioner had cancelled the retrenchment of ten out of the 
48 workmen and informed him of that fact and that notwithstanding the fact that 
the Labour Court’s 2ttention was drawn to this circumstance, ıt declined to give 
effect to the withdrawal of the workmen from the list of retrenched workmen but 
erroneously proceeded to regard those ten workmen also as retrenched and directed: 
their reinstatement. It appears that subsequently the ten workmen were proceeded 
against by the petitioner on a charge of misconduct and they were eventually dis- 
missed. Nevertheless, it seems to me that the Labour Court was not right in 
declining to take notice of the fact that the retrenchment of the ten workmen had been 
cancelled even before the Conciliation Officer made his report. Mr. Ismail for 
the workmen contended that since the reference related to all the 48 workmen who 
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had been originally retrenched, the Labour Court could not go behind it. But 
there is here no question of going behind the reference. The Labour Court was enti- 
tled, in adjudicating on the reference, to take note of the fact that the retrenchment 
of ten out of the 48 workmen had been since cancelled and the propriety of the 
retrenchment of those ten workmen no longer arose for adjudication. In doing 
so, it cannot be said that the Labour Court would be going behind the reference, 
but on the other hand it was its duty to take note of that fact and proceed to give 
its award. i i 

This, petition is allowed and the award of the Labour Court is quashed. No 
costs. 

V.K. ~ — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JUSTICE K. VEERASWAML 
Govindaswamy Chettiar, the Manager of the Vinayagar Mark 


Cigar Factory - .. Peittroner* 
a. 
The Additional Commissioner for Workmen’s Compensation, 
Madras and others .. Respondents. 


Madras Industrial Establishments (National and Festival Holidays) Act (XXXII of 1958), sections 2 (b), 
2 (c), 3 and 5 (1)—Emploper and employes relationship—Existence of —Tests to determins. 

The common law concept of master and servant has remarkably given way to modern notions of 
industrial relations and has suffered a process of slow erosion so that the common law tests of the rela- 
tionship no longer seem to be applicable, as they did once. It has now to be taken to be well- 
established that the right of the management to control the workmen not only in respect of what work 
is to be done but how it should be done is the main test. The question whether the relationship of 
master and servant exists in a case is one of fact and so long as the test is properly understood and 
applied, the finding arrived at on that basis should hold good. While the test of control and super- 
vision is the governing test, its application may vary with the varying situations that may call for solu- 
tion. The applicability ofthe test will depend upon the exigencies, nature and manner of the work-to 
be executed. ; 


The workers in a cigar factory used to be entrusted with tobacco which they rolled into cigars in 
the premises of the factory. Before they went out of the premises of the factory the workmen delivered 
the rolled cigars to the checking officer of the factory, who, on an examination of the cigars, rejected 
those which did not conform to the required standard. The factory was enforcing regular attendance - 
and those who did not regularly attend were exposed to discrplinary action. Ifthe workmen reported 
to duty laté they would be given no work for the day. The workmen were paid on piece-rate basis. 
But the management was paying bonus to the workmen out of the profits earned. The management ' 
was also granting leave with wages subject to limits. In the circumstances, . 


Held, that while the test of supervision and control was clearly satisfied in the instant case the other 
circumstances also pointed to the existence of the relationship of master and servant between the 
management and the workmen employed by it. ‚The workers were therefore entitled to claim wages 
for the national and festival holidays allowed to them under the Madras Industrial Establishments 
(National and Festival Holidays) Act. E ; 

Petition under. Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records in W.P. 
No. 441 of 1961, dated g1st May, 1962, on the file of the Additional Commissioner 
for Workmen’s Compensation, Madras, and quash the said order made therein. 

K. N. Subramanyam for M. Srinivasan and B. Rajagopalan, for Petitioner. 

K. Venkataswami for the Additional , Government Pleader on behalf of the 
sst Respondent. o Co g 

N. Thyagarajan appointed Amicus Curiae to argue the case of the Respondents 
I to 7, 9 to 20, 23 to 25, 27 to 30, 32 to 35. 

The Court made the following 

ORrDER.— This petition is to quash an Order of the first respondent, the Addi- 
tional Commissioner for Workmen’s Compensation, Madras, directing the petitioner 
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in this Court to pay respondents 2 to 42 a totalsum of Rs. 75.31 p: as wages due for 
three festival holidays. Respondents 2 to 42 who will hereafter be called as work- 
men; are some of the workers employed in the petitioner’s concern. It is a Cigar 
Factory located m George Town, Madras. Admittedly, these workmen have been 
rolling cigars for the factory for some years past. The workmen claimed wages 
for three holidays, 14th, 15th and 26th of January, 1961, being Pongal, Kannu 
Pongal and Republic Day under the provisions of the Madras Industrial Establish- 
ments (National and Festival Holidays) Act, 1958, and applied to the first respon- 
dert under section 15 (2) of the Payment of Wages Act for an order. The first cf 
the Acts was enacted to provide for the grant of National and Festival holidays 
to persons employed in industrial establishments in the State of Madras. Section 
3 of this Act directs that every employee shall be allowed in each calendar year, 
among other things, five holidays for such festivals as the Inspectot may, in consul- 
tation with the employer and the employees specify in respect of any industrial 
establishment. Section 5 (1) says that, notwithstanding any contract fo the con- 
trary, every employee shall be paid wages for each of the holidays allowed to him 
under section 3. The Act defines an employee to mean any person employed in 
any industrial establishment to do any skilled or unskilled, manual, supervisory, 
technical or clerical or work for hire or reward, whether the terms of employment 
be express or implied. “‘ Employer ” is also defined as meaning, when used in 
relation to an industrial establishment, a person who has the ultimate control over 
affairs of the mdustrial establishment and where the affairs of any industrial 
establishment are entrusted to any other person (whether called a managing agent, 
superintendent or by any other name) such other person. ‘ Industrial establish- 
ment’ for the purpose of this Act, means mer alia, any factory as defined in clause 
(m) of section 2 of the Factories Act, 1948. In the Factories Act, ‘factory’ is defined 
as any premises including the precincts théreof where a certain specified number 
of workers are working or were working on any day of the preceding twelve months, 
and in any part of which a manufacturing procees is being carried on with the aid 
of power. A ‘worker’ means a person employed, directly or through any agency, 
whether for wages or not, in any manufactruing process. Section 15 (2) of the 
Payment of Wages Act provides for an application to the prescribed authority for a 
direction to refund to the workmen or persons employed the amount wrongfully 
deducted. The workmen in this case asserted before the first respondent that they 
were employed under the petitioner within the meaning of these statutory provisions 
and were workmen entitled to the benefits of holiday wages and that, inasmuch as 
the wages were not paid to them for three holidays, the first respondent should 
direct payment of the wages corresponding to those holidays. The petitioner 
resisted the application before the first respondent, on the ground that they were not 
workmen within the meaning of any of these enactments. The first respondent 
overruled the objection, held they were workmen and ordered the application. 
In doing so, he applied the tests enunciated in some of. the judicial decisions to the 
facts of the case and found that they established the relationsship of employer and 
employee between the petitioner and the workmen and that they were therefore 
workmen, It is this view of the first respondent that in canvassed in the writ 
petition. ~~ 


The facts as found by the first respondent on the basis of the evidence recorded 
before him on both sides, are these. The petitioner runs a cigar factory at No. 18, 
Anna Pillai Street, George Town, Madras. Until recently, a bell used to ring 
at 7-30 A.M. daily when the workmen were expected to report for duty. If they 
came after 9-30 A.M. they would be deemed to have come late. ‘Tobacco used to 
be entrusted to these workmen, which they rolled into cigars in the premises cf the 
factory. The workmen had a brief recess in the noon and re-assembled for duty 
until 5-30 P.M. daily. Before they went out of the premises of the factory, the 
workmen delivered the rolled cigars to the checking officer of the factory, who, on 
an examination of the cigars, rejected those which did not conform to the required 
standard. The rejected cigars woud have to be redone by the workmen concerned 
to the satisfaction of the checking officer. The factory maintained an attendance 
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register and marked the attendance of the workmen. The workmen were also. 
subjected to disciplinary action, suspended or dismissed after show cause notices. 
The factory was enforcing regular attendance, and those who did not regularly 
attend were exposed. to discipinary action. Ifthe workmen reported to duty lates, 
after a certain hour, they would be given no work for the day. Asa matter of fact, 

there were instances of punishments meted out to the workmen. ‘There was a 
dismissal of workmen which led to an industrial dispute, that was referred ‘for adjudi- 

cation. Differences between the management and the workmen on certain matters 

relating to the industry formed the subject-matter of a settlement once under section 
12 (3) of the Industrial Disputes Act. Preceding the settlement, there would appear 
to have been a strike on the part of the workmen which eventually led to the indus- 

trial dispute and its reference for adjudication. The workmen were, no doubt, 

paid on piece-rate basis. But the management was paying bonus to the workmen 

out of the profits earned. „The management was also granting leave to the work- 

men with wages subject to limits. It was true there were no standing orders for the 
factory relating to the disciplinary action which the management could take against 
the workmen. But the practice of the factory established that on former occasions 
the management did exercise such jurisdiction over its workmen. The first res- 
pondent, on these facts, was of the opinion.that the workmen were under a contract 
of employment under the management, and were subject te the control and super- 
vision of the management, in respect of the manner of work they were called upon. 
to do. 


Mr. Srinivasagopalan for the petitioner strenuously contends that thé view 
of the first respondent is wholly wrong. He submits that the workmen were free 
to come and go as they liked ; there was no compulsion for the workmen to work 
in the factory. They were paid wages only on the quantum of work they turned. 
out. The other facts noticed above were merely external trappings of the industry, 
with a view to convince the authorities under the Factories Act that they were con- 
forming to its provisions, and that they cannot be pressed into service to spell out 
the relationship of master and servant between the management and its workmen. 
Learned Counsel further contends that the essential test of such a relationship, 
namely, control by the management of not merely as to what work should be done 
but how it should be done is not satisfied. He would say that the mere fact that at 
the end of day the rolled cigars are collected from the workmen and the cigars which 
do not conform to the required standard are rejected is not sufficient to’satisfy the 
test, and that practically there is no occasion for control or superintendence by the 
management of or over the workmen in their actual work of rolling cigars. ‘In 
support of this contention, learned Counsel has placed considerable reliance om 
Shankar Balaji v. State of Maharashtra}. 


The question as to what constitutes the relationship of master and servant has 
been the subject of numerous decisions not only of the Supreme Court but also of 
the High Courts in the country. The common law concept of master and servant 
has remarkably given way to moderninotions of industrial relations and has suffered a 
process of slow erosion so that the common law tests of the relationship no longer seem 
to be applicable, asthey did once. As pointed out by the House of Lords in Short v. 
J. and W. Henderson Lid.4 the common law concept involved the elernents of (a), 
the master’s power of selection, (b) the payment of wages or other remuneration,, 
(c) the master’s right to control the method of doing the work and (d) the master’s. 
right of suspension or dismissal. But Lord Thankerton in that case, with reference. 
to these elements observed : a p a N 


“ Modern industrial conditions have so much affected the freedom of the master in the cases in- 
which no one could reasonably suggest that the employee was thereby converted into an independent: 
contractor that, if and when an appropriate occasion arises, it will be incumbent on this House to: 
reconsider and to restate these indicia. For example, (a), (b) and (d) and probably also (c), are 
affected by the statutory provisions and rules which restrict the master’s choice to men supplied by the 
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labour bureau, or directed to him under the Essential Work Provisions, and his power of suspension or 
dismissal is similarly affected. These matters are also affected by trade union rules which are at least 
primarily made for the protection of wage-carners”’. 


Even so through the decided cases run certain underlying principles which stillserve 
as tests of the existence of the relationship of master and servant. D. C. Works 
Lid. y. Stats of Saurashtra!, arose under the Industria] Disputes Act, and the qustion 
there was, whether certain agarias working in the Salt Works at Kuda in the Rann 
of Gutch were workmen within the meaning of the term as defined in the Industrial 
Disputes Act, 1947. The Supreme Court noticed a number of English cases and 
other authorities, and stated : 

- The principle which emerges from these authorities is that the prima facie test for the determina- 
tion of the relationship between master and servant is the existence ofthe right in the master to supervise 
and control the work done by the servant not only in the matter of directing what work the servant 
is to do but also the manner in which he shall do his work, or to borrow the words of Lord Uthwatt at 
page 23 in Messrs. Docks and Harbour Board v. Coggins & Griffith (Liverpool) Ltd.*, “the proper test is 
whether or not the hirer had authority to control the manner of execution of act in question.’ The 
nature or extent of control which is requisite to establish the relationship of employer and employee 
must necessarily vary from business to business and is by its very nature incapable of precise definition.” 


On the facts, the operations of the Salt Works were seasonal in character, and the 
_agarias worked with their families on the patta lands allotted to them. They were 
free to engage extra labour but it was they who made the payments to these labour- 
ers, and the Chemical Works had nothing to do with the same. The salt manu-~ 
facturers or the management did not prescribe any hours of work, and did not 
maintain any muster roll nor did they control how many hours in a day and for how 
many days in a month the agarias.should work. ‘There were no rules as regards 
leave or holidays. They were free to go out of the Works as they liked, provided 
they made satisfactory arrangements for the manufacture of salt. Referring to 
these features, the Supreme Court further stated : 
« The essential condition of a person being a workman within the terms of this definition is that he 
be employed to do the work in that industry, that there should be, in other words, an employment of 
him by the employer and that there should be the relationship between the employer and him as bet- 


ween the employer and employee or master and servant. Unless a person is thus employed there can 
be no question of his being a workman within the definition of the term as contained in the Act.” 


The Supreme Court, after accepting the opinion of the Industrial Tribunal that the 
supervision and control exercised by the management to all stages of manufacture 
of salt from beginning to end, concluded : 


_ In the instant case the agarias are professional labourers. They themselves personally work 
along With the members of their families in the production of salt and would, therefore, be workmen. 


The fact that they are free to enage others to assist them and pay for them would not, in view of the -` 


above authorities, affect their status ʻas workmen. ”’ 


On that view, the decision of the Industrial Tribunal that the agarias were work- 
men within, the definition of the term contained in section 2 (s) of the Industrial 
Disputes'Act was upheld. by the Supreme Court. It is noticeable in the judgment 
of the Supreme Court that, though it regarded the question whether the workers 
concermed were workmen within the definition ofthe Act to be one offact, never the- 
less it proceeded upon the basis that the finding would have to be examined to see 
whether the proper tests to arrive at it had been applied. A similar question arose 
- but this time under the Factories Act in Chintaman Rao v. State of Madhya Pradesh”. 
That was a case of a bidi factory, and the question the Supreme Court had to decide 
was, whether certain persons known as Sattedars engaged in the supply of bidis 
were independent contractors or workers as defined in the Factories Act. Subba 
Rao, J., who spoke for the Supreme Court, referred to the definition of a ‘ worker ” 
under the Act and the making of bidis as a manufacturing process, and proceeded 
to consider whether a Sattedar was a person employed directly or through agency 
within the meaning of the definition ‘employed’. While considering the question, 
his Lordship observed : 
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“ The concept of emplo t involves three ingredients: (1) employer, (2) employee and (3) the 
contract of employment. c employer is one who employs, i.e., one who engages the services of other 
persons. The employee is one who works for another for hire. The employment is the contract of ser- 
vice between the employer and the employee whereunder the employee agrees to serve the employer 


subject to his control and supervision. ” 


The learned Judge then distinguished a contractor from a workman by contrasting 
a contract for service with a contract of service, and found, on the facts before him, 
that the sattedars were not employed by the factory but were independent contrac- 
tors. The test applied by the Supreme Court in this case was the one which D. C. 
Works Lid. v. State of Saurashtra1, had laid down, namely : 
“ The correct method of approach, therefore, would be to consider whether having regard to the 

nature ofthe work there was due control and surpervision by the employer. ” 
Itis true D.C. Works Lid. v. State of Saurashtra4, was under the Industrial Disputes Act, 
but their Lordships in Chintaman Rao v. State of Madhya Pradesh?, thought thet there 
was no reason why the test laid downin the other case in the context of the definition 
of * workmen’ under the Industrial Disputes Act could not be invoked or appliea 
for ascertaining whether a person was a ‘ worker’ under the Factories Act. Birdhi- 
chand v. First Civil Fudge?, on facts, appears to be nearest to this case, and arose 
again under the Factories Act. Here again, the same test was applied, but I 
think it is instructive to notice the facts and then see how, with reference to them, 
the decision was arrived at that the workers there were workers within the meaning 
of the Factories Act and not independent contractors. The appellant before the 
Supreme Court was the management, and the respondents 2 to 4 before it, who 
were working in the factory, had applied for leave for 15 days and did net go to 
work for that period. The management did not pay their wages for these days, 
and those respondents, in consequence, applied under the Payment of Wages 
Act, for payment to them of wages which had been withheld. Whethe: they were 
entitled to wages for the leave period turned upon the question whether they were 
workmen within the meaning of section 2 (a) of the Factories Act. The workers 
worked in the factory premises and were not at liberty to work at their homes. 
They had to do the work within certain hours which were thé factory hours, though, 
it would appear, they were not bound to work for the entire period and could go 
away whenever they liked. Their attendance was noted in the factory, and they 
could come and go away at any time they liked, but ifany of the workers came after 
midday he was not supplied with tobacco and was thus not allowed to work. There 
were standing orders in the factory according to which the workmen who remained 
absent for 8 days without leave could be removed. Payment to workmen was made 
in piece-rates depending on the amount of work turned out but the management had 
the right to reject such bidis as did not conform to the standard. The Supreme 
Court, on these facts, held that respondents 2 to 4 before it were workers. Before 
arriving at this conclusion, the Supreme Court referred to D.C. Works Ltd. v. State 
of Saurashira’, and Chintaman Rao .v. State of Madhya Pradesh®, and distinguished the 

cts before them from those in the second case as totally different. One important 
difference they found was that in Birdhichand v. First Civil Fudge®, therespondents had 
to work in the premises of the factory and were not at liberty to carry the work to 
their homes’ It is also noteworthy that; though the workmen were not bound to 
work for the entire period and could go away at any time they liked, the Supreme 
Court did not consider that that fact in any way affected the status of the workmen 
as such. In this case again, the Supreme.Court accepted the test of control and 
supervision as enunciated in the two earlier cases. An argument was addressed to 
the Supreme Court that there'was little control or supervision by the management 
in that case. The management only had the right to reject such bidis as did not 
conform to the standard. Referring to this, the Supreme Court held : 


“Taking the nature of the work in the present. case it can hardly be said that there must be super- 
wision all the time when bidis are being prepared and unless there is such a supervision there can be no 
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direction as to the manner of work. In the present case, the operation being a simple one, the control 
of the manner in which the work is done is exercised at the end of the day, when bidis are ready, by- 
the method of rejecting those which do not come up to the proper standard. In such a case, it is the 
right to supervise and not so much the mode in which it is exercised which is important. In the cir- 
cumstances, we are of opinion that respondents 2 to 4 who work in this factory cannot be said to be- 
independent contractors. The limited freedom which respondents 2 to 4 have of coming and going” 
away whenever they like or of absenting themselves (presumably without leave) is due to the fact that. 
they are piece-rate workers ; but the mere fact that a worker‘is a piece-rate worker would not neces- 
pees take him out of the category of a worker within the meaning of section 2 (1) of the Factories 
ct. 

In support of the view that they were workmen, the Supreme Court further relied 
on the circumstances that if the worker did not reach the factory before midday: 
he was given no work, he has to work at the factory and could not work elsewhere, 
he could be removed if he was absent for 8 days continuously and finally his atten- 
dance was noted and bidis prepared by him were liable to be rejected if they did- 
not conform to the standard. Shankar Balaji v. State of Maharashtra’, is again under 
the Factories Act and in this case the concept of employment was explained with. 
reference to what had been observed by that Court in Chintaman Rao v. State of Madhya 
aaa In this case with reference to the facts before them the Supreme Court. 

“The mere fact that the person rolling bidis has to roll them in a particular manner can hardly be 
said to give rise to such a right in the management as can be said to be a right to control the manner of © 
work. Every worker will have to turn out the work in accordance with the specifications. The control 
of the management, which is a necessary clement of the relationship of master and servant, is not direct- 
ed towards providing or dictating the nature of the article to be produced or the work to be done, but’ 
refers to the other incidents having a bearing on the process of work the person carries out in the execu- 
tion of the work. The ERREN, work is to be distinguished from the type of work to be performed.. 
In the present case, the management simply says that the labourer is to produce bidis rolled in a cer- 
tain form. How the labourer carries out the work is his own concern and is not controlled by, the 
a a which is concerned only with getting bidis rolled in a particular style with certain con- 
en 
On that view they held that the workers there were not workers within the meaning- 
of the Factories Act. The Supreme Court was of the further opinion that, though 
piece-rate workers could be workers within the definition of ‘worker’ in the Factories 
Act, they must be regular workers and not workers who came and worked accord- 
ing to their sweet will, and that every worker must have, under his contract of 
service, an obligation to work either for a fixed period.or between fixed hours. 
What appears to have weighed finally with the Supreme Court in that case is the 
principle to be found in the following observation : 

“The whole conception of service does not fit in well with a servant who has full liberty to attend to- 
his work according to his pleasure and not according to the orders of his master. ” 


But Subba Rao, J., in his dissenting Judgment, adhered to his earlier 
view in Chintaman Rao v° State of Madhya Pradesh? and considered that the workmen 
there answered all the three ingredients, namely employer, employees and the 
contract of ‘employment’ and were therefore workmen within the meaning 
the Act. Management of D.M.U.S. and others v. Secretary, 7.B.W. Union and another* 
once again had to consider what constituted employer and employee relation- 
ship. That was a case also of bidi rolling. After reviewing the earlier decision, 
the Supreme Court reiterated the test of the right of control and supervision as one 
of the governing tests to determine: the relationship. 


In view of the above judgments, I do not think it necessary to notice the 
decisions of High Courts including this Court, which with respect, do not take the 
matter further. It has now be taken to be well-established that the right of the 
management to control the workmen not only in respect of what work is to be 
done but how it should be done, the manner in which ıt should be executed, is the 
main test to find whether in a given case there exists the relationship of master and. 
servant, employer and employee, management and workmen in industrial establish- 
ments. Through the cases decided by the Supreme Court lies, at the foundation, 
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this baic test, though the facts in each of those cases are rather not similar and it 
might even seem that one or two decisions are somewhat not reconcilable with 
each other, if only the facts are borne in mind. But as held in those cases, the 
question whether the relationship exists in a case is one of fact, and so long as the 
test is properly understood and applied, the finding arrived at on that basis should 
hold good. As I mentioned, Birdhichand v. First Crow Judge! is very similar to the 
case before.me and is practically on all fours. But Mr. Srinivasagopalan tried 
to distinguish it by pointing out that in that case there was Standing Orders which 
provided that, if the workmen were absent without leave, the management would 
be entitled to take disciplinary action against them. It is true that there are no 
Standing Orders in‘this case but that, in my opinion isnot sufficient to distinguish 
the present case from Birdhichand v. First Civil Fudge+. One of the facts found by 
the first respondent is that, though there were no Standing Orders in the concern 
of the petitioner, the practice followed showed that, as a matter of fact, attendance 
was insisted upon, an attendance register was maintained and if anyone absented 
himself, disciplinary action was taken against him, and in one or two instances, 
the workman who absented himself without leave was either suspended or dismissed. 
In fact, the further finding of the first respondent is that the workmen were paid 
leave wages and even profit bonus. While the test of control and supervision is 
satisfied, the other circumstances also point to the relationship of master and servant. 
The circumstances of this case, as I said, are similar to those which the Supreme 
Court had to consider in Birdhichand v. First Civil Fudge1, and the observations 
the Supreme Court made in relation to them entirely apply to the circumstances 
here. While the test of control and supervision is the governing test, its abp aeon 
may vary with the varying situations that may call for solution. The applicability 
of the test will depend upon the exigencies, nature and manner of the work to be 
executed. In a case like this, where control or supervision is only called for at 
the stage of delivery of rolled cigars by the workmen, the test will have to be applied 
with reference to those circumstances. The true test, I think, will be the right to 
exercise such control or supervision as the nature of work may admit or allow. That 
test is clearly satisfied in this case. 


Agreeing with the first respondent, I hold, therefore, that respondents 2 to 
42 are workmen entitled to wages for the three holidays. The petition is dismissed, 
but with no costs. l 


The Court is obliged to Mr. N. Thyagarajan, who appears for respondents 
2 to 42 as amicus curias. 


V.K. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT :—MR. Justiaz K. VEERASWAMI. 

Ohinnathambi e-- Petitioner * 

v. l : l 
The Executive Officer, Adirampattinam Panchayat Board, 

Adirampattinam, and another i «+ Respondents. 
Madras Panchayats Act (XXXV of 1958), sections 26 (j) and 27—Scope and sffect—Member absenting 
from three consecutive meetings of the Panchayat allowed to sit at the meet O eee ie 
Panchayat of the disqualification—-Executive Officer not bringing the disqualification to the notice of the Panchayat 
within the prescribed time—Panchapat, if precluded from rating the question of disqualification. 

it Where a member who has absented himself from three consecutive oe of the Panchayat ie 
owed to sit for subsequent meetings it cannot be said that there was a waiver by the Panchayat o 


the disqualification incurred. Section 27 (2) of the Madras Panchayats Act (KX XV of 1958) contemf 
plates restoration by the panchayat on the application of the member concerned who has sustained 
nL CT A Ce an, 


|. wd. (1968). 1 $.C.J178:.1963 M.L.J. (Cr) 112: ALR. 1961 S.C. 644. 
*W.P. No. 1153 of .1964., 2 14th September, 1964. 
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the disqualification. It is true that the application need not necessarily be in writing. But there should 
be an application to the panchayat for restoration and only on such an application the panchayat can 
exercise its powersofrestoration. The disqualification is sustained automatically, and unless the 


` 


member concerned is restored, he ceases to be a member. The power of restoration is conferred on 
the Panchayat. It cannot be read as being conditional or as coming into existence on the Executive 
Officer submitting a report about the disqualification of a member, since the report is intended 
merely as information to the Panchayat and hence in the instant, case, the failure on the part of the 
Executive Officer in not bringing the disqualification to the knowledge of the Panchayat would not 
help the petitioner in any way. : 

Kuppuswami v. Council of Corporation, (1964) 2 M.L.J. 280, I.L.R. (1964) 1 Mad. 14,*applied. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the. High Court will be pleased 
to issue a Writ of certiorari calling for the records connected with the order of 
the Judicial authority constituted under Act XXXV of 1958 (the District Munsif 
of Pattukottai), dated 20th June, 1964 and made in the O.P. No. 2 of 1964, and 
quash the said Order made therein. i 

R. Kallappan, for Petitioner. 

T. Martin, for Respondent. 

The Court made the following 

OrpER:— This petition is to quash the order of the District Munsif, Pattukottai, 
which he made under section 28 of Madras Panchayats Act (XXXV of 1958) that 
the petitioner had sustained a disqualification under section 26 (j) of the Act. He 
found that the petitioner was absent from the meetings of the Panchayat held on 
26th April, 31st May and 2gth June, 1963., The last meeting prior to those dates 
as on 30th March, 1963. The petitioner attended the meeting held on gth July, 
1963. The Munsif overruling the petitioner’s stand, held that he had due notice 
of each of the meetings in April to May, 1963. He also held that there was no 
substance in the contention of the petitioner that on account of the fact he was 
allowed to sit at the meeting on gth July, 1963, and subsequent meetings, and the 
agenda along with the notices for each of the meetings had been circulated to him, 
the Panchayat had waived the disqualification. Lastly, it would appear to have 
been contended before the Munsif that inasmuch as the Executive Officer had 
failed to bring the disqualification to the notice of the Panchayat within the time 
‘prescribed by section 27, the Panchayat could not raise the question of disqualifi- 
cation. This contention again was not accepted by the Munsif. 


power conferred upon it by sub-section (4) of the section 53, the Commissioner’s report will be neces- 
sary, and the Council would be justified in exercising its power after such ar tis received. Weare 
unable to agree with the contention. The power for restoration is conf on the council. It can- 


not be read as being ¢onditional or as coming into existence on the Commissioner submitting a 
report. ‘The report is intended merely as information to the Council”. 

Though that case was decided under the Madras City Municipal Act, the principles 
of the Judgments applicable to the facts of this case as well. . Zz 


So far as the second ground as to want of notice for the meetings held in April, 
May and June is concerned, the finding of the Munsif is , a‘factual one and this 
Court will not correct it in cerhorar. 


The first contention relating to waiver has also to be rejected. What precisely 
is meant by waiver in the context is not clear. If by waiver is meant that the 
Panchayat condoned the disqualification sustained by the petitioner, there is no 
provision giving any such power to the Panchayat. Section 27 (2) contemplates: 
restoration by the Panchayat on the application of the member, concerned who has 
a, 
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sustained the disqualification. It is true the application need-not necessarily be 
oral. But there should be an application to the Panchayat for restoration and 
only on such an application the Panchayat can exercise its power of restoration 
subject to the restrictions contained in section 27 (2). The disqualification is 


. sustained automatically and unless the member concerned is restored, he ceases 


to be a member. I am therefore unable to accept this ground based on waiver. 
In my view the Munsif was right in rejecting this ground. 

The petition is dismissed. No costs. l 

K.L.B. > —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
5 (Special, Original Jurisdiction). 


PRESENT :—Mr. JusTicE K. VEERASWAMI. 


His Holiness Sri Vanamamalai Ramanuja Jeer Swamigal, ` ar 
Sri Vanamamalai Mutt, Nanguneri, Tirunelveli District .. Petttioner* 
Ve 


The Assistant Commissioner, Hindu Religious and Charitable. p 
Endowments (Administration), Tirunelveli .. Respondent. - 


Madras Hindu Religious Endowments Act (XXII of 1959), sections 14 (3) and 33 (1)—Construction and 
scope of—Power of inspection of accounts of mutts, of properties and of accounts of Pada Kamkkais—Power of 
Gommisstoner to delegate powsr of inspection to Assistant GCommisstoner—Power of lattsr under delegated authorit 
—Extent of—Power to insist on production of accounts of Pada Kantkkats—Ssction 62—Applicability to P 
Kantkkats made as “personal gifts” to Mahant. 


It is clear from Sections 32, 33, 62 and 86 of the Madras Hindu Religious Endowments Act, 1959, 
that so far as mutts and trustees of mutts are concerned, the jurisdiction over them is generally entrusted 
to the Commissioner. But it cannot be said that it is not intended that the powers of inspection under 
section 33 (1), specifically given to the Commissioner in respect of a mutt cannot be delegated to any 
other officer or on. no 13 and 14 of the Act, expressly empower the Commissioner to delegate 
his powers to the I Deputy Commissioner or the Assistant Commissioner. Section 33 (1) contemplates 
two powes ; one is to empower the Commissioner to inspect ; the second is his power to depute an 
officer or other person to inspect. Section 14 (3) in terms expressly provides that the Commissioner may 
delegate to an Assistant Commissioner any of his powers, except those that are mentioned in it. He is 
certainly entitled under section 14 (3) to delegate to an Assistant Commissioner or any other person the 
power to inspect. Such a delegation is perfectly valid and cannot be challenged on the ground that it 


‘18 ‘not permitted under section 33 (1). When such a delegation has been duly notified, the Assistant 


Commissioner or other officer to whom it has been delegated, can exercise the power of in tion in 
respect of a mutt. But the Assistant Commissioner has no power of inspection under section 33 (1) 
apart from or independently of any delegation by the Commissioner. ss Loy 

Section 62 of the Act does notapply to Pada Kanikkais tendered to the Mahant. of a Mutt 

nally, i.e., as a personal gift to him. The section would cover only Pada Kanikkais tendered to 

im as the head of the institution (mutt). The normal rule is that a Pada Kanikkai made to a 

Mahant is his personal property, unless there is a custom or tradition ‘to the con under which 

such Pada Kanikkai may be treated as the prop of the Muttor the giver of that Pada Kanikkai 
indicates that that it is nOt given as “‘ personal gift ’’to the Mahant, but to the Mutt itself. 

When a dispute arises as to whether.a Pada Kanikkai covered by the accounts is the Mahant’s 
personal property or the property of the Mutt, the Assistant Commissioner, under his delegated’ 
authority cannot assume jurisdiction to decide the question and insist upon inspecting the accounts. 
relating to that. ‚He can only inspect the accounts in the light of any decision on the question by a 
competent authority. : i i 

_ Petition under Article 226 of the Constitution of India, ‘praying that 
in the circumstances stated therein, and in the affidavit filed therewith the -High 
Court will be pleased to issue a writ of certiorari calling -for the records of thé Assis- 
tant Commissioner, Hindu Religious and Charitable Endowments (Administration) 
Tirunelveli, dated goth July, 1962 in Na. Ka- No. ‘2498—60—A-1 and dated 4th 
August, 1962 in Na. Ka. No. 2498—60-—A-1 and quash’ the said order and made 


therein. 
R. Gopalaswami Iyengar and P. S.-Srisailam, for Petitioner. PAs 52 
+ Phe Advocate-General and Bakthavathsalam, for the Additional Government 
Pleader on behalf of Respondent. i Nay Ar Se RS NE y a pee 
SS 
*W.P.-No. 985 of 1962. ae beers - ' s+ 16tr September,’ 1964. 
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The Court-made the -following 

‘ ‘Orper.—The main question in the writ petition relates to the construction 
and the scope of section 33 (1), in the context of section 14 (3) of the Madras Hindu 
Religious and Charitable Endowments Act of 1959. The respondent, who is the 
Assistant Commissioner, Hindu Religious and Charitable Endowments (Adminis- 
tration) Tirunelveli, by notice dated goth July, 1962, served on the petitioner, 
who is the head of Sri Vanamamalai Mutt, intimated that he would inspect on 
ch August, 1962, at a specified hour and at the premises of the mutt the various 
accounts, registers, audit reports, cash balances, securities, negotiable instruments, 
accounts relating to Pada Kanikkais and also the lands and crops in three specified 
villages and other villages, and that the petitioner himself or through his men 
should render assistance to the respondent and his men for the purpose. The 
petitioner, by his communication dated 3rd August, 1962, entered his protest to 
the proposed inspection and questioned his powers to do it. He took up the position 
that the respondent had not been deputed by the Commissioner to make any 
inspection, and that unless the respondent had been deputed, he had no right to 
call upon him to give inspection’ of the documents as well as the movable and 
immovable properties referred to in the notice. The petitioner further stated 
that there had been correspondence relating to the Swami Sannadhi accounts 
‘between the two and under the law, the demand for inspection of the Pada Kanikkai 
accounts was neither legal nor bona fide. The petitioner wound up his reply stating 
that if the respondent wished to take further steps in the matter he would be cons- 
trained to move this Court for a writ to quash the proceedings proposed by the 
respondent. 


The respondent in his turn made a detailed reply dated 4th August, 1962. 
‘There he explained that on his view of section 33 (1), he had himself the power to 
make the inspection, that in any case he had the authority to do so under a notifi- 
cation made by the Commissioner in exercise of his power under section 14 (3), and 
that so far as the Pada Kanikkai accounts were concerned, the purpose of his 
inspection was only to see whether the funds belonging to the mutt had been mis- 
applied under the name of Pada Kanikkai. It appears that on 6th August, 1962, 
as notified, the respondent attempted to inspect. According to him, he having 
‘been resisted by the petitioner in the discharge of his official duties, a complaint 
has been laid against the petitioner for alleged offences under sections 175 and 187 
of the Indian Penal Code. In the circumstances, the petitioner has moved this 
Court under Article 226 of the Constitution to quash the notice of the respondent 
dated goth’ July, ‘1962. 


Mr. R. Gopalaswamy Iyengar, for the petitioner, contends that section 33 (1) 
is a special provision which is in consonance with the policy of the Act to commit 
the jurisdiction over mutts to the Commissioner, that what it empowers the Com- 
missioner is by himself to inspect or depute in each case an officer under the Act 
-or any other person for inspection, and that it does not admit of a general delegation 
under section 14 (3) of his powers of inspection. Learned Counsel further argues 
that the contention for the respondent that he is himself given the power of inspection 
under section 33 (1) cannot be supported. It is also said that, in any case, there is 
mo power under the Act to inspect accounts relating to Pada Kanikkais. Lastly, 
the argument is that the propdsed inspection by the respondent is not bona fide as 
will be evident from the fact that the respondent declined to allow any time to the 
petitioner to move this Court for proper directions, and instead, he insisted upon 
‘proceeding with the inspection and later resorted to the Criminal Court with the 
-complaint. : 


To appreciate the contention which bears on the construction of section 33 (1) 
the otheryrelevant.provisions of the Act may first be briefly noticed. Madras 
Act XXII of 1959 which repealed the earlier Act of 1951 in substance re-enacted 

actically all its provisions with certain additions. ‘The Act applies.to all religious 
institutigns. ,|"This;expression is defined to include a math. For. purposes of 
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administration of the Act three principal classes of officers,in addition to the Area 
Committee, are contemplated, namely, the Commissioner, the Deputy Com- 
missioners and Assistant Commissioners. The Act, by its several provisions, specifies 
the powers of each of these officers, At the top of the hierarchy is the Commissioner 
who is entrusted with the General power to call for records and pass orders under 
section 21. Ghapter ITI contains general provisions relating to religious institutions. 
Unless otherwise provided, these provisions apply also to mutts. Section 24 provides 
for powers of the categories of officers to enter religious institution for the purpose 
of exercising any of the powers conferred upon any of them by the Act. Section 
29 relates to the preparation of the registers for religious institutions, containing 
information as to the origin and history of the institution, particulars ôf the scheme 
ofadministration and of dittam or scale of expenditure, the moveables including 
jewellery and other endowments and titledeeds and other documents of the insti- 
tution, and such other particulars as may be required by the Commissioner. Each 
such register is required to be verified by the trustee and submitted to the Con- 
cerned authorities having jurisdiction over the institution. Section 30 provides 
for annual verification of the register and the following section for submission of 
register once in years. It will be a consolidated one incorporating therein 
all alterations and omissions and additions made earlier. The trustee of a religious 
Institution, whch will include also a Mahant like the petitioner, is obliged under 
section 32 (1) to furnish to the Commissioner, such accounts, reports, returns or 
other information relating to the institution, its funds,' property or moneys and the 
appropriation thereof as the Commissioner may require at such time and in such 
form as he may direct. This sub-section is general in terms and would appear to 
apply to all religious institutions including mutts. Sub-section (2) of the section 
gives power to the Assistant Commissioner to require a trustee of a religious insti- 
tution to furnish to him its accounts, returns, reports or other information relating 
to its administration, its funds or property or income “and of the appropriation 
thereof, at the time and manner he specifies. But this power is confined to the 
area within the jurisdiction of the Area Committee and further does not extend to 
a mutt. Then comes section 33 which is captioned as “inspection of property and 
documents.” It is necessary to set out sub-section (1) of this section. It runs :— 


“ (1) The Commissioner or any officer or other person deputed by the Commissioner in this 

behalf, and in the case of institutions in respect of which the Area Committee exercises powers and 
discharges duties, any member of the Committee authorized by it in this behalf, may, with due regard 
to the religious practice or usage of the instituton, inspect all movable and immovable property 
belonging to, and all records, correspondence, plans, accounts and other documents relating to, any 
religious institution. ” 
Sub-section (2) contains a directive to the trustee of the institution concemed to 
render the necessary assistance and facilities in regard to any inspection made 
under sub-section (1). Sub-section (3) ‘confers on the Commissioner powers of 
surcharge in case, on the inspection report, misapplication of the funds is proved, 
after adopting the prescribed procedure. Sections 45 to 58 in Chapter II do not 
apply to a mutt. Ghapter IV contains four sections which exclusively apply to 
mutts. The Chapter provides for power of removal of a trustee of a mutt or specific 
endowment attached to it, for arrangements when vacancies occur, and fixation of 
standard scales of expenditure. The last section, section 62, deals with the power 
to spend Pada Kanikkais. This section has had a history. 


Its predecessor was section 55 in Madras Act XIX of 1951. Sub-section (1) 
of this section stated that a trustee of a mutt would be entitled to spend at his discre- 
tion for purposes connected with the mutt any pada kanikkai, that is to say, “‘any 
gift of property or money made as a personal gift to him as the head of the mutt.” 
The second sub-section was to the effect that the trustee should keep regular accounts 
of all receipts and disbursements of such Pada Kanikkai and to cause such accounts 
to be produced before the Commissioner or any person authorised by him in that 
behalf when required. In Commissioner, H. R. E. v. Sirur Mutt! the Supreme Court 
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ruled that section 55 was unconstitutional. Sub-section (1) was struck down on 
the ground that it directed that Pada Kanikkais should be spent only for the purposes 
of the mutt which, in the opinion of the Supreme Court, was an unwarranted 
restriction on the property right of the Mahant. The Supreme Court also con- 
sidered that the same objection could be raised against sub-section (2) of the section 
as well, for, if the Pada Kanikkai constituted the property ofa Mahant, there was 
no justification for compelling him to keep accounts of the receipts and expenditure 
of such personal gifts. This section was therefore amended in 1954, and in the 
amended form, it stated that the trustee of a mutt should keep regular accounts of 
receipts of Pada Kanikkais that is to say, ‘‘ any gift of property made to him as the 
head of the mutt ” and shall be entitled to spend such Pada Kanikkais in accordance 
with the customs and usages of the institution. The validity of this amended section 
was the subject-matter o Sudhindra Thirtha v. Commissioner, H. R. & C. E., Madras?! 
and on appeal in S. T. Swamiar v. Commissioner of H. R. &@ C. E.* in which the 
Supreme Court, affirming the view of this Court, upheld the validity of this section. 
This is on the view that the section was applicable only to Pada Kanikkais received 
by the Mahant as the head of the mutt and it had no application to Pada Kannikkais 
which were proved to be gifts personal to the Mahant. In the 1959 Act, the former 
section 55 has been re-enacted as section 62, but with two sub-sections. Sub- 
section (1) ofthis section is practically the same as the former section 55. Sub-section 
(2) of section 62 is to the effect that such gifts of property or money as are not spent 
by the trustee during his tenure of office in accordance with the customs and usages 
of the institution shall form part of the funds of the mutt. We are not in this case 
concerned with this sub-section. 


Section 86 in Chapter VIII relating to budgets, accouat and audit, prescribes 
that a trustee of a mutt, shall send a budget showing the probable receipts and 
disbursements of the institution during the following fasli to the Commissioner, 
the Deputy Commissioner or the Area Committee through Assistant Commissioners 
or the Officers to whom such budgets are required to be submitted in relation to 
the other institutions within their relative jurisdiction. ‘The authority to sanction 
the budget is also vested in the Commissioner. Section 87 in the same chapter 
deals with accounts and audit and section 88 prescribes that the audit report in 
relation to a mutt is to be forwarded to the Commissioner. In the case of other 
institutions audit reports will be sent either to the Deputy Commissioner or the 
Commissioner as the case may be. 


It may be seen frem the foregoing provisions that so far as mutts and trustees 
of mutts are concerned, the jurisdiction over them is generally entrusted to the 
Commissioner. Basing himself on this fact Mr. Gopalaswamy Iyengar contends 
that it is not intended that powers of inspection under section 33 (1) specifically 
given to the Commissioner in respect of a mutt could be delegated to any other 
officer or person. There might have been substance in the point, had it not beer 
for the specific provision, namely, section 14 (3), expressly providing for power to 
the Gommissioner to delegate to the Assistant Commissioner any of the powers 
conferred or duties imposed on him, except the powers excluded from the scope of 
delegation. Sections 13 and 14 empower the Commissioner to delegate his powers 
either to the Deputy Commissioner or to the Assistant Commissioner in terms of 
the section and subject to such restrictions and control as the Government may, 
by general or special order, lay down, and subject also to such limitations and 
conditions as may be specified by the Commissioner in his order of delegation. 
Pursuant to these sections the Goverument have framed rules which require publi- 
cation of delegations of power under section 13 or section 14. Even assuming , 
therefore, that the policy of Legislature, as gathered from the various sections of 
the Act, may be to generally entrust the jurisdiction in respect of mutts and trustees 
of mutts to the Commissioner, it cannot be held that this broad policy can override 
an express provision in the very Act enabling the Commissioner to delegate some of 
his powers relating to them. 

i iE ak ee ee 
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Mr. Gopalaswamy lyengar further argues that section 33 is a corollary-to the 
two immediately preceding sections relating to submission oi registers once in ten 
years, and the obligation of the trustee of a mutt to furnish accounts and returns 
to the Commissioner. Learned Counsel says that it is ouly where the necessity 
arises out of or in the light of registers submitted under section 31 or accounts and 
returns under section 32, could section 33 be invoked for purposes of inspection, 
and in such a case it is the Commissioner, that the section contemplates should 
Inspect, subject of course to his powers of deputing an officer or other person for 
the purpose. Learned Counsel adds that this is made clearer by reference to 
section 32 (2) which provides that the submission of accounts and returns in respect 
of religious institutions other tban a mutt shall be to an Assistant Commissioner. 
The argument is that to ho'd that the Assistant Commissioner will have the power 
to inspect will be in coxflict with the principle of section 32 (2). I am unable to 
accept this approach either. Sub-section (1) of section 32 is in general terms and 
it applies to all religious institutions without an exception and sub-section (2), by 
its opening words, makes it clear 'that‘its operation will be without prejudice to the 
provisions contained in sub-section (1). Also section 33 (1) itself likewise is in 
general terms. It is therefore not possible to accept the contention for the petitioner 
that either section 33 is intended to be a corollary in the sense in which learned 
Counsel meant it, to section’ g1 and section 32 or that sub-section (2) of section 32 
throws any light upon or controls in any way the scope of section 33 (1). 


That takes me to the further argument for the petitioner that, examining the 
terms of sub-section (1) ofsection 33 it is clear that the power cfinspection is primarily 
given to the Commissioner and that where he thinks it necessary he can, but only 
specifically in each case, when the necessity arises, depute any officer or other 
person. Learned Counsel says that ‘‘depute” and “‘in this behalf” in the sub- 
section unmistakably point to that position. Prima facie it appears that the word 
“‘ depute ” implies that it is used in relation to a person deputed. It will be 
Inappropriate to say that powers are deputed. To that extent the petitioner may 
be right. He points out that the phrase ‘‘in this behalf” should be understood in 
the sense of ‘‘for the occasion.” In other words, the suggestion is that what sub- 
section (1) of section 33 contemplates is that the commissioner can depute an officer 
or othe: person for the purpose of inspection in each case and he cannot do so, 
having regard to those terms, by way of a general delegation. But a reading of 
sub-section (1) is sufficient to my mind to show that the phrase ‘‘in this behalt” is 
nct used in the sense suggested by the petitioner, but it only means deputing an 
officer or other person for inspection. In my opinion, it will not be correct to 
decide the question whether a delegation of the power under section 33 (1) can ke 
made or not by reference to the-words “depute” and “‘in this behalf.” Sub-section 
(1) of section 33 contemplates two powers. One is the power of the Commissioner 
to inspect. The second, is his power to depute an officer or other person to Inspect. 
The question here is not whether the power of the Commissioner to depute an 
officer or other person can be delegated. Section 14 (3) in terms expressly says 
that the Commissioner may delegate to an Assistant Commis ioner any of his 
powers except of course those in some of the sections mentioned in it. As I said, 
one of the powers of the Commissioner being to inspect under section 33 (1), he is 
certainly entitled under section 14 (3) to delegate that power to any officer:or 
other person. It is another matter whether where a delegation under section 14 (3) 
is made of the powers under section 33 (1). the delegates will have the power also 
to depute other persons. That question does not, ir my cpinion, arise in this 
case. The delegation under section 14 (3) of the power under section 33 (1) is 
to be found in‘a notification in the Fort St. George Gazette dated 17th February, 
1960. Appendix IT to this notification relates to-the powers delegated to an Assis- 
tant Commissioner: One of the powers so delegated to him is the power ‘under 
section 33 (1) and this power as delegated ‘to the Assistant Commissioner is exercis- 
able under Appendix II of the notification in respect-of all religious institutions.’ 
It seems to me that so far as the power of the Commissioner to inspect is concerned , 


Yea 
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the notification delegating it to the Assistant Commissioner is not open to challenge, 
ou the ground that by the terms of section 33 (1) such delegation is not permitted. 


The respondent in a reply notice to the petitioner took up the attitude that 
even apart from delegation of the power of the Commissioner under section 33 (1), 
he has directly the power of inspection under that very provision. Learned 
Advocate-General sought to support this stand of the respondent. I think it 
impossible to accept his contention. Section 33, as already mentioned, is in general 
terms and its scope has to be understood by reading the entire section. Sub-section 
(3) relates to his power of surcharging a trustee of a religious institution. That 
power is exercised in relation to the inspection report and the finding arrived at 
by him. This power under sub-section (3) of section 33 is not delegated. It 
does not appear, as I read séction 33 (1), that the Commissioner and any officer 
under him are placed in the same position and both are given the power of inspec- 
tion. Having regard to the phraseology and the collocation of the words in sub- 
section (1) of section 33, I am of the opinion that the power of inspection is only 
entrusted to the Commissioner, and not to any officer or other person. ‘The learned 
Advocate-General suggests that ‘“‘ depute” in the section will have reference only 
to another person and not to any officer. I am‘unable to read the section in that 
manner. The word “‘ deputed ” also has reference to any officer. The respondent 
is therefore not right in taking up the position that apart from any delegation he 
has any power of inspection under section 33 (1). 


It is then contended by Mr. Gopalaswamy Iyengar that, assuming that the 
delegation is good, in so far as the notice of the respondent to inspect covered also 
accounts relating to Pada Kanikkai, it is liable to be set aside. The argument 13 
that Pada Kanikkai being personal to the petitioner, the respondent cannot call 
upon him to produce accounts relating to such Pada Kanikkais. Clearly Counsel 
for the petitioner is right to that extent. In fact section 62, like its predecessor, 
section 55, does not apply to Pada Kanikkais tendered to the Mahant as a personal 
gift to him. That section will cover only Pada Kanikkais tendered to him as the 
head of the institution. But in the communication of the respondent dated 4th 
August, 1962, he has explained that the notice to inspect only related to accounts, 
of Pada Kanikkais received by the petitioner as the head of the mutt. In view of 
that explanation, I do not think it necessary to strike down that part of the notice 
relating to production of accounts of Pada Kanikkais. Whether any Pada Kanikkai 
has been received by the petitioner as the head of the mutt or as a personal gift 
to him is another matter. That will have to be decided by separate proceedings. 
It seems to me that once the petitioner raises an objection that the Pada Kanikkai 
covered by the accounts which the respondent wants to inspect are his personal 
property and not received as head of the mutt, the responderit could not assume 
to himself the jurisdiction to decide the question himself and insist upon inspecting 
the accounts. He can only inspect the accounts in the light cf any decision on the 
question by a competent authority. 


As far as I can see there is no provision in the Act which empowers the Assistant 
Commissioner to decide that question. Where he acts under the delegated power 
of inspection, his power is only confined to such irspection of such accounts as may 
be covered by secion 62, and, as I said, that section does not extend to and does 
not cover Pada Kanikkais tendered as personal gifts to the trustee or Mahant. It 
may further be pointed out that the normal rule will be thata Pada Kanikkal 
made te a Mahant is his personal property, unless there is a custom or tradition to 
the contrary under which such Pada Kanikkai may be treated as the property of 
the mutt or the giver of the Pada Kanikkai indicates that the Pada Kannikkai is 
not given as a ‘‘ personal. gift” to the Mahant but to the mutt itself. Where, of 
course, the Assistaat Commssioner has reason to believe that the funds of the mutt 
have been misappropriated under the guise of Pada Kanikkai personal to 
the Mahant, the scope of his inspection for the purpose will be confined to the 
accounts of the mutt and its assets, properties and funds. ` 
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Lastly it is argued for the petitioner that the impugned notice of the respondent 
is not bona fide.. 1 have already mentioned that this contention is based on the fact 
that the petitioner applied for time to move this Court for suitable directions, but 
this was not allowed and the further fact that on 10th August, 1962, the respondent 
went to the extent of filing a criminal complaint against the petitioner. From 
these two facts alone I am not satisfied that the notice of the respondent can be 
described as not bona fide. lt cannot be quashed, therefore, on that ground. But, 
at the same time, it should be pointed out that the intention of the Act can well be 
carried out by the officers by acting in such a manne: as will be befitting the 
dignity, status and position of the head of a religious institution. 


The petition fails and is dismissed, but with no costs. 
P.R.N. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Givil Jurisdiction). 
PRESENT :—MR. JusTicE K. 5. VENKATARAMAN. 
Rukmani Ammah -. Plaintif * 
Ue . 
P. M. Chandrasekhara Mudaliar and others .. Defendants. 

Madras High Court-fees Rules, 1956—Order 5, rule 2 (1) (b) and Cig suii— 
Consent decree passed after filing written statement and framing of issuss—Scals of fees. 

Rule 2 (1) (4) of Order 5 of the Madras High Court-fees Rules, 1956 will apply only when the 
suit is decided ex parte. The ex parte decision may be due to the defendant not appearing or after 
entering ap nce does not contest. In a case where the decree is passed by consent of parties rule 
2 (1) (b) will have no application and the scale of fees will be governed by rule 2 (1) (c) alone. But 
costs is however in the tion of the Court and it can take note of the fact that the decree was 
by consent and the stage of hearing at which the consent was arrived at and fix a reasonable fee irres- 
pective of the rule, : 

Office note regarding scale of Advocate fees to be allowed in respect of decree 
in C.S. Nos. 147 of 1962 and 165 of 1963. 


C. Vasudevan, for Plaintiff. 
Jagadisa Ayyar for R. Natarajan, for Defendants. 


The Court made the following 


OrDeER :—The question, which has been raised by the Office, comes up 
frequently, and accordingly it will be useful to give what appears to me to be the 
correct interpretation of the rules bearing on the question. The question is about 
the scale of an Advocate’s fees in a mortgage suit where the mortgagor-defendants 
filed a written statement, the issues were framed and the defendants after absenting 
themselves initially appeared again and eventually they did not force the trial to 
the end and a preliminary decree was passed by consent on grd April, 1963, securing 
to the plaintiff a sum of Rs. 21,315 and costs to be taxed by the Office. In the 
taxation of the costs the plaintiff’s lawyer has claimed fees under Order 5, rule 
2 (1) (c), of the High Court-fees Rules, 1956, but the Advocate for the defendants 
contends that fees could be allowed only under Order 5, rule 2 (1) (b) of the High 
Court-fees Rules. It is necessary to quote the relevant portions of Order. 5, rule 
2 (1). 

oer err eer (a) where the suit is concluded prior to the date of the settlement of issues, or where 
issues are dispensed with, the date of the order dispensing with the issues..........-.c cee eeee 
(6) In cases where the suit is decided ax parte the defendant not entering appearance or having 
entered appearance not contesting... ...2.. cece eee cece cece eaees l 
(c) In cases not falling under clause (a) or (b). 2... 0 cece cece een wees 4 


Admittedly the case does not come within Order 5, rule 2 (1) (a). The question is 
whether it comes under rule 2 (1) (b) or rule 2 (1) (c). Sri Jagadisa Iyer, learned 





*C.S. Nes. 147 of 1962 and 165 of 1963. 10th September, 1964, 
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Counsel for the defendants contends that it comes under rule 2 (1) ()- because, 
according to him, this is a case of “ the defendant having entered appearance not 
contesting *’. As a matter of grammar ths contention is not supported by the word- 
ing of the rule. The meaning gramatically is that rule 2 (35 (b) will apply only 
when che suit is decided ex parte and the further phrases are adverbial phrases 
envisaging the two ways in which a suit may be decided ex parte. The first way is 
where the defendant does not enter appearance. The second is where he enters 
appearance but does not contest. But in this case the suit has not been decided 
ex parie. On the contrary it has been decided by consent of parcies. Hence rule 
2 (1) (b) does not apply. The present case will, therefore, fall underrule 2 (1) (e). 
Costs however are within the discretion ‘of the Court, and the Court will be justified 
in taking note of the fact that the decree was passed by consent. The quantum 
of the practitioner’s fees to be allowed will depend on the facts and circumstance 
of each case, in particular the stage at which consent was arrived at. So far as 
Q.S. No. 147 of 1962 is concerned, the fees claimed by the plaintiff under Order 5, 
Tule 2 (1) (c) are Rs. 1,090, and the fees under Order 5, rule 2 (1) (6) would be 
half of it. I think it right to fix a sum of Rs. 700 as Advocate’s fees. Similarly 
in C. S. No. 165 of 1963 I think it right to fix a sum of Rs. 400 as Advocate’s fees. 
R.M. -n Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice K. S. RAMAMURTI. 
V. Manicka Thevar .. Appellant * 
D. 


Messrs. Star Plough Works, Melur, by its one of the partners, 
A. Ramaswamy .- Respondent. 

Patents and Designs Act (II of 1911), section 29—Stutt complaining of infringement of patent—Interim injunce 
tion pending disposal of suit—Grant of—Principles. i 

In a suit complaining of infringement of a patent an interim injunction will not be granted if the 
patent which has been obtained by the plaintiff is a recent one—[any patent which is less than six years 
old is regarded as a recent one] and there is a serious controversy about the validity of the grant of the 
patent itself. In other words, if from the objections raised by the defendant it is clear that a serious 
controversy exists as to whether or not the invention claimed by the plaintiff is a new one or a 
mew manufacture or whether or not the invention Involves any new inventive skill having regard to 
what was known or used prior to the date of the patent, Courts will not grant an interim injunction 
restraining the defendant trom pursuing his doraa business activity. Thus if the patent is new and its 
validity has not been established in a judicial proceeding and if it is endeavoured to be shown that the 
patent ought not to have been granted under section 26 of the Patents and Designs Act the Court will 
not interfere by issuing a temporary injunction. i 

Where the main issue to be decided in the stage of tho interim injunction application is the same 
‘as the one to be tried in the suit the best course will be to expedite the trial of the suit so that neither 
party would be put to any irreparable damage or loss or prejudice. 


Appeals against the order of the District Court, Madurai, dated 15th September, 
1964, and made in I.A. Nos. 181 and 182 of 1964 respectively in O.S. No. 3 of 1964. 


V.K. Thiruvenkatachari for A. Shanmughavel and Jayalakshmi Shanmugavel, for 
Appellant. 


V. Rajagopalachart for S. Gopalaratnam and P. N. Venugopal, for Respondent. 
The Court made the following 


ORDER :—The brief facts of the case are as follows. The appellant filed the 
suit O.S. No. 3 of 1963 on the file of the District Judge, Madurai under section 29 
of the Patents and Designs Act against the respondent for a permanent injunction 
restraining the respondent from manufacturmg and selling certain pattern of 
ploughs on the ground that the respondent’s conduct was an infringement of the 
plaintiff’s patent. The plaintiff obtained an interim injunction in I.A. No. 181 of 
1964. but on an application filed by the defendant-respondent in I.A. No. 182 of 


*A.A.O. Nos. 339 and 340 of 1964, Ist December, 1964. 
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1964 the interim injunction was vacated. The plaintiff has preferred the above 
appeals complaining that the learned District Judge should have granted the interim 
injunction pending disposal of the suit. 


The plaintiff is a manufacturer and dealer engaged in the sale of the plough 
and plough shares known as “‘ Bose Ploughs ” or “ plough shares ” and the plaintıff’s 
case is that in the course of his business he has been experimenting and inventing 
new patterns of ploughs as a result of his inventive genius and prolonged research 
ard that he obtained a patent on 12th October, 1960, in respect of a particular 
pattern of plough, having a special twist distinguishing his pattern from the other 
ploughs in the market. The plaintiff’s case was that he commenced production 
and sale of this particular type of plough from October, 1962, that about March, 
1964 the defendant slavishly imitated the plaintiff’s pattern by manufacturing 
ploughs and selling the same in the market. . 


The defendant resisted the claim on the ground that the plaintiff cannot claim 
any inventive genius or special research in the particular pattern of plough which 
he was manufacturing having regard to the prior public knowledge and obviousness 
arising from the manufacture and sale of ploughs long before the controversy arose. 
The defendant claimed that he has been manufacturing ploughs of various patterns 
from the year 1958, and that the particular pattern “ No. 99 Star Master ” which 
is complained of as an infringement is not any imitation of the plaintiff’s pattern, 
but is as a result of the defendant’s invention and improvement-upon the patterns 
of ploughs which he had been -manufacturing and ‘selling. 


In connectior with the interim injunction application a Commissioner was 
appointed to inspect the premises of the defendant and submit a report. The 
detendant appears to have stocked his ploughs in Door No. 373/2, as well as, Door 
Nos. 371 to 375. Some point was made by learned Counsel for the appellant 
before me that the 99 Star Master ploughs were not shown to the Commissioner 
at the tume of his first report and inspection. On scrutiny of the records I find 
that nothing turns upon this as the complication arose on account of the fact that 
the Commissioner inspected only Door No. 373/2 and not the other Door Numbers. 
Even as early as 5th May, 1964, the defendant has brought to the notice of the 
Commissioner that by the. end of goth April, 1964, he had manufactured a total 
number of 1406 ploughs of ‘‘ 99 Star Master ” brand, has sold 660 and had a balance 
of 746. In view of this it is clear that the defendant has been manufacturing and 
selling large number of Star Master Ploughs 99. . - 


Principles regulating the grant of an interim injunction in a suit complaining 
of infringement of a patent are fairly well settled. The plaintiff must make out a 
eOr ale facie case for the issue of a temporary injunction. An interim mjunc- 
tion not be grazited if the patent which has been obtained by the plamtiff is a 
recent one and there is a serious controversy about the validity of the grant of the 
patent itself. In other words, if from the objections raised by the defendant it 
is clear that a serious controversy exists as to whether or not the invention claimed 
by the plaintiff is a new one or a new manufacture or whether or not the invention 
involves any new inventive skill having regard to what was known or used prior 
to the date of the patent, Courts will not grant an interim injunction restraining 
the defendant from pursuing his normal business activity. An interim injunction 
will not be granted if the defendant disputes the validity of the grant. The facts 
of the instant case disclose a bona fide triable issue as regards the inventive genius 
claimed by the plaintiff. Ifthe patent is new and its validity has not been established 
in a judicial proceeding till then, and if it is endeavoured to beshown that the patert 
ought not to have been granted under the provisions of section 26.of the Patents 
and Designs Act of 1911, the Court will not interfere by issuing a temporary 
injunction. Vide Kerr on injunction, 6th Edition, page 320. In the instant case 
every circumstance that has been made out is definitely against the grant of a témpo- 
rary injunction. The plaintiff has not made out the important condition of 
strong prima facie case of sufficient actual user of his patent. Even though the 
defendant raised this particular objection the plaintiff has not placed any prima 
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Jacie material or any evidence by production of account books, bill books etc., 
to show the date of his commencement of the production and the nature of the 
Sales extensive or otherwise. On his own showing he commenced production 


only in October, 1962 and the suit is filed in April, 1964. Yet no materials have 
been placed. 


Secondly, the patent is a very recent one and I find that the decisions have 
uniformly taken the view that any patent which is less than six years old is regarded 
as a recent one. The statement ot the law ir Terrel on Patent, gth Edition, pages 
318-320 shows that a patentee should show undisturbed possession of the enjoyment 
of the patent at leasi for a period of six years before the controversy arose. In 
Boots Pure Drug & Co. v. May and Baker! this rule that there should be proof of 
actual user of the patent for more than six years was applied in India. ‘Thirdly, 
there is also a serious controversy about the validity of the grant of the patent 
touching the originality or the inventive genius of the plaintiff and as to how far 
the prior knowledge holding the field would disentitle the plaintiff to the grant 
of the patent. The defendant is ‘certainly not a new entrant in the field but he 
has himself been a dealer, manufacturer and seller of ploughs of various patterns. 
For all these reasons I entirely agree with the order of the learned District Judge 
holding that the plaintiff has not made out any case for the grant of an interim 
injunction. è 

Lhe appeals are therefore dismissed with costs. The direction passed by the 
learned District Judge directing the defendant to. maintain separate accounts of 
their sales with hability to pay damages to the plaintiff in case the plaintiff succeeds 
Would stand. `- 

It is needless to observe that where the main issue to be decided in the stage of 
the interim injunction application is the same as the one to be tried in the suit the 
best course will be to expedite the trial of the suit, so that neither party would be 
put to ary irreparable damage or loss or prejudice. I therefore direct the District 
Judge to dispose of the suit as expeditiously as possible preferably before the end of 
(January) 1965 of course. after giving, preference to the Sessions Cases. 


V.K. se ee Appeals dismissed. 


-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice K. SRINIVASAN AND MR. Jusrice VENKATADRI. 
Messrs. Meenambikha and Company, Coimbatore e» Appellants* 


D.. 
The State of Madras, Represented by the Special Assistant r 
Commercial-tax Officer, Coimbatore ` .. Respondent. 


Madras General Sales-tax Act (I of 1959), section 42 Sg eile cess Charactsr—Ordar of confisca- 
ae to give notice to owner of goods or to hold inquiry—Absence of notice of inquiry to oumer—Effect on 
proceedings. 

Under section 42 (3) of the Madras General Sales-tax Act, 1959, the power to confiscate the goods 
cannot be exercised unless and untillthe officer-in-charge of the Check Post or Barrier or the officer em- 
powered gives the person affected i.e., the owner of the goods, an opportunity of being heard and makes 
an inquiry into the matter. Before any order of confiscation can be made there has to be an inquiry 
and of this inquiry due notice has to be given to the person affected. It is not sufficient if the owner of 
the goods is given a notice after the order directing payment of penalty is enforced. 


Non-compliance with the mandatory provision of section 42 renders the proceedings illegal. 

Appeal under section 37 of the Madras Act I of 1959 presertted to the High 
Court to revise the order of the Board of Revenue, Madras, dated 19th June, 1962, 
and made in B.P. Rt. No. 2462 of 1962 [Appeal No. &.P. 21 5/61-62 on the file of 
the Appellate Assistant Commissioner (C.T.), Coimbatore.] 

C. S. Chandrasekhara Sastry, for Appellants. 


G. Ramanujam, for Government Pleader (A. Alagiriswami), for Respondent. 


- 





1. 52 C.W.N. 253. 
*Tax Case No. 248 of 1962. 3rd April, 1963. 
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The Judgment of the Court was delivered by 


Srinivasan, 7.—A lorry carrying one hundred and fifteen bags of toor dhall 
was stopped on the outskirts of Coimbatore -by the Special Assistant Commercial 
Tax Officer. The driver of the lorry, though he had the necessary trip sheets did 
not have the bill of sale or delivery note. The driver, however, stated that the 
goods belonged to the consignee of a railway consignment and that he was carrying 
the goods to the premises of the consignee. The driver was also able to furnish 
the particulars of the consignor and consignee and to explain how he came to be 
transporting the goods. He was also possessed of a letter authorizing the consignee’s 
representatives Meenambikha and Company to pay the charges for the conveyance. 
The Special Assistant Commericial Tax Officer, who checked this consignment, 
immediately proceeded to issue a notice in Form No. 53 of the Madras General 
Sales Tax Rules, 1959. This notice called upon the driver of the lorry to pay in 
lieu of confiscation of the goods, a sum of rupees two hundred and seventy-six. 
The notice did not state what conditions prescribed by the Act or the Rules has. 
been violated but merely stated that the conditions prescribed in rule 36 (1) of the 
Madras General Sales Tax Rules, 1959, had been violated and that the goods were 
liable to be confiscated under rule 36 (2) of the said Rules. It appears that the 
driver immediately contacted the owner by phone and the owner appeared and 
paid the money. Thereafter the owner, Sri Meenambikha and Company, moved 
the Appellate Assistant Commissioner by appeal challenging the order levying penalty 
in lieu of confiscation. The Appellate Assistant Commissioner went into the matter 
at some length and with great care, and came to the conclusion that the entire 
proceedings had been misconceived and misapplied. He found that pefore ordering 
confiscation or demanding payment of any penalty in lieu of confiscation, the pro- 
vision of the Jaw and the rules required that notice should be given to the person 
Gffected, that is to say, the owner of the goods ; though the driver furnished full 
particulars of the owner of the goods in this regard, the officer gave no notice what- 
soever to the owner but proceeded to impose the penalty and demand payment of 
the penalty by the driver. He held that so long as the owner of the goods could be 
ascertained, it was not competent for the officer to proceed against a person who was 
merely in charge of the goods. In this particular case, in the view of the Appellate 
Assistant Commissioner, no opportunity had been given by the Special Assistant 
Commercial Tax Officer, as required by section 42 of the Act and the rules there- 
under. He accordingly set aside the order levying the penalty and directed the 
refund of the penalty collected. 


The Board of Revenue purporting to act under section 34 of the Act examined 
the order of the Special Assistant Commercial Tax Officer and came to the conclu- 
sion that the order of the Appellate Assistant Commissioner that there were many 
vitiating features in the procedure followed by the Special Assistant Commercial 
Tax Officer was incorrect. It, therefore, set aside the order of the appellate 
authority. Itisagainst thisorder of the Board of Revenue that the present appeal 
has been filed. 


Section 42, which confers the necessary powers on the authorities to seize and 
confiscate any goods in so far as it is relevant, reads thus : 
MAD AY sree IEN VETTA 


(3) The officer in charge of the check post or barrier, or the officer empowered as aforesaid 
shall have powe: to seize and confiscate any.goods which are under transport by any vehicle or boat 
and are not covered by, 


(i) a bill of sale or delivery note : ; . 
(ï) a Goods Vehicle Record, a Trip sheet or a Log Book, as the case may be ; and 
(iit) such other documents as may be prescribed under sections 43 and 44 : 


Provided that before ordering confiscation the officer shall give the person affected an opportu- 
nity of being heard and make an inquiry in the prescribed manner. 
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Provided further that the officer ordering the confiscation shall give the person affected option 
‘to pay in lieu of confiscation...” 


Sections 43 and 44 lay down the particular documents which should be carried 
‘by the person in possession of the goods under transport. It is not necessary to refer 
to them. In so far as the operative part of section 42 (3) is concerned, the power to 
confiscate the goods cannot be exercised unless and until the officer gives the person 
affected an opportunity of being heard and makes an enquiry into the matter. 
It is quite obvious that the enquiry contemplated by the first proviso is intended to 
ensure that the officer, on the materials before him, reaches the conclusion that the 
goods are confiscable for such reasons as are laid down in the section. Before, 
therefore, any order of confiscation can be passed, there has to be an enquiry and of 
this enquiry due notice has to be given to the person affected. Ifthe officer reaches 
the conclusion that the goods are liable to be confiscated, he has further to give a 
notice to the person affected giving him an option to pay monetary penalty in lieu 
of confiscation. It will be noticed ‘that both of these provisos are directed towards 
giving a suitable opportunity to the person affected, obviously a person who would 
be affected by the order of confiscation, that is to say, the person having the beneficial 
interest in the goods. It is not denied by the learned Additional Government 
Pleader that at no stage was any notice given to the appellant, the owner of the goods, 
Such notice; as was given, was given only to the lorry-driver. There appears to 
have been no enquiry at all as a result of which the officer came to the conclusion 
that the goods were liable to be confiscated.. No such order setting out the reasons, 
«which led the officer to that conclusion, has been placed before us. Nor is it stated 
-that any such order was either passed or exists in the records. The only order that 
is available is the order calling upon the driver to pay the monetary penalty in terms 
.of the second proviso. In the light of the admitted position that particulars regarding 
-the owner of the goods were furnished by the driver, it is incomprehensible how the 
officer came to overlook the mandatory requirement found in the section that notice 
should be given to the owner, before even the initial step in the matter of confisca- 
tion under section 42 (3) was taken. We are not convinced also of the arguments 
of the learned Additional Government Pleader that it would be sufficient, if the 
owner of the goods was given a notice after the order directing payment of the penalty 
was enforced. This aspect of the matter was also considered by the Appellate Assis- 
tant Commissioner before whom the department séems to have represented that 
notice would be given to the owner affording him dn opportunity of being heard if 


the penalty amount was not paid, certainly, a reversal of the procedure contempla- 
ted by the Act. 


Coming now to the order of the Board, the Board purports to rely upon rule 
37 of the Madras General Sales Tax Rules, 1959, that notice should be given to the 
owner or the person’in charge of the goods and when there is a person in charge 
of the goods available, it is not necessary to give any notice to the owner. This 
‘observation is also followed by a statement by the Board that there is 


“No need to issue a notice to the owner of the goods when there is no actual confiscation and sale; 
therefore the issue of notice to and collection of compounding fee from the lorry driver who was the 
person in charge of the goods that were transported in the lorry without a delivery note or bill of sale 
is in accordance with the provisions of the Act.” 


We are utterly unable to follow this interpretation of the rules. The very right 
to make an order confiscating the goods is conditioned by the requirement that there 
should be a notice to the person affected and an enquiry into the liability for con- 
fiscation made in the presence of such owner. Rule 35 (4) also insists that when the 
name of the owner of the goods can be ascertained and is ascertained, notice shall 
be given to such a peson and he shall be given an opportunity of being heard before 
ordering confiscation. The order imposing the penalty in the instant case certainly 
did follow an order declaring the goods to be confiscable, that is to say, making an 
order of confiscation and offering to release them on payment of penalty. Such 
an order without giving an opportunity to the person affected is opposed to the 
plain terms of section 42 and the Rules. We are unable to accept the argument of 
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the learned Additional Government Pleader that rule 37 supports the.view taken by 
the Board. Rule 37 deals with the position contemplated by.the second proviso 
to section 42 (3) of the Act, that is to say, the stage at which penalty is substituted 
for the order of confiscation. In this case, at no.stage of the proceeding was a 
notice issued to a proper person, that is to say, the person affected. The view taken 
by the Appellate Assistant Commissioner is unexceptionable.and the setting aside 
0 


that order by the Board has proceeded, to our minds, upon a misunderstanding of 
the correct legal position. 


The appeal is allowed and the appellant will be entitled to his costs. 
P.R.N. a Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justro G. R. JAGADISAN AND MR. Justice K. SRINIVASAN. 
The Deputy Commissioner (C.T.), Coimbatore Division, 


Coimbatore l =~.. Petitioner" 
J. 
R. M. Devan and another . .. Respondents. 
Gonstitution of India (1950), Article 286 (1) (a) and Explanation and Article 286 (2) (before Sixth Amend- 
-ment)—Gonstruction and relative scope—Stats’s power to tax inter-state sale or purchase Tax Validation Act 


VIE of 1956)— e If li ; ; Article 286 (2)— 
( ee Oot ee Ca eee State and lift ban imposed by (2) 


Under Articls 286 of the Constitution there is a very clear ban imposed eieae the powcr! ne 
-State to impose a taxon sale or purchase of goods, where such sale or purchase place outšiida 
the State. Not only is the ban clear, but it is also absolute. Tho Explanation to Article 286 (1) (a)— 
‘which is only in regard to that provision (sub-clause (a))—defines a sale which should be deemed to 
have taken place in the taxing State. Article 286 (1) (a) read with the Explanation takes in and covers 
inter-State sale or puia The ban imposed on the State to tax sale or purchase taking place 
-outside the taxing State is absolute and independent of any other bans in Article 286 ; Article 286 (2) 
is not capahle of being interpreted as enabling Parliament to destroy it. 


If the terms of the Explanation are satisfied, such sales are by a fiction deemed to be “‘inside”’ the 
State of delivery-cum-consumption and therefore outside all other States. In such cases, therefore, 
‘only the State “inside” which the sale is deemed to take place by virtue of the Explanation is exempt from 

the ban imposed by Article 286 (1) (a). All other States would be subject to that ban in respect of 

such sales. ‘The real position is that all outside sales, that is inter-state sales in respect of which the 
taxing State is not the inside States, the delivery-cun-consumption State, are absolutely prohibited 
from being taxed by the State Legislature. .- -> 


The ban on the States’ power to tax outside sales is permanent and irremovable, and Article 286 

S has to be read only as enabling the Parliament to lift the ban on inside sale or purchase of the taxing 

tate. The Sales Tax Validation Act only provided for lifting the ban to the extent to which Parlia- 

‘ment was permitted to do so under the clear terms of the Constitution. Article 286 (2) canzot be read 

as completely overriding Article 286 (1), Icading to the result that provided Parliament exercises its 

.powcr, sale or purchase in the course of inter-state trade or commerce could be indiscriminately taxed 

all the States. Article 286 (1) clearly covers inter-State sale or purchase, ee in terms it does not 

say so. ‘The intention of the framers of the Constitution was that no law of the State should tax a sale 
‘Or purchase in the course of inter-state trade or commerce wnich is extra-territorial in character. 


An inside sale falling within the Explanation can be taxed if Parliament lifts the ban under Article 

286 (2). If the terms of the Explanation do not cover a particular sale, then the question whether the 

aale is an outside sale qua the taxing State has to be determined by finding out the place where the pro- 

yee in the goods passed. In respect of an inter-State sale not falling within the lanation to Article 

86 (1) (a), on the lifting of the ban by Parliament under Article 286 (2) the State wherein the 

‘property in the goods passed may levy tax if the words of the taxing section of the enactment are wide 
‘enough to cover such a transaction. 


United Motors case, (1953) S.C.J. 373 : (1953) 1 M.L.J. 743 : (1953) S.C.R. 1069 considered and 
-discussed, 

Ashok Leyland Gase, (1962) 1 S.C.J. 165 : (1962) 1 M.L.J. (S.C.) 78 : (1962) 1 An.W.R. (S.C.) 
78: (1962) 1 S.C.R. 607, explained. 

Petitions under section 38 of the Madras General Sales Tax Act, 1959, praying 

the High Court to revise the Order of the Sales Tax Appellate Tribunal, Madras 

dated 14th June 1961, and made in Tax Appeals Nos. 622 of 1960, 623 of 1960, 





*T.C. Nos. 155, 202, 203 of 1961 and 29th April, 1963. 
22, 23 and 24 of 1962. os : ; 
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721 of 1960 and 624 of 1960, respectively preferred against the order of the Appel- 
late Assistant Commissioner of Commercial Taxes, Salem, dated 17th July, 1960 
and made in Appeal Nos. 139 of 1959-60, 140 of 1959-60, 147 of 1959-60, and 128 
of 1959-60 respectively preferred against the order of the Deputy Commercial Tax 
Officer, Tirupattur, dated 25th March and 28th March 1959, respectively and made 
in assessment order Nos. A-2-4040/54-55 and A-2-4040-55-56, A-2-4040/57-58, 
A-2-4040/55-56 and A-2-4040/56-57, respectively. 


G. Ramanujam, for Government Pleader (A. Alagiriswam), for Petitioner. 
C. S. Chandrastkara Sastry, for Respondents. 
The Order of the Gourt, was delivered by 


Fagadisan, 7.—These tax cases arise out of the proceedings of assessment under 
the Madras General Sales Tax Act, 1939. The petitioner in these petitions is. 
one R.M. Devan, a dealer in wool at Vaniyambadi. In this batch of cases, we are 
concerned only with the assessments against him in respect of years 1954-55 to 1957- 
58. The assessment made against him in respect of the year 1953-54 has been set 
aside by the Appellate Assistant Commissioner on the ground of limitation, and the 
correctness of that order has not been questioned before us by the State. The 
petitioner, whom we shall refer to as the assessee in this judgment, did not maintain 
regular accounts in respect of his business which consisted of selling wool to a dealer 
at Bangalore, acertain Anantharamiah. Hedid not file any return for any of the 
years in question before the department. The ‘Special Assistant Commercial 
Tax Officer inspected his place of business on 25th June 1958, and seized some of 
his books which have been described by the departmental authorities as sale bill 
book, lorry intimation book and 1ailway receipt book. . The business turnovers as- 
disclosed by these books were as follow» :— 


Rs, A. Pe 
1953-54 ons os is ~ 1,72,438 2 O 
1954—55 as as aa ww  2,02,348 1 10 
1955-56 ii as bes =. 1,84,773 2 3 
1956-57 a aan “ .. 2,62,830 3 7 
1957-58 ons es ee =. 1,48,922 15 QO 


When called upon to explain as to why he did not submit a return and disclose 

the above turnovers to the department as assessable turnovers, the assessee contended. 
that he was merely acting as the purchasing agent of Anantharamiah of Bangalore 

who was a non-resident dealer of carpets and druggets at Bangalore, that hesold the 

wool to him at Bangalore where delivery was effected for the purpose of consump- 

tion in the Mysore State, and that, therefore, the transactions were in the nature 

of inter-State sales coming within the ban of Article 286.of the Constitution. The 

assessee filed statement of account in respect of his dealings with the Bangalore mer- 
chant. The assessing authority held that he was an independent dealer carrying; 
on business in the Madras State and not the purchasing agent of the Bangalore 

dealer. It further held that the transactions in question were not inter-State sales or,. 
at any rate, have not been proved to be of that character. According to the Assess-- 
ing Officer, there was not proof of delivery of wool outside the State. The contentions. 
of the assessee therefore, failed and assessments followed. He preferred appeals to 

the Appellate Assistant Commissioner, Salem, from the assessments in respect of 
all the years. He repeated the contentions urged by him before the first Assessing 
Officer and prayed for cancellation of the assessmerts. In regard to the assessment 

for the year 1953-54 he also took an objection that it was barred by limitation. As. 
stated already, the Appellate Assistant Commissioner upheld this plea of limitation 

and cancelled the assessment for that year. In respect of the assessments for the 

years 1954-55 to 1955-57, the appellate authority enhanced the turnovers and. 
directed the Assessing Officer to revise the assessments. As a result of this enhance- 
ment, the assessments that came to be made were as follows :— 
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Rs. A. P. 


1954-55 M : dee .. 3,29,548 1 10 
1955-56 a - ie .. 249,773 2 8 
1956-57 sa T y .. 2,662,030 3 7 
1957-58 2,27,462 15 0 


There were eqns spal kae the Sales Tax Apaia Tribunal. The 
assessee raised the contention that the Appellate Assistant Commissioner had no juris- 
diction to enhance the assessment under section 31 of the Madras General Sales 
Tax Act, 1959, and that, therefore, the enhancement effected as a result of the appel- 
late order should be cancelled. The Appellate Assistant Commissioner had granted 
relief to the assessee in respect of the sale of wool to the Bangalore dealer effected 
by delivery through the railway. The consignments of wool alleged to have been 
delivered by the assessee at Bangalore through lorries were held not proved to have 
been delivered at Bangalore for consumption ir the Mysore State. The assessee 
contended that, even in respect of these lorry deliveries, he himself arranged for the 
tranzport of the goods to the other State, that there was no difference between the 
delivery through railway and that through lorries, and that, therefore, there was no 
reason why the appellate authority should have held that the transaction effected 
through railway would be inter-State sales, but not the others. In TRENA oi the 
year 1954-55 the dealings of the assessee were classified ‘as follows :— 


Rs. A. P. 
(1) Sales to Bangalore dealer as per bills .- 2,02,348 1 10 
(2) By rail from Ambur and Vaniyambadi to Vellore consignors—Shoik 
Imam & Sons and R. Ramaswamy ae 35,400 0 0 
(3) By rail from Chittoor to Ellore and Bangalore—consignors—M. 
Anantharamiah and Sheik Imam a 16,400 0 0 
(4) Sales as per lorry despatch advices but not coveted: by bills and 
included in (1) above -- 1,27,200 0 0O 


Total.. 3,81,348 1 10 


The item in dispute between the department and the assessee in respect of this 
particular year was only a turnover of Rs. 1,27,200, which the assessee claimed was 
exempt from taxation on the ground that it was in respect ofinter-State transactions 
but which the State did not accept for alleged want of procf of actual delivery at 
Bangalore. Dealing with the contention of the ascessee that the Appellate Assistant 
Commssioner had no jurisdiction to enhance the assessment, the Tribunal held that 
it had no such power and deleted the enhancement. The ‘Tribunal examined the 
correctness of the turnover of Rs. 2,02,342-1-10 by the assessing authority, and after 
scrutiny of the relevant documents fixed the taxable turnover at Rs. 1,94,370-9-10. 
Ic is from this order that both the State and the assessee have preferred the revision 
petitions in this Court. Tax Case No. 155 of 1961, 1s preferred by the State and 
the objection raised is that the ‘Tribunal misunderstood the scope of sections 16 
and 31 (3) of the Madras General Sales Tax Act, 1959 and went wrong in deleting 
the enhancement. Tax Case No. 202 of 1961 is preferred by the assessee and his 
contention is that the assessment of the taxable turnover of Rs. 1,94,370-9-10 should 
be totally cancelled, as that turnover fell within the constitutional ban under Article 
286 and the Tribunal has not correctly appreciated the scope of the decision of the 
Supreme Court in Ashok Leyland Caset. 


In respect of the assessment year 1955-56 the net taxable turnover fixed by the 
Appellate Trbunal was Rs. 1,13,879-7-0. This was for the period between 1st 
April to 5th September, 1955. First Apiil 1955 is the date of the commencement 
of the financial year 1955-56 and 5th September’ 1955- is the date of the decision 
of the Supreme Court in the Bengal Jmmunity Case?. The Appellate Authority 
enhanced the assessment by adding to the turnover a sum of Rs. 65,000 but the 





P ^ ama 


1. (1962) 1 S.GJ. 165: (1962) 1 MLJ. (S.C c) 2. (1955) S.G.J. 6772: cof)? M.L,J. (S.C.) 
| 78 1962) 1 An.W.R. (8.C.) 78 :°(1962) 1 168: (1955) 2 §.G.R, | 
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Tribunal has setitaside. The State object to the deletion of this enhancement 
in Tax Case No. 23 of 1962 and the assessee objects to any assessment in his 
petition Tax Case No. 203 of 1961. The contention of the assessee here again is 
that the turnover related to inter-State sales prohibited to be taxed by the State by 
the Constitution and not subject to tax by the lifting of the ban under the Sales 
Tax Laws Validation Act of 1956. It is urged.that the scope of the decision of the 
Supreme Court in the Ashok Leyland Case*, has not been correctly appreciated by 
the Tribunal. 

In regard to the assessments in the years 1950-57 and 1957-53 there is no revi- 
sion petition by the assessee ; but the State has preferred Tax Case Nos. 24 and 22 
of 1962, raising the objection that the enhancement of Rs. 99,200 and Rs. 78,540 
respectively for the two years should not have been cancelled by the Tribunal. 

The main point that arises for decision in these petitions is whether the sales of 
wool by the assessee to the Bangalore dealer covered by numerous tı ansactions 
are in fact and in truth inter-State sales, and if so, whether they are liable to be 
assessed undet the Madras Sales Tax Act, in view of the Sales Tax Laws Validation 
Act of 1956. The State contends that the Validation Act read along with its 
interpretation by the Supreme Court in the Ashok Leyland Case*, clearly makes the 
tranactions subject to the sales tax. The point urged by thé assessee is that these 
sales are, what may be called Explanation sales, that is, sales falling within the Explana- 
tion to Article 286 (1) (a) of the Constitution as it stood before the Sixth Amendment 
that therefore, they were outside sales so far as the Madras State is concerned, 
that the constitutional ban which is absolute could not and was not lifted by the 
Validation Act, and, that the decision of the Supreme Court in the Ashok Leyland 
Case}, is not authority for the proposition that all inter-State sales even including 
the Explanation sales could be taxed by any State or by all States because of the 
provisions in the Local State Tax Laws. 

Before we deal with this main contention, it would be convenient to dispose 
of a minor point which was in controversy before us. This relates to the question 
whether the deliveries effected through lorries by the assessee should not be treated as 
deliveries for consumption at Bangalore, but should be treated as local sales as if the 
deliveries had been effected at Vaniyambadior other places in the State of Madras. As 
the course of transactions of the assessee in regard to the years 1954-55 and 1955- 56 
did not appear qvite clearly from the record, we called upon the assessee to file an 
affidavit regarding the mode of the sale of wool to the Bangalore merchant. The 
assessee has now filed an affidavit in which he states as follows :— 

«5, On receipt of orders from the buyer I effect purchase of wool both within this State and 


from the adjoining State of Andhra. 
6. The understanding with the buyer is that the wool should be of quality suitable for conversion 


into blankets, druggets and rugs by the buyer m his factory at Bangalore. 

7 The wool so brought is despatched by me to the buyer’s place outside the State by lorry and 
is taken delivery of by the buyer at his place. 

8. In none of the cases have I delivered the wool either to the buyer in person or any vehicle sent 
by the buyer.” 

There has been no contradiction of these averments by the State. It would 
have been easy for the State to produce contra-evidence if the averments are not 
true. The State could have easily verified the correctness of these averments by 
referring to the purchaser at Bangalore. We have no reason to disbelieve the assessee’s 
version of the course of dealings between him ard the Bangalore dealer. We may 
also point out that, if it could be accepted that the deliveries effected through the 
railway amounted to deliveries outside the State, there is no reaso ı why the substi- 
tution of the lorries for the Tailway should make any difference. Whether by lorry 
or through railway it was the Bangalore dealer who took delivery at his place of 
business. It is true that the lorry charges were admittedly paid only by the Bangalore 


dealer. But such payment alone would not amount to delivery of wool inside the 


Madras State—-It-is_fair. to presume that the course of business of the ass:essee was 
1. (1962) 1 5.C.J..165 + (1961) 1 MLJ. (SG) 607. J 
78 : (1962) 1 An.W.R. (S.G.) 78: (1962) 1 S.G.R. 
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the same, that is, the delivery of the goods at Bangalore irrespective of the fact 
whether the mode of.delivery was through railway or by lorry. We do not find any 
justification for introducing a distinction between the deliveries effected through 
lorries and those effected through railway. We, therefore, proceed to deal with 
the case on the footing that all sales effected by the assessee to the Bangalore mer- 
chant were really inter-State sales, in respect of which the goods were delivered 
for the purpose of consumption outside the Madras State. 


It will be convenient, even at the outset. to refer to the constitutional] provision, 
Article 286 as it stood before the Sixth Amendment. It reads: 


**(1) No law of, a State shall mpare or authorise the imposition of a tax on the sale or purchase 
of goods where such sale or purchase takes place— 


(a) outside the State ; or 
_ (b) in the course of the import of the goods into, or export of the goods out of the territory of 


n 


Explanation. —For the es of sub-clause (a), a sale or purchase shall be deemed to have taken 
place in the State in which the goods have actually been delivered as a direct result of such sale or 
poaa for the purpose of consumption in that State, notwithstanding the fact that under the general 

vee to sale of goods the property in the goods has by reason of such sale or purchase passed in. 
another State. 


(2) Except m so far as Parliament may by law otherwise provide, no law of a State shall impose, 
or authorise the imposition of, a tax on the sale or purchase of any goods where such sale or purchase 
takes place in the course of inter-State trade or commerce.: . 


Provided that the President may by order direct that any tax on the sale or purchase of goods 
which was being lawfully levied by the Government of any State immediately before the commence- 
ment of this Constitution shall, notwithstanding that the imposition of such tax is contrary to the provi- 
sions of this clause, continue to be levied until the thirty- day of March, 1951. 


(3) No law made by the Legislature of a State imposing, or authorising the imposition of, a 
tax on the sale or purchase of any such goods as Lave been declared py Parliament by law to be 
essential for the'life of the community shall have effect unless it has been reserved for the consideration 
of the President and has received his assent.” i 


The State’s power to levy sales tax in regard to inter-State sales was considered. 
by the Supreme Court in State of Bombay v. United Motors (India), Ltd.1. The view 
expressed by the Supreme Court in that decision has, however, not been accepted. 
to be sound by the later decision of the Supreme Court in the Bengal Immunity 
Case”. But we are referring to the United Motors Caset, in order to appreciate fully 
the „cope of the later decision of the Supreme Court. The view taken in the case— 
we mean the majority view taken by Patanjali Sastri, C. J., Mukherjea and Ghulem 
Hasan, JJ., Bose and Bhagwati, JJ.. dissenting—is that the Explanation to Article 286. 
(1) of the Constitution provides by means of a legal fiction that the State in which 
the goods (sold or purchased) are actually delivered for consumption therein, is the 
State in which the sale or purchase is to be considered to have been taken place 
notwithstanding the fact that the property in such goods passed in another State. 
Under the Explanation, if the goods are actually delivered in the taxing State, as a 
direct result of a sale or purchase, for the purpose of consumption therein,{then such. 
sale or purchase shall be deemed to have taken place in that State and outside all 
other States. The latter States are prohibited from taxing such sales or purchases ;, 
the former alone is left free to do so, and the power is derived not by virtue of the 
Explanation but under Article 246 (3) read with Entry 54 of List II. The effect 
of this decision was to hold that sales falling within the Explanation to Article 286 
(1) (a) were really not inter-State transactions, but intra-State transactions, and that 
notwithstanding the prohibition in Article 286 (2), there was no ban on the delivery 
cum-consumption State to tax the goods which reached that State no doubt as 
a result of inter-State transactions. According to the Supreme Court in the United 
Motors Ceset, the “ explanation” sales would be liable to sales tax, if only the 
provisions of the State Tax Law were sufficiently wide to bring them to tax. 


-a -———_ -+ — "e - e -= -- —— = - —_— 
——— 





1. (1953) S.C.J. 373 : (1953) 1 M.L.J. 743: 2. (1955) S.C.J.672 : (1955) 2 M.LJJ. (S.C, 
1953) SCR. 1069. fee -2 168: (1955) 2S.G.R. 608. ©... - 


416 THE MADRAS LAW JOURNAL REPORTS. [1965 


It will be usefulto quote the following passage from the United Motors Caset, to 
point out the essence of the view taken regarding the scope and operation of Expla- 
nation to Article 286 (1) (à and Article 286 (2). l 


sWe are therefore of opinion that Article 286 (1) (a) read with Explanation prohibits taxation 
of sales or purchases involving inter-State elements by all States except the State in which the goods 
are delivered for the purpose of consumption therein..........-- The latter State is left free to tax 
guch sales or purchases, which power it derives not by virtue of the Explanation but under 
Article 246 (3) read with Entry 54 of List IT: . 


brat Baa wear We are of opinion that the ah pee of clause (2) stands excluded as a,result of the legal 
fiction enacted in the Explanation and the State in which the oods are actually delivered for consump- 
tion can umpose tax on inter-State sales or purchases. The effect of the Explanation in regard to inter- 
State dealings is, in our view, to invest what, in truth, is an inter-State transaction with an intra-State 
character in relation to the State of delivery, and clause (2) can, therefore, have no application. It 


merely that the lanation is designed to explain the meaning of the expression outside the State in 
clause (1) (a). en once, however, it is determined with the aid of the fictional test that a parti- 


But this view has not been accepted to be a correct interpretation of the Consti- 
tutional provision by the majority of their Lordships of the Supreme Court in the 
Bengal Immunity Gase?. That the Explanation creates only a fiction, has been accepted 
as the true position even in the Bengal Immunity Case#, Itis the real scope of the 
fiction about which the two decisions, one in the United States Motors Case, and the 
other in the Bengal Immunity Gase?, are not in accord with each other. As stated 
already, in the United Motors Case1, it was held that the Explanation rendered what 
may be called inside sales purely local sales, though factually they might be inter- 
State sales, as the goods moved from one State to another as a result of contract 
ofsale. What was, however, held by the majority oftheir Lordships of the Supreme 
Court in Bengal Immunity Case®, was that the Explanation created only a limited 
fiction and should not be read as transforming inter-State sales as intra-State or 
“Domestic or local sales. It was pointed out that the Explanation being only a legal 
fiction should be restricted in its use and application for the limited purpose for which 
it was created and should not be extended to cover a wider field. The Explanation 
is neither an exception nor a proviso to Article 286, clause (2) which should be cons- 
trued without the inhibition of the Explanation. It was held that the fetters placed 
on the taxing powers of the State are that no law of a State shall impose or authorise 
the imposition of a tax on the sale or purchase of goods where such sale or purchase 
takes place (a) outside the State or (b) in the course of import or export or (c) except 
in'so far as Parliament otherwise provides, in the course of inter-State trade or 
commerce, and (d) that no law made by the Legislature of a State imposing or 
authorising the imposition of tax on the sale or purchase of any such goods as have 
-been declared by Parliament by law to be essential for the life of the community 
shall have effect unless it has been reserved for the consideration of the President 
and has received his assent. Analysing these bans or fetters on the taxing power 
cof the State in regard to sale or purchase, his Lordship Das, Acting G. J., observe d 
thus at page 637 : i 

“Tt should be noted that these are four separate and independent, restrictions placed upon the 
‘legislative competency of the States to make a law with respect to matters enumerated in Entry 54 
of List II. In order to make the ban effective and to leave no loophole the Constitution-makers have 
considered the different aspects of sales or purchases of goods and placed checks on the legislative power 
ofthe States at different angles. . . . These several bans may overlap in some cases but in their respective 
scope and operation they are separate and independent. They deal with different phases of a sale or 
purchase but nevertheless they are, distinct and one has nothing to do with and is not dependent on 
the other or others. The States’ Legislative power withfrespect to a sale or purchase may be hit by 
„one or more of these bans”. i ee 


LN 
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Commenting upon: the view taken in the United Motors caset, on the true per- 
spective of the Explanation; the Supreme Court points out thatthe Explanation 
cannot confer legislative power, that it is not permissible to use it for a collatera 
purpose, and that it would be utterly illogical and untenable to say that Article 28 
which was introduced in the Constitution to place restrictions on the legislative powers 
of the States, gave enlarged powers to the State of delivery ‘by an explanation 
sandwiched between two restrictions. Seek 
Now it seems to us that the categoric pronouncement.of the Supreme Court 
in the Bengal Immunity case? leaves no room for any doubt regarding the true 
meaning of Article 286. There is a very clear ban imposed by the Constitution 
restricting the State to impose a tax on sale or purchase of goods, where such sale 
or purchase takes place outside the State. Not only is the ban clear, but it is alsq 
absolute. The Explanation to Article 286 (1) (¢)—and there cannot be any doubt 
that it is only in regard to that provision as the opening words of the Explanation 
are for the purpose of sub-clause (a)—defines a sale which should be deemed to have 
taken place in the taxing State. Perhaps the framers of the Constitution thought 
that the words in clause (4) outside the State-would prove to be a bone of contention 
between the taxing State and the subject in the absence of any clear indication as 
to what is meant by that expression. Obviously the idea was that, if inside State 
‘can be postulated, all other States would fall within the expression outside State. 
Inside State is, according to the Explanation, the State in which the goods have 
actually been delivered as a direct result of sale or purchase for the purpose of con- 
sumption in that State. The scope of Article 286 (2) is no doubt general to some 
extent, as it provides that no law of a State shall impose.or authorise the imposition 
-of tax on the sale or purchase of any goods where such sale or purchase takes place 
in the course of inter-State trade or commerce except. in so far as Parliament 
may by law otherwise provide. Article 286 (1) (a) read with the Explanation takes 
in and covers inter-State sale or purchase. The ban imposed on the State to tax 
sale or purchase taking place outside the taxing State is absolute and independent 
of the other bans in Article 286 and Article 286 (2) is not capable of being inter- 
preted as enabling Parliament to destroy it. Once itis held that there is a ban 
on the State to tax sale or purchase outside the State and that Explanation by 
ats own force would not render even the fictional inside sale subject to taxation and 
that Article 286 (2) governs allsales or purchases taking place in the course.of inter- 
State trade or commerce, the only way to reconcile Articles 286 (1) and (2) is to 
hold that Parliament,may ijjft the ban in regard to taxation of inside sales, or what 
may, be called Explanahon sales. Any other- interpretation seems .to us to-be not 
merely inconsistent with the clear terms of the Constitution but also repugnant to the 
avowed principles and objects underlying the State’s power to tax goods forming 
the subject-matter of inter-State sale or purchase. We . have no doubt that the 
Supreme Court has-Jaid down in unmistakable terms that there is an absolute ban 
in regard to tax on inter-State sales by -the States. where the sales are. outside the 
taxing State. The stress laid by the Su e Court in the Bengal Immunity case? 
‘on the nature of the restrictions or bans in Article 286, their distinctness and non: 
interdependence, and the limitation of States’ power to tax, indicates quite clearly, if 
“we may say so with respect, that the Constitution did not impose a fetter in regard 
to tax on inter-State sale or purchase located by the Explanation outside the taxing 
State leaving Parliament to unfetter it. Neither the express terms of Article ‘286 
nor any implication therein can sustain the view that this absolute ban can be 
removed by Parliament by appropriate legislation. 


In tune with the decision of the Supreme Court in the Bengal Immumty case?, 
iis another decision of the Supreme Court in India Copper Corporation, Lid. v. State 
of Bthar®. In that case, the assessee under the Bihar Sales Tax Act was a company 
which carried on business in copper and other materials. There was an assessment 
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against the Company from the period 26th January, 1950 to gist March, 1950- 
There was no controversy as regards the sales tax payable in respect of sales effected 
during the pre-Constitution period. The assessee, however, raised a dispute that, in 
respect of the post-Constitution period (26th January, 1950 to 31st March, 1950), 
he was not liable to pay any sales tax in respect of sales te buyers, under which though 
the property in the goods passed within the State, delivery .of the goods was effected 
outside the State of Bihar for consumption, on the ground that such sales were 
exempted from tax by Article 286(1) (a) of the Constitution, as it originally stood. The 
company was, however, assessed by the department and it filed a writ petition in 
the High Court of Patna to quash the order of assessment.In formulating the law 
applicable, thie‘learned Judges of the Patna High Court,drew a distinction between 
sales as a direct result of which the goods were delivered in a State -outside 
the State of Bihar and consumed in that State and those -cases in which 
the goods delivered were not consumed in the State of first destination, but 
were re-exported ‘from: the State of first destination to other States: They held. 
that the first category of sales were covered by the Explanation of Article 286 (1) 
of the Constitution and were msde the State of first delivery and consequently out- 
side the State of Bihar within the mtaning of the Article and, therefore, exempt 
from tax by the Bihar State. In regard to the second category of sales, it was held 
that they were not within the Explanation and were therefore outside the consti- 
tutional exemption under Article 286 (1) (a). The assessee was dissatisfied with 
the order of the High Court and preferred an appeal to the. Supreme Court. One 
of the contentions raised by the assessee was that, even in respect of non-Explanation 
sales, the State of Bihar had no power to levy a tax by reason of such sales being 
outside ihe State within Article 2t6 (1) (a). This contention was rejected. Gon- 
sidering the scope of the Explanation and its proper interpretation, his Lordship, 
Rajagopala Ayyangar, J., delivering the Judgment of the majority, set out the legal 
position thus at page 62 : i a in 

‘When the terms of the Explanation were satisfied such sales were by a fiction deemed to be ‘inside” 
the State of delivery-cum-consumption and therefore ‘ outside’ all other States. In such cases, there- 
fore, only the State ‘inside’ whichthesaleis deemedtotake place ‘by virtue of the Explanation, 3 


exempt from the ban imposed by Article 286 | (1) (a). Allother States would be subject to that bar 
im respect of such sales.” 4 


In another case decided by .the Supreme Court, Tobacco Manufacturers (India), 
Limited'v. The Commissioner of Sales Tax, Bihar, Paina}, the question of the scope of 
the Explanation came to be considered. The assessees claimed exemption from tax 
liability under Article 286 (1) (a) of the Constitution in respect of sales effected by 
them as a direct result of which the goods were delivered outside the State of Bihar 
(i) for consumption in the State of first delivery, and (ii) for consumption not in 
the. State of first delivery but in other States. The sales tax authorities held that all’ 
sales were liable to tax under the Bihar Act. ‘The assessecs filed an application 
for revision before the Board of Revenue. The Board held that, according’ to the 
decision of the Supreme Court, no tax could be levied on despatches to the places 
outside the State after 26th January, 1950; and on this point upheld the objection of 
the assessees and the Sales Tax Officer-wzs directed to recalculate the amount of tax 
‘payable. The assesses claimed that the Board, by its order, has-given an exemption. 
‘from tax with regard to all sales outside Bihar. The Taxing department, how- 
ever, took the view-that the Board had given relief only with regard to the first cate- 

gory of transacuous and not with regard to the second category. The assessees 

next moved the Hign Court of Paina by way of a-petition under Article 226 of the 

Constitution. The High Court held that the order of the Board was ambiguous, 

that the transactions in the second categofy were not exempt from tax liability, and 

that the assessees, in a writ of mandamus, could not insist on a manifestly wrong order 
being enforced. The asse~sees, therefore, preferred an appeal to the Supreme Court.. 

The Supreme Court held that the Board did not, by its order. intend to decide the 
point regarding the tax lability of the second category of transactions, but left it 
Fe er 
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to the Officer to decide for himself the-relief to which the assessees were entitled on 
that Officer’s interpretation of the judgment in the United Motors’ case}, that the 
Judgment in the United Motors caset, only deals with the Explanation sales and 
did not deal with sales which did not satisfy the requirements of the Explanation, 
that the fir.t category of transactions would be exempt trom the levy ot sales tax 
under the Bihar Act by reason of their being insidesgales within the State of delivery- 
cum-consumption and therefore. outside sales quo the State of Bihar, and. that, in 
regard to the second category of transactions. the orders of the Board had become 
final as between the parties and the levy of tax was valid. It must be observed 
that this case is almo t similar. to the one earlier cited India Copper Corporation, Ltd. v. 
State of Bihar ?. The view taken is that all outside sales, that is, inter State sales in 
respect of which-the ‘taxing State is not the inside State, the delivery-cum-consump- 
tion State, are absolutely prohibited from being taxed by the State Legislature. 


TE at Se eee ie + 
In a recent decision A.V. Thomas & Co. Lid., v. Dy, Commr. of A.I. T. & S.T? 

the Supreme Court has réiterated the principle laid down m India Copper Corpora- 
tion, Lid. v. State of Bihar.* The question that 1s now before usdid not arise in that 
case. The simple issue there was whether the Travancore-Cochin State can levy 
sales tax on tea otored in its territory but,in respect of which sales were effected in 
Madras State where the title to the goods sold-pa'sed. The Supreme Court held 
that the ‘T'ravancore-ochin State was not:the delivery-cum-consumption State within 
the Explanation and therefore the sales were outside sales qua thai State, coming within, 
the constitutional ban. The Validation Act, 1956 is not referred and the reason is- 
plain. Itisimplicitin their Lordships’ judgment that the ban: regarding outside. 
sales cannot be lifted. The period of assessment in that case was 1952-53 and if 
the Validation Act were to apply the.taxing State could well have taxed the sales. 
It might be contended that there was no mov-ment of the goods from Fort Cochin 
to Wellington Island as they had remained only in the latter place when they were 
auctioned at Fort Cochin,’ and as such'there was rò irter-State element to attract 
Article 286 (2). This contention cannot have force as the ban on outside sale 
regerding St:te-s power to tax cannot be any the less. because it isthe course of 
Inter-State trade or commerce. ou. Pe, OR MRS gens 

_ In William Jacks & Co. y. State of Bihar‘, the Supreme Court has thus set out 
the ratio of the Bengal Imniunity caset® © 0 V OT D o 
re M., „Until Parliament'by law made under Article 286 (2) provided otherwise, a State could not 
impose or authorise the imposition of.any,tax on sales or,purchases of goods when such sales or pur- 
chases took place in the course ofjinter-Stute trade or commerce notwithstanding that the goods under 


such sales were actually delivered in that State forconsumption there." $ 
n- --This, in our opinion, has a considerable bearing on the point 


` Before we refer to the Ashok Leyland case®, which ‘has really given the handle 
to the State in the present case to advance the contention that the business turn, 
over of the assessee is subject to taxation we would like to make a few observation, 
regarding the purpose undezlying Article 286 of the Constitution, as itstood before the 
amendment. The background of Article 286 of the Constitution throws a clear 
perspective on its object and purpose and the language employed, felicitous or not, 
does not obscure its true mtendment. The object was to. maintain freedom of inter- 
State trade or commerce pari passa with the State’s power to tax goods imported 
from sister States without discriminating them from local goods, that ıs, goods 
produced or manufactured in the-taxing State. A free flow of inter-State trade or 
commerce is necessary to strengthen the econtmic unity of India. It cannot be 
gainsaid that unrestricted taxing power on the States in regard to sales or purchases 
involving Inter-State elements, subject. of course, to the existence of a sufficient 


now in issue., 
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tercitorial connection between the taxing State and what ıt seeks to tax, would 
lead to multiple taxation by different States. This would result, inevitably, m 
increasing the tax burden of the subject and :mpeding the course ofinter-State trade 
or commerce. Some measure of control was, therefore, necessary to foster inter- 
State trade or commerce and to prevent the State arm of the Union from choking 
it by taxation. At the same tme, the State autonomy necessary-for maintaining 
the equilibrium of the State’s finance should not be c1 ippled, for that would amount 
to paying a heavy price even for securing the economic solidarity of the Union. 
This, in our opinion, should be kept in view without, uf course, offending any canon 
or rule of construction of statutes, in order to determine the question whether the 
framers of the Constitution did or did not intend an absolute ban on inter-State 
gales or purchases where such transactions lie- outside -the taxing State. 


The States were levying and collecting sales tax in accordance with their res- 
pective State laws on the principles laid down by the Supreme Court in che Untied 
Motors case2. After the` exposition of the law on the subject n the Bengal Immunity 
case?, the States were faced with the situation of being obliged to refund Jargs amount 
of tax already collected. Of course, they could not levy and collect taxes in future 
after the decision of the Bengal Immumty case?. This prevention of taxation was, 
however; noiso serious asthe liability to refund. At this juncture, Parliament 
came to their rescue and passed che Sales Tax Validation Act, 1956. Section 2 is the 
material portion ot this Validation Act, and it reads : 


‘Notwithstanding any judgment, decree or order of any Court, no law of a State imposing, or 
authorizing the imposition of, a tax on the sale or purchase of any goods where such sale or purchase 
‘took place in the course of inter-State trade or commerce during the period between the Ist day of 
April, 1951, and the 6th da of September, 1955, shall be deemed to be invalid or ever to have been 
invalid merely by reason of the fact that such sale or purchase took place in the course of inter-State 
trade or commerce; and allsuch taxes levied or collected or purporting to have been levied or collected 
during the aforesaid period, shall be deemed always to have been validity levied or collected in 

accordance with law.” 7 we ` 


“The date of 1st April, 1951, was apparently chosen as between 26th January, 
1950, the a mmencement of the Constitytion and 31st March, 1951, the President 
exercised his powers under the proviso to clause (2) of Article 286. That enabled 
the President to promulgate an order directing that any tax on the sale or purchase 
of goods which was being lawfully levied by the Government of any State 
immediately before the commencement of the Constitution shall, notwithstanding 
that the imposition of such tax is contrary to the provisions of the Constitution, con- 
tinue to-be levied until 31st of March, 1951. 6th September, 1955, is the date of the 
decision of the Supreme Court in the Bengal Immunity case*. Prior to this Act there 
was av Ordinance, the Sales Tax Validation Ordinance III of 1956, which 
-was in terms similar to the provisions in the Act. Constitutionality of the Valida- 
tion Act was challenged before the Supreme Court in Sundararamier’s case*, but 
‘without success. — s 


The scope of section 2 of the Validation Act has been explained in Sundararamier’s 
case#, in these words : 


“Section 2 ofthe impugned Act which is the only substantive enactment therein makes no mention 
of any validation. It only provides that no law of a State imposing tax on sales shall be deemed to 
“be invalid merely because such sales are in the course of inter-State trade or commerce. The effect of 
this provision is merely to liberate the State laws from the fetter placed on them by Article 286(2) and 

to enable such laws to operate on their own terms. ‘The true scope ofthe im ed Act is, to adopt the 
language of this Court in the decisions in the United Motors case? and the Bengal - ity Company’s case® 

that it lifts the ban imposed on the States against taxing inter-State sales and not that it validates or 
ratifies any such law.” 


Now, what is the ban that is lifted under the Validation Act. It is logical to 
assume—indeed such assumption 18 inevitable—that Parligmentcan remove a ban 
OO emt 
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only if the Constitution permits. If.the Constitution prescribes an -irremovable 
ban, it would be in excess of the powers of Parliament to purport to lift the 
ban or unfetter the State to enable it to tax, sale or purchase in the course of inter- 
State trade or commerce. This is really a thorny problem, and, so far as we are able 
to see, there ıs no decision of the Supreme Court which can be so construed as to 
lead to the conclusion that an inter-State sale or purchase outside the taxing State 
can be taxed by State law, provided ‘Parliament permits it or to use the language 
of the Supreme Court, lifts the ban. i 5 


We shall now refer to the Ashok Leyland caset, which has been considerably relied 
upon by the learned .Government Pleader m support cf his contention that the 
Validation Act liberates the taxing power of the State qua inter-State trade or com- 
merce, even to the extent‘of permitting the State to levy tax on outside sales provided. 
the taxing enactment is sufficiently clear and wide in its term to cast the net 
of taxation. The facts-in- the Ashok Leyland caset, are as follow +—-The assessee 

-was.a firm with its factory at Ennore in the State of Madras, manufacturing, 
assembling and selling ‘motor vehicles, spare parts and accessories. The system 
of distribution of its manufactured products consisted of the appointment cf a distri- 
butor called dealer with a ‘definite territorial jurisdiction both inside and outside 
State of Madras. Every such dealer had the monopoly right of selling the products 
of the firm within the territory allotted to him. If the territory of the dealer is out- 
side the State of Madras, the agreement between the dealer and the assessee pro- 
vided fur the delivery of the products by consignment, by rail or steamer or road 
transport. The case set up by the assessee was that a substantial number of motor 
vehicles and accessories thereof were consigned to the dealers in other States either 
by rail or steamer but due to want of such transport facilities, a number of vehicles 
were also transported by road. In the year relevant to the assessment year 1952- 
53, the assessee contended that a sum of rupees forty-two lakhs was not liable, to 
be mcluded ın his turnover, as that amount represented the transactions in the course 
of inter-State trade or commerce. The Commercial Tax Officer overruled the 
objection except to a very small extent. The assessee preferred an appeal to the Sales 
Tax Appellate Tribunal, Madras, and again objected to the inclusion of rupees 
forty-two lakhsin the taxable turnover. The Tribunal held thatasum of Rs. 
12,48,403 and, odd representing the value of vehicles driven away on their own 
motive power through the assessee’s own drivers to the place of business of the non- 
resident dealers, was not liable to sales tax. The''assessee preferred a revision 
to this Court under section 12-B (1) of the Act and repeated the contention 
that the sales in question were exempt from tax under Article 226 of the Consti- 
tution. In this Court, the hability of tax was Challenged m respect of the following 
four items :— 

1. Asumof Rs. 1,43,072 and odd representing the value of vehicles delivered 
ex-factory to the dealer’s drivers (the vehicles were driven away by those drivers 
after temporary registration of the vehicles in the name of the dealer, outside the 
State of Madras). 


2. Å sum of Rs. 28,01,357 and odd representing the value of vehicles delivered 
to the drivers of the dealers (the trade number of the dealers outside the State of 
Madras). 

3. A sum of Rs. 7,866 and odd representing the value of spare parts or other 
accessories delivered along with the cars. 


4. A sum of Rs. 15,000 representing the value of spare parts consigned „to 
the dealers (these were delivered to the dealers outside the State of Madras and 
the consignments were sent by rail or steamer). l 


This Court repelled the contention of the assessee in respect of the first three 
items, holding that they fell outside the Constitutional ban under Article 286. In 
respect of the fourth item, the order’ of the Tribunal was modified, in the view that 
i; vey. 1 S.C.J. 165: (1962) 1M.LJ. 1S.GR.6070 “OUT 
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it came within the scope of Article 286. It was from this decision that the assessee 
preferred an appeal in the Supreme Court. The question that was raised in the 
Supreme Court was whether, in view of the Validation Act of 1956, the assessee 
could resist taxation by the State. The learned AttorneysGeneral appedring for 
the assessee advanced two arguments in support of his contention that the Validation 
Act would not apply to the transactions in question. --His first argument was that 
the Act applied only when the law of the State imposed, in express terms, a tax on 
the sale or purchase of any goods in the course:of inter-State trade or commerce. 
“This contention was negatived. The second argument was that, by reason of sec- 
tion 22 of the Act (Madras General Sales Tax Act, 1939), inserted by Madras Act 
I of 1957, the Act imposed no tax on transactions under consideration in the appeal, 
and that it merely imposed a tax on transactions which were generally known as 
Explanation sales, Dealing with this contention, his Lordship S. K. Das, J., 
delivering the judgment of the Bench, observed thus at page 616 : 


“ ‘The oH earn of the learned Attorney-General is that the new section which operates retrospec- 
tively from 26th Jan , 1950, talks of sales in which the goods are delivered for consumption in the 
State of Madras ; in aie words, of Explanation sales only ; therefore, the Act does not operate on 
sales of an inter-State character other than Explanation sales. We'are unable to agree. First ofall, 
sub-section (2) of new section 22 makes it quite clear that the section does not affect the liability to 
tax of any sale or purchase under any other provision of the Act. Secondly, after Parliament had 
lifted the ban imposed by Article 286 (2), it was unnecessary to t the provisions of that article in 
the Act and old section 22 in so far as it repeated Article 286 (2) became otiose. Therefore, new 
section 22 has not the effect of subtracting something from the to tax conferred on the State 
by the c ing section, ‘section 3, read with the ition of salę in section 2 (h). To repeat, what 
we have said earlier ; after the removal of the fetter of Article 286 (2), the Act operating on its own 
terms makes the transactions in question liable to tax, and new section 22 makes no difference to 
that position. ` 


For these reasons, we are unable to accept as correct the arguments advanced on behalf of 
the assessec. ”’ 


We may now refer to Explanation 2 of section 2 (4) which reads : 


‘The sale or purchase of any goods shall-be deemed, for the purposes of this Act, to have taken 
place in this State, wherever the contract of sale or purchase might have been made— 


(a) if the goods were actually in this State at the time when the contract of sale or purchase in 
respect thereof was made, or . 


: (b) in case the contract was for the sale or purchase of future goods by description, then, if 
the goods are actually produced in this State at any time after the contract of sale or purchase in 
respect thereof was ‘made.” ° l 


‘This has to be read along with the restrictions imposed by the Constitution on 
State’s power to tax sale or purchase in the course of inter-State trade or commerce. 
Otherwise the provision itself-would be ultra-vires and unconstitutional. We, there- 

fore, come back to the question whether clause 2 of Article 286 has conferred a 
‘general power on Parliament to lift the ban in respect of sale or purchase in the 
course of inter-State trade or commerce irrespective of the fact that qua@the taxing 
State, sales or purchases were really outside its territorial limits. Notwithstanding 
the fact that there has been a clear elucidation of the scope of the Validation Act, 
if we may say so with respect, by the Supreme Court, it would not be unreasonable 
to assume that their Lordships were not departing from the principles already laid 
down in the Bengal Immunity case}. If we have: understood the decision in the 
Bengal Immunity case! correctly, the ban on the State’s power to tax outside sales is 
permanent and irremovable, and Article 286 (2) has to be read only as enabling 
Parliament to lift the banoninstde sale or purchase of the taxing State. It must 
be noted that it was held in the Bengal Immunity case}, that even inside sales or Explana- 
tion sales, as they may be called, should not be taxed by the State, as it was in the 
chain of inter-State trade or commerce unless the ban is lifted by Parliament. 
It seems to us that the Validation Act only provided for lifting of the ban to the 
extent to which Parliament was permitted to do so under the clear terms of the 
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Constitution. ` We ate unable to agree with the contention that Article 286 (2) 
completely overrides Article’ 286 (1), leading to the result that provided the Parlia- 
ment exercisesits power, sale or purchase in the-course of inter-State trade or com- 
merce could be indiscriminately taxed by all the States. We do not think that such a 
construction of the constitutional provision is warranted by its phraseology. ‘There 
was no necessity on: the part of the framers of the Constitution to define an inside 
sale with a view to ascertain what is outside sale, if the ban could be removed by 
reason of the operation of Article 286 (2). Ifthe plain intendment of the Consti- 
‘tution was merèly to indicate a ban in regard to allsales or purchases in the course 
of inter-State trade or commerce, subject to its removability at the instance of 
Parliament, less cumbrous language would have been used. Article 286 (1) would 
have stated that no law of the State shall tax any sale or purchase in the course of 
inter-State trade-or commerce and then made it subject to Article 286 (2), that is, 
that the State could levy such tax if Parliament were to enable itto doso. The 
significance of a ban in-respect of sale outside the State, as mentioned in Article 
286 (1) and the punctilious care taken to define what that outside sale is, shows, to 
our minds, that the intention of the framers of the Constitution was that no law of 
the State should tax a sale or purchase in the course of inter-State trade or commerce 
which is extra-territorial in character. It is clear that Article 286 (1) covers inter- 
State sale or purchase, though in terms it does not say so. Both the Umied Motors 
casel, and the Bengal Immunity case2, have expressed this view. It is not conceiv- 
able that the Constitution enacted a ban on a mere outside sale in regard to a taxing 
State, irrespective of its inter-State character. Even without any constitutional 
provision Madras State cannot tax a sale or purchase in Bihar or vice versa. It is, 
therefore, quite plain, there being no scope for misapprehension, that the Consti- 
tution has clamped upon the States’ power to tax, sale or purchase in the course 
of inter-State trade or commerce, a fetter, which if such a sale or purchase is outside 
the taxing State is incapable of being loosened except by an amendment of the 
(Constitution. 


In Ramaswamy v. State of Madras*, we had occasion to consider the scope of the 
Validation Act and the States’ power to tax in the course of inter-State sale or pur- 
chase in the light of the constitutional provision. At page 1140 we observed thus : 


“ The position that emerges as a result of the elucidation of the law by the Supreme Court can be 
summed up thus. The Constitution has imposed a ban on the States’ power to tax transactions of 
inter-State sale or purchase. This ban can, however, be lifted or removed by Parliament. But 
even if the ban is removed no State can tax an inter-State sale which takes place outside its territorial 
limits. What is an outside sale is defined by the Constitution by the Explanation to Article 286 (1) 
which states what should be deemed to be an inside sale. The irresistible inference is that an inside sale 
falling within the terms of the Explanation can be taxed if Parliament lifts the ban under Article 
286 (2). If the terms of the Explanation do not cover a particular inter-Statesale then the question whe- 
ther the sale is an outsids sale qua the taxing State has to be determined by finding out the place where 
the property in the goods passes. In respect of an inter-State sale not falling within the Explanation.to 
Article 281 (1) (a), on the lifting of the ban by Parliament under Article 86 (2) the State wherein 
the pro in the goods -passes may levy tax if the words of the taxing section of the enactment are 
wide enough to cover such a transaction. - . i i ' 


We do not think that the ‘Ashok Leyland case* relied upon the learned Counsel for the peti- 
tioners can at all help him to.press his contentions.” . l 
We see no reason to differ from the view which we have already taken in that 
case and we say so after hearing the strenuous contention urged now before us on 
_ behalf of the State. ° l 


In the view we have expressed that all the sales by the asseśsee to the Bangalore 
carpet dealer were really non-Explanation sales with reference to the Madras State 
and were sales outside the State of Madras, we do not think that the State can justify 
the assessment of his business turnover, because of the Validation Act or because of 
the principle laid down in the Ashok Leyland case‘. Tt is conceded on behalf of the 
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Government that, if the assessee were to succeed in his revision petitions, the peti- 
‘tions filed by the .Government cannot be sustained. In the result, Tax Case 


‘Nos. 202 ‘and 203 of 1961 are allowed. The petitioner will get his costs from the 


State in Tax Case No. 202 of 1961. Tax Case Nos. 155 of 1961 and 22, 23 and 240f 


.1962 are dismisséd, but without costs. We wish to make it clear, that we are not 


expressing any opinion on the merits of the contentions raised by the State in their 


‘Revision Petitions. 


. The Deputy} Commissioner of Commercial Taxes, Madras 


PRN. —— Tax Case Nos. 202 and 203. 
of 1961 allowed. Tax Case 

Nos. 155 of 1961 and 22, 23 

and 24 of 1962 dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice G. R. Jacapisan AND Mr. Justice SRINIVASAN. 


Division .. Petitioner® 
0. ‘ < 
Devar & Company and others . - «e> Respondents, 
i Constitution of India (1950) (before Sixth oe), Article 286 (1) (6)-—“ In the course of the import 
' of the goods’ —Meaning of —Sale of goods by transfer of of title relating to goods on board ship befote it 
crosses customs frontiers—Exemption from tax. 


Central Salesa Tax Act (LXXIV of 1956), section 5—“‘ Customs frontiers ’—Meaning of. 

“ Import ” taken as a whole from start to finish or “ the course ” of import as used in Article 
286 (1) (By ofthe Constitution as it stood before it was repealed consists ofa bundle ofinterlinked and. 
inter-laced activities spread over a duration of time beginning from the goods going through the 


~ Custom gate of the exporting country and ending with the crossing ofthe customs barricade of the 


importing coimtry. . 
The import stream dries up and ceases to flow after the Customs Department of the importing 
country levies the duty and thereby declares the eligibility of the goods to be cleared and mingled with 


the general mass of goods and merchandise in the ea It is not necessary that the goods should be 
physically removed from the harbour premises. Once the duty is levied, despite the non-payment of 


` the duty and it8 retention in the bonded ware-house the import is at an end and the notional customs 


~ 
z 


barrier is supposed to have been crossed. A sale by transfer of documents oftitle relating to goods on 


`” board of ship at a point of time after the ey had navigated into the territorial waters but before the 
he 


goods crossed the customs barrier must be held to be a sale in the course ofimport within the meani 
of Article 286 (1) (b) of the Constitution as it stood prior to the repeal thereof as well as under section 
of Central Sales Tax Act. 

The course of import covers a range of integrated activities. 

“ Customs frontier ” as used in section 5 of the Central Sales Tax Act, 1956, and as understood prior 
to the enactment of that Act would not mean any geographical feature like land or coast or limits of 
territorial waters, but would only mean the operation ofthe machinery of the Customs Department 
consisting of levy and collection of duty and clearance ofthe goods. ‘‘ Customs frontiers ” must pro- 
perly be construed as Customs barriers. 

Petitions under section 38 of the Act I of 1959, praying the High Court to revise 
the orders of the Sales Tax Appellate Tribunal, Madras, dated 23rd September, 
1960, gist January, 1961, 31st May, 1961 and 28th July, 1961, and made in Tax 
Appeals Nos. 174, 479 and 143 of i960 and 486 of 1961. 


G. Ramanujam for Government Pleader (A. Alagunswann), for Petitioner. 


S. Swaminathan, K. Ramagopal, N. Srimvasan, N. Venkatarama Ayyar and A. R. 
Krishnaswamı, for Respondents. 


The Judgment of the Court was delivered by 
Fagadisan, .F.—The respondents were assessed by the Assessment Commercial 


Tax Officer, South Madras and Chingleput under the Madras General Sales 'Tax 


Act on a turnover of Rs. 6,60,200.07 for the year 1957-58. They are dealers in 
timber carrying on business at Madras and their course of business partly consisted 
of importing timber from Burma and selling it to customers in India. They dis- 
puted their liability to the extent of a turnover of Rs. 1,95,490.67 on the ground that 
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it represented sales of timber inthe course of import. They relied upon the consti- 
tutional ban under Article 286 (1)(b) of the Constitution as it then stood (before the 
sixth amendment). The Appellate Assistant Commissioner before whom the objec- 
tion was raised, however, overruled it. They preferred a further appeal before the 
Sales Tax Appellate Tribunal, Madras and reiterated their contention that the turn- 
over of Rs. 1,98,490.67 was not taxable. The Tribunal upheld this contention and 
granted relief excluding the turnover from the assessment made by the Department. 
This revision petition has, therefore, been preferred by the State. 


The State does not object to any of the findings recorded by the Tribunal in 
regard to the import of timber by the respondents and the sales effected by them. 
-The respondents entered into contracts for the sales of timber to be imported from 
Burma with a firm of merchants called Messrs. Velu & Brothers. The salient 
terms of the contract were that Messrs. Velu & Brothers should pay the res- 
‘pondents a profit of eight per centon the ,C.I.F. value of the timber sold and also 
pay the sales-tax and other.charges and expenses, that the necessary letter cf credit 
should be opened by Messrs. Velu & . Brothers with their bankers, that the goods. 
should be sold as floating consignments (shortage, damages pilferage, etc., in transit 
and clearance to be.debited to Messrs. Velu & Brothers) and that the latter 
should retire the shipping documents at least ten ‘days before the expected arrival 
of the Steamer carrying the timber cargo. In pursuance of this agreement the res- 
pondents imported two consignments of timber from Rangoon. The value of the 
first consignment was Rs. 99,098.05. ‘The ship carrying this consignment arrived 
at the Madras Harbour on 17th October, 1957. The respondents got Rs. 1,00,000 
from Messrs. Velu & Brothers on 24th October, 1957 and retired the documents 
of title (bill of lading, etc.), from the Bank. They handed over these documents. 
to Messrs. Velur & Brothers on the same date to enable them to clear tbe goods 
on their behalf through the agents Messrs. K.P.P.V. Co. All charges and expenses 
by way of import duty, clearance:charges and other incidental charges were met 
and paid by.Messrs. Velu -& . Brothers on behalf of théréspondents. The second 
‘consignment rea¢hed ‘the Madras Harbour by ship on 17th December, 1957. The 
value of the consignment was obtained by the’ respondents from Messrs. Velu 
& Brothers on 23rd December, 1957, and the necessary shipping documents were 
handed over to'them. The stipulated profit under the ferms of the contract which 
“would have to be paid by Messrs. Velu & Brothers to the respondents was recei- 
ved by the latter on 16th October, 1957, itself on intimation from Burma that the 
goods were shipped and that copies of bill of lading were despatched to the Bank. 
It is on these materials the Appeilate Tribunal reached the conclusion that the sales. 
effected by the respondents to Messrs. Velu & Brothers were not local sales 
but were sales in the course of import. ; l 


The main ground ọn which the Tribunal rested its conclusion was that the do- 
cuments of title relating to the goods were transferred by the respondents to Messrs. 
Velu & Brothers before the goods crossed the customs barrier: In other words, 
according to the Tribunal, as the property in the goods was transferred before the 
import became complete and the goods were actually cleared from the Harbour, 
the sales should be treated as beipg in the course of import. While not disputing 
these facts, the point that is now raised by the State is that the documents of title 
having been handed over to the buyers after the ship had crossed the territorial waters, 
they should be held not to be sales in the course of import. The crucial question, 
therefore, is whether the poods.imported from a foreign country and sold by the im- 
porters to others by transfer of documents of title after the ship carrying the goods 
crossed. the territorial water belt can be construed as sales in the course of import. 
Stress is laid on behalf of the State that the governing factor is not the, barrier of the 
.Gustoms department which operates to prevent the goods being takén déliyery of 
unless and until the customs!charges and the import duty are paid, but only, what 
may -be called, the Gustoms-frontiers:—It is- pointed out that the Central Sales Tax 
Act which defines under section 5.(2) of the Act what is an import sale or an export 
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sale uses the sion customs frontiers of India. Sub-section (2) is the provision 
that relates to import and that reads :— Da s , 


. l 1 z 
« A sale or purchase’ of goods shall be deemed to take placé in the course of the import of the 
goods into the territory of India only ifthe sale or urchase. either occasions such import or is 
effected by a transfer of documents of title ta the ee before the goods have crossed the customs 
-frontiers of India”. i 


Before the Central enactment what prevailed was Article 286 {1) (b) of the Constitu- 
tion which, however, merely referred only to sales in the course of import without 
making any reference to sales effected by transfer of documents of title to the goods 
before they crossed the customs barrier or the customs frontier. But the Supreme Court 
has dealt with the precise scope and meaning of sales in the course of import or export 
and we shall refer to these decisions a little later. ‘There is no difficulty in under- 
standing the expression customs frontiers from what may be called the geographical 
point of view. „Whether the word frontier denotes the boundary of the State, land or 
‘water, or whether it comprehends, a hurdle or barricade imposed. by the laws and 
regulations of the Indian Union is the question that confronts us. 


In exercise of the powers conferred by section 3-A of the Sea Customs Act, 
1878 (VIII of 1878), the Central Government has issued the following proclamation, 
dated 23d March, 1956 defining the customs frontiers of India. 
‘Whereas International Law has always recognized that the sovereignty of a State extends to 
2 belt of sea adjacent to its coast. - 


And whereas international practice is not uniform as regards the extent of this seabelt com” 
monly known as the territorial waters of the State, and consequently it is necessary to make a declara- 
tion as to extent of the territorial water of India. i 


I, Rajendra Prasad, President of India, in the seventh year of the Republic, do hereby proclaim 
that, notwithstanding any rule or law or practice to the contrary which may have been observed in the 
past in relation to India or any part thereof, the territorial waters of India extend into the sea to a dis- 
tance of six nautical miles measured from the appropriate base line.” 

It is this proclamation ‘which is really the foundation of the entire structure of the 

ent of the learned Government Pleader in the present case, urging that any 
sale by transfer of documents of title within six nautical’miles of the sea surrounding 
the Madras Coastal area’ would be purely a local sale and not a sale in the course 
of import. l i : 

It is now a well-accepted doctrine of international law that the territory of a 
State, a literal State, is not confined to the lineaments of land but includes, national 
waters and territorial waters. The former consist of its lakes, canals, rivers, ports and 
harbours, gulfs and bays and the latter consist of.the waters surrounding the State 
in a certain zone called the maritime or marginal belt. A rim of the sea within cer- 
tain definite limits adjacent to the coastal land of the State, is part of the State. 
Portions of the sea along the coasts of the State are within its jurisdiction and control. 
The sovereignty of the State having a sea coast is not conterminous with the shore 
but extends further and beyond up to a few imiles of marginal belt generally pres- 
cribed by international conventions. The freedom of the sea exists only in the open 
sea lying beyond the territorial belt. This p-inciple has found’ acceptance by this 
Court in A.M.S.S.V.M. @ Co. v. State of Madras, where it was Held that the State 
Legislature had power to enact laws relating to fisheries within the territorial waters. 
The President’s proclamation set out above only presctibes the limits of the terri- 
torial waters of India. , 

The controversy now is as regards the expression customs frontier. On the one 
hand the contention urged is that the words should receive the same meaning and 
be understood in the same sense which is attributed to them under the President's 
notification by virtue of the Sea Customs Act. What is argued per contra is that in 
the context of a fiscal enactment like the Sales Tax Law, the words have a different 
meaning and it would not be safe or sound to read them in the same way as the Gus- 
toms department would in dealing with cases, arising under the Sea Customs Act. 
There is no direct decision on the question ‘in issue and the cases cited at the bar to 
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which we shall advert to later do not afford such guidance. We may however men- 
tion, that the implication of the decision of the Supreme Court in Gokal’s caset, is 
Clearly against the State’s contention that the import is complete after the ship carry- 
ing the goods from the foreign port enters the territorial waters, or the marginal 
belt prescribed by the President’s notification and that any sale by the importer by 
transfer of documents of title to the goods subsequently would not amount to a 
sale in the course of import. 


We shall assume that the Madras State includes the six mile belt of the ocean 
adjoining its sea coast. The logical result of this assumption. is that both Parlia- 
ment and the State Legislature can enact laws within their respective spheres which 
would effectively operate on the water zone or belt. But the questions here is not 
whether the aquatic region is or is not part of the State. What we have to decide 
is whether a sale by transfer of documents of title'relating to goods on board a ship 
at a point of time after the ship had navigated into the six-mile limit is a sale in the 
course of import within the meaning of the expression in Article 286 (1) (6) of the 
Constitution (since repealed) ‘or in section 5 of the Central Sales Tax Act. >- - 


We shall now turn our attention to the words tn the course of ‘import. Article 
286 (1) ($), as it was, read thus: 


“ No law ofa State shall impose, or authorize the imposition of, a taxon the sale or purchase of 
§00ds where such sale or purchase takes place. 


* @ & a = Ci 


: (b) in the course of the import of the goods into or export of the goods out of, the territory 
of India. : 


Section 5 of the Central Sales Tax Act is in these words : 


*(1) A sale or purchase of goods shall be deemed to take place in the course of the export of the 
goods out of the territory of India only if the sale or purchase either occasions such exportor is effected 
bya transfer of documents of title-to the goods after the goods crossed the customs frontiers of India. 


(2) Already extracted above in: this judgment.” 


- /The-course of import or export covers a range of integrated activities. These 
activities are similar in character and cover the same field whether in respect of 
, export or import. We shall, however, deal with the course of import as the instant 
case is concerned with import ;.but we have no doubt that the course of export 
is pretisely of the same pattern as'that of import. One is the reverse of the other. 
“The Supreme Court of the United States used the expression export stream. We are 
having in mind the following-passage in Empresa Siderurgica, S. A. v. Merced? :— 

“ It s the entrance of the articles into the export stream that marks the start of the cess of 
exportation. Then there is certainty that the goods are headed for their destination and will not be 


‘diverted to domestic use. Nothing less will suffice. , 

If we can coin the expression import stream it would not-be a:mere metaphor, but it 
wculd serve to illustrate the true significance of the course of import, A stream has 
its starting point and the end and so has the import course. When does the import 
begin and when does it end? What is the interval between'its commencement and 
termination? ‘These are the vital questions, the answer to which would solve the 
problem before us. The import taken as a whole from start to finish, or the course 
of import to use the language of the Constitution-makers or the parliamentarian 
consists of a bundle of inter-linked and inter-laced activities spread over a duration 
of time beginning from the goods going through the customs gate of the exporting 
country and ending with the crossing of the customs barricade of the importing 
country. The tmport stream dries up and ceases to flow after the customs department 
of the importing State levies the duty and thereby declares the eligibility of the goods 
to be cleared and mingled with the general ‘mass of goods and merchandise in the 
country. It is not necessary that the goods should be physically removed from the 
harbour premises. Once the duty is levied despite the non-payment of the duty and 
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barrier is supposed to have been crossed. 


In State of Travancore-Cochin and others v. Shanmugha Vilas Gashewnut Factory and 
others!, Patanjali Sastri, C.J., construing the expression course of import, and exports 
as found in the Constitution observed thus : 

“ The word ‘ course ’ etymologically denotes movement from one point to another, and the 
expression ‘in the course of’ not only implies a period of time during which the movement is in progress 
but postulates also a connected relation. 

- Das, J., as he then was, expressed his opinion as follows {at page 92) :— 


“The word course conveys to my mind the idea ofa dual and continuous flow, an advance, a 
journcy, a passage or progress from one place to another. Etymologically it means and implies motion, 
a forward movement. ‘The phrase ‘in the course of’ clearly has reference to a period o time during 

_ which the movement is in . Therefore, the words ‘in the course of’ the import of the goods into 
~and ‘the export of the Bogan out of the territory of India’ obviously cover the period of time during 


which the goods are on their import or export journey.” s : 


Patanjali Sastri, G.J., summed up-the position as follows (at page 69) :— 
. (1) Sales'by export and purchases by import fall within the exemption under Article 286 (1) 


(2) Purchases in the State by the exporter for the purpose of export as well as sales in the State 
by the importer after the goods have crossed the customs barrier are not within the exemption. 


(3) Sales in the State by the exporter or importer by transfer of shipping documents while the 
goods are beyond the customs barrier are within the exemption, assuming that the State-power of taxa- 
tion extends to such transactions.” 

The Supreme Court in a later decision in J. V. Gokul @ Co. v. Assistant Collector 
of Sales-tax*, has approved of the above observations of Patanjali Sastri, G.J., 
and Das, J. This case is of special importance as it seems to us that it has got a 
good deal of bearing on the point raised in this case. We shall, therefore, refer to the 
facts of that case in detail. The assessee was a private company carrying on busi- 
ness at Bombay. It entered into contracts with the Government of India in 1954 
for supplying and selling two consignments of sugar—one of 9,500 long tons of sugar 
of Peruvian origin and the other of 25, 000 metric tons of sugar of continental origin. 
It placed orders- with the dealers in-foreign countries. Weeks before the vessels 
ie the sugar arrived at the Bombay Harbour, that is when the vessels were 
on the high seas, the Government of India received the documents of title including 
bills of lading pertaining to the sugar purchased by them and paid the price to the 
assessee, After the goods reached the port, they were unloaded, taken delivery 
of and cleared by the Government of India after paying the requisite customs duties 
to the authorities concerned. For the assessment year 1954-55, the assessee was asses- 
sed to sales tax and in calculating the turnover, the officer deducted the price of 
the said two sales from the taxable turnover. Subsequently, the Assistant Collector 
ot Sales Tax issued a notice to the assessee proposing to review the said assessment 
order passed by the Sales Tax Officer. The assessee objected. It contended that 
the notice issued was not valid in law and that in any event the sales had taken place 
in the course of import and that, therefore, they were not liable to tax. These 
‘contentions were rejected and a re-assessment followed. Then the assessee filed a 
writ of certiorari before the Supreme Court under Article 32 of the Constitution calling 
in question the validity of the re-assessment proceeding. The following contentions 
were raised : (i) under Article 286 (1) (b) of the Constitution, as it stood before the 
Constitution (Sixth Amendment) Act, 1956, the sales in question were not liable to 
sales tax masmuch as they took place in th: course of import of the goods into the 
territory of India ; (ii) the said sales were exempted from sales tax by the Bombay 
State under the Explanation of Article 286(1) of the Constitution as the goods were 
delivered far the purpose ot consumption in States other than Bombay; (iii) the 
sales were effectedj outside the State of Bombay, i.e., New Delhi, and, therefore, 
they were also exempted under Article 286 (1) (a) of the Constitution ; and (iv) 
s a ee ee es _ 
1. (1953) 2 M.L.J. 123 : (1958) S.C.J. 471: 2. (1960) S.C.J. 671 : (1960) 2 S..R. 852+ 
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its retention in bonded warehouse; the-import is atran end and the notional customs 
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the first respondent could have only interfered with the earlier. order of assessment 
under section 15 of the Act within three years from the end of the assessment year, 
1954-55) 6. 31st March 1955, and that the said period having elapsed, he had 
no power to interfere in revision under section 31 of the Act. It 1s really the decision 
of the Supreme Court on the first point which is relevant for the purpose of the 
present case. The Supreme Court held that the sales by the assessee to the 
Government were sales in the course of import within the meaning of Article 286 
(1) (2) of the Constitution and were, therefore, not liable to be taxed. At page 861, 
Subba Rao, J., summed- the position thus: 


“(1) The course of import of goods starts at a point when the goods cross the customs barrier of 
the fo country and ends at a point in the importing country after the goods cross the customs bar- 
rier ; (2) the sale which occasions the import isa ale in the course of import ; (3) a purchase by 
an importer of goods when they are on the high seas by payment against shipping documents is also a 
purchase in the course of import and (4) a sale by an importer of goods, after che property in the goods 
passed to him either after the receipt of the documents of title against payment or otherwise, to a 
third party by a similar process is ais a sale in the course of import.” 


We have to take note of the fact that the Supreme Court has used the expression 
Customs barrier, 


The learned Government Pleader strongly relies upon another decision of the 
Supreme Court in B. K. Wadeyar v. Messrs. Daulatram Rameshwarlal+, and contends 
that the element which terminates the import or commences the export is the crossing 
ot the customs frontier which extends up to the farthest and of the territorial waters of 
the State. In that case a firm of dealers claimed exemption from sales tax (Bombay 
State) in respect of sales of cotton and sales of castor oil on the ground that these 
sales were F.O.B. contracts under which they continued to be the owners of the 
goods till the goods had crossed the customs barrier and entered the export stream. 
The contention was that no tax was leviable in regard to these sales. The real pomt 
that arose for decision was whether the property in the goods passed on shipment or at 
some point of time before shipment. The Bombay High Court had held that the 
goods had remained seller’s property till they had been put on board the ship and 
that therefore the sales were exempt from taxation under Article 286 (1) (b) of the 
Constitution. ‘That was a case of an export. The Supreme Court affirmed the 
decision ot the Bombay High Court and held that once the goods crossed the customs. 
barrier any sale of the goods subsequently would be a sale in the course of export. 
We have no doubt that their Lordships of the Supreme Court understood the ex- 
pression customs frontier only in the sense’ of the customs barrier. At page 927, 
Das Gupta J., observed :— 


“ The law is now well settled.that if the property in the goods passes to the buyer after they have 
for the purpose of export to a foreign country crossed the customs frontier the sale hastaken place 
“in the course ofexport’ out ofthe territory of India. Iftherefore in the present sales the propertyin 
the goods ‘passed to the buyers on shipment, that is, after they had crossed the customs frontier 
the sales must be held to have taken place ‘in the course ofexport’ and the exemption under Article 
286 (1) (b) will come into operation. 


‘One of the contentions urged before the Supreme Court was that having 

to the provisions of the Export Control Order, 1955, which provides that it shall be 
deemed to be a condition of the export licence that the goods for the export of which 
licence is granted shall be the property of the licencee at the time of the export, the 
property in che goods should have passed to the buyer even before the goods were 
put on board the ship and that the sale was not a sale in the course of export. But 
their Lordships negatived the contention observing thus at (page 929) : 


@ We sec, however no justification for thinking that in this clause ‘ the time ofthe rt’ means 

the time when the goods cross the customs frontier. Export has been: defined in the ort and 

(Control) Act, 1947, as taking out of India by sea, land or.air. Inthe Exports (Control) Order, 

1954, the word must be taken to have the same meaning as in the Act. On that definition the time 

ofthe export isthe time when the goods go out of the territorial limits of India. These territorial 

limits would include the territorial waters of India, Consequently the time of the export is when the 
Ship with the goods goes beyond the territorial limits.” 





I. (1961) 1 S.C.R. 924. 
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Stress is laid on this passage on behalf of the State in suppe rtofits present contention. 
We need hardly point out that the above observation was made while repelling the 
conteation based upon the provisions of the Export Control Order. We are not 
now concerned with the expression time of exports. Indeed another passage from the 
same judgment at page 930 would clearly indicate that so far as the assessment to 
tax is concerned what should be regarded is the crossing of the customs barrier. That 
passage reads : . 

“Whichever view is taken there is Aoma to indicate that the intention to comply with the require- 
ments of clause 5 (2) ofthe Exports (Control) Order carries with it an intention that the property 
should pass to the buyer at the time the goods cross the customs frontier. It is true that in the United 
Motor’s case, and in other cases it has been held by this Court that the course of export commences to 
run when the cross the customs barrier. What the Court had to consider in these cases was 
not however when export commences within the meaning of the Exports (Control) Order but when 
the course of export commences for the purpose of Article 286 (1) (b) of the Constitution. For the 
reasons which need not be detailed here it was decided that the course of export commences at the 
time when the goods cross the customs barrier. 


We are quite definite that the Supreme Court in Wadeyar’s Case*, far from going, 
back upon their previous decisions in State of Travancire-Cochin and others v. Shanmugha 
Vilas Cashewnut Factory and others?, and F. V. Gokal & Co. v. Assistant Collector of 
Sales Tax‘, really affirmed the principles laid duwn therein. There is hardly any 
justification for holding that the Supreme Court has taken the view in Wadeyar's 
Case?, that the customs barrier itself should be deemed to Le located at the end of the 
six nautical miles limit of the President’s notification. It would be illogical ti essume, 
and we see no basis for it, that though the property in the goods did nct pass. 
to the buyer at any point of time before shipment as the contracts were F.O.B. and 
there was no special agreement, the Supreme Court yet held that the sales were in 

the.course of export. {t is quite manifest that the Supreme Court equated the’: 
expression Frontier to Barrier, and,therefore, held that the sales effected after the 

crossing of that barrier‘as being in. the course of export. The ratio of the deci- 

sion in Wadeyar’s. Case*, is against uhe State’s contention. . 2 


' Our attention has been drawn. to a decision of the Andhra Pradésh High Cour 
in B.O. S. D. Co. of India Ltd, v. Siate®, on behalf of the State and reliance has been 
placed upon the observatidn. of the learned Judge who delivered the judgment of the 
Division Bench. The question raised in that case was whether the sale of furnace 
oil anid other petroleum products to the ocean-goirg ships directly from the bouded, 
warehouse of Vizagapatnam port’ was a sale in the course of import or export within 
the meaning of Article 286 (1) (b) of the Constitution and as such exempt from the 
levy of sales tax. The decision of the Andhra Pradesh High Court was that the 
moment the oils and petroleum products crossed the outer limit of the territorial 
sea abutting the shores in Vizaga,-atnam and entered the territorial water limits 
of India the goods must be regarded as having crossed the customs frontier and once 
the customs frontier was crossed the exemption unde: Article 286 (1) (b) would vanish 
the goods must be regrded as having ceased to be in the course of import. The 
correctness of this decision has-been doubted by us in Dy. Commisstoner of Commercial 
Taxes v. Caltex (India), Lid.¢ In the Andhra case the learned Judge stated the posi- 
tion thus at page 464: : _ 


as the customs frontier must be regarded as the same as the frontier of India and this fron- 
tier extends along the sea to a width of six miles, Which, according to law, has been declared as the. 
territorial water belt. So that as soon as that frontier is ¢rossed by the goods the import within the, 
meaning of the Supreme Court’s decision must be regarded as complete.” - i : 


We have already referred to the decisions of the Supreme Court and we wish to 
point out, with great respect to the learned Judge, that the corclusion reached by 
him does not follow or receive support from the said decisions. In Deputy Commis- 
sioner of Commercial Taxes v. Caltex (India), Lid.*. we pointed out as follows : 


- 


1069: (1953) 8.C.J. 373. 4. (1960) S.C.J. 671: (1960) 2 S.G.R. 852. 
2. (1961) 1 S.C.R. - §, -LL.R. (1961) 1 AP. 460. 


1. (1958) 1 M.L.J. 743: (1953) S.G.R. (1954) S.C.R. 53. 
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“The customs frontier is only a notional barrier. When once the goods have been landed at a 
customs port and have been subjected to tax in the sense that levy of tax has been made therein, 
even though the goods might not have been cleared for home consumption the proper view to take 
should bet that the goods have ceased to be part of the import stream and have notionally crossed 
the customs frontier. There is thereafter no objection to the goods being brought into the country 
and the mere fact that the importer, for the ses of his own convenience, warchouses the 
and thereby pos poe the payment ofthe duty levied on the goods cannot be taken to indicate that 
the goods are still beyond the customs frontier”. 

Dealmg with the Andhra case we observed : 

“It does not appear to us that the decisions of the Supreme Court in which the customs frontier 
has been referred to look upon that expression as indicating the enlarged construction which the 
learned Judges of the Andhra Pradesh High Court have placed upon it.” 

In our opinion, the customs frontier, as elucidated by the Supreme Court in 
dealing with the constitutional provision would not mean any geographical features 
like land or coast or limits of te1ritorial waters, but would only mean the operation 
of the machinery ofthe customs department consisting of levy and collection of duty 
and clearance of the goods. We see no reason to construe the expression ‘customs tron- 
tier’ occurring in section 5 of the Central Sales-tax Act in any way different from 
the sense in which it was understood prior to its enactment. The object and pur- 
pose of the Presideni’s notification in including six nautical miles of the sea belt. 
as part of the Union or State Territory are entirely foreign to the scope and determi- 
nation of the taxability or otherwise of goods to sales tax enacted by the State Legis- 
lature. The, use of the words customs ‘frontiers in the cer tral-enactment has given 
scope for the State to' contend that’ they should receive their ordinary and plain. 
meaning and not any’ other meaning presumed to be intended by Parliament. 
To read words in a statute in their etymological sense is a sound canon of construc- 
tion. Literally the word frontier means border of u country—the border of a settled country 
ETER Dictionary). The inclusion of the sea bélt of six` nautical miles is 

irly within the scope of the expression customs frontier. ‘But, quoting 'Maxwell, 
we may say that the meaning of words is found not’so much ir. a strictly grammatical 
or etymological property of.language hor even in its popular use as in the subject 
or in the.occasion on which they: are used, and the’object to be attained. (Maxwell 
eleventh edition, page 51). The acceptance of the view. that the- customs frontier 
is the water line at the end of six : nautibal miles from the shore would necessitate the 
investigation of the exact minutė when the ship.crossedinto the territorial waters 
and when the décunients of title to goods were actually transferred. We doubt 
whether such’ matters cam be satisfattorily, determined; by any Court or Tribunal., 
Though difficulties in the way of working an Act should'not affect the plain meaning. 
of statutory lan e, they have a bearing when there is at least a doubt regarding” 
its true meaning!) In.our opinion, it'would-be proper to construe the words customs 
Srontiers as customs eae in the Central ‘Act, The contention urged iby the PRR 


therefore, ‘fails. ° : 
In the result, Tax Case No. 29 of 196 | is dismissed with costs. <3 
P.R.N. > $ c Gases dismissed- 


IN THE Hit COURT OF F JUDIGATURE AT MADRAS, — 
o (Special Original Jurisdiction.) . 
_ PRESENT. :—MR. JUSTICE K: SRINIVASAN. ' Ea ext 
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Annamalai & Co., Private Limited and another .. Petitioners* 
S . Do ( hos, 5 i 
District Registrar, - Madras-Chingleput, Madras- “1, and o oe r, 
two others ' De ly Do +... Respondents. ` 
Stamp ` Act (II of 189 899) che i 8 (Orde mfr int deficit Stamp duty and 
ns 56 (1), Vand 57—Scope and effect>—S e es aie o U oe is given to the Board 
of Revenue under—Board of Revenus passing an order ae ophoriaity Jor iha bailon fe be hoard 


Powers of the High Gourt. 

It is clear that the necessity for the opinion of the Board of Revenue as regards stamp duty arose 
by reason of the doubt which'the appropnat¢ lower authorities had with regard to the proper amount. 
SE a 


4 


*W.P. Nos. 415 and 416 of 1961. on J . ` Bth’ August, 1963. 
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of duty with which the document was chargeable. When the Board was thus called to ascertain 
thé amount of duty, particularly as there had been a dispute between the petitioner a the registering 
authority in that regard, the decision which the Board proceeded to render would undoubtedly have 
‘been more valuable had it been given after hearing what the affected party had to say in the matter . 

Under section 57 of the Stamp Act, where any case has been referred to the Board under section 
. 56 (2), or when a case otherwise comes to the notice of the Board, it is competent to the Board to refer 
the caseforthe opinion ofthe High Court. The true view of section 57 of the Act is that the Board is 
in fact under a duty to make a reference in a case of this description where an intricate or important 
question of law in the construction of a document arises. Had the petitioner the affected party been 
given a notice and an opportunity of bemg heard, an order made by the Board in these circum- 
‘stances would certainly have been entitled to much greater weight than an ex parte decision which it 
has rendered. 

The power contained in section 57 is in the nature of an obligation or'is led with an obligation 
and under the circumstances can be demanded to be used also by the parties affected by the assessment 
ofthe stampduty. The Chief Controlling Revenue Authority would have no jurisdiction to make a 
-reference except in a case pending before it, no such limitation operated when the [Court dealt with 
‘the matter by the issue of prerogative writ to direct a reference. Though the revenue Authority 
would have decided the case finally, as for as it was-concerned, it is yet open to the High Court to. 
«all for reference. f 


Petitions under Article 226 of the Constitution of India praying that in the cite 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
‘be pleased to issue Writ of certiorari calling for the recordsin I. Nos. 150 and 149 of 
1960 relating to the document Nos. P. 111 and 110 of 1957 R.O.M.Q. before the 
District Registrar and Joint Sub-Registrar, Madias-Chingleput, respectively and 
«quash the order of the District Registrar dated 27th November, 1960. i 


R. Viswanathan, for petitioners. m: 
S. Mohan, for Additional Government Pleader on behalf of Respondents. 


The Court made the following 

Orper:—The petitioner in W.P. No. 415 of 1961 was a private limited company. 
It had borrowed various amounts from the Reliance Bank of India Limited and: 
had mortgaged certain immovable properties to that bank. By .a power-of- 
attorney executed by the petitioner on the-13th August, 1957, the bank was authori- 
‘sed to sell the immovable pou vals The document was stamped with stamps of 
the value of Rs. 11-4-0. n the presentation of the power-of-attorney for registra- 
tion the Joint Sub-Registrar called for particulars of the debts due to the bank. 
Thereafter, the Joint Sub-Registrar impounded .the document. The District 
Registrar in his proceedings dated gth October, 1980, passed an order to the effect 
that the document numbered as P. 111 of 1957 was a power-of-attorney for consi- 
deration, made out of amount of the debts owing to the Bank, and was chargeable 
with a stamp duty of Rs. 1,138-80 under Article 48 (c) of Schedule I of tne Indian 
Stamp Act as amended. He called upon the petitioner to pay the deficit stamp 
duty and imposed a penalty of Rs. 10 as well. The correctness of the District Regis- 
trar’s interpretation of the relevant provision was disputed. Subsequently, however, 
the Joint Registrar issued a notice to the petitioner calling upon him to pay the 
deficit duty and penalty. ; 

In like manner, another document numbered as P. 110/57 was impounded 
and deficit duty and penalty of Rs. 6, 954-60 and Rs. 10 were demanded. 


The petitioner thereafter moved the Board of revenue under section 56 (1) of 
the Act. The Board of Revenue ordered stay of collection of stamp duty and penalty 
and, posted the petition for hearing on 6th January, 1961. But even in advance 
of that date, the Board made an order dated 17th December, 1960 stating that as 
the District Registrar “‘has the powers of the Collection under the Stamp Act and 
thas already passed orders”, the Board, could not interfere under section 56 (1) of 
the Act. 

These petitions have been filed under Article 226 praying for the issue of writs 
of certiorari to quash the orders of the District Registrar and Joint Registrar. The 
complaint of the petitioner is that it has not been afforded an adequate opportunity 
of substantiating its contentions and that the view taken by the authorities referred 
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to on the interpretation of section 48 (c) of the Indian Stamp Act is erroneous in 
law. ‘The petitioner claims that it has no other remedy but to approach this 
Court. 


In the counter-affidavit filed on behalf of the respondent, it is stated that on the 
presentation of the document, as it appeared to the Joint Registrar that the document 
was a power-of-attorney for consideration, he made a reference to the Inspector- 
General of Registration. The Inspector-General of Registration made a reference to 
the Board of Revenue. The Board of Revenue adjudicated the document as one 
falling under Article 48 (c) of Schedule I by its order dated 23rd January, 1960. 
Thereafter, the Joint Registrar took up the matter and issued a notice to the peti- 
tioner. Acting on the strength of the Board’s view, he called upon the petitioner to 
show cause why the document should not be adjudicated as a power-of-attorney 
for consideration, the consideration being the amount of debts due from the peti- 
tioner to the power-of-attorney holder, the Bank. The objections put forward by 
the petitioner were overruled. As has already been stated in the affidavit accom- 
panying the petition, the petition filed by the petitioner under section 56 (1) of the 
Act was rejected. 


It is also contended in the counter-affidavit that the determination of the 
nature of the document is not affected by any error in the interpretation of the 
relevant provision. 

It seems clear from what has been stated above that when the Board purported 
to adjudicate upon the nature of the document on a reference made to it by the 
Inspector-General of Registration and made the order on 23rd January, 1960 it 
gave no notice of any kind to the petitioner. The Board's opinion in thb matter 
was communicated to the concerned lower authorities and acting upon that 
opinion, the Joint Registrar issued the notice dated gth October, 1960 calling for the 
payment of deficit duty and penalty. Before proceeding to consider whether the 
document does in fact fall within the scope of Article 48 (c) of the Stamp Act, it is 
necessary to examine the proceeding which led the Board to adjudicate upon the 
matter. The Board as the Chief Controlling Revenue Authority was asked for 
its decision in a proceeding under section 56 of the Act. Section 56 (2) reads 

“If any Collector acting under section 31, section 40 or section 41, feels doubt, as to the 
amount of duty with which any instrument is chargeable, he can draw up a statement of the case 
and refer it with his opinion thereon for the decision of the Chief Controlling Revenue 
Authority. ” 


“ Sub-section Si amines an authority shall consider the case and send a copy of its decision to the 
‘Collector who shall proceed to assess and charge the duty in conformity with such a decision.” 


‘The reference that was made by the Inspector-Geneal of Registration and the opi- 
nion that was given by the Board are not before this Court. But it is clear that the 
necessity for the opinion of the Board arose by reason of the doubt which the appro- 
priate lower authorities had with regard to the proper amount of duty with which 
the document was chargeable. When the Board was thus called upon to ascertain 
the amount of duty, particularly as there had been a dispute between the petitioner 
and the registering authority in that regard, the decision which the Board proceeded 
to render would undoubtedly have been more valuable had it been given after hear- 
ing what the affected party had to say in the matter. It will be noticed that the result 
‘of the decision of the Board was that the party was mulcted with the payment of 
a duty of nearly Rs. 7,000 in each case. Itis unfortunate that the Board did not 
think it necessary to hear any representations which the party could have put 
forward. It is.true that in the instant case there had been no application from the 
party to make a reference to this Court. But under Section 57 of the Act where 
any case has been referred to the Board under section 56 (2) or when a case other- 
wise comes to the notice of the Board, itis competent to the Board to refer the case 
for the opinion of the High Court. Very often, an intricate or important question of 
law in the construction of a document arises, but the intricacy and the complicated 
nature of the question is a matter which would ultimately rest upon the contentions 
-which the party puts forward and would not be immediately apparent on the face of 
fhe document. I shall presently refer to the document itself, but at this stage Į 
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would content myself with observing that the true view of section 57 of the Act is 
that the Board is in fact under a duty to make a reference in case of this description. 
Most certainly, it should at least have given a hearing to the party in the matter. 
It is seen from the counter-affidavit itself that the party was wholly unaware that 
the matter had reached the Board by way of section 56 (2) of the Act. Had the 
party been given a notice and an opportunity of being heard, an order made by the 
Board in these circumstances would certainly have been entitled to much greater 
weight than an ex parte decision which it has rendered. 


In Chief Controlling Revenue Authority v. Maharashtra Sugar Mulls’, the Supreme 
Court had occasion to deal with the scope of section 57 of the Stamp Act and the 
nature of the power that is given to the authority thereunder. The question arose 
in considering a relief sought by an affected party who sought a writ of mandamus 
to direct the Chief Controlling Revenue Authority to state a case to the High Court. 
The jurisdiction of the High Court itself was questioned, firstly on the ground that 
‘+ wasa matter which related to the revenue, and, secondly, that as the proceeding 
had passed beyond the stage of assessment and had reached the stage of recovery, 
the High Court had no jurisdiction. These contentions were held by their Lordships 
of the Supreme Court to be totally unsound. In dealing with section 57, they 
pointed out that it was not on principle sound 


“to hold that these difficult questions should be left under the Stamp Act to the final decision 
ofthe appellant (Chief Controllmg Revenue mgr and if the party affected by the assessment has 
a grievance, there is no relief at all in law for him. e construction of a document is not always an 

matter and on the ground that it is a substantial question of law, parties have been permitted 
to take tlie matter up tothe highest Court. If so, it appears difficult to start with the assumption that 
because this is a revenue Act, the decision of the, appellant should be considered final and conclusive. 
The provisions of section 56 (2) and section 60 giving power to the Collector and the Court tosend a 
statement of case tothe appellant and the High Court respectively, in our opinion, instead of helping 
the appellant, go against his contention. In these two sections this power js given when the referring 
authority has a doubt to solve for himself. The absence of the words “‘ feels doubt as to the amount of 
duty to be paid in respect of an instrument” in section 57 supports the view that the reference con- 
templated under that section is not for the benefit ofthe appellant only but enures also for the benefit of 
the party affected by the assessment. In our opinion, the pora contained in section 57 is in the 
nature of an obligation or is coupled with an obligation an under the circumstances can be demand- 
ed to be used also by the parties affected by the assessment of the stamp duty. ” 


Their Lordships further held that it was open to the Court to compel the performance 
of the statutory duty thus cast on the Chief Controlling Revenue Authority. 


From what was stated at the Bar, it appears that the petitioner mortgaged his 
roperties by deposit of title deeds with the bank. In the affidavit it is stated that 
long prior to the execution of the power-of-attorney, the petitioner had borrowed 
various amounts from the said bank for which it had also mortgaged immovable 


‘and the document purported to confer power upon the bank to sell these properties. 
at its discretion and to credit the sale-proceeds towards the discharge of the borrow- 
ings. Even without the conferment of the power to sell, it would appear that a 
mortgagee by deposit of title deeds would have the authority under the Transfer 
of Property Act to sell the properties without the intervention of the Court in certain 
circumstances. It seems at least doubtful whether the original borrowings by the 
debtor could be regarded asa consideration for the power conferred by this document, 
when that power could in certain circumstances exist even without this particular 
document. I may point out also that there is no indication in any order made by 
any of the concerned authorities as to the reasons upon which it was held to be a 

wer for consideration, and how that consideration, by any reasonable interpreta- 
tion of the recitals in the document could be regarded as covering the amount 
borrowed. Though it is so set out in the counter-affidavit on behalf of the res- 
NE 2 ——«_ TTT 
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pondents, that averment in the counter-affidavit cannot Possibly be accepted as the 
basis upon which the appropriate authority proceeded» It is true that the authority 
is not required under the Madras Stamp Act to furnish his reasons for the conclusion 
that he reached, and where the matter is put in isstie and a dispute is raised and the 
adjudication is certainly a quasi-judicial one and imposes an onerous liability on 
the party, one would have expected at least brief reasons in’ support of the conclusion 
reached. More that all, as I have pointed out, no opportunity whatsoever was given 
to the party to make his representations before any of the authorities who dealt with 
the matter. 


In a decision of this Court in Saradambal v. Chief Controlling Revenue Authority}, 
Ramachandra Iyer, J., as he then was had to consider the jurisdiction of the Chief 
Controlling Revenue Authority to make a reference under section 57 and of the 
Court to direct a reference under Article 226. After an examination of several 
decisions it was held that while the Chief Controlling Revenue Authority would have 
no jurisdiction to make a reference except in a case which was pending before it, no 
such limitation operated when the Court dealt with the matter, by the issue of pre- 
rogative writ to direct a reference. Though the Revenue Authority could have 
decided the case finally, as far as it was concerned, it is yet open to this Court to calf 
for reference. 


I am accordingly satisfied that this is a fit case where a writ should issue direct- 
ing a reference. It is true that the petitioners have asked for writs of Cortiorari to 
quash the order made by the Joint Registrar, calling for the payment of this amount 
of duty. But having regard to the circumstances of the case, since the matter is 
certainly a difficult one, which deserves to be referred to this Court, a writ of man- 
damus to direct a reference would be the appropriate relief. Rules will issue accord- 
ingly. There will be no order as to costs. 


K.L.B. | ——— Petition allowed; Mandamus issued. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice T. VENKATADRI. 
G. Palani Goundar and another .. Appellants* 
v 


Sellappan and another .. Respondents. 


Hindu Law— Minor —Guardian—De facto Guardian—-Mother can act as de facto guardian whils he 
husband ıs ahve but kis whereabouts are not known—Alienatton by mother—Validity. 


A mother can act as de facto aber during the life time of the father. Once it is held that the 
mother can act as a de facto guardian, she can sell the property for necessity and benefit and certainly 
‘he sale deed will be binding on the minorsons. It is equally well settled that the powers of alienation. 
ofa de facto guardian under the Hindu Law are the same as those of the lawful guardian. 


The true testto be applied in deciding a case ofalienation is one of necessity and not one ofauthority- 
of the person doing the act. 


Appeal against the decree of the Subordinate Judge, Erode, in Appeal Suit 
No. 211 of 1959, preferred against the decree of the District Munsif, Gobichetti- 
palayam, in Original Suit No. 676 of 1957. 


S. Stiarama Ayyar and S. Rajaraman, for Appellants. 

K. Sanjeevi Naidu and S. Thiagaraja Ayyar, for Respondents. 

The Court delivered the following Los, 

JupGMENT.—This appeal arises out of an action brought by the plaintiffs 
for recovery of possession of the suit property alleging that the sale deed executed 
by their mother in favour of thei: grandmother when their father was alive was not 


binding ard that the deferdants had no manner of any right, title or interest in the 
suit property. The facts that are necessary for the disposal of this appeal are the 


1. (1959) 2 M.L.J. 339. 
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following :—The plaintiff’s father one Karuppa Gounder got some family properties 
in the family partition, dated 29th November, 1936. He was also allotted certain 
debts which he was directed to discharge. The extent of the property allotted ‘to 
him was about 8acres 83cents and the debts amounted to about rupees two thousands. 
Soon after the partition he sold Kalingiam lands for discharging a portion of the family 
debts. He also executed a usufructuary mortgage, Exhibit B-3 in the case.on goth 
July, 1939; for a sum of rupees five hundred. Several suits were filed against him 
in 1939 and 1940 (vide Exhibits B-7 to B-g) for recovery ofmoneys. One Sinnammal 
filed one of such suits Original Suit No. 462 of 1939, on the file of the District Munsif’s 
Court, Gobichettipalayam, for recovery of the mortgage amount against the plain- 
tiffs’ father ar.d obtained a decree and she was taking steps to bring his properties 
for sale. While matters were at that stage the plaintiffs’ father left the village with- 
out giving any information about where he was going. It may be mentioned, that 
even at the time of the filing of the present suit his whereabouts were not known. 
‘The plaintiffs’ mother in order to save the estate from being proceeded against sold 
the suit property to her mother for the purpose of discharging the debts. The sale 
was on 5th December, 1941. Out of the sale price the plaintiffs’ grandmother dis- 
charged the debts of the plaintiffs’ father. The grandmother executed a settle- 
-ment deed the very next day, that is on 6th December, 1941 in favour of her grand- 
sons, the plaintiffs in the suit, giving them moiety of the property purchased, by her. 
‘The other moiety was disposed of by the grandmother to the defendants in the suit 
for a sum of rupees four thousands in the year 1950. The grandmother died in or 
about 1958. The plaintiffs have filed the present suit attacking the original sale 
deed executed by their mother in favour of their grandmother on the ground that 
it is not valid and binding on them. There is no controversy in regard to the debts 
incurred by the plaintiffs’ father and also the debts allotted to him at the time of the 
partition. Itis also clear from the evidence on record that the whereabouts of the 
plaintiffs’ father were not known both at the time when the plaintiffs’ mother exe- 
cuted the sale deed ard also at the time of these proceedings. 


The defendants resisted the suit contending that the sale by the plaintiffs’ mother 
was binding on the plaintiffs. 

The learned District Munsif gave a finding that the sale deed is valid and bind- 
ing on the plaintiffs and dismissed the suit. But on appeal the learned Subordinate 
Judge, on the short ground that the plaintiffs’ mother cannot act as the plaintiffs” 
guardian (de facto), while their father is alive, came to the conclusion that the 
sale deed executcd by her is not valid and binding on the plaintiffs, with the result 
he decreed the suit. Now it is against this judgment and decree that the defendants 
have preferred this appeal. 


The short point that arises for consideration is whether the plaintiffs’ mother in 
the circumstancs prevailing at the time of the execution of the sale deed could act as 
a de facto guardian and execute a sale deed in favour of the plaintiffs’ grandmother. In 
other words, can a mother act as de facto guardian while her husband is alive, though 
his whereabouts are not known. ; 


As far as our High Court is concerned, no member of a family other than the 
fathder or the mother has been recognised as having the right of guardianship 
(vide Chennappa v. Qnkarappa).+ But the point arises whether the mother can be 
the guardian during the lifetime of the father. It is useful to refer to the following 
passage at page 64 In the Law Relating to Minors by Ernest John Trevelyan, 1906 
edition. 

« On the death ofthe father, or in his absence, or in case of his having lost the right fof guardian- 
ship, and in the absence of a valid appointment by him, the mother 1s entitled to the guardianship 
of her minor children.” 

The learned author cites a case reporten in Modhoosoodun Mookerjee v. Fadub Chunder 
Banerjee®. In that case the father filed a suit for a declaration that his daughter's 


—— 
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marriage should be cancelled as it was contracted with an inferior Brahmin 
without his consent. The marriage was effected during his absence by his wife. 
Dealing with the case the Court observed : 


“The father of the girl is a Koolin, visiting after lengthened absences the mother of his daughter 
The mother, in his absence, is her guardian, in straitened circumstances ; and she gave her in marriage, 
to a Brahmin of an inferior grade to the plaintiff fora consideration of 200 rupees and the cere- 
monies were all duly performed. 


Under these circumstances, we have no doubt that the marriage is indissoluble aslaid down in 
the Vyvasta of the pundit.” 


In Gunga Pershad v. Phool Singh, a question arose whether a sale deed executed 
by a brother on behalf of himself and also as guardian ofhis minor brothers while 
their father was alive was binding on his minor brothers. The learned Judges 
observed: 

“But supposing that the father was alive at that time, it appears to me that, if Duryah Lall was 


de facto acting in the matter as guardian of his brothers, the plaintiff’s title would not be bad so far as. 
that objection 18 concerned.”’ 


In Kundan Lal x. Beni Pershad?, Tek Chand J., held that a bona fide encumbrance 
made by a de facto guardian of a Hindu minor for the benefit of the estate cannot be 
impeached by the minor on attaining majority on the mere ground that the guardian 
who purported to act on his behalf was not a legal guardian under Hindu Law ora 
guardian appointed under the Guardians and Wards Act. The facts in that case 
reveal that the sale deed was executed by the paternal uncle of the minor plaintiffs 
while their mother who was their natural guardian was alive. 


Though the case reported in Arunachala Reddi v. Chidambara Reddi*, may not 
be a direct case, it may be useful to refer to it for the proposition that an alienation 
made by a de facto guardian will be valid if for necessity noiwithstanding that there 
was atestamentary guardian in existence. 


It is, therefore, clear that the mother can act as de facto guardian during the life 
time of the father. Therefore, the conclusion arrived at by the Subordinate Judge 
that the mother cannot act as a de facto guardian while the father is alive is not correct 
Once it is held that the mother can act as a de facto guardian she can sell the pro- 
perty for necessity and benefit and certainly the sale deed will be binding on the 
minor sons. The powers of a defacto guardian were elaborately discussed in the 
classical judgment of Mahajan, J., reported in. Kondamudi Sri Ramulu v. Myneni 
Pundartkakshayya ard Tadavarti Bapayya and others v. Myneni Pundarikakshayya*. 
It was held in that case that a de facto guardian can sell the property in case of ne- 
cessity and the true test to be applied in deciding a case of alienation is one of ne- 
cessity and not one of authority of the person doing the act. It was observed that 


“ it is the necessity of the loan and the pressure on the estate that are the touchstones on which its. 
validity and binding character on the minor’s estate are judged. ” 


It is equally well settled that the powers of alienation of a de facto guardian under the 
Hindu Law are the same as those of the lawful guardian. In the instant case both 
the trial Court and the lower Appellate Court have found that there was necessity 
for the mother of the plaintiffs to execute a sale deed in favour of her mother for 
the benefit of the plaintiffs. When once it is found that the mother can act as a 
de facto guardian and that there is necessity for the alienation, the plaintiffs” 
suit has to be dismissed. 


This appeal is accordingly allowed but in the circumstances without costs. 
Leave granted. 


K.L.B. Oee Appeal allowed . 


a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—Mnr. Justice K. S. VENKATARAMAN. 


Raj Films Circuit .. Plaintffs* 
U. 
M.H.M. Munas .. Defendant. 
Contract Act (LX of 1872), sections 64 and 65—Scope of —Return of consideration—When could be claimed. 
The principle of sections 64 and 65 of the Indian Contract Act is that where a n at whos? 


instance a contract 1s voidable rescinds the same or where a contract becomes void, then the person 
who has received any advantage under such contract is bound to restore it tothe party from whom it 
‘was -received. : 


In a suit for recovery ofthe amount advanced and for damages filed by the plaintiff against the 
defendant on the footing that the defendant hascommitted breach of contract, and the time for perfor- 
mance under the contract has come to an end, it is not open to the defendant to contend that as far as 
he is concerned the contract is still alive and that he has not rescinded it. The principle of keeping 
alive can have application only when the contract is executory orwhere there is still something to be 
performed under the contract. It can have no application where time for performance has arrived 
and there has been a breach. Even if the defendant contends that the plaintiff is in breach, his only re- 
medy is to counter-claim'for damages and he cannot avoid the application of section 64 ofthe Con- 
tract Act. 


In the absence of any specific agreement to pay interest the plaintiff in such cases can claim in- 
terest on the amount due only under the Interest Act or section 34 ofthe Civil Procedure Code and 
not as damages. - 
Suit claiming refund of consideration paid under a contract when ‘defendant 
commitied breach of agreement or on plaintiff rescinding from contract. 


N. C. Raghavachan ard N. S. baradachari, for Plaintiffs. 
A. Jagannadhkad Rao, for Defendant. 
The Court delivered the followirg 


Jupoment.—This suit arises out of a contract Exhibit P-1 dated 6th December, 
1959, entered into between the plaintiffs and the defendant. The defendant Munas 
was then producing a film known as Devasundari in his studio in Madras. The 
plaintiffs are a firm of seven partners. They acquired under the contract right to 
distribute the Tamil version of the said film in Tamilnad in different centres. As 
consideration for the acquisition of the right of distribution they agreed to advance 
a sum of Rs. 1,30,000 to the defendant. Actually they advanced a sum of Rs. 5,000 
on 16th November, 1957 itself before the contract was formally entered into, 
obviously at the time of the negotiations. The payment of the balance of Rs. 1,2 5,000 
had to be made in instalments before 5th January, 1958. As a matter of detail, 
Rs. 45,000 had to be paid on or before 12th December, 1957, Rs. 40,000 on or 
before goth December, 1957 and the last instalment of Rs. 40,000 had to be paid on 
or before 5th January, 1958. The contract gave them the right of distribution 
for two years from the date of the agreement itself. It required some explanation 
as to how the contract provided for distribution from the date of the agreement itself 
when the picture was not yet ready for release. The plaintiff’s explanation is that 
the picture was expected to be released in January, 1958 itself and therefore it was 
not expected that there would be any delay in the release of the picture. The 
plaintiffs were to get a commission of 12} per cent on the collections. Otherwise 
they had to meet their own expenses. The repayment of the advance of Rs. 1,30,000 
‘was provided for by payment of Rs. 40,000 every fortnight from the time of the re- 
gi of the picture. The defendant had to make the facilities for publicity avail- 
able. 


Excluding the sum of Rs. 5,000 paid on 16th November, 1957, the plaintiffs 
paid Rs. 20,000 on 20th December, 1957, Rs. 20,000 on 26th December, 1957, 
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Rs. 5,000 on 6th December, 1958 and Rs. 40,000 on 22nd January, 1958, thus 
making up a sum of Rs. 90,000. They did not pay the last instalment of 
Rs. 40,000 (due on 5th January, 1958) and even in respect of the second 
and third instalments of Rs. 45,000 and Rs. 40,000 there was some delay in 
the payment. The plaintiffs’ case is that the defendant acquiesced’ in 
the delay of the payment of the second and third instalments, and so far as 
the last instalment of Rs. 40,000 was concerned, it was not paid because 
the defendant could not release the picture in January, 1958 as promised. 
According to the plaintiffs, the defendant was content to take the balance 
of Rs. 40,000 at or just before the time when the picture would be ready for 
release. Actually the plaintiffs went on writing to the defendant from time to 
time urging him to release the picture ; but the defendant did not release the picture. 
On the faith of the defendant’s representation that the picture would be released 
at least in February, 1958, the plaintiffs set up an establishment in Madurai and 
Madras, the headquarters being at Vijayawada. The defendant used to fix some 
dates for the release of the picture but only to postpone them. The correspondence 
with the defendant thus went on from 17th February, 1958 starting with Exhibit 
P-2, and according to the evidence lasted till 24th February, 1959, Exhibit P-15. 
It is alleged that with the consciousness of the guilt in delaying the release of the 
picture, the defendant agreed in February, 1959 to give interest on the advance of 
Rs. 90,000 already made by the plaintiffs at 12 per cent with effect from the dates 
ofrespective payments of the amounts aggregating to Rs. 90,000 though the contract 
itself has stipulated that the advance was not to carry interest. The plaintiffs pointed 
out in their letter Exhibit P-15 dated 24th February, 1959 that this promise to pay 
interest would not be a substitute for the profits which they expected to realise fom 
this venture. They therefore urged him once again by the said letter Exhibit 
P-15 of 24th February, 1959 to make arrangement for the release of the: picture. 
But as usual the defendant did not reply. Finally on 2nd May, 1961, the plaintiffs 
issued a lawyer’s notice, Exhibit P-16, reciting all the facts and making a demand for 
the return of the sum of Rs. 90,000 with interest, the establishment expenses of 
Rs. 12,000 and damages of Rs. 25,000 being the estimated loss of commission 
which they would have earned, had the picture been released. The interest claimed 
in the notice was Rs. 35,000 at the rate of 12 per cent. 


It was then for the first time that the defendant came forth with the defence 
in the reply notice Exhibit P-17 dated 13th May, 1961 stating that it was the plain- 
tiffs who were in default because they had not paid the second and third instalments 
of Rs. 45,000 and Rs. 40,000 in time and had not paid the last instalment of 
Rs. 40,000 at all though the defendant had been insisting on the payment thereof, that 
the defendant had never agreed to pay interest on the advance and that it was the 
plaintiffs who were liable to pay him damages to the tune of Rs. 1,00,000 because it 
was on account of the default of the plaintiffs he was not able to release the picture. 
In Exhibit P-16, 24 hours’ time was given to the defendant for payment of the amount 
of Rs. 1,62,000 demanded. That time having expired, the plaintiffs instituted the 
suit on gth May, 1961 claiming a sum of Rs. 1,16,500. This sum made up of 
Rs. 90,000, the advance actually made, Rs. 18,000 towards interest (interest is 
claimed only at 6 per cent instead of 12 per cent) and Rs. 8,500 for the cost of the 
establishment at Rs. 500 per month from 6th December, 1959. The plaintiff, 
state that though they are entitled to claim damages to the extent of Rs. 25,00, 
for breach of contract on the part of the defendant, they do not claim that amount. 


The defence of the defendant is that it was the plaintiffs who were in breach 
in not having paid the second and third instalments of Rs. 45,000 and Rs. 40,000 
in time and in not paying at all the last instalment of Rs. 40,000. That was an essen- 
tial condition of the agreement and it was the non-fulfilment thereof which was the 
cause of the defendant not releasing the picture. His liability to repay would arise 
only in the first fortnight after the release, and since the release was rendered im- 
possible by the plaintiffs, the claim even in respect of the return of Rs. go0,000 is 
premature. He did not agree fo pay interest and the claim for interest is unsustain- 
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able. - The plaintiffs did not incur establishment charges as claimed and in any 
case that claim also is not maintainable. 
The issues framed in the suit are: l 


“1. Didthe defendant commit breach of agreement as alleged by the Po or were the 
plaintiffs guilty of breach of terms of agreement as contended by defendant and if so, are the plain- 
tiffs not entitled to sue for return of monies ? 


r 


2. Whether the suit is premature ? , 

3. Whetherfthe plaintiffs are entitled to recover the sum of Rs. 90,000 (Rupcess ninety 
thousand)? 

4. Whether the plaintiffs are entitled to interest as claimed ? 


5. Whether the plaintiffs are entitled to establishment charges of Rs 8,500 (Rupees eight thousand 
and five hundred) ? 


6. To what relief are the plaintiffs entitled ?” 


On behalf of the plaintiffs three witnesses have been examined. P.W. r 
is Kamaraj, the husband of one of the seven partners of the plaintiff firm. It was 
he who negotiated this deal and who later contacted the defendant about the 
release of the picture, though he did not have any express written authority for the 
purpose. He swears that in February, 1959, the defendant agreed to pay interest 
at 12 per cent on the amount of the advance, though the contract had stipulated 
that it was not to carry interest. He reported this to the plaintiff firm and it was 
thereupon that the letter Exhibit P-15 was written to the defendant. He explained 
generally how the defendant was postponing release of the picture and agreed to take 
the final instalment of Rs. 40,000 at the time of the release of the picture and how 
the plaintiffs were all along ready and willing to pay that Rs. 40,000. 


P.W. 2 is the Manager of the plaintff firm at Vijayawada and maintains 
the accounts. He speaks to the incurring of the expenditure on the establishment. 


P.W. 3 one Mr. Sastri, was a part-time employee of the plaintiff firm in Madras. 
Actually he was a permanent employee of Poorna Pictures of which Kamaraj is 
the Managing Director and the office of the plaintiff firm was located in the premises 
of Poorna Pictures in Thyagarayanagar. P.W. 3 has been examined to disprove 
the suggestion of the defendant that he was making demands for the sum of 
Rs. 40,000 over the telephone. P.W. 3 stated that there was no such demand to 
his knowledge. 


On the side of the defendant, the defendant has examined himself. 


I have no doubt on the evidence on record that it was the defendant who was 
in default. The entire correspondence starting with Exhibit P-2, dated 17th February; 
1958 and ending with Exhibit P-15 dated 24th February, 1959 and the recital 
of the facts in the lawyer’s notice Exhibit P-16 clearly show that the plaintiffs had 
opened an office in Madurai believing the representation of the defendant that 
the picture would be ready for release at least in February, 1958, that they were 
repeatedly asking the defendant to release the picture and that the defendant was 
postponing the release thereof. On one occasion he fixed 20th February, 1959 for 
the date of the release (vide Exhibit P-11, the letter dated 6th January, 1959). 
But shortly thereafter he postponed the date to 6th March, 1959 (vide the letter 
Exhibit P-12, dated 16th January, 1959). Exhibit P-15 dated 24th February, 1959 
written by the plaintiffs rightly points out how the plaintiffs were put to difficulty 
on account of this postponement in their engagements with the owners of the theatres. 
Theatres had been fixed up on the basis of the picture being released on 28th February, 
1959 and it was difficult to persuade the theatre owners to agree to the postpone- 
ment to 6th March 1959. The entire correspondence as well as the evidence of P.W. 
I leave no doubt in my mind that the plaintiffs were very keen on getting the picture 
released early and it was the defendant who was postponing the release. I am also 

quite satisfied that the defendant has no grievance about the small delay in the - 
p?yment of the second and third instalments of Rs. 45,000 and Rs. 40,000 and that 
he agreed to take the last instalment when he himself would be ready to release the 
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picture. It is very significant that nowhere till the reply notice Exhibit P-17 dated 
13th May, 1961 had the defendant complained either about the small delay in the 
payment of second and third instalments or the non-payment of Rs. 40,000. Even 
when he wrote Exhibit P-11 dated 6th January, 1959 fiXing 20th February, 1959 
at the date of the release of the picture, and Exhipit P-12 dated 16th January, 1959 
postponing the date to 6th March, 1959, he did not refer at all to the non-payment. 
of the last instalment of Rs. 40,000. Even more significant is the fact that though 
Exhibit P-15 dated 24th February, 1959 sent by the plaintiffs by registered post 
stated that he had agreed not to receive the balance of Rs. 40,000 and agreed to 
pay interest to the plaintiffs on the amount advanced, he did not send a reply re- 
pudiating the allegations. The defendant would go to the extent of saying that he 
did not peruse the letter Exhibit P-15 and that he generally left it to his staff to per- 
use the correspondence and bring to his notice only such letters as in the opinion 
of the staff demanded his personal attention. I find it impossible to accept this 
evidence. The evidence clearly established that it was the detendant who was some- 
how delaying releasing the picture, and therefore as a matter of probability, it is 
not surprising that he was content to receive payment of the last instalment of 
Rs. 40,000 till such time as he would be in a position to release the picture. 


In view of the fact that the evidence clearly established that it was the defendant 
who delayed releasing the picture, it is unnecessary to enquire into the motives 
which prompted him to delay the release of the picture. But it looks probable as 
suggested by the plaintiffs, that the Malayalam version of the picture was not quite 
a success and the defendant wanted to wait tillthere was improvement in the recep- 
tion of the Malayalam version before releasing the Tamil version. I find on Issue 
1 that it was the defendant who committed breach of the agreement and the plaintiffs 
are not guilty of breach as contended by the defendant. On this finding it follows 
that the plaintiffs are entitled to recover the sum of Rs. 90,000 which was advanced. 
by them (I shall come to the other two amounts later). The plaint, however, has 
been amended setting forth an alternative case thateven on the footing that the 
plaintiffs are in breach they are entitled to recover the advance of Rs. g0,000. 
That is on the principle of sections 64 and 65 of the Indian Contract Act which run: 


“64. When a person at whose option a contract is voidable rescinds it, the other party thereto 
need not perform any promise therein contained in which he is promisor. The party rescinding a 
voidable contract shall, if he has received any benefit theeunder from another party to such contract, 
restore such benefit, so far as may be, to the person from whom it was received. 


65. When an agreement is discovered to be void, or when a contract becomes void, any person 
who has received any advantage under such agreement or contract is bound to restore it, or to make 
compensation for it to the person from whom he received it.” . 


With regard to the scope of these sections, it is useful to refer to the decision of 
the Privy Council in Muralidhar Chatterji v. International Film Company, Lid., 
which has been followed by Jagadisan and Kailasam, IJ., in Sri Lakshmi Talkies v. 
W.M.S. Tampoe*. Asan interesting detail, it may be mentioned that they are also cases 
relating to distribution of films. In Muralidhar Chatterji v. International Film Company}, 
the defendants imported films into India and undertook to give films to the plaintiff 
for distribution. The plaintiff paid certain amounts to the defendants and put an 
end to the contract on 12th December, 1936 alleging that the defendants were in 
breach. The defendants deaied that they were in breach but anyhow they accepted 
the plaintiff’s repudiation of the contract. It was found at the trial that it was the 
plaintiff who was at fault. But even on that footing it was held that the plaintiff 
was entitled to recover the sums advanced under the contract and that the remedy 
of the defendants was only to counter-claim for damages. Since the correct pro- 
cedure had not been properly grasped till then, the matter was remanded by the 
Privy Council to enable the defendants to plead their cross-claim and to have it tried, 


Sri Jagannadha Rao, learned Counsel for the defendant tries to distinguish 
the Privy Council decision by saying that it was a case where the defendants had 
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rescinded the:contract within the meaning of section 64 of the Contract Act, and 
therefore it was that they became liable to return the advance which had been made 
‘by the plaintiff. .The learned Counsel contends that that principle should not 
apply to this-case, and that so far as this case is concerned, the stand of the defendant 
is that he. was keeping’ the contract alive and never wanted to put an end to it. 
He urges that on the assumption that the plaintiffs were in breach in not paying the 
last instalment of Rs. 40,000 (which of course is the hypothesis for the alternative 
claim of the plaintiffs with which alone I am dealing now) it is not open to the 
plaintiffs to insist that the defendant should rescind the contractso as to enable the 
plaintiffs to take advantage of the provisions of sections 64 and 65 of the Contract 
Act and claim recovery of the sum of Rs. 90,000. 


But this argument of the learned Counsel for the defendant is untenable, 
“because the contract expired ón 6th December, 1959 at the latest and the defendant 
admits that there has been no agreement to extend the period of the contract (vide 
page 28 of, the evidence), and once the period fixed for the performance of the 
plaintiffs’ obligation of payment of Rs. 40,000 has come to an end under the con- 
tract and there has been no extension of the time of performance, it is not open to 
the defendant:to avoid the applicaticn of sections 64 and 65 of the Gontract Act 
as explained in the decision of the Privy Govncil by saying that he still wants to 
keep the contract alive. The contract is dead and ıt is not open tc the defendant 
to keepitalive. Thatin such asituation itis not possible for the detendant to keep 
the contract alive is clear from the decision of Rajamannar, C.J., and Venakatarama 
-Aiyar, J., in Kumaraswami v. Karuppuswami1, The learned Judges say at page 791 : 


“Therefore the principle that it is open to keep thie contract alive can have application only when 

„che contract is executory or where there is stillsomething to be performed under the contract. It can 

have no application where time for performance has arrived and there has been a breach. When a 

contract has been broken, it is dead and there is nothing which could thereafter be kept alive. Even 

if the parties subsequently come to an agreement in respect of the same subject-matter it is in law a 

new contract. Thus there is a fundamental difference between a refusal to perform a contract before 
performance has become due and a failure to perform it after it has become due. ”’ 


In such a situation the only remedy of the defendant (on the assumption that 
the plaintiffs are in breach and not the defendant) would be to counter-claim for 
damages, as pointed out by the Privy Council in the decision cited above. He can- 
not resist the claim for the return of the sum of Rs. 90,000. The defendant has not 
‘counter-claimed damages and no such question arises. 


" Sri Jagannadha Rao has cited the decision ot Madhavan Nair, j. ig Vatravan v. 
Kannappa*. In that case the defendant had agreed to sell the plaintiff 500 bags of 
rice at Rs. 11-11-0 per bag-within three weeks. He supplied only 130 bags, and 
did not supply the balance. After deducting the value of 130 bags, the plaintiff 
sought to recover the excess of the amount paid by him and also damages. The 
defendant pleaded that there was an understanding that the plaintiff should pay 
the price of the entire quantity and had committed breach of that undertaking. 
‘At was found as a fact that there was such an understanding and of course 
the plaintiff had not offered to pay the entire price. It was in such circumstances 
the dismissal of the suit was confirmed by this Court in Second Appeal. Madhavan 
-Nair, J., observed : 


“ In the present case the contract consists of reciprocal promises to which section 54 of the Indian 

‘Contract Act will apply. The option to perform his part of the contract is always available to the 

defendant, but this does not mean that the plaintiff can insist on the defendant performing his promise 
without himself performing what he has undertaken to do. ” 


_As pointed out earlier by me, these observations cannot be availed of in the present 
case because the contract was at an end on 6th December, 1959 itself at the latest, 
and thereafter the defendant could not keep the contract alive. The contract 
has become void under section 65 of the Gontract Act as explained by the Privy 
“Council and the duty of restoration would emerge. 


1. (1952) 2 M.L.J. 785. 2. A.I.R. 1925 Mad. 1029. 
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Sfi Jagannadha' Rao. has; also cited ,the decision of Ramabhadran, J.G., in 
Ram Chandar. Jagan Nath’, There one Ram Chandar took:on lease a bamboo forest 
from the Forest Department.;. He transferred his right to Jagan Nath who paid 
Rs. 250 as earnest money and Rs. 1,000 for the first instalment but did not pay 
the subsequent instalments. The result was that the licence was cañcelied. Jagan 
Nath sued to recover inter alia the. sums paid: by him. It was held-that he having 
failed to perform his part, of the contract by not paying the second instalment in 
time it wad not open to him to turn round and’ accuse Ram Chandar of breach of 
contract. It was pointed out that the provisions of section 54 of the Contract 
Act were attracted. This was all that was decided in that case a the matter 
does not seem to have been argued with reference to sections 64. and 65 of the Gon- 
tract Act. Hence that decision cannot be taken as authority for the question we 
are now considering. E : 


I find therefore on Issue 1 thai the plaintiffs are entitled to the return of 

Rs. 90,000. 
o 7 e e eek . 4 . ye , DES 

The next question is about the Bee of Rs. 18,000. Under the provisions 
of the Interest Act (XXXH of' 1839) interest would be payable from the 
date of demand made by the notice Exhibit P-16. This must have reached the 
defendant about 4th May, 1961 and interest can accordingly be claimed at 6 per 
cent. from 4th May, 1961. As for the claim prior to that period, Sri N. C. Ragha- 
vachari, learned Counsel for the Llaintiffs, admitted that in view of the decision of 
the Privy Council in B. N. Ry. Co., Lid. v. Ratanji Ramji? the claim for interest could: 
not be sustained by way of damages but could besustained only on foot of the oral 
agreement spoken to by Kamaraj (P.W. 1). I am prepared to accept the evidence 
of P.W. 1 on that point, particularly because it was brought to the notice of the 
defendant in Exhibit P-15 dated 24th February, 1959 and there was no reply by 
. the defendant. Though the notice Exhibit P-15 does not mention that the rate of 
interest agreed upon was 12 per cent, I am prepared to accept the evidence of P.W.1 
about the rate of interest, particularly because as early asin Exhibit P-4, the plaintiffs 
had stated that they were losing 12 per cent. interest on the capital. But I am afraid 
itis mot possible to give effect to the agreement because of two reasons. Firstly, 
P.W. 1 was not authorised to enter into such an agreement, and secondly, there does 
not appear to have been any consideration for the contract to pay interest. Accord- 
ing to the plaint, the defendant offered to pay interest in consideration of the plaintiffs 
giving him a short time. Itis not clear how much time the defendant wanted, and 
whether the plaintiffs agreed to give that time. P.W. 1 has not given any positive 
evidence about it and his replies, such as they are, suggest that the plaintiffs were 
not willing to give further time (see page 15 of the evidence), though questions 
were put specifically only with reference to the request for time made in August, 
1959. I hold, therefore that the plaintiffs are not entitled to interest prior to 4th 
May, 1961, but from thai date they will be entitled to interest under the provisions 
of the Interest Act. Section 34, Civil Procedure Code is an additional reason 
for giving them interest from the date of the plaint as pointed out by the Privy 
Council in B.N. Ry Co., Lid. v. Ratanj: Ramji’. 


As for the claim of Rs. 8,500 for establishment, it may be noted that it is 
claimed only in respect of the period after 6th December, 1959. But by that date 
the period fixed in the contract was at an end and it is not the plaintiffs’ case that 
there was any agreement to extend it. Hence, at least after that date, the plaintiffs 
had no right to keep any establishment for the distribution cf this picture. This 
claim, therefore, fails. ne 


My answers to the issues are as follows :— 
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Issue 1.—It was the defendant who committed breach. There was no breach 
by the plaintif. The plaintiffs are entitled to the return of Rs. 90,000 and interes 
thereon at 6 per cent. per annum from 4th May, 1961. 


Issue 2.—The claim is not premature. 
Issue 3.—The issue is answered in the affirmative. 


Issue 4.—The plaintiffs are entitled to interest at 6 per cent from 4th Mays 
1961. 
Issue 5.—This issue is answered in the negative. 


Issue 6.—In the result there will be a decree in favour of the plaintiffs for 
Rs. 90,000 with interest thereon at 6 percent from 4th May, 1961 with proportionate 
costs. The defendant is given one month’s time to pay the amount, but the attach- 
ment will continue. ; 


R.M. — Suit decreed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 
PRESENT :—MR. Justice G. R. JAGADISAN. 


S. P. Sahul Hamid .. Appellant * 
0. 
P. M. Abdul Majid and others .. Respondents. 
Execution sale—Purchaser of ty at—When protected—Bona fides—Burden of — Decree on 
mortgage for sale—Order for sale—Purchase by stranger—Decree at variance with j ubsequent amend- 


ment of decree—Purchaser failing to refer to judgment to ascertain terms—If pro —Claim to bs bona fide 
urchaser for value—Sustainability. 


A third party purchaser who acts bona fide and purchases a property in Court auction sale in execu- 
tion of a decree gets an indefeasible title once the sale is confirmed, even ifthe decree happens ultimately 
to be reversed or modified in appeal or modified by an amendment which, in effect is a variation ofthe . 
decree, the principle being that a bona fide purchaser who is not a party to the decree should be protec- 
ted from the sale being defeated by reason of subsequent events which might affect the decree. 


The essence of bona fides or good faith is honesty. Omission to investigate title may be evidences 
if it is not explained, of a design inconsistent with bona fide dealing to avoid knowledge of the title- 
Negligence bordermg on recklessness or complete indifference is hardly inconsistent with bona fides- 
Whether a person acted in good faith in purchasing the property in a Court sale is largely a question. 
of fact and the burden is on the party claiming to have acted bona fide to prove that he acquainted him- 
self fairly with the proceedings in Court which resulted in the decree put in execution and that he acted. 
as a man of ordinary prudence and caution, exercising such diligence as may be expected of a person 
pene with his money to make a purchase. It is not open to the purchaser to say that he need not 

ook beyond the four corners of the decree or the terms of the Order of the Court directing a sale on the 
assumption that the test of bona fide is satisfied on a perusal of the decree and the order for sale only. 
There is no presumption that a third party purchaser is a bona fide purchaser for value. Where he neg- 
lected to look into the judgment which would show the real state of things, he cannot claim to have 
acted bona fids by merely looking into the decree which was at variance with the terms of the judgment. 


Appeal against the order of the Subordinate Judge of Tirunelveli, dated rst 
April, 1960 and made in Appeal No. 16 of 1960 (Original Suit No. 270 of 1956, 
District Munsif’s Court, Tirunelveli). 


R. Ramamurthi Ayyar for T. R. Mam, for Appellant. 
T. R. Ramachandran, for Respondent. 


The Judgment of the Court was delivered by 


Fagadisan, J.—This Second Appeal arises out of proceedings in execution of 
a mortgage decree. The appellant is a Court-auction purchaser in execution 
of that decree. Respondents 1 to 3 claimed that they were entitled to the eastern 
half of the property purchased by the appellant. The proceedings commenced 
as an original suit in the first instance, but was subsequently converted into an 
application under section 47 of the Civil Procedure Code. Respondents 1 to 3 
were the plaintiffs and the appellant was the first defendant. The first Court, 
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the executing Court, dismissed the application, but on appeal by the appellant 
herein before the Court of Subordinate Judge of Tirunelveli, respondents 1 to 3 
have been declared entitled to the property claimed by them. Hence this second 
appeal. 

The facts are as follows :—The subject-matter of the dispute between the 
parties is a house within the limits of Melapalayam Panchayat. The entire house 
is described in the application as the first schedule. The portion claimed by the 
respondents 1 to 3 is described in the second schedule. The second schedule is the 
eastern halfofthe entire house. This property originally belonged to one Muhamad 
Abdullah Labbai. He died leaving behind him his son, Sahul Hamid, and two 
daughters, Asan Bathummal Bivi and Aminal Bivi. Respondents 1 to 3 are the 
children of Asan Bathummal Bivi. Asan Bathummal died a good many years 
ago. She had another son called Abdul Jaleel. The property devolved upon 
the heirs of Abdullah Labbai ; Sahul Hamid bocame entitled to a half share, and 
each of the daughters, Asan Bathummal and Aminal Bivi became entitled to a 
quarter. Aminal Bivi conveyed her quarter share in the house to respondents 1 to 
3 and Abdul Jaleel under two deeds, dated 2nd June, 1946 and 11th June, 1946. 
Abdul Jaleel relinquished his interest in this property and in the other properties 
belonging to Abdullah Labbai in favour of respondents 1 to 3 under a release deed, 
dated 15th March, 1951. It will be convenient to refer to respondents 1 to 3 as 
the respondents in this Judgment. Thus, the respondents became entitled to the 
half share in the first schedule house. The other half share belonged to Sahul 
Hamid. In 1946, Sahul Hamid, claiming to be the exclusive owner of the property, 
executed a mortgage bond in favour of one Abdulla Taraganar. This was behind 
the back of the respondents. Unaware of this mortgage the respondents filed a 
suit for partition in Original Suit No. 449 of 1951 on the file of the District Munsif, 
Tirunelveli, claiming their half share in all the properties of Abdullah Labbai 
including the suit property. The mortgag>e, Abdulla Taraganar was not impleaded 
as a party. Sahul Hamid, who was the first defendant in that suit, appears to have 
raised a contest disputing the respondents’ claim for a share. Abdulla Taraganar, 
the mortgagee, instituted a suit to enforce the mortgage, Original Suit No. 420 of 
1952 on the file of the same Court, but he, however, impleaded the respondents, 
as defendants 2, 3 and 6. They contended that Sahul Hamid was not competent 
to execute a mortgage, as if he was the full owner of the property, and that the 
mortgage would not bind their half share. Findirg himself in a difficult predica- 
ment, Abdulla Taraganar discreetly exonerated the respondents from the mortgage 
claim. It is specifically stated in the judgment in Original Suit No. 420 of 1952 
that the respondents are exonerated from the suit. But, unfortunately, however, 
the decree that was drafted in pursuance of that judgment made it appear, as if 
all the defendants in the suit, the mortgagor Sahul Hamid and the present respon- 
dents, were jointly and severally liable to pay the mortgage decree. Nobody 
noticed this defect in the decree, at the time when it was drafted. The partition 
suit filed by the respondents ended in a final decree on 5th February, 1954. There 
was a partition, of all the assets of late Abdulla Labbai, by metes and bounds and 
eventually the eastern half of the suit property, which is the second schedule, 
was allotted to the respondents. In execution of the decree, they applied to the 
Court for delivery of possession of the second schedule property, but they were 
met with the obstruction of the appellant. It must now be mentioned that, in 
execution of the mortgage decree obtained by Abdulla Taraganar against Sahul 
Hamid after exonerating the respondents, the entire hypotheca, namely, the first 
schedule was sold in Court-auction, and the appellant became the purchaser. It 
is true that ostensibly he is a third party purchaser. It is, however, alleged by the 
respondents that he is only a creature of Abdulla Taraganar. Be that as it may, 
the respondents could not take delivery of the property from the appellant. After 
some infructuous attempts to get delivery of the property, the respondents filed 
an application for amendment of the mortgage decree in Interlocutory Application 
No. 618 of 1954 in Original Suit No. 420 of 1952, to have the decree in the mortgage 
action corrected and redrafted in accordance with the judgment therein. The 
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appellant, the Court-auction pyrchaser, was impleaded as a party to this application, 
and he objected to the amendment. But his objection was overruled, and the 
amendment prayed for was granted. The learned District Munsif, who disposed 
of the amendment application, however, observed thus : 


«The auction purchaser has purchased only the right, title and interest of the first defendang 
and he would be entitled to the same even if the amendment is allowed.” 


A civil revision petition was filed in this Gourt by the auction purchaser, which 
was dismissed by Basheer Ahmed Sayeed, J., even at the stage of admission. 
The learned Judge observed thus : . ee 


‘This order is not to be taken as adjudicating upon the rights of the auction purchaser. There 
is no reason to interfere....... a 


Under these circumstances, the respondents filed the suit, Original Suit No. 270: 
of 1956, which was later on converted into an application under section 47 of the 
Civil Procedure Code, for a declaration of their title to the second schedule property 
and for possession with mesne profits at the rate of Rs. 80 per year. The learned 
District Munsif who held an enquiry into the application, reached the conclusion 
that, the appellant was a bona fide third party Court-auction purchaser, who purchas- 
ed the property believing in good faith that the decree made the respondents as 
much liable as the original mortgagor himself, and that therefore, even if they had 
succeeded in getting a half share of the property as a result of the partition suit, 
they could not put forward their title as against him. This judgment was set 
aside by the learned Subordinate Judge, on the ground that there was no warranty 
of title in a Court sale, and that, if in fact and in truth, the respondents were entitled 
to a half share, the mere fact that the appellant purported to purchase the entire 
property would not clothe him with a higher title than what the original mortgagor 
had in respect of the property. I may at once observe that the judgment of the 
learned Subordinate Judge has missed the real point in controversy between the 
parties. ,To say the least, his judgment is unsatisfac‘ory. 


The real point that arises for consideration in this Second Appeal 1s, whether 
the appellant is a bona fide third party Court-auction purchaser, who purchased the 
roperty on the faith of the terms of a decree which’ have now been corrected as 
eee not in conformity with the judgment. If the mortgagee, Abdulla Taraganar, 
had purchased the property himself, he could not have successfully resisted the 
claim of the respondents. It is now settled law that a third party purchaser who 
acts bona fide and purchases a property in a Court-auction sale in execution of a 
decree, gets an indefeasible title, once the sale is confirmed, even if the decree 
happens to be ultimately reversed or modificd on appeal. The rights of such a 
person are different from the rights of a decree-holder purchaser, who, in the event 
of the decree being set aside, is bound to restore the property back to the original 
owner by way of restitution. In the present case, it is true that the decree itself 
has not been reversed or modified but, in my opinion, the amendment of the decree 
is, in effect, a variation of the decree. I have, therefore, to uphold the claim of 
the appellant, ifit were to be found that he is a bona fide purchaser. The distinction 
between a decree-holder purchaser and a third party purchaser was pointed out 
by the Judicial Committee in Nawab Zain-ul-Abdin Khan v. Muhammad Asghar Alt 
Khant. Sir Barnes Peacock, who delivered the judgment of the Board, observed. 
thus at page 15: i 


“It appears to their Lordships that there is a great distinction between the decree-holders who. 
came in and purchased under their own decree, which was afterwards reversed on appeal, and the 
bona fide purchasers who came in and brought at the sale in execution of the decree to which they 
were no parties, and at a time when that decree was a valia decree, and when the order for the sale 


was a valid order. <4 
EEE So in this case, those bona fide paan who were no parties to the decree which was 
then valid and in force, had nothing to do her than to look to the decree and to the other of sale.” 
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This decision lays down the principle that a bona fide purchaser, who is not a party 
to the decree should be protected from the sale being defeated by reason of the 
subsequent events which might affect the decree. I do not, however, understand. 
the observation of the Board, as laying down an inflexible rule of law that there is. 
no duty cast upon a purchaser bevond looking to the decree and to the order of sale. The 
word bona fide has to be understood and interpreted according to the context in 
which it occurs, and according to its real import in that context. For example, a 
ona fide sale might mean that the alleged transaction is not a sham affair. A bona. 
fide dispute can only mean a situation of real contest and not a mock quarrel. A 
bona fide Gourt-auction-purchaser refers to a person who has not purchased litigation 
but property for investment or other purposes. Bona fide means good faith. The 
essence of good faith is honesty. Generally speaking, negligence may not be 
incompatible with good faith. Good faith is defined in the General Clauses Act X. 
of 1897, as : 

“ A thing shall be deemed to be dons in good faith where it is in fact done honestly, whether it 
is done negligently or not.” 
That definition, of course, may not strictly be applicable to a consideration of a 
question like the present but it is useful to some extent, for the purpose of ascertaining 
the true context and meaning of the word, bona fide or good faith. But even negli- 
gence may, in a particular context, mean lack of bona fides. Lord Selbourne 
observed in Agra Bank v. Barry! thus at page 157: 

“ Omission to investigate title may be evidence if it is not explained, of a design, inconsistent 
with bona fide dealing, to avoid knowledge of the title.” 
Negligence, bordering on recklessness or complete indifference, is hardly consistent 
with bona fides. It is the state of mind that determines the question of bona fides. 
The question, therefore, whether a person acted bona.fide in purchasing the property 
in a Court sale is very largely one of tact and resolves itselfinto this. Did he acquaint 
himself fairly with the proceedings in Court which resulted in the decree put in 
execution? Did he act as a man of ordinary prudence and caution, exercising 
such diligence as may be expected of a person who was parting with his money to. 
make a purchase? The law has, no doubt, not prescribed any minimum or maxi- 
mum, as regards the standard of care and caution necessary before a person can 
answer the description of a bona fide purchaser. But certainly a person cannot 
say that he need not look beyond the four corners of the decree or the terms of the 
order of the Court directing a sale, on the assumption that the test of bonu fides is 
satisfied on a perusal of the decree and ‘the order for sale. 


Mr. R. Ramamurthi Iyer, learned Counsel for the appellant, referred me to 
the decision in Rewa Mahton v. Ram Kishen Singh®, which is also a case of the Judicial 
Committee, in support of his contention that theré is no duty on the part of a third. 
party seeking to purchase property beyond acquainting himself with the terms of 
the decree. In that case, the Couit ordered sale in execution of a decreee. As a 
matter of fact, the judgment-debtor had a cross-decree against the decree-holder. 
Without setting off the cross-decree, the decree-holder executed the decree for the 
full amount. A third party bona fide purchased the property in execution of the 
decree. The Judicial Committee held : a 

ee ere a purchaser of the property sold is not bound to inquire into the correctness of the order 
for execution, any more than into the correctness of the judgment upon which the execution issues. .... . 
he is not bound to inquire whether the judgment-debtor holds a cross-decree of higher amoun 


against the decree-holder any more than he is to inquire, in an ordinary case, whether the decree, 
under which execution has issued, has been satisfied or not.............04. . 


Where property, sold in execution of a valid decree, under the order of a competent Court, was 
purchased bona fide, and for fair value : Held, that the mere existence of a cross-decree for a higher 
amount in favour of the judgment-debtor, without any question of fraud, would not support a suit by 
the later against the purchaser to set aside the sale.” 


It must be noted that, even by the exercise of ordinary diligence, it would not have 
been open to the purchaser in that case to ascertain whether the judgment-debtor 
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held another decree against the decree-holder. But in the present case, the easiest 
thing for the Court-auction purchaser would have been to asccrtain the contents of 
the judgment upon which the decree was founded. Learned Counsel also referred 
me to a decision of Subba Rao, C.J., (as he then was) in Lakshminarayana v. Ramanna'. 
I do not think that that case is really of any assistance in the present context. It was 
contended in that case that there was an essential distinction betwcen an ex parle 
decree and a decree on merits, and that, therefore, the decisions holding that the 
title of a third party purchaser in execution of a decree is not affected by the reversal 
of the decree would not apply to a case of purchase in execution of an ex parte decree. 
The learned Chief Justice, if I may say so with respect, rightly repelled this conten- 
tion. An execution sale in favour of a third party to the decree remains 
unaffected by a subsequent modification or extinction of the decree. The position 
would be the same whether the decree is passed after contest or on submission to 
decree or by remaining ex parte. 

What are the facts in the present case? ‘There is an averment, and I may 
say itis only a bare averment on the part of the respondents, that the appellant 1s a 
dummy for Abdulla Taraganar. Except that both of them are Muslims, there is no 
evidence to show that Abdulla Taraganar nominally purchased the property in the 
name of the appellant. But, in my opinion, the burden of proof is upon the Court- 
auction-purchaser, the appellant, to show that he acted with bona fides. There is 
no presumption that a third party purchaser is a bona fide purchaser tor value. It is 
significant to note that the purchaser has not gone into the witness-box, to depose 
to the circumstances under which he made the purchase. Apparently, he avoided 
the witness-box, being apprehensive that he might come out in his true colours, if 
he were to face a cross-examination. An adverse inference will have to be drawn 
from the appellant’s abstention from the witness-box. One thing is clear and it is 
this. If the appellant had merely looked into the judgment, he would have found that 
the present respondents were exonerated from the mortgage claim. The Judgment 
and decree go together, and it is inconceivable that a person should claim to have 
acted bona fide by merely looking into the decree, which was wholly at variance with 
the terms of the judgment. I am not prepared to hold that the appellant is a bona 
jide third party purchaser. 

In this view of the matter, itis unnecessary tc consider whether the amendment 
of the decree long after the purchase would, in any way, affect his rights. I have 
been referred to a decision in Agha Husain v. Qasim Ali?, which held that the amend- 
ment of the decree would not affect the rights of third parties. Itis unnecessary to 
express any opinion upon that point. 

In the result, the second appeal fails and is dismissed with costs. No leave. 

P.R.N. —— l Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice anb Mr. Justice P. 
RAMAKRISHNAN. 
The Management of Vijayakumar Mills,’ Palani .. Appellant* 


U. 
Secretary, Vijayakumar Mils National Workers’ Union, 
Kalyampathur, Palani and another .. Respondents. 

Industrial Disputes Act (XIV of 1947), Section 2 (k) and (s)—“Industrial Dispute’, ‘‘ Workman’ — 
Timekeeper in Mill—Dismissal—Mul workers raising dispute and espousing his cause—Reference to Labour Court 
——Competency—Disputs if“ industrial dispute ”— unekesper, if “‘ Workman ’—Tests to be applied. 

A dispute regarding the discharge or dismissal of an individual workman without more, can only 
be an individual dispute. But it is settled law that such a dispute can become the subject-matter ofan 
industrial dispute which can be referred to the Labour Court ; if the workmen in general or a section 
of them forming an appreciable number take up his cause. It would be open to the workmen ofan, 
employer to raise a dispute in regard to the employment or non-employment of any person and thereby 
ee A 
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give the character of a collective dispute to it. The term any person cannot obviously include an out- 
sider ; it must be construed consistently with the intent and purpose of the Act. The dispute must be 
a collective dispute ; the party raising the dispute must have either a direct interest in the subject- 
matter of dispute or a substantial interest therein in the sense that the class to which the aggrieved party 
belongs is su tially affected thereby. Itisthe community of interest of the class as a whole— 
class of employees or class of workmen—which furnishes the real nexus between the dispute and 
the parties to that dispute. 

So long as the person, in respect of whose employment or non-employment the dispute is raised is 
aJworkman, it can reasonably be said that the other workers under the same employer whatever the 
mature of their work or the conditions of their service might be, would be substantially interested in 
that question. Noimportance can be attached tothe conditions of service which the various emplo- 
yees may have, for a due consideration of a question of thissort. Anemployee who is aged in any 
work or operation which is incidentally connected with the main industry of the employer would 
‘be a workman provided the other requirements of section 2 (s) are satisfied. 


The work ofa time-keeper in a mill can undoubtedly be said to be incidentally connected with 
the main industry, and he would therefore be a workman, though he might be a member of the super- 
visory staff. Once he is a workman, there must be sufficient community of interest between him 
and the industrial workers of the mill, creating in the latter a substantıal interest in his employment 
or non-employment, notwithstanding the difference in ther functions and conditions of employ- 
ment. 


Where the time-keeper of the mill is dismissed and the workers raise a dispute about it and 
espouse his cause, there is an industrial dispute which can be legally referred to the Labour Court, 
as the time-keeper is a workman, in whose employment or non-employment the mill workers are 
interested. 


Appeal under clause 15 of the Letters Patent against the order of Veeraswami, J., 
dated 20th November, 1962, and made in the exercise of the Special Original Juris- 
diction of the High Court in Writ Petition No. 781 of 1961 presented under ‘Article 
226 of the Constitution of India to issue a writ of certiorari calling for records relating 
to the award in Industrial Dispute No. 31 of 1959, dated 27th October, 1959, on 
the file of the Presiding Officer, Labour Cow t, Madurai, and quash the said order 
made therein. 


K. Rajah Iyer for King and Partridge, for Appellant. 


B. Lakshminarayana Reddi and Additional Government Pleader (V. Ramuswami), 
fer Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Ayyar, C.7.—Kumaraswami, employed as a time-keeper in the 
Vijayakumar Mills, Limited Palani, was dismissed by the management on 29th 
March, 1958, as a result of an enquiry into his alleged misconduct. The propriety 
of the order of dismissal subsequently formed the subject-matter of an industrial 
dispute and was referred by the State Government for determination by the Labour 
Court, Madurai. The jurisdiction uf that Court to enter upon that reference’ was 
contested by the management, on the ground that the Vijayakumar Mills National 
‘Workers’ Union which sponsored the dispute was not competent to do so, as Kumara- 
swami was only a member of the staff and had no community of interest with the 
industrial workers employed by the management. It is conceded, though nothing 
turns upon such a concession, that Kumaraswami was a member of that Union. 
The Labour Court was of the opinion that the grievance of the dismissed employee, 
a member of the staff, could not be taken up by the Union which represented the 
industrial workers, as there was no community of interest between him and the others. 
It consequently rejected the reference. The award of the Labour Court formed the 
subject-matter of proceedings under Article 226 of the Constitution before Veeraswami, 
J., who disagreeing with the Labour Court, held that there was sufficient community 
of interest between the dismissed employee and the members of the Union to convert 
what was an individual dispute, so far as Kumaraswami was concerned, into an 
industrial dispute. The learned Judge took the view that for the purpose of 
ascertaining whether there was a community of interest between a dismissed employee 
and the rest of the workers who sponsored his case, it was not necessary that there 
should be an identity o1 similarity of the conditions of service under which they were 
respectively employed. The result of this finding was that the award of the Labour 
Court was quashed ; the Court was directed to dispose of the reference on its merits. 
‘The management now appeals. 

37 
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It is not disputed that Kumaraswami though employed only in a supervisory 
capacity will be a workman as defined in section 2 (s)of the Industrial Disputes 
Act. Prior to the amendment of that definition by Act XXXVI of 1956, the term 
workman did not include a person employed to do supervisory work. Under the 
terms of the definition as amended by that Act, a workman means any person 
employed in any industry to do any skilled or unskilled manual, supervisory, 
technical or clerical work. But a person employed in a supervisory capacity who 
draws wages exceeding rupees five hundred per month, wil not be regarded as a 
workman. The salary of Kumaraswami in the present case was less than rupees 
five hundred per month. He was, therefore, a workman unde: the Act. 


The only question that falls for consideration in this appeal is, whether there 
has been an industrial dispute to justify the reference. The contention on behalf of 
the management is that as the conditions of service of Kumaragwami, the dismissed. 
employee, were different from those applicable to the Industrial workers, the latter 
who were members of the Vijayakumar Mills National Workers’ Union could not 
validly sponsor the dispute and convert thereby what is an individual dispute into 
an industrial one. Section 2 (k) of the Act, which defines what an Industrial dispute 
is, says that it means 


any dispute or difference between em loyers and employees or between employers and workmen, 
or between workmen and workmen, which is connected with the employment or non-employment 
or the terms of employment or with the conditions of labour, of any person. 


The dispute regarding the discharge or dismissal of an individual workman 
without more, can only be an individual dispute. But it is settled law that such a 
dispute can become the subject-matter of an industrial dispute, if the workmen 
in general or a section of them forming an appreciable number take up his cause. 
It is not a matter in controversy that the dispute in the present case is between the 
employer and the workmen, and that it relates to the non-employment of Kumara- 
swami., But what is contended is that there is no community of interest between the 
other workers and Kumaraswami, which would alter the character of an individual 


dispute into an industrial one. 


Under the terms of the definition, it will be open to the workmen of an employer 
to raise a dispute in regard to the non-employment of any person and thereby give 
the character of a collective dispute to it. But the term any person cannot obviously 
include an outsider. The construction of the definition came up for considera- 
tion before the ‘Supreme Court in Workmen of Dimakuchi Toa Estate v. The 
Management of Dimakuchi Tea Estate. That case arose before the amendment of 
the definition of the term workman was introduced into the Act. There, one Banerjee 
who was employed as a Medical Officer of the Tea Estate, was dismissed from ser- 
vice. The legality of the dismissal was put in question and the cause of the medical 
officer Was espoused by the Workers’ Union of the Tea Estate, who raised a dispute. 
A question arose as to whether the dispute could be regarded as an industrial dis- 
pute. Their Lordships of the Supreme Court, after a detailed analysis of the pro- 
visions and purpose of the Industrial Disputes Act; came to the conclusion that the 
expression any person occurring in section 2 ($) of the Act could not be given its ordi- 
nary meaning but must be construed consistently with the intent and purpose of the 
Act. So construing, they held that the Medical Officer, who under the then existing 
definition of workman would not come within it, could not be held to have any com- 
munity of interest with the other members of the Union to justify an industrial dis- 
pute being raised in regard to his non-employment. Summing up the position 
S.K. Das, J., who delivered the judgment of the majority of the Court, observed that 

the expression “‘ any person `’ in section 2 (k) of the Act j imitati 
and qhalifications as Shon the context ; ae Saas a ee 
a real dispute between the parties to the dispute (as indicated in the first two parts of the definition 
clause) so as to be capable of settlement or adjudication by one party to the dispute giving necessary 
relief tothe other and (2) the person regarding whom the dispute is raised must be one in whose 
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employment, non-employment, terms of employment or conditions of labour (as the case may be) 
the parties to the dispute have a direct or substantial interest. In the absence of such interest the 
dispute cannot be said to be a real dispute between the parties. 


But it must net be omitted to be noticed that in that case the Medical Officer 
belonged to a different category of employees from the workman and it was held that 
the workmen had no direct or substantial interest in his employment or non-employ- 
ment, even though the former might be a member of the same Trade Union. 


In the present case we are concerned only with the second of the two tests men- 
tioned above, as there is no dispute in regard to the first. The question whether the 
other workers have got a direct or substantial interest in the non-employment of 
Kumaraswami will depend on the tacts and circumstances of the case. Apart from 
the fact that he is a workman within the meaning of section 2(s) of the Act, his services 
in thé matter of time-keeping is so intimately connected with the work of the indus- 
trial workers that one.can easily say that the workers as a class are directly and 
substantially iriterested in the non-employment or employment of Kumaraswami. 


But Mr. Rajah Ayyar appearing for the appellant has invited our attention to 
that part of the judgment of the Supreme Court where the learned Judge has cited 
with approval the following passage from the judgment in George Hudson, Ltd. v. 
Australian Timber Workers’? Union!, where Isaacs, J., setting out the characteristics 
of collective ‘dispute, observed : 


The very nature of an ‘industrial dispute’ as distinguished from an individual dispute, is to obtain 
new industrial conditions, not merely for the specific individuals then working from the s ecific indivi- 
duals then employing them, and not for the moment only, but for the class of employeas foe the class 
of employers...... It is a battle by the claimants, not for themselves alone. 


Thereafter Das, J., observed at page 1174 :— 


If, therefore, the dispute is a collective dispute, the party raising the dispute must have either a 
direct interest ın the subject-matter of dispute or a substantial interest therein in the sense that the 
class to which the aggrieved party belongs is substantially affected thereby. It is the community of 
interest of the class as a whole—class of employers or class of workmen—which furnishes the real 
nexus between the dispute and the parties to the dispute. 


In an earlier passage. the Supreme Court observed at page 1173 :— 


“We recognise that solidarity of labour or general interest of labour welfare may furnish, in some 
cases, the necessary nexus of direct or substantial interest in a par between employers and workmen, 
but the principle ofsolidarity ofthe labour movement or general welfare of labour must be based on or 
correlated to the principle of community of interest ; the workmen can raise a dispute in respect of 
those persons only in the employment or non-¢mployment or the terms of employment or the condi- 
tions of labour of whom they have a direct or substantial] interest.” 


As we pointed out earlier, the Supreme Court was then concerned only with a case 
where the workmen raised a dispute in regard to a non-workman employee of the 
same management. There could obviously be no sufficient community of interest 
in that case to justify the genera] body of workmen to raise a dispute in regard to a 
person who was not a workmen. The Supreme Court itself has recognied in the same 
judgment that after the amendment of the definition of workman introduced in 
the year 1956, the position might perhaps be different. 


In The Bombay Union of Fournalists v. The “ Hindu”, Bombay®, a dispute 
was raised by a Trade Union on behalfof a dismissed employee of a newspaper. 
There were only three journalists who could be said to be workmen in the 
employment of the newspaper office in that place. The dismissed employee was a 
member of a Trade Union which consisted of other journalists working in different 
establishments aswell. Evidence showed that of the three employees of the news- 
paper in qustion, two did not support the dispute. What the dismissed employee, 
therefore, got was the support of outsiders who happened to be members of the Union. 
There’ could be, therefdre, no community of interest between the aggrieved warker 
and those that espoused his cause as there were workmen under different employers. 
The Supreme -Court held that the dispute was only an individual] dispute, as it 
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-was not supported by the Union of the workmen of the employer against whom the 
dispute was raised or by an appreciable number of such workmen. That was a case 
-where it was held that a dismissed employee could not by getting the support of out- 
siders convert his individual dispute with the management into an industrial one. 


Mr. Rajah Ayyar has, however, contended that as Kumaraswami in the present 
case was a member of the staff, the proper persons who could sponsor his case would 
be the other members of the mills supervision staff and not the workmen with whom 
he could be said to have no community of interest. In support of that contention 
the learned Counsel referred to the decision of Balakrishna Ayyar, J., in B. & G. Co. 
v. B. @ C. Mills Staff Union', where the learned Judge held that there could be an 
organization of workers on the basis of craftsin an establishment and if one such union 
sponsored a dispute relating to a dismissed employee it could be an industrial dispute. 
‘This judgment was affirmed in B. &. C. Co., Lid. v. B. @ C. Mills Staff Union, 
where it was observed that there could be more than one Union of workmen em- 
ployed in an establishment and a dispute espoused by an Union different from the 
one which had the largest membership within the establishment, could, nevertheless, 
‘e an industrial dispute. We are unable to see how these decisions can have any 
Hearing to the case now before us. These cases only Jaid down the application of the 
general principle that an individual dispute sponsored by a section of the workers of 
an establishment could be regarded as an industrial dispute. An Union formed 
‘by a department of a large establishment was, therefore, held competent to espouse 
the cause of the workers. The question before us, however, is, whether it will be 
obligatory upon any worker who has got a grievance against the management, 
to have his cause espoused by the employees of the very department in which he 
works, or whether a larger Union of workers from other departments could support 
-his case. Learned Counsel for the appellant has relied strongly on the decision of 
the Mysore High Court in M. S. K. Mills Co. v. Vittal Kamath & another®, to show 
that only workers whose service conditions under the same employer are identical, 
could sponsor the dispute. The dispute in that case related to the dismissal of an 
assistant spinning master ofa company, who wasamong the supervisory staff. But his 
‘emoluments wee such that he satisfied the terms of the definition of workmen after 
the amendment of section 2 (s) ofthe Act. The learned Judges of the Mysore High 
Court held that as the conditions of service of the dismissed employee were different 
from the conditions of service of the workers who sponsored his case, there could be 
no community of interest which was capable of converting the individual dispute into 
an industrial one. They observed : 


The nature of duties of Kembhavi, who was admittedly working in the manufacturing depart- 
-ment of the mills, cannot be the same as the nature of duties of clerks, who are members of the res- 
ndent 2 union. His conditions of service will, therfore, be different from the conditions of service of 
the clerks. He 1s not even a member of the clerks’ union. The union cannot, therefore, be interested in 
his conditions of service unless a substantial majori of the workmen of the class to which Kembhavi 
belongs are among the members of the union. Nothing has been pointed out to show how and in what 
manner the clerks’ union has any direct or substantial interest in the employment, non-employment or 
conditions of employment of Kembhavi.............- 


“With great respect to the learned Judges, we are unable to subscribe to the proposi- 
tion stated in such wide terms. In an industrial dispute between workmen and the 
employer, there are and can be only two parties, namely, workmen on the one hand 
the employer on the other. Such a dispute is a collective dispute. So long as the 
person in respect of whose employment or non-employment the dispute is raised is a 
workman, it can reasonably be said that the other workers under the same employer 
whatever the nature of their work or the conditions of their service might be, will 
-be substantially interested in that question. In this regard we are unable to 
attach any importance to the conditions of service which the various employees may 
have, for a due consideration of a question of thissort. The matter is put beyond 
doubt by the observations of Gajendragadkar, J., in a recent unreported judgment of 
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the Supreme Court in C.A. Nos. 480 and 481 of 1962 (Messrs. F. K. Cotton Spinning 
and Weaving Mills Co., Lid. v. The Labour Appellate Tribunal of India and another) t. 
The case before the Supreme Court related to the validity of the dismissal of certain 
malis employed for the maintenance of gardens attached to the bungalows of some 
officers of the mills situate in the compound of the mills. It was argued that the 
malis would not be workmen within the meaning ofsection 2 (s) of the Act, as it was 
not shown that they were employed in the industry of the employer. The conten- 
tion was, however, rejected and it was held that the term, employed in any industry 
occurring in section 2 6) would include even employees engaged in connection with 
the operation incidental to the main industry. The learned Judge observed : 

In our opinion, an employee who is Sh eon in any work or operation which $ incidentally 
connected with the mam in of the employer would be a workman provided the other require- 
ments of section 2 (s) are satisfied. 

In this connection, it is hardly necessary to emphasise that in the modern world industrial ope 
tions have become complex and complicated and for the efficient and successful functionmg of any 
industry, several incidental operations are called in aid and it is the totality of all these operations that 
ultimately constitutes the industry as a whole ; wherever it is shown that the mdustry has employed 
an employce to assist one or other operation mcidental to the main industrial operation, it would be 
unreasonable to deny such an employee the status of a workman on the ground that his work is not 
directly concerned with the main work or operation of the industry. 

There was no argument in that case that the difference in the nature of the work 
and in the condition of service between the malis and other workers affected the 
question. 


The work of a time-keepr can undoubtedly be said to be incidentally connected 
with the main industry and, therefore, he would be a workman. Once he is a work- 
man there must exist sufficient community of interest between him and the industrial 
workers of the Mill, creating in the latter a substantial interest in his employment or 
non-employment. We need not here consider the case of a large establishment 
having branches over several parts of the country or several industries. Here we 
have a case of a single employer in one place employing for his business both super- 
vision staff and industrial worker, both of them satisfying the definition of the word 
workmen under the Act. Although their functions are different and the conditions 
of employment are also not the same, they would still be workmen interested in th 
non-employment of each other. 


We would, therefore, agree with the learned Judge and hold that the refer- 
ence by the Government to the Labour Court.was valid and that the dispute 
which the latter was asked to adjudicate was aii industrial dispute. The appeal 
fails and is dismissed with costs. 


P.R.N. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. S. RamacHanpRA Ayyar, Chief Justice, AND MR. JUSTICE 
P. RAMAKRISHNAN. 


Srirangam Janopakara Bank Ltd., South Chitra Street, 
Siirangam .. Appellant* 
D. l 
S. Rangarajan and another .. Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), sections 41 and 49—Scope of—Appellate autho- 
rity under section 41 ana Dag See dl cba se pe 2 a el ach tbgilih (1) by employer 
into misconduct of employes—T wo out of thirteen directors happening to. be srs of such committee making report 
against the employee—If vitiates inquiry—Rule 9 (2) of the Rules únder Act—If ultra vires. 


The power of the Commissioner for Workmen’s Compensation acting in appeal under section 41 (2) 
of the Madras Shops and Establishments Act, 1947, cannot be deemed to be so restricted as to permit 
him to consider only the evidence recorded by the employer of the dismissed employee at the time of 
inquiry and debarring him from taking additional evidence. Neither section 41 (2),nor rule 9 (2) of the 
Rules framed under section 49 of the Act confmes the appellate authority to the evidence y 
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recorded in the inquiry for which section 41 (1) provides. The appellate authority has jurisdiction to 
take such further evidence’as it considers n in order,to enable that authority to come to a 
decision which would be final and binding on both the employer and the employee as prescribed in 
section 41 (3). The appellate power must be construed in the widest possible manner so as take in 
also the power to take additional evidence when necessary. 


Rule 9 (2) of the Rules cannot be held to be ultra vires the rule-making power conferred by section 
49. The rule really lays down a rule of procedure and is not intended to confer on the appellat 
authority a power to take evidence de hors section 41 (2). 


The circumstance that in the inquiry held by the employer under section 41 (1) two out of the 
thirteen directors of the Board who held the inquiry were the same persons who as members of a sub- 
committee; had made a report against the employee leading to one of the charges against him is not a 
sufficient reason to attack the decision arrived at as illegal on the ground that those two directors 
were disqualified from taking part in the inquiry. To hold that in such cases the inquiry would be 
vitiated by reason of bias would lead to a deadlock. Any adverse consequence to the employee which 
might flow from the inquiry has to be necessarily corrected only at the appellate stage before the 'Com- 
missioner which acting under section 42 with the help of additional evidence, if necessary. 


Appeal under clause 15 of the Letters Patent against the Order of Veeraswam1, 
J., dated 18th July, 1962 and made in the exercise of the Special Original Jurisdiction 
of the High Court in Writ Petition No. 380 of 1960 presented under Article 22670f 
the Constitution of India to issue a writ of certiorari calling for the records relating 
to order, dated 8th May, 1959, on the file of the Additional Commissioner for 
Workmen’s Compensation, Madras, and quash the said order therein. 


M. K. Nambiar and K. K. Venugopal, for Appellant. 

A. Sundaram Iyer and V. Srinivasan, for 1st Respondent. 

Additional Government Pleader (V. Ramas wami), for State. 

The Judgment of the Court was delivered by 


Ramakrishnan, F.—This appeal is filed against the judgment of Veeraswami, J. 
in Writ Petition No. 380 of 1960. The petitioner, S. Rangarajan was employed under 
the first respondent, the Srirangam Janopakara Bank Limited, Srirangam, as its 
Secretary, with effect from 17th October, 1953. On 16th May, 1954, the Board 
of Directors framed certain charges against him and kept him under suspension 
pending enquiry. He-was asked to show cause against disciplinary action and he 
submitted his explanation on the 1gth May and again on the 24th May, 1954: On 
roth June, 1954, at 12 noon, he was informed that the Board of Directo1s’ would 
hold an enquiry into his case at 6 P.m. Subsequently, the Board of Directors, by 
a resolutioh; found the petitioner guilty, and removed him from service. The peti- 
tioner filed an appeal against the order to the Additional Commissioner for Work- 
men’s Compensation, under section 41 (2) of the Shops and Establishments Act, 
1947 (hereinatter referred to as the Act). At the initial stage there was a controve1sy 
as to whether the petitioner was actually. present at the enquiry. The Additional 
Commissioner expressed the opinion, that though the petitioner was present at the 
enquiry, he was not given an opportunity to participate in the enquiry, and that, 
further, the charges were not horne out by the evidence. He allowed the appeal. 
‘The Bank filed Writ Petition No. 200 of 1956, which came up before Rajagopalan, J. 
Rajagopalan, J., quashed the order of the Additional Commissioner, and in effect 
the Additional Commissioner had to re-hear the appeal and dispose it of according 
to law. The Additional Commissioner, thereafter, re-heard the appeal. In. the 
course of that re-hearing, he took additional evidence. Thereafter, he dismissed 
the appeal upholding the order, removing the Petitioner from service. The peti- 
Jioner then filed the present writ petition for quashing the order of the Additional 
(Commissioner which came up before Veeraswami, J. 


He put forward three points in support: (i) the proceedings of the Board 
of Directors culminating in the removal of the petitioner violated the principles of 
natural justice, (ii) mo evidence was recorded at the enquiry before the Board of 
Directors as required by section 41 (1) of the Act and that the findings cf the Board 
of Directors were, therefore, not based on evidence, and (iii) in any case, the Addi- 
tional Commissioner exceeded his jurisdiction in taking addiltional evidence and 
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disposing of the appeal on that basis The learned Judge held that the enquiry 
betore the Board of Directors Of the Bank was vitiated for the reason that no reasonable 
opportunity was given to the petitioner to defend himseif, that two out of the thir- 
teen Directors who held the enquiry were biased persons in that, in regard to the alle- 
gations in some of the charges that the petitioner was guilty of refusing to co-operate 
with these two Directors when they formed a sub-committee for scrutinising the 
accounts and he also behaved in a disorderly manner towards them. ‘The state- 
ments of these tw, Directors were taken behind the petitioner’s back and he was 
not, supplied with a copy of their statements, ‘The learned Judge next found that 
at the enquiry held on t1oth June, 1954, no evidence was actually recorded. 
Therefore, the resolution of the Board of Directors removing the petitioner from 
service did not comply with the terms of section 41 (1) of the Act, which 1eads: 


No employer shall dispense with the services ofa person ......+..+. except for a reasonable cause 
and without giving such person at least one month’s notice or wages in lieu of such notice, provided, 
however, that such notice shall not be n where the service of such person are dispensed with 
on a charge of misconduct supported by satisfactory evidence recorded at an enquiry held for the 
purpose. 


The learned Judge quashed the order of the Board of Directors of the Bank, 
removing the petitioner from service. It was pointed out to us—in our opinion 
rightly—that the prayer in the writ petition was only to quash by a writ of certtorant 
the Additional Commissioner’s Order, and did not seek for the quashing of the 
Order of the Board of Directors. In other words, the relief actually granted by the 
learned Judge went beyond the scope of the relief asked for in the petition. Next 
the learned Judge quashed the Additionol Gommissioner’s Order on the ground 
that the Additional Commissioner had no power to record additional evidence him- 
self. Rule g (2) framed under the Act provides that the procedure to be followed 
by the Commissioner inhearing appeals when preferred to him under section 41 (2) 
of the Act, shall be summary, and that he shall record briefly the evidence adduced 
before him and then pass orders giving his reasons therefor. In the view of the 
learned Judge, rule 9 (2) went beyond the scope of section 49 of the Act (the section 
which confers rule-making power on the Government) read with section 41 (1). 
Therefore, the order of,the Additional Commissioner was vitiated by reason of his 
taking additional evidence. While disposing of the appeal, the learned Judge pur- 
ported to follow a prio: judgment of this Court by Rajagopala Ayyangar, J., re- 
ported in Sri Venkateswara Bank Ltd., Salem v. Krishnan? and disagreed with the view 
expressed by Rajagopalan, J., in Davey Sons v. Additional Commissioner of Workmen’s 
Compensation®. 

' The present appeal under the Letters Patent is filed by the Bank against the 
decision of Veeraswami, J. 


Before dealing with the last mentioned point about the power of the Additional 
Commissioner for Workmen’s Compensation to take evidence at the stage of appeal 
under séction 41 (2) of the Act and whether rule g (2) should be deemed to be ultra 
vires the rule-making authority, namely, the Government, it will be necessary to 
consider a few relevant points. In the first place, we are satisfied that an enquiry 
was held in this case by the employer acting under section 41 (1) of the Act, though 
the Additional Commissioner for Workmen’s Compensation at the earlier stage, 
when the matter came up before him, took contrary view. Rajagopalan, J., when 
the matter came up before this Court in the prior writ petition, remanded the appeal 
and one of the points directed by him to be considered, was the question about the 
holding of a valid enquiry. After the remand the Additional Commissioner took 
evidence as to what happened on roth June, 1954, and concluded that though evi- 
dence was not recorded to prove the charges, an enquiry was in fact held at 6 p.m. 
on that date. The Board of Directors proceeded ex parte because the employee 
though duly informed about the enquiry and called, did not turn up. Veeraswami, J. 
observed that the time given to the employee to offer his explanation was not ade- 
quate for him to prepare his defence. But this would be a different thing from a 
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question whether an enquiry was actually held or not. The learned Judge also- 
observed that at the enquiry the Board of Directors used statements given earlier 
by two of the directors who had formed a sub-committee, to hold an earlier enquiry, 
regarding the employee’s misconduct, and that these statements were taken behind 
the back of the employee. But the employee, if he had attended the enquiry in 
person, would have had the benefit of these statements being read out to him and, 
therefore, he could not be heard to say that he was prejudiced by the enquiry. It 
will be also worthwile to observe that the charges framed against the employee were 
very grave in character, and that even under the first charge, which related to his 
failure to discharge heavy debts within the time stipulated in the order of appoint- 
ment, his appointment could have been terminated. There were other charges, 
for example a charge for not convening the monthly meeting for a long time in 
contravention of the provisions of the articles of association, which charge was practi- 
cally admitted by the employee, though he put forward the existence of disputes bet- 
ween the rival directors in extenuation. 


Veeraswami, J., relied upon the judgment of Rajagopala Ayyangar, J.. (as he then 
was) in Sri Venkateswara Bank Lid., Salen v. Krishanant, ior the conclusion that section 
41 (2) of the Act did not empower the appellate authority to take evidence at the 
stage of appeal. Further, if rule 9 (2) should be treated as authority for the taking 
of such evidence, it was beyond the scope of the rule-making power of the State 
Government under section 49 of the Act. <A perusal of the judgment cited, shows 
that in that particular case the employer did not hold any enquiry before dismissing 


the employee. In such a context, Rajagopala Ayyangar, J., (as he then was) 
observed : 


It is only when at an original enquiry held by the employer, that the c es are held by him to 
have been proved, that the appellate authority is directed to enquire as to whether the charge of mis- 
conduct could be taken to have been properly established. In my opinion section 41 (2) was not 
intended to convert the appellate authority into a forum where an original enquiry into the misconduct 
of the employee justifying his dismissal would be conducted so as practically to deprive the servant of 
any right beyond what he was entitled to at common law. 


There is nothmg in the judgment cited to show that the learned Judge inttnded to lay 
down principles which will apply to a case, where there had been in fact an enquiry 
by the employer under section 41(1) of the Act. It does notalso appear fiom the judg- 
ment, that the learned Judge considered the validity of rule 9 (2) of the rules in the 
context of the rule-making power of the State Government conferred in section 49 
of the Act. Rajagopala Ayyangar, J., (as he then was) in a subsequent decision 
in Writ Petition Nos. 702 and 703 of 1959, dealt with the scope of section 41 (2) 
wherein he referred to his judgment in the earlier case, and expressed himself thus : 


In Writ Petition No. 376 of 1957, I took the view that there was no obligation cast upon the 
appellate authority functioning under section 41 (2) of the Shops Act to enter into the merits of the 
misconduct charged, and its order in allowing an appeal without itself conducting an enquiry into the 
misconduct could not be said to be illegal. The other view is that it is open to the management and. 
within the jurisdiction of the Tribunal to enquire into the misconduct on the merits and sustain the 
order of dismissal possed by the employer. 

After observing that the latter was the position obtained in the case before him (Writ 
Petitions Nos. 702 and 703 of 1959) the learned Judge confirmed the proceedings of 
the Additional Commissioner in allowing the management to let in evidence be- 
fore him, to establish the misconduct so as to justify the order of dismissal of the em- 
ployee passed by it. This would show that it was not in the contemplation of Raja- 
gopala Ayyangar, J., (as he then was) to lay down either in the earlier judgment or in 
the later judgment cited above, that the power of the Additional Commissioner for 
Workmen’s Compensation acting in appeal under section 41 (2) should be deemed 
to be so restricted as to permit him io consider only the evidence recorded by the 
employer at the time of the enquiry, and debarring him from taking additional 
evidence. There is a decision of Rajagopalan J., in Devey Sons v. Additional Gommis- 
sioner of Workmen’s Compensation”, where the learned Judge at page 256, examined 
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the scope of section 41 (2), and observed that neither that section nor rule 9 (2), 
confined the appellate authority to the evidence already recorded in the enquiry for 
which section 41 ts provided. It was an appellate jurisdiction that was conferred 
under section 41 (2), and the rule made it clear that the appellate authority had. 
jurisdiction to take such further evidence as it Ccnsidered necessary. We may 
pcint out that this decision was confi:med by a Bench of this Gout consisting of 
Rajamannar, G.J. and Venkatadri, J. {nour cpinion, the power under section 
4I (2) veing defined as an appellate power, will entitle the appellate authority to go- 
into the merits of the case and consider the evidence in support of it. Since the power 
thus granted has not been made subject to any restrictions in the mafter of taking 
additional evidence, the appellate power will include the power to eall for additional. 
evidence in order to enable the appellate authority to come to a decision, which woul. 
be finaj and binding on both the employer and the employee, as preseribed in section 
41 (3). 
Rule g (2) runs :— 


“ The procedure to be followed by the Commissioner for Workmen’s Compensation when hearing” 

appeals preferred to him under section 41 (2) shall be summary. He shall record briefly the evidence 
adduced before him and then pass orders giving his reasons therefor.” 
It appears to us that this rule is notintended to confer on the appellate authority, a 
power to take evidence de hors, section 41 (2), the rule really lays down a rule of pro- 
cedure, that the hearing of appeals shall be summary, that the evidence (if) recorded. 
shall be brief, and that when orders are passed, 1easons should be given. There is, 
therefore, no reason for examining rule g (2) dissociated from section 41 (2), and 
to decide that rule 9 (2) went far beyond the rule-making power under section 49 
on the ground that it confers power to take additional evidence on the appellate 
authority. 


It would also appear necessary in the interests of the proper working of an enact~ 
ment like the Madras Shops and Establishments Act, to confer on the appellate aut- 
hority the power to take evidenceitself, if the circumstances of a case justify it. The 
common law gives the employer the right to terminate the services of an employee 
in accordance with the terms of the contract between them, but section 41 (1) has: 
provided a restriction on thisright, by making it obligatory on the employer to hold. 
an enquiry and make a record of the evidence before terminating the employee’s 
services. 1t is a matter of common knowledge that many employers are not ade- 
quately equipped, to conduct an enquiry dealing with an erring employee charged: 
with misconduct. The employer may be illiterate : even if he is literate he might 
be unfamiliar with the judicial proceflure of holding an enquiry ; he might be the 
person whom the employees had disobeyed and from that point of view the prose- 
cutor and the judge would be rolled into one ; as a consequence, he might be con- 
sidered as having a bias against the employee. But none of these circumstances 
by its own force can preclude the employer from holding the enquiry and from dis- 
charging the statutory obligations placed on him. To hold otherwise, would lead 
to an unworkable state of affairs, because no one else can take the place of the em- 
ployer for the purpose of holding an enquiry, against an employee in his own establi- 
shment, even if he suffers from any of the disabilities above mentioned. By making 
the scope of the appeal sufficiently wide and comprehensive it wil] be possible for the 
aggrieved party to obtain redress in the appellate Court, namely, the Commissioner 
for Workmen’s Compensation, who, functioning in a judicial capacity, holds the 
balance even between the employer on the one hand and the employee on the other. 
For that purpose, it may be necessary for him to take additional evidence in the 
interests of justice, and for the purpose of giving an adequate and binding decision 
The power of the appellate authority under section 41 (2) of the Act should be cons- 
trued in the widest manner possible, so as to take in also the power to take additional 
evidence, where the needs of the case call for it. 


Several decisions cited before us at the hearing, dealt with the power of a 
Labour Court to whom an industrial dispute had been referred under the pro- 
visions of the Industria] Disputes Act, and where the industrial dispute arose out 
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of the dismissal of a workman by a domestic tribunal, which after being taken up 
by the workers’ union, had come before the Labour Court or Indusrial Tribunal 
for adjudication. The power under the Industrial Disputes Act thus conferred 
on the Labour Court or the Industrial Tribunal, is different from the appellate 
power conferred under section 41 (2) of the Shops and Establishments Act. The 
power of the Labour Court while dealing with the order of the domestic tribunal 
is subject to certain well-known restrictions, which decisions have laid down. It is 
unnecessary to refer to those decisions here. The Labour Gourt has thus the power’ 
to take evidence and decide the caseitself on the merits, where the decision of the 
domestic Trihunal appears to be opposed to natural justice or amounts to victi- 
misation or is mala fide or amounts to an unfair labour practice, but these would 
not be relevant considerations for the purpose of section 41 (2) of the Act. 


Both before the learned Judge and also before us, an attack was made against 
the decision of the employer, on the ground that two of the directors of the Board, 
who held the enquiry, were the same persons, who as members of a sub-committee 
had made a report against the employee leading to one of the charges against him. 
In the view of the learned Judge the participation of these two directors in the 
enquiry was likely to cause an apprehension in the employee’s mind as to whether 
he could have an impartial and objective enquiry and a just decision. As we 
have pointed out a little earlier in this judgment, in some cases of charges made 
against an employee, the employer might be the person aggrieved, and in carrying 
out the obligations laid down by the statute on him to hold an enquiry, he would 
have necessarily to combine in himself the role of a prosecutor and a judge. To 
hold that in such cases the enquiry will be vitiated by reason of bias, willlead to a 
deadlock. Any adverse consequence to the employee which might flow from such 
an enquiry, will have necessarily to be corrected, only at the appellate stage 
before the Commissioner for Workmen’s Compensation, while acting under sec- 
tion 41 (2), with the help of additional evidence, if necessary. Further, out of the 
thirteen directors, who constituted the Board which conducted the enquiry only 
two were thus affected and the remaining eleven had no such disqualification. In 
the case which came up in appeal in Numbalingam v. Indian Metal and Metallurgical 
Corpn., Madras}, one of us dealt with a similar point which, however, arose in con- 
nection with the enquiry by a domestic Tribunal under the Industrial Disputes 
Act. The matter went up in appeal. Anantanarayanan, J., delivering the appel- 
late judgment of the Bench, confirmed the view of the single Judge, and stated : 


“Merely because the employer had personal knowledze of the charge, or of the facts relating 
thereto, 1t could not be held that he was prevented from holding an enquiry and should necessarily 
delegate that function to a third party.’ 

These observations though made in a case under the Industrial Disputes Act will 
be also apposite while dealing with an enquiry under section 41 (1) of the Madras 
Shops and Establishments Act. s 

There are two other reports of English decisions which were cited before us 
Allinson v. General Council of Medical Education and Registration? was a case where 
the General Council for Medical Education ar.d Registration held an enquiry into 
the professional misconduct of a medical practitioner. One of the members of 
the Council had been a member of a Committee, which had instituted the com- 
plaint. By reason of the fact that this particular member of the Council had taken 
no part in the deliberations of the Committee, it was held that that particular 
member was not disqualified from taking part in the enquiry. In Frome United 
Breweries v. Bath Fustces*, the question of renewal of a licence of hotel came up 
before the Licensing Justices of a. county borough. They decided to refer the 
matter to the compensation authority of the borough under section 19 of the Licens- 
ing (Constitution) Act, 1910. They also resolved that a solicitor should be ins- 
tructed to appear before the compensation authority and oppose the renewal of 
the application. Three of the Justices, who sat and voted as members of the com- 
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pensation authority, had been parties to the resolution of the Licensing Justices. 
The compensation authority had thereafter refused to renew the licence. The 
matter came up before the House of Lords. In their view, the Licensing Justices 
asta the judicial functions though they may not be a Court, and that, there- 

re, when the same three Justices, who were members of the Licensing Board, 
took part also as compensation authority,' there was a clear case of bias calling 
for the setting aside of the order against the hote]l-keeper. These cases can be clearly 
distinguished on the ground that the acts in regard to which the allegations of bias 
was made were judicial acts and where the principle of justice being done as well as 
appearing to be done would apply. They cannot be equated to an employer 
complying with the statutory requirements, and holding an enquiry before dis- 
missing an erring employee for misconduct. In Andhra Scientific Co., Lid. v. Seshagiri 
Rao and another’, the Supreme Court dealt with an enquiry before the domestic 
Tribunal leadingt o the dismissal of a workman, and this led to an industrial dispute 
which came up before the Labour Court. The facts there were peculiar to that 
case, The enquiry in the initial stages was conducted by the general manager 
of the company. Then he'stepped down and he was examined as a witness, the 
enquiry being subsequently conducted by a person who was active in securing 
proper evidence to establish the charge against the concerned workman. In such 
circumstances, it was held that the domestic enquiry was vitiated by violation of 
principles of natural justice. This finding made it necessary for the Labour Court 
to take evidence itself and come to an independent conclusion. Hence this deci- 
sion also cannot be authority for dealing with the present case. 


We are, therefore, with great respect, unable to sustain the judgment of the 
fearned Judge. We allow the appeal and dismiss the writ petition. The rule 
mst will be discharged. The appellant will ‘get. his costs throughout. 


P.R.N. Appeal allowed; Rule nisi discharged. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE K. VEERASWAMI. 
Parvathi Ammal and others .. Appellants* 


J. : 
Ponniah Nadar and others _ a Respondents. 
Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 64-C—Effect— 
Jurisdiction of a civil Court to grant declaration in respect of lands taken over by Government. : 
‘Section 64-C ofthe Madras Act (XXVI of 1948) raises a bar to any order passed by the authorities 
set up under the Act in respect of matters to be determined for the purpose of the Act being questioned 
in any Court of Law. Apart from this aspect, the scheme of the Act is clear that the character or tenure 
of the lands m an estate taken over under the statutory provisions is to be decided by the officers set up 
by the Act for the purpose subject to appeals and revisions as provided by the Act. Thus the lower 
Appellate Court was not within its bounds in going into and deciding the character of the suit 
property as communal. Therefore the declaration granted by the lower Appellate Court that the 
suit lands are communal lands, must be set aside. i ae 
Appeal against the decree of the District Court of Ramanathapuram at Madurai 
in Appeal Suit No. 219 of 1960 preferred against the decree of the District Munsif 
of Manamadurai in Original Suit No. 56 of 1957. 
K. Parasaran for A. Shanmugavel and Jayalakshmi Shanmugavel, for Appellants. 
V. K. Kumaraswamy, P. Ratnaswamy and Government Pleader (A. Alagiri- 
swami), for Respondents. 
The Court delivered the following : 
JUDGMENT.—The legal representatives of the first defendant are the appel- 


lants. The Second Appeal arises out of a suit instituted by the first respondent and 
five others in their personal capacity as also representing the villagers for a decla- 
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ration that the Vinayagar temple and a well situate in Paimash No. 52/5 in 
Chinnakattankudi village in an estate notified and taken over under the provisions 
of Madras Act XXVI of 1948 are communal property of the villagers of that village 
or in the alternative that the villagers have a right to worship in the Vinayagar 
temple and take water from the well for the purpose of drinking and for ceremonial 
occasions and also for their cattle. The plaintiffs also prayed for an injunction 
restraining the defendants from interfering with their rights. The trial Court,, 
on the view, that the suit ought to have been filed under section 20 (2) of the Madras 
Estates Land Act of 1908 and on certain other findings dismissed the suit. On 
appeal by some of the plaintiffs, the lower Appellate Court reversed the judgment 
of the trial Court and decreed the suit as prayed for. 


The lower Appellate Court formulated for its decision three points of which 
the first related to limitation which no longer arises in Second Appeal. The 
second of the points was whether the suit property was a communal property of the 
villagers of Chinnakattankudi and the third that if the property was not communal’ 
property, whether the plaintiffs had established any customary right to worship: 
in the temple and to take water from the well. On the second point the lower 
Appellate Court was of the view that the suit property was communal property. 
By reason of that finding, the lower Appellate Court thought that the third point 
did not arise for its decision. Nevertheless it gave a finding on that question as 
well, namely, that the plaintiffs and the villagers whom they represented were entitled. 
to customary right to offer worship in the Vinayagar temple and to take water 
from the suit well as prayed for in the plaint. When the village was taken over- 
under Madras Act XXVI of 1948, the first defendant applied for a ryotwari patta. 
under section 11 of that Act and got the same. This order was eventually taken 
in revision to the Board of Revenue which, by its order, dated 1gth March, 1956, 
agreed with the officers below and found that the first defendant was entitled to a. 
ryotwari patta. This finding the Board of Revenue reached on the ground that 
long prior to the taking over of the village, in about 1922 or so the then landholder- 
had himself granted a patta to the first defendant for the temple and the well. As 
to the claim of the villagers to worship in the temple and use the well, the Board. 
of Revenue made it perfectly clear in its order that the grant of a ryotwari patta 
to the first defendant was without prejudice to such rights as the villagers might 
have. In view of this order, it is contended for the appellant that the character: 
ofthe land could not be enquired into by the Courts below as distinguished from a 
question of title. The lower Appellate Court has nowhere, in its judgment, declared,, 
beyond, stating that the suit property was communal property, that the title thereto 
vested in the villagers. Section 64-C of Madras Act XXVI of 1948 raised a þar- 
to any order passed by the authorities set up under the Act in respect of matters to. 
be determined for the purpose of the Act being questioned in any Court of law. 
Apart from this aspect, the scheme of the Act is clear that the character or tenure 
of the lands in an estate taken over under the statutory provisions is to be decided. 
by the officers set up by the Act for the purpose subject to appeals and revision as 
provided by the Act. There is, therefore, force in the argument for the appel- 
lants that the lower Appellate Court was not within its bounds in going into and. 
deciding the character of the suit property as communal. The declaration granted. 
by the lower Appellate Court that the suit lands are communal lands is, therefore, 
Set aside. 


Although the appellants have succeeded to the extent just now mentioned, 
they should fail in respect of the rights of the villagers declared by the lower 
Appellate Court. That Court on the basis of the documentary evidence and on an 
appreciation of the oral evidence before it, concluded that the temple and the well 
were in existence from time immemorial and that the villagers had been worshipping: 
in the Vinayagar temple and using the well water for purposes mentioned in the 
plaint. Sri K. Parasaran for the appellants in spite of his efforts has failed to show 
any error of law vitiating that factual finding. The declaration granted by the- 
lower Appellate Court in favour of the plaintiffs and the villagers they represent. 
to worship in the temple and use the well, will stand. 
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The Second Appeal is allowed in part on the second point but dismissed in 
respect of the decision of the lower Appellate Court on point 3 which as I said it 
has formulated for its decision. No costs. 


No leave. 
K.L.B. — Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. S. RAMAOHANDRA IYER, Chief Justice AND Mr. Justice K. SRNI 
VASAN. ’ 
M/s. Phipson & Company (Private), Limited, Madras .. Petitioner" 
v. 
Government of Madras represented by the Deputy Commercial 
Tax Officer, Esplanade Division, Madras .. Respondent. 


Madras General Sales Tax Act (I of 1959), section 8—Whsther tax on foreign liquor exempted under— 
Madras Prohibition Act, section 21-A—Scope effect. 


Foreign liquor imported into India is not subject to any duty of excise. Ifthat is so, then the 
relevant entry in the Third Schedule to the Madras General Jales Tax Act, 1959, which exempts liquor 
does not cover foreign liquor upon which no duty is leviable. It follows that foreign liquor as such 
does not stand exempted by section 8 of the Madras General Sales Tax Act. 

It is common | ae that the tax in the present case is leviable under section 8 (2) of the 
Central Sales Tax Act. The wording of the section is plain and the result is that the tax in the case 
of these sales shall be at 7 per cent. or ifthe rate of tax under the Madras General Sales Tax Act is 
higher, that higher rate. There is no provision either in the Madras Prohibition Act or elsewhere 
which exempts sales of foreign liquors from tax under the Madras General Sales Tax Act. Therefore, 
there is no warrant for excluding sales of foreign liquor from the operation of section 3 of the Madras 
General Sales Tax Act. 

While section 3 of the Madras General Sales Tax Act imposes a levy on the sales of foreign liquor 
at a rate which may be called a general rate, section 21-A of the Madras Prohibition Act constitutes 
an exception and deals with the specific cases of sales of a dealer to permit holders or licence holders 
A class of sales is taken out of the category of sales which falls within the general changing section and 
distinctly and differently dealt with. It would not be a proper method of interpretation to call the 
rate applicable to these specig] cases as “‘ the rate applicable to the sale or purchase of such goods 
inside the appropriate State”. 


Section 21-A of the Madras Prohibition Act does not deal with a sale by one dealer to another 
dealer or by a wholesaler to a retailer. In such cases the sale would be subject to the general changing 
section, section 3 of the Madras General Sales Tax Act and not to section 21-A of the Madras Prohibi- 
tion Act. Thus the levy at 50 cent. relying upor section 21-A, made by the department and 
confirmed by the Appellate Tribunal cannot be supported. 

Petitions under section 38 of the Madras General Sales Tax Act, 1959 to revise 
the order of the Sales Tax Appellate Tribunal, Madras, dated 31st May, 1962, and 
made in T.A. Nos. 341, 342 and 343 of 1961 preferred against the orders of the 
Appellate Assistant Commissioner (Commercial Taxes), Madras II relating to the 
assessment years 1957-58, 1958-59 and 1959-60 respectively in his appeal Nos. 
C.5.T. 77/60-61 dated goth January, 1961, C.S.T. 76/60-61 dated rgth January, 
1961 and C.S.T. 84/60-61 dated 19th Jantary, 1961 (C.8.T. 2648/57-58 dated 16th 
October, 1960, C.S.T. 2648/58-59 dated 17th October, 1960, and G.S.T. 2648/59-60 
dated 15th November, 1960, D.C.T.O., Esplanade Division, Madras). 


K. Srinivasan, D. S. Meenakshisundaram and R. Ganghadaran, for Petitioner. 
G. Ramanujam, for Government Pleader, on behalf of Respondent. 
The Judgment of the Court was delivered by 


Srinivasan, —These Tax Revision Petitions raise a simple but important 
question of the taxability of foreign liquor under the Madras General Sales Tax Act, 
and consequently under the Central Sales Tax Act. The petitioner, Phipson & 
Company (Private), Limited, deals in foreign liquor. The turnovers in dispute 
are Rs. 28,972-32 for 1957-58, Rs. 67,607-94 for 1958-59 and Rs. 31,047-30 for 
1959-60. ‘These turnovers related to inter-State sales and the sales were not 
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supported by C-Forms as required by section 8 (4) of the Central Sales Tax Act. 
The Department accordingly took the view that the concessional rate of tax in 
respect of inter-State sales provided under section 8 (1) of the Act would not be 
available. The sales became accordingly liable to tax under section 8 (2) (4) 
of the Central Sales Tax Act. Having regard to certain provisions of the Madras 
Prohibition Act, the Department levied the tax at the rate of 50 per cent. of the 
turnover. The petitioner carried an appeal to the Appellate Assistant Com- 
missioner. One of the contentions advanced then was that that provision of the ~ 
Madras Prohibition Act upon which the Department relied in imposing the tax at 
50 per cent. was not a sales tax law and therefore the rate specified in the provisions 
of the Prohibition Act would not apply. This contention was rejected. A further 
appeal to the Appellate Tribunal also failed. 


In these petitions, the contention advanced on behalf of the petitioner is that 
On a proper interpretation of the relevant provision of the Madras General Sales 
Tax Act, the sales of foreign liquor stand exempted. That being so, the rate of 
tax on sales of foreign liquor is a ‘nil’ rate. If under the General Sales Tax Act, 
the tax is a ‘ nil’ rate, then section 8 (2) (b) authorises the levy for the purposes of 
the Central Sales Tax Act at certain specified rates, and not the rate of 50 per 
cent. sought to be imposed by the Department. In order to appreciate the con- 
tentions of the petitioners it is necessary to refer to provisions of the Madras Gene- 
ral Sales Tax Act, the Central Sales Tax Act and the Madras Prohibition Act. 


Initially, Mr. K. Srinivasan, learned Counsel for the petitioner, referred to 
section 8 of the Madras General Sales Tax Act, which provides for exemption from 
tax. This section reads: 

“ Subject to such restrictions and conditions as may be prescribed a dealer who deals in the goods 
specified in the Third Schedule shall not be liable to pay any tax under this Act in respect of such 
goods. ” 


Item 3 in-the Third Schedule describes the goods so exempted as 


“ any goods on which duty is levied or leviable under the Madras Prohibition Act, 1937, Madrag 
Act X of 1937, or the Opium Act, 1878, Central Act I of 1878, on th@entire quantity of such goods 
and not merely on any ingredient which forms part of such goods. ” 


If the goods are exempted by section 8 of the Act, then in so far as the inter-State 
sales other than of declared goods are concerned, section 8 (2) (b) provides that 
the tax shall be calculated at the raté of 7 per cent. or at the rate applicaole to the 
sale or purchase of such goods inside the appropriate State, whichever is higher. 
This provision would thus enable a levy of 7 per cent. to be made on such sales. 
Sub-section (2-A) of section 8 of the Central Sales Tax Act provides that notwith- 
standing anything contained in sub-section (1) or sub-section (2), if under the Sales 
Tax Law, of the appropriate State the sale or the purchase of any goods by a dealer 
is exempt from tax generally, or is subject to tax at a rate which is lower than 1 
per cent., the tax payable under this Acton his turnover, in so far as the turnover 
or any part thereof relates to the sale of such goods, shall be ‘ nil’ or as the case 
may be, shall be calculated at the lower rate. The Explanation to this sub-section 
provides that the sale or purchase shall not be deemed to be exempt from tax gene- 
rally under the Sales Tax Law ofthe appropriate State, if under that law it is exempt 
only in specified circumstances or under specified conditions. At first sight it 
would therefore appear that since the exemption contemplated by the Third Schedule 
is of a general nature and not only in specified circumstances or under specified 
conditions, the inter-State sales of such goods should be taxed-at the ‘ nil’ rate. 
But, Mr. G. Ramanujam, learned Counsel appearing for the-Department, points 
out that under the Madras Prohibition Act, no duty is levied or is leviable in respect 
of foreign liquor. Entry 51 of List JI in the Seventh Schedule of the Constitution 
enables the State Legislature to levy a duty of excise on alcoholic liquors for human 
consumption manufactured or produced in the State and countervailing duties 
at the same or lower rates on similar goods manufactured or produced elsewhere 
in India. ‘This entry does not obviously authorise the State Legislature to impose a 
duty of excise on foreign liquor imported into the State across a customs frontier. 
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* Import’ itself has been defined in the Madras Prohibition Act to mean bringing 
into the State of Madras otherwise than across a customs frontier as defined by the 
Central Government. Section 18-A which imposes the excise duty on liquor 
imported, exported, etc., excludes foreign liquorfrom its scope. It is clear therefore 
that foreign liquor imported into India is not subject to any duty of excise. If 
that is so, then the relevant entry in the Third Schedule to the Madras General 
Sales Tax Act, which exempts liquor, does not cover foreign liquor upon which no 
duty is leviable. It follows that foreign liquor as such does not stand exempted 
by the Madras General Sales Tax Act. The initial contention advanced by the 
learned Counsel for the petitioner accordingly fails. 


It is common ground that the tax in the present case is leviable under section 
8 (2) of the Central Sales Tax Act. It is also conceded on behalf of the petitioner 
that the goods are not declared goods. Section 8 (2) (b), in so far as it is relevant, 
reads thus: 

“The tax payable by any dealer on his turnover in so far as the turnover or any part thereof 
relates to sale of goods in the case of inter-State trade or commerce not falling within sub-section (1) 
rer Tee (b) in the case of goods other than declared goods shall be calculated at 7 per cent. or at 
the rate applicable to the sale or purchase of such goods inside the appropriate State, whichever 
i higher. ” 

The wording of the section is plain and the result is that the tax in the case of these 
sales shall be at 7 per cent., or if the rate of tax under the Madras General Sales 
Tax Act is higher, that higher rate. In support of the Department’s assessment 
at the rate of 50 per cent. reliance has been placed upon section 21-A of the Madras 
Prohibition Act. It is headed : “ Levy of Sales Tax on sales of foreign liquor to 
permit-holders.’? The expression ‘foreign liquor’ has not been defined in the 
Act, but the Explanation to this section states that it means wines, spirits and beer 
imported into India from foreign countries, that is to say, liquor for human con- 
sumption imported across a customs frontier in respect.of which the State Legis- 
lature, has as has been already pointed out, no power to levy a duty of excise. 


The section reads thus: ' 


“ Every ai or institution not being an institution holding a permit under section 20, clause 
(b) which sells foreign liquor (a) to any person holding a permit for the consumption of liquor under 
section 20, clause (a) or (b) to any institution holding a permit for the supply of liquor to its members 
under section 20, clause (b), shall collect from the purchaser and pay over to the Government at such 
intervals and in such manner as may be prescribed a sales-tax calculated at the rate of 8 annas in the 
rupee or at such other rate as may be notified by the Government from time to time on the price of the 
liquor so sold.” 


Section 20 (a) provides for the issue of permits authorising any person to consume 
or possess for personal consumption any liquor or intoxicating drug. Section 
20 (b) provides for the issue of licences to any institution to possess liquor and issue 
it to such of its members as hold permits under clause (a). What section 21-A 
provides is that a person other than a permit-holder or a licence-holder as described 
in section 20 (a) and (b) can sell foreign liquor (1) to a person holding a permit and 
(2) to an institution holding a licence ; and in the case of such sales, the seller is 
entitled to collect sales tax at 50 per cent. of the sales price and pay it over to the 
Government. Sales of liquor, other than foreign liquor are not subject to sales tax 
at this rate. It is upon this provision that the Department relies in maintaining 
its stand that the rate applicable to the sale-or purchase of foreign liquor inside the 
Madras State is 50 per cent. The question is whether thisinterpretation is correct. 


Before dealing with that aspect of the matter, we may refer to the general 
charging provision in the Madras General Sales Tax Act. Section 3 imposes a 
liability upon every dealer to pay tax on his taxable turnover at the rate of 2 per 
cent. The Act provides for a single point levy in respect of goods specified in the 
First Schedule. There is a provision for exemption of certain classes of goods which 
has already been referred to. If the sale of toreign liquor is not exempted under 
section 8, it is obvious that it is taxable under the general charging section 3. Our 
attention has not been drawn to any provision either in the Madras Prohibition 
Act or elsewhere which exempts sales ot foreign liquor trom-tax ‘under the Madras 
General Sales Tax Act. We have been informed by the learnedCounsel appearing 
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for the Department that dor reasons which he is not able to state, the sales of foreign 
liquor have been taxed only under section 21-A of the Act and have not been sub- 
jected to tax under the general charging section of the Madras General Sales Tax 
Act. As far as we can see. there is no warrant for excluding sales of foreign liquor 
trom the operation of*section 3 of the Act. 


Mr. Ramanujam for the Department contends that while itmay be thatsales of 
foreign liquor are taxable under section 3 of that Act. there is‘another provisions 
-which imposes a higher rate of tax, namely, 50 per cent. that is, section 21-A of 
the Madras Prohibition Act. It there are two rates of tax, he claims that since 
section 8 (2) (6) of the Central Sales Tax Act authorise the imposition of the tax 
in respect of inter-State sales at 7 per cent. or at the rate applicable to the sale or 
purchase of such goods inside the appropriatelState whichever is higher, the Depart- 
ment is entitled to levy the tax at 50 percent. Itseems to us that there is a funda- 
-mental fallacy underlying this contention. 


Firstly, we may observe that the tax that is levied under section 21-A of the 
Prohibition Act is undoubtedly a sales-tax. Not only is it so described in the sec- 
tion itself, but it is also a levy which is made on the occasion ofasale. Itis asales-tax. 
“Virtually, therefore, this section forms part of the Sales Tax Law. ‘The result then 
is that we have to read section 3 the general charging provision of the Madras 
, General Sales Tax Act along with section 21-A of the Prohibition Act as embodying 
the Sales Tax Law in this regard. The position that we then reach is that while 

-section 3 of the General Sales Tax Act imposes a levy on the sales of foreign liquor 
_at arate which may be called a general rate, section 21-A constitutes an exception 
-and deals with the specific cases of sales of a dealer to permit-holders or licence- 
holders. A class of sales is taken out of the category of sales which talls within the 

general charging section and distinctly and differently dealt with. Would it be proper 
then to call that rate applicable to these special classes “‘the rate applicable to the 

sale or purchase of such goods inside the appropriate State.” - It seems to us that 

it would not be a proper method of interpretation. We may refer to sub-section 

«(2-A) of section 8 of the Central Sales Tax Act and the Explanation thereto which, 
_in dealing with the Sales Tax Law of the appropriate State. refer to exemption from 
"“t tax generally’ or subject to “‘tax generally”. The underlying implication 
.thereot is that while there is a general rate of chargeimposed by the Sales Tax Law 
in respect of sales, certain special categories are taken out and dealt with separately. 

‘That being so, that rate applicable referred to in section 8 (2) (d)-is the general 
rate prescribed by section 3 and not the special rate imposed in certain special cir- 

‘cumstances." It may be noticed that section 21-A of the Prohibition Act, does 
not deal witha sale by one dealer to another dealer or by a wholesaler to a retailer. 
_In such cases. the sale would be subject to the general charging section, section 3 of 
-the Madras General Sales Tax Act and not to section 21-A of the Madras Prohibi- 
tion Act. We are therefore of the view that the rate applicable to the sale or pur- 

/chase of these goods inside the Madras State is 2 per cent. prescribed in section 3. 
The levy at 50 per cent. relying upon section 21-A of the Prohibition Act made 


‘by the Department and confirmed by the Appellate Tribunal cannot therefore be 
: supported. 


Section 8 (2) itself was amended by Act XX XI of 1958 and came into force 
.on the 1st October, 1958. Prior to the amendment, section 8 (2) provided that 
:sales not falling within sub-section (1) shall be taxable at the same rates and in the 
samie Manner aS would have been done if the sale had in fact taken place inside the 
-appropriate State. This amendment introduced a rate of 7 per cent. in section 
.8 (2) (b). It would follow therefore that in so far as the sales up to the-Ist October, 
1958, are concerned, the tax leviable can only to at 2 per cent. In respect of 
.sales on and from 1st October, 1958, the tax would be at 7 per cent. 
The petitions are accordingly allowed. The Department will amend the 
, assessments suitably. The petitioner will be entitled to its costs. Counsel’s 
tec Rs. 50 in each petition. 


K.L.B. — Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE-AT MADRAS. 


PRESENT :—MR. S. RAMACHANDRA IYER, Chief Justice AnD MR. Justice M. 
ANANTANARAYANAN, 


The Rainbow Trading Co. by its Proprietor S. Heerachand a Appellant* 
v 


The Assistant Collector of Qustoms, Appraising Department, 
Madras -« Respondent. 


Sea Customs Act (VIII of 1878) (as amended by Act XXXI of 1955), section 171-A—Constitutional validity 
—If violative of Article 20 of the Constitution—Nature of inquiry under section 171-A—Principle of equal 
protection of laws under Article 14 of the Constitution—If infringed by the procedure under section 171-A. 

Section 171-A of the Sea Customs Act (as amended by Act XXXI of 1955), is not violative of 
Article 20 (3) ofthe Constitution. The guarantee given by Article 20 (3) of the Constitution can only 
be in relation to a proceeding in a criminal Court, and, obviously, to a person “ accused ” ofan offence, 
i.e., a person against whom at least a formal information relating to the commission of an offence has 
been laid which in the normal course may lead to a prosecution. Until that stage is reached, there 
is no accusation and the person cannot be said to be an accused. f 


An investigation by the Customs Authorities into a smuggling offence would not normally lead 
to a prosecution in a criminal Court, though if that authority so aS such proceedings can be 
initiated, but even then this can only be e by the Authority specified in section 187-A of the Sea 
Customs Act and not by an officer investigating a case of smuggling. under section 171-A of the Act. 


The main purpose of an examination under section 171-A is to gather information with respect 
to smuggling offences and at that stage no one is in the position of accused, or charged with an offence. 
The person to whom summons is issued under section 171-A is thought of only as a person who can 
give information. He is not a witness in the sense of deposing against anybody. The real. purpose 
of section 171-A, being only to obtain information from persons capable of giving information, regard- 
less of the fact whether such persons will be mere witnesses or also offenders, to any offence that the 
inquiry might reveal, the person to whom a summons is issued under section 171-A cannot be said to 
be accused of any offence and the constitutional protection under section 20 (8) cannot extend to 
him, as it does not-apply to inquiries under section 171-A. 

Section 171-A cannot also be challenged as invalid as violating the right of equal protection of 
laws guaranteed by Article 14 of the Constitution. 

Article 14 guaranteed equal laws for all citizens similarly placed. But it does not prevent reason- 
able classification being made subjecting one class to certain burdens while not imposing such burdens 
on others or conferrmg advantages on a specified class while not so conferring on others. But in all 
such cases the classification should have a just relation to the object sought to be achieved by the 
legislation which, is challenged to be discriminatory. i 

Section 171-A, Sea Customs Act, on its terms does not discriminate, the ns dealt with by it 
are those in possession of information or materials regarding smuggling. All of them are treated alike» 
Even if a discrimination can be suggested by reason of an alleged protection under, a different law of 

roctdure,it must be held that the persons who are in possession of information in regard to such matters 

namely smuggling) can properly be said to form a distinct class from those who have knowledge of 
other offences. There is therefore a reasonable and proper classification, which has a just relation to 
the object of the enactment, namely, to prevent and check evasion of customs laws. Section 171-A is 
therefore reasonable and perfectly valid. 


A x 
Anantanarayanan, J.—Because witnesses in judicial proceedings have the benefit of the protection 
under the Proviso to section 132 of the Evidence Act, persons summoned and examined under section 
171-A ofthe Sea Customs Act are entitled to the same protection. The failure to extend the protection 
to them would not amount to a hostile discrimination. : 
Proceedings under section 171-A, Sea Customs Act, are not comparable to judicial pro ceedings 
and do not resemble judicial proceedings at all. 


Appeal under clause 15 of the Letters Patent against the Order of Balakrishna 
Ayyar, J., dated 7th September, 1959 and made in the exercise of the Special Original 
Jurisdiction of the High Court in Writ Petition No. 28 of 1959 presented under 
Article’226 of the Constitution of India to issue a writ of prohibition prohibiting the 
Assistant Collector of Customs, Appraising Department, Madras, from taking 
further proceedings pursuant to his summons C1 /223/58 dated roth January. 1959. 


K. V. Venkatasubramania Agyar tor John &? Row, tor Appellant. - 


Advocate-General (V. K. Thiruvenkatachari) and Additional Government 
Pleader (V. Ramaswami), for Respondent. ` - 


* W.A. No. 163 of 1959. . posd . 30th October, 1962. 
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The following orders were made: 

Ramachandra Iyer, C,f.—This appeal, filed against the judgment of Bala- 
krishna Ayyar, J., raises a question as to the constitutional validity of section 171-A 
of the Sea Customs Act. That provision has been challenged as void before us on 
the ground that it contravenes Articles 14 and 20 (3) of the Constitution. But 
the objection to the validity of the section under the firsthead, namely, that it denies 
equal protection of laws to persons similarly situate, was not taken before the learned 
Judge; nor even in the grounds ol appeal before us. But in view of the importance 
of the matter and as the learned Advocate-General had no objection to the ques- 
tion being raised at this stage, we have allowed learned Counsel for the appellant 
to argue that point. 


We shall now set out the circumstances which have necessitated the appellant 
_to call to his aid the Fundamental Rights declared under Articles 14 and 20 (3). 


The appellant is a merchant at Madras trading under the name of Rainbow 
Trading Company, who for the purposes of his business, imports electrical goods trom 
foreign countries. 


Import trade is now regulated and controlled by the provisions of the Import 
and Export Control Act, 1947, the Rules under which make it obligatory on the 
importer to obtain a suitable licence for the purpose and to conform to the condi- 
tions prescribed therein. Section 3 (2), of the Import and Export Control Act, 
provides that importation of goods contrary to the restrictions imposed thereunder 
would be deemed so done under the Sea Customs Act and attract the procedure 
and penalties under the latter. Section 5 makes the contravention of an order 
made or breach of the conditions of the licence punishable. The Rules framed 
under the Act prohibit the licensee from importing any goods except of the descrip- 
tion contained in the licence. The control imposed by the Act is in respect of all 
articles. All importable articles are classified under various heads in what is com- 
monly known as the Red Book or The Impcrt Coatrol Policy Book and separate 
licences are issued in respect of them with reference to their classification. The 
holder of a licence for the import of one article coming under a particular classifi- 
cation cannot import another which is outside the class for which the licence is 
issued. For example, the licence issued to the appellant, in the instant case, autho- 
rised him to import what are called decorative electric bulbs. Under that licence, he 
cannot import cycle dynamo bulbs or torch bulbs, although all of them might be 
of the same size, voltage, etc., as the latter two categories come under a different 
classification. If one, however, does it, it will be a case of smuggling. The classifi- 
cation of goods and the restriction on issue of licence to particular classes, or the 
limitation of import in any class or quantity of goods have been designed with a 
view to enable the State to regulate the import of foreign goods in the best interest 
of the country, its economic progress and industrial expansion. Unlicensed 
import which will include a case of import of one type of goods under a licence 
permitting a different type, would obviously tend to bring about the very 
mischief which the Import and Export Control Act is intended to check. 


To resume the narrative of facts, in July, 1957, a steamship S.S. Nachisan Maru .- 
discharged seventy-five packages of electric bulbs at the Madras Harbour. All 
the packages were marked Rainbow, Madras a part of the appellant’s trade name. 
The appellant and eleven others filed bills of entry for clearing the goods through 
the same clearing agent. The bills of entry disclosed the contents of the packages 
as décorative bulbs for which the appellant and the others held the licence. The 
former claimed twenty out of the seventy-five packages as belonging to him. Some 
of the twenty packages were examined by the Customs Authorities and it was found. 
that they contained cycle dynamo bulbs which were different from decorative bulbs, 
the import of which alone was covered by the licence. The department finding 
that there had been import of electric bulbs without a valid licence, issued a notice. 
to the appellant on 25th July, 1957 calling upon Him to show cause why action 
should not be taken against him and the goods confiscated under section 167 (8) 


I]; RAINBOW TRADING CO. v. ASST. COLLR: OF CUSTOMS (Ramachandra Iyer, C.F.). 467 


of the Sea Customs Act. The appellant denied that the bulbs were cycle dynamo 
bulbs but on the contrary conformed to the bulbs permitted by the licence. At 
that stage the department proceeded to examine the remaining packages ; the 
contents of those packages revealed that there were torch bulbs tor the import of 
which also a licence different from the one held by the twelve importers was neces- 
sary. If, what the department found were correct, there must have been a syste- 
matic aitempt on the part of the importers to import one class of goods under a 
licence issued for a different class. At any rate, in that view, the bills of entry 
filed by the importers disclosed’a misdeclaration of the goods. The Customs 
department, therefore, issued a notice on 31d February, 1958 to the appellant and 
the others to show cause why action should not be taken against them under the 
appropriate provisions of the Sea Customs Act. The appellant denied knowledge 
of the contents of the packages. The other persons who filed bills-of entry gave 
likewise evasive replies. Quriously enough, none of the other importers ever 
came forward to identify the packages as theirs. ` 


The Assistant Collector of Customs, thereupon, issued summons, under 
section 171-A of the Sea Customs Act, to the appellant calling upon him to give 
evidence and produce relevant documents relative to the import of the goods in 
question. The appellant declined 'to give evidence and justified his action by giv- 
ing several reasons, the soundness of which does not call for examination now. 
The department then issued a warning to the appellant reminding him that failure 
to comply with summons would entail a prosecution under section 228 of the Indian 
Penal Code. The appellant filed an appeal to the Collector of Customs against 
the direction to appear and, fauimg there, a revision petition to the Central Govern- 
ment. There, too, his attempt to avoid giving of evidence met with no success. 


On roth January, 1959, the Assistant Collector of Customs, Madras, issued 
fresh summons under section 171-A of the Sea Customs Act, directing the appellant 
to appear and give evidence and produce the relevant documents on the day speci- 
fied therein. The appellant, thereupon filed an application, out of which this appeal 
arises, for the issue of a writ of prohibition againstthe Assistant Collector of Customs, 
to prevent him from enforcing his attendance. ‘The main ground taken in support 
of the petition is that section 171-A of the Sea Customs Act, in so far as it compels 
a person to give evidence which might incriminate that person, would be void in 
law as offending Article 20 (3) of the Constitution. According to the appellant, 
the summons to compel him to give evidence was issued at a time when hé was 
himself threatened witha prosecution and with proceedings for confiscation of goods, 
and he should be deemed to be accused of an offence and, therefore, entitled to the 
protéction guaranteed under Article 20 (3) of the Constitution. When the petition 
was pending before Balakrishna Ayyar, J., the Assistant Collector of Customs, filed 
a memorandum withdrawing that portion of the notice, dated grd February, 1958 
which stated : . 

“ You are also called upon to explain why we cannot move for prosecution to be launched 
against you under clause (al of section 167 of the Sea Customs Act.” Ë 

The lcarned Judge, who thought that, if that sentence in the notice had 
remained, it would have been possible to argue that the appellant was in the posi- 
tion of an accused person, held, that, on the deletion of that sentence, he could no 
longer be held to be accused of any offence. Referring and adopting his own 
judgment in a similar case in Shankarlal v. Collector of Central Excise!, the learned 
Judge held that Article 20 (3) of the Constitution would not apply to the case and 
that the summons issued were in accordance with law and that the appellant was 
bound to appear and give evidence. This, however, was made subject to certain 
directions contained in Shankarlal’s caset, the relevant portion of which we give 
below : - i 

® Except in those cases where the identity of the offender is at once known, various processes occur 
between the stage when an offence is committed and the stage when the offender is placed before the 
criminal Court to be dealt with acordin tolaw. The residents of the locality where the crime has 
been committed or those who are beli or alleged to have been in the vicinity of the scene when it 
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was committed, may have to be examined. At this stage no one.is an accused person in any sense 
ofthe term. The circle of saat el would, in time, become smaller and the stage would be reached 
when there is a certain amount of suspicion against various persons. Even now it would be correct 
to say that there is no accused person. Then the final stage is reached when the investigating autho- 
rity considers that a particular person has committed the offence and decides to proceed against 
him in a criminal Court. It is at this last stage that person really becomes accused of an offence .... 


If the stage is reached when a person can be properly said to be an accused person and, thereafter, 
he is compelled to answer questions and the material obtained thereby sought to be used, against him, 
Article 20 (3) of the Constitution would come into play and the Court can—apart from all statutory 

rovisions—refuse to look at the material obtained by contravening the Constitution. That would 
be a case where, if there were no special statutory authority in that behalf, Courts would be entitled to 
fall back upon their inherent power to prevent an abuse of the process of the law. This will involve 
nothing more than a logical extension of the principle embodied in section 132 of the Evidence Act.” 


In this appeal against that judgment, the validity of section 171-A of the Sea 
Customs Act was challenged as contravening both Article 20 (3) and Article 14 


Before we deal with the two points that arise for consideration, it is necessary 
to set out section 171-A of the Sea Customs Act. The section was introduced into 
the said enactment by Act XXI of 1955 : 


“© 171-A. (1) Any Officer of Customs duly empowered in the prevention of smuggling shall have 
power to summon any person whose attendance he considers necessary either to give evidence or to 
produce a document or any other thing in any enquiry which such officer is making in connection with 
smuggling of any goods. 


(2) A summons to produce documents or other things may be for the production of certain 


specified documents or things or for the production of all documents or things of a certain description 
in the possession or under the control of the person summoned. - 


T3 


(3) Allpersons so summoned shall be bound to attend cither in person or by an authorised agent, 
as such officer may direct ; and all persons so summoned shall be bound to state the truth upon any 


subject respecting which they are examined or make statements and to produce such documents and 
other things as may be required : Si 


Provided that the exemption under section 132 of the Code of Civil Procedure, 1908, shall 
be applicable to any requisition for attendance under this section. 


4) Every such enquiry as aforesaid shall be deemed to be a judicial soos vote Vid 
eae sections 193 and 328 ofthe Indian Penal Code.” E ong 


This provision occurs in Chapter XVII of the Act, which deals with procedure 
relating to offences, etc. Sections 169 and 170 relate to the power of search over a 
person who had landed and of vessels, conveyances, etc., for ascertaining whether 
any breach ot the law relating to customs is being committed. Section 172 em- 
powers the Magistrate to issue a warrant authorising the Customs Official to search 
any place to sce whether any prohibited goods are secreted and the succeeding 
sections relate to the arrest of the offender and of producing him before the Magis- 
trate, of seizure of articles, etc. Sections 182 to 185 confer powers on the Customs 
Authorities to inflict departmental punishments, like confiscation of goods brought 
in, in contravention of Customs Laws, and the imposing of a penalty. Section 186 
enacts that the imposition of such punishments (being in their nature distinct from 
punishment for a criminal offence) will not prevent a prosecution for the offence 
disclosed. ‘Thus, from the setting it will appear that section 171-A is enacted to 
facilitate an enquiry to find out whether an offence had been or is being committed. 
It may lead to a prosecution before the criminal Court, if an offence is disclosed 
tor the Customs Authorities might consider it sufficient to impose an administrative 
penalty without prosecuting the offender. 


It is argued for the appellant that as section 171-A authorises the Customs 
Authorities to compel a person suspected of the offence of smuggling, to give evi- 
dence against himself, the guarantee contained in Article 20 (3) of the Constitution 
would stand violated. According to learned Counsel appearing for the appellant, 
the constitutional provision should, in the light of a similar one in America, be 
construed to protect, every person against being compelled to furnish evidence 
that could be used against him, and any statutory provision which would empower 
an authority to nullify that protection should be regarded as void. The vice of 
compelled testimony, it is argued, is its potentiality of being used against the 
person giving it ; it would, therefore, make no difference with respect to the nature 


[] RAINBOW TRADING CO. V. ASST. COLLR. OF CUSTOMS (Ramachandra Iyer, C.J.). 469 


or character of the proceedings in which such testimony is sought and obtained. 
Section 171-A of the Sea Customs Act, in effect, compels even a person who has 
committed the offence of smuggling, if summoned, to depose against himself, as 
failure to do so will entail prosecution. In the words of the learned Counsel, the 
person summoned will be faced with a cruel dilemma, namely, whether he should 
give evidence against himself and expose himself to prosecution for the offence 
committed by obeying the summons, or refuse to speak at all or fail to speak the 
truth, in which event ‘he would be prosecuted ’under the appropriate provisions 
of the Indian Penal Code. Mar , ? 


Article 20 (3) states that no person accused of any offence shall be compelled 
to be a witness against himself. The Marginal Note to Article 20 gives its purport 
as protection in respect of conviction for offences. It is also evident from the setting 
in which sub-clause (3) to Article 20 occurs that the provisions of the Constitution 
intended it only as a protection to the accused in relation to criminal offences 
in respect of which proceedings have been instituted. Sub-clause (3) corresponds 
to the Fifth Amendment of the American Constitution which says : 


«s No person shall be compelled in any criminal case to be a witness against himself.” 


and also to the rule in English law regarding testimonial compulsion. The Sup- 
reme Court examined ‘in detail the scope of the constitutional protection against 
self-incrimination in M. P. Sharma and others v. Saitish Chandra, District Magistrate, 
Delhi and others1,- In that case, the Registrar of Joint Stock Companies filed 
information with the Police to the-effect that the accused, had committed certain 
offence under the Indian Pénal-Gode. The complaint also stated that, to deter- 
mine the extent of fraud committed, it was necessary to seize the books of certain 
concerns in which the- person charged was interested. On the basis of this intor- 
mation, an application was made to the District Magistrate for the issue of a search 
warrant. The warrants that were issued were challenged under Article 32 of the 
Constitution before the Supreme Court on the ground inter alia that Article 20 (3) 
of the Constitution was contravened in that the person charged with the offence 
was compelled to produce documentary evidence in his possession which would 
incriminate him. It was held that the search and seizure complained ofin that case 
did not come within the ambit of protection guaranteed by Article 20 (3). 
The judgment in that case also considered how far the English rule against 
testimonial compulsion can be said to: be adopted in this country and stated : 
“Broadly stated the guarantee in Article 20 (3) is against testimonial compulsion. It is suggested tha} 
this is confined to the oral evidence of a person standing, his trial for an offence when called to the 
witness stand. We can see no reason to confine the content of the constitutional guarantee to this 
barely literal import. So to limit it would be to rob ¢he guarantee of its substantial purpose and to 
miss the substance for the sound as stated in certam American decisions. The phrase used in Article 


20 (3) is to be a witness. A person can be a witness not merely by giving oral evidence but also by produc- 
ing documents or making intelligible gestures as in the case of a dumb witness (see section 119 of the 
Evidence Act) or the like. - To be a witness is nothing more than to furnish evidence and such evidence 
can be furnished through the lips or by production of a thing or of a document or in other modes .... 
Indeed every positive volitional act which furnishes evidence is testimony, and testimonial compulsion 
connotes coercion which procures the positive volitional evidentiary acts of the person, as opposed to 
the negative attitude of silence or submission on his part. Nor is there any reason to think that the 
protection.in respect of the evidence so procured is confined to what transpires at the trial in the Court 
room. The phrase used in Article 20 (3)-is to bs a witness and not to appear as a witness. It follows that the 
protection afforded to an accused in so far as it is related to the phrase to be a witness is not merely in 
respect of testimonial compulsion in the Court room but may well extend to compelled testimony pre- 
viously obtained from him. It is available, therefore, to a person against whom a formal accusation 
relating to the commission of an offence has been levelled which in the normal course may result in 
prosecution.” 


It will have to be remembered that in thatcase a First Information Report 
had been lodged with the Police charging the person concerned with: certain 
offences under the Penal Code. An information having been thus laid, the Police 
was bound in case there was, in their opinion, sufficient evidence, to send the case 
to the Magistrate, they would have.had no option to let off the accused. It can, 
therefore, be said that the laying of an info1mation against a person with the Police 
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will normally lead to a prosecution. ‘But the same cannot he said of - smuggling 
offences. An investigation by the Customs Authorities need not necessarily end 
in prosecution, even if.there are ample materials to sustain a prosecution. The 
Qustoms Officer is not a Police Officer. He is primarily concerned with the preven- 
tion or evasion of Customs Laws. With that view, the Collector of Customs is 
given authority to impose departmenta! punishments like confiscation of goods 
and the imposition of a penalty. As we shall show presently, these proceedings 
are not criminal prosecutions. After an invesligation it would be open to the 
Customs Authorities to impose on the delinquent only a departmental punishment; 
they are not obliged to prosecute. It cannot, therefore, be said that an investiga- 
tion by the Customs Authorities into a smuggling offence would normally lead to a 
prosecution in a criminal Court, though if the Authority so chooses, such proceedings 
can be initiated; but even that can only be by the Authority specified in section 
187-A. 


- The main purpose of an examination under section 171-A is to gather intor- 
mation with respect to smuggling offences. At that stage, nobody is in the position 
of an accused ; or charged with an offence. It may be that somebody is suspected 
of the offence. The person to whom summons is issued is thought of only as a 
person who can give information; he is not a witness in the sense of deposing against 
anybody. It is, however, inevitable that, if, as a result of the compelled testimony 
obtained by the machinery provided under the section, the complicity of the witness 
to an offence is brought out, there would be a possibility of his being exposed to a 
departmental punishment as well as a criminal prosecution. In other words, it 
is by a fortuitous operation of the rvle that a person guilty of the offencé is exposed 
to the risk of giving evidence against himself; but at the same time, we cannot 
ignore the fact that the real purpose of section 171-A is to obtain information from 
persons capable of giving it, regardless of the fact whether such person will be a 
mere witness or also an offender to any offence that the enquiry might reveal. But 
an enquiry under section 171-A is not a judicial one ; it is one in the course of 
investigation of evasion of Customs and Import Laws. It is true that a power 
to compel disclosure by a person of the offence conimitted by him is liable to misuse 
or even of abuse by which an individual might suffer ;-but that is perhaps inevitable 
in a case where interests of society outweigh personal inconvenience. : 


Balakrishna Ayyar, J:, has observed in Shankarlal v. Collector of Customs? : 


. On the one hand we must resolutely.set our face against the methods and techniques evolved by . 
the Star Chamber methods which would rapidly enable a Police State to be built up. On the other 
hand, society must be protected and this can be done only by tracking, down offenders and punishing 
them according tolaw. This cannot be done if persons likely to have relevant information cannot be 
questioned and compelled to answer. To carry immunity kon being questioned beyond a certain 
limit would be to make the country safe for lawless elements.” 

But expediency or even of policy may not be always appropriate while consider- 
ing the constitutional validity of a statutory provision. The only question to be 
considered now is as to the content of the constitutional protection, and whether 
section 171-A impinges to any extent its ambit. It ean be taken as settled that the 
guarantee given by Article 20 (3). (and we agree with respect with Balakrishna 
Ayyar, J., on that point) can only be in relation to a proceeding in a criminal Court, 
and, obviously, to a person accused of an offence ; it cannot extend to, mere witnesses 
and to persons from whom information is sought to be obtained. 


We shall, therefore, consider (i) whether at the stage at which the Customs 
Authorities exercise their power under section 171-A, the person to whom summons 
is issued (even assuming that he is suspected of or guilty of the offence) can be said 
to be accused of an offence ; (ii) whether from the nature of the protection given, 
one can say, it can at all be said to apply to an enquiry under section 171-A. 

It must be remembered that the protection against self-incrimination in England 
and America is much wider, than in this country. There, the rule applies to civil 
and revenue proceedings as well, and further, is not confined to the accused person 
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but on the other hand extends to witnesses. Rupert Cross in his book on Evidence 
states at page 227: . ` l 

«€ We have seen that the privilege against self-incrimination in the narrow sense of the word ong 
nated in the unpopularity ofthe procedure in the Star Chamber under which those who were charged 
with an offence were interrogated on oath. This contributed to the rule that the accused could not 
testify in a’criminal case, and the idea that none could be obliged to jeopardise his life or mae | by 
answering, questions on oath came to be applied to all witnesses in all proceedings in the course of the 
seventeenth century. The rule extends beyond the answers that would directly criminate the witness 
to those which might be used as a step towards obtaining evidence against him.” | 


The rule is therefore, one of gradual development from a protection given 
to an accused person to others. Again, the protection is not confined in England 
to the criminal cases ; a witness cannot be obliged to answer a question if such 
answer would expose him to-a penalty. The learned author treats that rule as 
originating in a doctrine, that equity would not assist a common informer by 
making an order for discovery in his favour. The rule against testimonial compul- 
sion in a criminal case had, therefore, a different origin from a similar rule which 
gave protection against a penalty. 


The rule in America is contained in the Fifth Amendment to its Constitution. 
As stated by Brandeis, J., im Mccarthy v. Andestein1, it runs : 

“ The Government insists broadly thatthe constitutional privilege against self-incrimination does 
not apply to any civil proceeding. The contrary must be accepted as settled. The privilege is not 
ordinarily dependent upon the nature of the proceeding, in which the testimony 1s sought to be used. 
It applies alike to civil and criminal proceedings, wherever the answer might tend to subject to criminal 
responsibility him who gives it. The privilege protects a mere witness as fully as it does one who is 
party defendant. It protectslikewise the owner of the goods which may be forfeited in a penal 
proceeding.” 

Rottschaefer in his book on American Constitutional Law, referring to the Fifth 
Amendment (page 800) says © 

“ The object of the provision was to insure a person a„ainst being compelled in any manner or aù 
any time to give testimony that might expose him for prosecution for crime. The test of his right to 
assert his privilege is not the character of the proceedings in which it is sought to compel him to give 
such testimony but the fact that its assertion is for the se of protecting him against being forced 
to do that against the compulsory doing of which the onstitution protects him. It protects him not 
merely in criminal p ings against himself but also when he is a witness in proceedings or investi- 
gations of any character whatever ........ The privilege may thus wear a double aspect, depending 
on the character of the proceeding in which it is invoked. it is a criminal proceeding against the 
party invoking it, the pence is that of not being compelled to take the witness stand or to answer 
any question at all. it isa penaoe of a civil nature, an investigation of some character or a 
criminal proceeding against some one other than himself, he may be required to testify but has the 
privilege of refusing to answer any question the answer to which might incriminate him.” 

It will be seen that the immunity of an accused to answer an incriminating 
question is different in its underlying principle from the case of a privilege of a 
witness. In our country, while the immunity of the accused against self-incrimina- 
tion is guaranteed, there is no such protection given to a mere witness. Under 
section 132 of the Indian Evidence Act, a witness is not excused from answering 
questions (relevant of course) at a judicial trial, although by his answer he might 
incriminate himself. ‘The Proviso to that section, however, enacts that his answers 
cannot be proved against him in any criminal proceeding. Thus there is no privilege 
given to the witness not to answer a question, the answer to which might incriminate 
him ; but as we shall show in the subsequent portions of this judgment, the Proviso 
merely offers an inducement or encouragement to a witness to testify freely ; for 
without such an assurance, witnesses might not come forward to speak the truth. 
If, therefore, the Legislature considers that, with regard to particular class of 
witnesses, offenders or offences, such protection should not be given, it cannot 
be held (apart from the contention that it would offend Article 14) to be violative 
of the Constitution. “The rule under the English and American Law conferring 
privilege to witnesses against answering questions that might lead to the imposition 
of a penalty will not also apply to this country. 


The constitutional guarantee against testimonial compulsion is, as we said, to 
the person accused of an offence. Article 367 makes the provisions of the General 





1. 69 L.Ed. 158. 


472 THE MADRAS LAW JOURNAL REPORTS. (1965 


Clauses Act, 1897 applicable to the interpretation of the Constitution. Under 
section 3 (38) of that enactment the word offence is defined as meaning an act or 
omission made punishable by any law for the time being in force. As we pointed 
out before, certain violations of law under the Import and Export Control Act and 
the Sea Customs Act do not, merely expose the culprit to departmental penalties, 
but are also punishable as offences by the ordinary Courts. An investigation 
conducted by the Customs Authorities may stop with the confiscation of smuggled. 
goods ; even a penalty may be imposed. There may, thus, be no occasion for a 
prosecution. It cannot be said, as we said before, that such investigations would 
even normally lead to a prosecution. If the Customs Authorities decide only to 
take administrative action against the culprit, does it amount to a punishment for 
an offence ? In Helvoing Mitchell’ Brandeis, J., referring to the penalty imposed 
by the Legislature to tax evaders said : 

“ They are provided primarily as a safeguard for the protection of the revenue and to reimburse 
the Government for the heavy expense of investigation and the loss resulting, from the tax-payers fraud. 
balers EERTE The sanction of fine and imprisonment for wilful attempts in any manner to evade or defeat 
any income-tax introduced into the Act under the heading penalties is obviously a criminal one. The 
sanction of fifty, per centum addition if any part of any deficiency 1s due to fraud with intent to evade tax 
introduced into the Act under the heading Additions to the tax was clearly intended asa civil one.” 

The distinction between a civil and criminal sanction imposed by the same 
enactment has been recognised by the Supreme Court of India in two cases. Macbool 
Hussain v. The State of Bombay? and Thomas Dana v. State of Punjab®. In the former 
case it was observed : a 

“ We are of opinion that the Sea Customs Authorities are not a judicial tribunal and the adjudg= 
ing of confiscation, increased rate of duty or penalty under the provisions of the Sea Customs Act do 


not constitute a judgment or order of a Court or Judicial Tribunal necessary for the pupon of 
tho 


supporting a plea of double jeopardy. It, therefore, follows that when the Customs Authorities 


confiscated the goods in question, neither the proceedings taken before the Sea Customs Authorities 
constituted a prosecution ofthe opaa nor did the order of confiscation constituted a punishment 
inflicted by a Court or Judicial Tribunal on the appellant.” 

These observations which, in our opinion, are decisive of the character of 
proceeding before the Customs Authorities, have been distinguished by a Bench of 
the Calcutta High Court in Collector of Customs v. Calcutta Motor and Cycle Co.* on 
the narrow ground that the Supreme Court were then primarily concerned with 
Article 20 2) and not Article 20 (3). We are unable, with great respect, to make 
any such distinction. Indeed if we may say so with respect. the matter is put 
beyond doubt in very clear language in Thomas Dana’s case?. Considering the 
distinction between the imposition of a penalty by the Gustoms Authorities and the 
punishment in a Criminal Court, it was observed : 

“It is true that the petitioners were dealt with by the Collector of Central Excise and Land Cuse 
toms for the offence of smuggling, were found-guilty and a deterrent punishment was imposed upon them 
but, as he had not been vested with the powers of a Magistrate or a criminal Court, his proceedings 
against the petitioners, were in the nature of revenue proceedings with a view to detecting infringe- 
ment of the provisions of the Sea Customs Act and imposing penalties when it was found that they 
had been Salli of those infringements. Those penalties, the Collector had been empowered to impose 
in order not only to prevent a recurrence of such infringements but also to recoup the loss of revenue 
resulting from such infringements.” 

In our Court, the distinction between the two types of punishments was taken 
as a settled one in Sivagaminatha v. Income-tax Officer®. 


It would follow from the above that the proceedings under section 171-A 
need not necessarily by in relation to any criminal prosecution or even be an essential 
preliminary to such prosecution. The Customs Authorities have their own duties 
to perform, to check evasion, to discover illegal imports, to give deterrent adminis- 
trative punishment to the smuggler to make it not worthwhile for him to smuggle. 
All these require the obtaining of information. The nature of the protection given 
under Article 20 (3) itself wili show that it cannot apply to an enquiry in pursuance 
of the summons under section 171-A of the Sea Customs Act, for, as we stated earlier, 
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the protection against self-incrimination is only to an accused person. That 
protection, as available in this country, is more or less, the same as under the English 
Law. In Blunt v. Park Lane Hotel, Limitid’, Goddard, L.J., stated the rule in 
England as : E 
“ The rule is that no one is bound to answer any question if the answer thereto would in the 
imon of the Judge have a tendency to the deponent to any criminal charge, penalty or 
orfeiture which the Judge regards as reasonably likely to be preferred or sued for.” (Italics are ours. 

Whether an answer to a particular question will incriminate the person deposing 
cannot, therefore, be decided by the witness ; it should beso in the opinion of the 
Judge. That rule cannot therefore, apply where there is no judicial proceeding. 
That the American Law is the same can be seen from Rottschaefer’s American 
Constitutional Law where the learned author referring to Mason v. United States?, 
observed: ° : E l = 

“ Jt is the general rule that the final decision on whether the answers to a given question will 
tend to incriminate a witness is to be made by the Court and notthe witness.” 

It is argued that, if it were to be recognised that there is no prohibition against 
compelled testimony in proceedings under the Customs Act, the guarantee under 
Article 20 (3) itself, would become illusory as the confession can be obtained first 
under section 171-A of the Sea Customs Act and then used for a prosecution. We 
cannot agree that it would be so. ` If, for example, a smuggler gives himself away 
during an examination under section 171-A, that evidence will nevertheless constitute 
a compelled testimony and can neither be relied on nor used against him in any 
criminal prosecution, as Article 20 (3) will prevent it from beingso used. So much 
can be taken as settled by M. P. Sharma fae vee v. Satish Chandra, District Magis- 
trate, Delhi and others *. Therefore, any incriminating answers which a person 
examined under section 171-A may give, can only be used for the purpose of the 
departmental punishment and not for a prosecution in a criminal Court. In that 
case, viz., M. P. Sharma and others v. Sattish Chandra, District Magistrate, Delhi, and 
others * as well as in the more recent case in State of Bombay v. Kathi Kalu4, it has 
been expressly held thatthe protection guaranteed under Article 20 (3) would 
comprehend both oral and written statements’ A record of evidence ot a person 
obtained, under section 171-A of the Sea Customs Act cannot be used against 
him at the trial if he were to be charged in the criminal Court. 


There are several enactments of the Central Legislature which contemplate 
quasi-judicial enquiries but do not givé any protection’ to the person called upon 
to give evidence against self-incrimination. e shall have to give some of them 
when we consider the applicability of Article 14. It will be interesting to note 
that even in England, where the rule against self-incrimination is much wider than 
here, there are statutes which take away that privilege. In Re Atherton®, a debtor 
adjudged bankrupt was under remand on a criminal charge. In the public exa- 
mination in bankruptcy proceedings, questions were put to him the answers to 
which might tend tq incriminate him. Section 17 of the Bankruptcy Act, 1883, 
made it obligatory on him to answer all questions touching his conduct, dealings 
and property. It was held that it was merely a rule of convenience which established 
a practice of not pressing questions relating to offences but that did not prohibit 
the Official Receiver from putting ‘the questions. This view was accepted in Re 
Paget, Ex parte v. Official Receiver®, where Lord Hansworth, M.R., emphasised the 
nature of the jurisdiction regarding enquiries as one for the protection of the public 
which compelled a full and searching examination and that the mere fact that the 
answers might cause the bankrupt personal inconvenience or possibly incriminate 


him must not stand in the way ot such a full examination. 


_ But there is no constitutional guarantee in England as in this country, and 
legislation, there, is not subject to any fundamental rights. But as we have shown 
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before, the fundamental right guaranteed under Article 20 (3) can have no relation 
to proceedings under section 171-A of the Sea Customs Act. es 


For the reasons stated by us in the foregoing paragraphs, we are unable with 
respect to share the view taken in Collector of Customs v. Calcutta Motor @ Cycle 
Company!. On the other hand we agree with Balakrishna Ayyar, J.’s view in 
Shankarlal v. Collector of Customs*, that section 171-A is not violative of Article 20 (3). 
At the same time, we should not be understood as agreeing with the learned Judge 
that the Department will be precluded from putting questions to a person after he 
could be said to be in the position of an accused person at their enquiry. For one 
thing, it will be very difficult to say when that state can be said to [be reached. 
Secondly, the Department cannot be prevented from putting all relevant questions 
for the purpose of investigation and for deciding those matters exclusively entrusted 
to themfunder the Sea Customs Act. 


Learned Counsel for the appellant, then, contended thatsection 171-A, would in 
relation to any proceeding under the Import and Export Control Act, contravene 
the provisions of Article 20 (3), as the person who commits a breach of its gomon 
or the conditions imposed by a licence would ipso facto be guilty of an offence and 
that, once proceedings are set afoot, it should be.deemed really to be an investi- 
gation into an offence. In other words, the departmental offence cannot be isolated 
from the criminal one in a case under the Import and Export Control Act. Section 5 
of that enactment which imposes a penalty for offences under that enactment 
clearly says that the punishment thereunder will be in addition to confiscation or 
penalty under the provisions of Sea Customs Act which is attracted by virtue of 
section 3 (2). The Customs Authorities, therefore, have the competence to inflict 
` a civil penalty and the principles we have discussed above will, therefore, apply to 

set ara of the regulations imposed by the Import and Export Control Act 
Bg . ü è 7 


We shall now proceed to the next ground urged regarding the invalidity of 
the power conferred by section 171-A. The challenge to the validity of the power 
conferred by section 171-A is that it contravenes Article 14 of the Constitution, by 
discriminating against one class of offenders from another. It is put thus;—A 
witness in a judicial proceeding obtains an immunity from prosecution if he were, 
by his answers to incriminate himself (see section 132 of the Evidence Act) while a 
person who is compelled to give evidence in response to a summons under section 
171-A of the Sea Customs Act, is guaranteed no such immunity. There is, therefore, 
a discrimination between one class of offenders, 7.¢.; those that commit the offences 
of smuggling and those guilty of offences under other laws, Thefe can be no rational 
distinction between the two classes of offences as there can be more heinous offences 
under the Penal Code than smuggling a single article like a watch, etc. Then 
again there can be no difference between a judicial and a quasi-judicial enquiry 
(it is assumed that proceedings under section 171-A is a quasi-judicial one) as the 
mischief of procuring compelled testimony is common to both. 


In this connection, learned Counsel referred to the protection afforded under 
the Code of Criminal Procedure, to an accused under sections 342 and 342-/4 (where 
under the accused does not render himself liable to any punishment by refusal 
to answer questions) and to a witness during police investigation under section 162 
of the Criminal Procedure Code’ and during trial by section 132 of the -Indian 
Evidence Act. Such protection, he said, is inherent in any civilised system of 
jurisprudence and is but a kind of liberty which every man should have. There 

ing no such privilege or protection under section 171-A, it should be regarded as 
discriminatory. Further, the witness has no choice ; a refusal or failure to speak 
the truth will entail a punishment (sections 174 and 179, Indian Penal Code). 
Speaking the truth would inevitably lead him to the dock, where he can be convic- 
ted out of his own mouth by reason of his confession, the queen of testimony. 


lL ALR. 195 
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.` We have earlier pointed out that an incriminating answer obtained from a 
person in an examination under section 171-A cannot be used in any subsequent 
criminal prosecution lodged against him and there will, therefore, be no danger 
of such answers being used to convict himin a Court. Therefore for all practical 
purposes there will be no discrimination between the-two kinds of offenders. But 
the contention does raise an important question under Article 14, in that the benefit 
or statutory assurance which a witness obtains with respect to a judicial trial is not 
given to one examined under section 171-A of the Sea Customs Act. 


_ Article 14 guarantees equal laws for all citizens similarly placed. 


Interpreting the Fourteenth Amendment to the American Constitution 
Mathews, J. stated in Yick Wo v. Peter Hopkins*. 
_ © These provisions are universal in their application to all persons within the territorial jurisdic- 
tion without regard toany differences of race, of colour or of nationality and the equal protection 
oflaw is a pledge of the protecion of equal laws.” 


But this rule does not prevent reasonable classification being made subjecting 
one class to certain burdens while not imposing such burdens on others or conferring 
advantages on a specified class while not so conferring on others. But in all those 
cases, the Classificaton should have a just relation to the object sought to be achieved 
by the legislation. 

` Article 14 has been the subject-matter of detailed consideration in a number 
of decisions of the Supreme Court. In The State of West Bengal v. Anwar Ali Sarkar,? 
Mukherjea, J.,' said : 
“It can be taken to be well settled that the principle underlying the guarantee undar Article 14 i! 
not that the same rules of law should be applicable to all persons within the Indian terrritory or that 
the same remedies should be made available to them i ive of the difference of- circumstances. 
It only means thatthe similarly circumstanced shall be treated alike both in privileges conferred 
and liabilities imposed. Gul laws would have to be applied to allin the same situation, and there 
should be no discrimination between one person and another if as regards the subject-matter of the 
legislation their position is substantially the same. This brings in the question of classification. As 
there is no infringement of the equal protection rule, if the law deals alike with all persons of a certain 
class, the Legislature has the undoubted right of classifying persons arfd placing those whose conditions 
aro substantially similar under the same rule oflaw; while applying different rules to persons differently 
situated. It is said that the entire problem under the protection clause is one of classification or 
of drawing lines. In making the classification, the Legislature cannot certainly be expected to provide 
abstract symmetry. It can make and set apart classes according to the needs and exigencies of the society 
and as suggested by experience. It can recognise even degrees of evil but the classification should never 
be , artificial or evasive. It must rest always upon real and substantial distinction bearing a 
reasonable and just relation to the thing in respect to which the classification is made ; and classification 
made without any reasonable basis should be regarded as invalid.” 


In Budhan Chowdry v. State of Bihar, Das, C.J.. observes : 

**In order, however, to base the test of permissible classification two conditions must be fulfilled, 
namely, (1) that the classification must be founded on an intelligible differentia which distinguishes 
persons or things that are grouped together from those leit out of that group and (2) that that differen- 
tia must have a rational relation to the object sought to be achieved by the statute in question. The 
classification may be founded on different bases namely, geographical, or according to objects or occu- 
pation or the like. What is necessary is that there must be a nexus between the basis of classification 
and the object of the Act under consideration. It is also well established by the decisions of this Court 
t hat Article 14 condemns discrimination not only by a substantive law but also by a law of procedure.” 

That eminent Chief Justice analysed and elucidated the principles which 
should gue the Courts in the application of Article 14 in a later case in Rama- 
krishna Dalmia v. Shri Justice S. R. Tendolkar,4 where he laid down that if a 
particular legislation is impugned as discriminatory, it has to be seen (i) whether 
there is a differentiation or discrimination under the statute ; (ii) if that be so, 
is it due to classification ; (iii) whether such classification is a legislative act and 

Iv) if the classification is a reasonable one having regard to the object which the 
islature had in view. 

The powers of the Union Legislature in the matter of control and regulation 
of imports and levy of duties thereon are specified inter alia under Items 41, 83 and 
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93 of Schedule VII, List I. The Sea Customs Act will come under those items. 
Section 171-A of the Sea Customs Act is intended to apply to investigations under 
that enactment, and there is no differentiation or discrimination under that section. 
or rie any other provision of the Sea Customs Act, between one person and. 
another. f 


What is, however, contended is that the effect of section 171-A will be to 
impose a risk or burden on a person to be examined thereunder, while there is 
no such risk to the class of witnesses who come to depose before the ordinary Court. 
Conversely, the benefit or immunity from a risk granted to a witness under the 
Proviso to section 132 of the Evidence Act is not being available to those examined. 
under section 171-A of the Sea Customs Act ; it should, therefore, be held that 
there is a discrimination. Equal application of laws, it is said, requires that a 
person to be accused for a smuggling offence should be entitled to thesame protec 
tion or privileges as would be accorded to an offender under the ordinary law. 


We would, however, like to point out that there is an underlying misconception 
in the argument. The smuggler, if he is tried before the criminal Court will, 
undoubtedly, be entitled to the same privileges as any other criminal. The question 
is whether he should have the same privilege in a quasi-judicial enquiry or investi- 
gation. Great reliance is placed in support of the argument on the decision of 
the Supreme Court in The State of West Bengal v. Anwar Ali Sarkart, where a West 
Bengal enactment with a view to provide for a speedier trial of certain offences 
laid down a special procedure for trial before Special Courts,-the prescribed pro- 
cedure being disadvantageous from the point of view of the accused. The Act 
did neither classify nor provide for the classification of the cases to be tried by the 
Special Courts but left it to the arbitrary discretion of the Executive to pick and. 
choose cases and place them before such Courts. It was held that the relevant 
provision in the impugned enactment was void as it violated Article 14. As it 
will be seen, the enacimentin that case singled outcertain personsfor a discrimi- 
natory treatment on no» rational classification. There 1s no such discrimi- 
natory treatment by the impugned section. No special procedure has been enacted 
for an accused under the Sea Customs Act out of the ordinary. Section 171-A 
relates to persons who have information about smuggling offences. It is not 
primarily concerned with the persons guilty of offences, though it may happen. 
that they may also be summoned. Smuggling offences are committed secretly, 
often by persons of douce respectability and it will not always be easy to find out 
a smuggler, who will always keep behind and do organised smuggling. Secondly, 
the offences are suchthat interests.of the society require that they should be traced 
and brought to book. The devious ways by which a smuggler does his business 
might not be easy of detection. As Sinha, G.J., has observed in State of Bombay,v. 
Kathi Ralu®, it is as much necessary to protect an accused person against being 
compelled to incriminate himself, as to arm the agents of law and the law Courts 
with legitimate powers to bring the offenders to justice. Furthermore, a person 
summoned is not an accused person and may not even turn out to be one—although’ 
there will be a possibility of his turning out to be so. In the latter case, justice to 
him is secured by Article 20 (3). y 


A provision of the kiñd contained in section 171-A of the Sea Customs Act 
is not peculiar to that enactment. Section 11 (3) of the Industrial Disputes Act 
contains an almost identical provision. Section 33 (3) of the Insurance Act confers 
a power of full examination on oath of any manager, managing director or other 
officer of an insurer in relation to his business. Sections 240, 477 and 498 of the 
Companies Act contain similar powers. So also section 45 (g) (6) and (7) of the 
Banking Companies Act which goes further and provides for the recording of 
evidence with due formality and which it says could be used against the deponent, 
in any civil or criminal proceeding. To none of these cases does section 132 of 
the Evidence Act apply. We have earlier referred to the judgment of the English 


1. (1952) S.C.J. 55 : (1952) S.C.R. 284. 2, A.LR. 1961 S.C. 1808. 


Y 


{] RAINBOW TRADING. CO. y, ASST? COLLR. OF CUSTOMS (Ramachandra Iyer, C.J.). 477 


Courts in Re Atherton’ and in Re Paget, Ex parte ¥. Official Receiver?, under the 
English Bankruptcy Act which corresponds to section 27 (6) of the Presidency Towns 
Insolvency Act, where the Master of the Rolls (in thelatter case) pointed out that 
the rule against self-incrimination was a rule of convenience which must give way 
where public interests are concerned. Thatwould mean that a statute can validly. 
abridge the privilege given to the witness subject, of course, to the ‘constitutional 
safeguards. Analysing the principles laid down in the decisions of the Supreme 
Court relative to the matter now set down for consideration, we have to consider. 

“*]. Is there a discrimination under section 171-A of the Sea Customs Act ; 

2. Ifthere is one, is it referable to a classification and whether such classification is made by the 
Legislature ; 

3. Even 80, is such classification reasonable and bears a just relation to the object of the statutory 
provision.” . 

Learned Counsel for the appellant has contended that there is a differentiation 
between an offender under the ordinary law and one under the Sea Customs Act 
and that such a differentiation is without justification. It is argued that the avail- 
ability of protection under section 132 of the Evidence Act and the non-availability 
of the same under section 171-A of the Sea Customs Act would be enough to consti- 
tute a discrimination. To appreciate whether the contention is right or wrong it 
is necessary first to consider the purport and nature of the Proviso to section 132 of 
the Evidence Act. In The Queen v. Gopal Doss*, Turner, C.J., after examining 
the difference between the English law of privileges of a witness and the Indian 
law as enacted in section 132 of the Evidence Act observed at page 280 : 

“The Indian Act gives the Judge no option to disallow a question as to matter relevant to 
the matter in issue. It gives him an option to compel or excuse an answer to a question as toa 
matter which is material to the suit aa so far as itaffectsthe creditof the witness. But inasmuch 
as no alteration of the law was attainable where the witness voluntarily gave it, the law relating to 
answers 80 given was left unaltered. The end desired, the production of evidence from unwilling 
witnesses was sought by depriving them of the privilege they had before enjoyed of claiming excuse ; 
but while subjecting them to compulsion, the Legislature, in order to remove any inducement to false- 
hood, declared that the evidence so obtained should not be used against them except for the p BO 
in the Act declared. The object of the law was to secure evidence which therefore could not have 
been obtained and it was not its object to afford any additional protection to persons, who, by an infraction of 
the criminal law had exposed themselves to penalties”. i 

Thus section 132 of the Evidence Act adopted the method of offering an 
inducement to achieve the end, namely, of getting evidence. Section 171-A has 
adopted a differential method for securing the same end by imposing a criminal 
sanction against falsehood. There was no protection, therefore, in one case which 
is denied in the other. Ifthe Legislature is competent to remove the fear of prose- 
cution to secure evidence at a judicial trial, it will have an equal power to withdraw 
such inducements in other types of enquiries. 


Learned Counsel for the appellant has contended that, as section 171-A is 
designed to secure evidence, the rule of procedure to be adopted should be the 
same as in a judicial trial. He referred in this connection to Suraj Mall Mohta and ~ 
Go. v. A. V. Visoanatha Sastri and another*, ‘That was a case where section 5 (4) of 
the Taxation of Income (Investigation Commission) Act came up for consideration. 
By that provision, such of those evaders of income-tax who, in the opinion of the 
Government, evaded to a substantial extent, were put up before the Commissiofi for 
which a more stringent procedure was prescribed, while the other tax evaders 
similarly situate would be liable to be proceeded against under section 34 of the 
Indian Income-tax Act. The section was struck down as discriminatory. Mahjan, 
G.J., observed : 

“It is wellsettled that in its application to legal proceedings Article 14 secures to everyone the same 
rules of evidence and modes of procedure ; in other words the same rule must exist for all in similar 


circumstances. It is also well settled that this principle does not mean that every law must have 
universal application for all persons who are not by nature, attainment or circumstance in’ the same 


position. 
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These observations can, if our opinion, have no application to a case where there 
is no legal proceeding. Further the purpose of section 17{-A is different from 
a prosecution. As we said earlier, at the stage at which section 171-A is invoked, 
there are no proceedings directed against any person ; a person who has knowledge 
\or in possession of materials relative to a smuggling offence is alone examined and 
there can obviously be no comparison between such an investigation and 
a legal trial to which section 132 of the Evidence Act will apply. In our opinion, 
there is really no substantial difference in the treatment under the law between a 
witness in a judicial proceeding and one who is summoned under section 171-A. 
Both are compelled to answer questions, the answer to which might incriminate 
them. Article 20 (3) will protect both of them in case they are charged with a 
criminal offence. There is no doubt a difference in the method adopted for securing 
full and true disclosure of facts. ‘Thatcannot mean that there is a differentiation. 


One Gan, even say that there is justification for section .171-A being what it 
is. Persons who can give evidence about smuggling must be few, most of them 
might perhaps be participants. If astatutory guarantee were to be given to them 
that they will not be prosecuted (which is different from saying that their compelled 
testimony will not pe used against them) no offenders can be brought to justice. 


In the view we have taken, namely, that there is substantially no difference in 
the treatment of the witnesses, the consideration of the other questions, whether the 
difference is reasonable and due to a classification do not arise. But we shall, 
however, out of deference to learned Counsel, who argued the case, and for the sake 
of completeness deal with those matters as well. l 


Learned Counsel for the appellant has contended that section 171-A does not 
attempt any classification andin the absence of it, it will not be open to this Court 
to find any, and that, therefore, the question of reasonableness (which would arise 
only on there being a classification) need not be considered : even if one were to 
find such a classification on a conjectural basis, it should be regarded as unreasonable, 
for the simple reason that it is conjectural. 


The first part of the contention is undoubtedly supported by authority. In 
Gulf Colo Rado v. W.H. Ellis}, a statute imposed additional costs in a litigation on a 
railway corporation if they failed to settle a claim against them, while other 
corporations were immune. Brewer, J., said : 

«While good faith and knowledge of existing conditions on the part of the Legislature is to be pre 
sumed, yet to carry that presumption to the extent of always holding that there must be some undis- 
closed and unknown reason for subjecting certain individuals or corporations to hostile and discriminat- 
ing legislation is to make the protecting clauses of the 14th Amendment a mere rope of sand in no 
manner restraining the state action.” i 
Again in Hartford Steam Boiler Inspection and Insurance Co. v. Williams B. Harrison?, 
it has been laid down that discriminations are not to be supported by mere fanciful 
conjecture and cannot stand as reasonable if they offend the plain staridards of 


common. sense. 

In the judgment in The State of West Bengal v. Anwar Ali Sirkar*, Qhandrasekhara 
Ayyar, J., stated that the policy or idea behind the classification should at least be 
adumbrated, if not stated; so that the Court which has to decide on the constitu- 
tionality might be seized of something on which it could base its view about the 
propriety of the enactment from the standpoint of discrimination or equal protec- 
tion. 

But we have already pointed out that section 171-A on ifs terms does not dis- 
criminate ; the persons dealt with by it are those in possession of information or 
materials regarding smuggling. All of them are treated alike. The discrimination 

gested is, by reason of an alleged protection, under a different law of procedure. 
Now, the Preamble to the Sea Customs Act and its provisions sufficiently indicate 
ee E - 
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2, 8l L. Ed. 1223. , i 
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the class of persons to whom section 171-A should apply. In Ramakrishna Dalmiav. 
Shri Fustice Tendolkar+, it is stated : | 

“A statute may itself indicate the persons or things to whom its provisions are intended to apply 
and the basis of the classifications of such persons or things may appear on the face of the statute or 
may be gathered from the surrounding circumstances known to or brought to the notice of the 
Court. 3 

The Sea Customs Act into which section 171-A is introduced by an amending 

legislation in the year 1955, has been enacted to consolidate the law relating to the 
levy of customs duties. It contains several provisions to prevent evasion of duties. 
Evasion and prevention of evasion are undoubtedly special subjects. The basig 
of classification under Article 14 being unlimited, the persons who are in possession 
of information in regard to such matters can be properly said to form a distinct class 
than those who have knowledge of other offences, particularly when the former 
matter is, as it should be, regarded, one of national importance. There is, therefore, 
a proper and reasonable classification. 


Recently, the Supreme Court published a list of names of touts under a parti- 
cular rule. That rule was challenged. as contravening Article 14 in Re Sant Ram, ?. 
Sinha, G.J., said :. | 

All persons who frequent the precincts of this Court shall be dealt with under same rules if 
and when the occasion arises. All persons who are included in the list of touts under rule 24 will be 


liable to be dealt with in the same way irrespective of any other consideration. Hence there is no 
room for any discrimination so far as the precincts of this Court are concerned.” 


So too it should be in the case of pesons who know something about smuggling 
offences. j 


Having ascertained the existence of the classification the next step is to find out 
whether it is reasonable and aimed at the purpose of the statute. On that question 
it will be useful to refer to the following instructive passage in Wills Constitutional 
Law of United States dealing with the question of classification for Police power : ` 


“Tt is a matter for judicial determination but in determining the question of reasonableness the 
Courts must find some economic, political or other Social interest to be secured and some relation to 
the classification to the objects sought to be accomplished. In doing this, the Court may consider 
matters of common knowledge, matters of common report, history of the times and to sust ain it they 
will assume every state of facts which can be conceived of as existing at the time of the legislation. 
The fact that only one person or one object or one business or one locality is affected is not proof of 
denial of the equal protection of laws. 


There can be little doubt that, having regard to the difficulties attendant on 
tracing a smuggler, the power to obtain compelled testimony from any one who is in 
possession of the relevant information has a just relation to the object of the enact- 
ment, namely, to prevent and check evasion of customs laws. 


In Sri G.I. Emden v. The State of Uttar Pradesh’, a case of discrimination with 
respect to a presumption under the law arose. Under section 4 of the Prevention 
of Corruption Act, the statute raises a presumption against a public servant charged 
with corruption while under the general law of evidence the presumption is quite- 
the other way. Upholding the validity.of the provision in the light of Article 14, 
Gajendragadkar, J., said : 


“ It is based on an intelligible differentia and there can be no difficulty in distinguishing the class 
of persons covered by the impugned section from other classes of persons who are accused of com- 
mitting the other offences. The Legislature presumably realised that experience in Courts showed” 
how difficult it is to bring home to the accused persons the charge of bribery ; evidence which is and. 
can be generally adduced in such cases in support of the charge is apt to be treated as tainted and so 
it is not casy to establish charges of bribery beyond reasonable doubt. Legislature felt that the evil of’ 
corruption amongst public servants posed a serious problem and had to be effectively rooted out'in the- 
interest of clean and efficient administration.......... The object which the Legislature thus wanted 
to achieve is the eradication of corruption from amo public servants and between the said 
object and the intelligible differentia on which the classification is based there isa rational and direct 
relation.” ' «+ - = 
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These observations apply with particular appropriateness to the present case. 
Smugglers should be tracked and punished. Smuggling should be made unprofitable 
to the offender. In many cases, nobody but the smuggler himself might know of 
how it is being done. To give immunity from prosecution to such a person will 
defeat the very object of the law. The differentia m the classification is between 
those who have information with respect to smuggling offences and others. It is 
intelligible and there is a just relation between the object of the Legislature and the 
classification. We have, therefore, no hesitation in holding that the nmpugned pro- 
sion of law in reasonable and perfectly valid. 


The appeal fails and is dismissed with costs. . : 


Anantanarayanan, J. —I have had the great advantage of study of the judgment of 
my Lord the Chief Justice. With respect, I find myself in entire agreement with 
him upon the conclusions to be reached with regard to the two main grounds [those 
relating to the alleged contravention of Article 14 and of Article 20 (3) of the 
Constitution], upon which the Writ Appeal has been argued and pressed before us. 
It might appear superfluous that I mad separately record the grounds of my con- 
currence. But I have been impelled tọ do so, both on account of the constitutional 
importance of the issues involved, and, from regard for the subtle and complex 
arguments elaborated before us by the learned Counsel for the appellant (Şri 
Venkatasubramanya Ayyar) and the learned Advocate-Genereal for the State. 


The facts have been set forth in the judgment of my Lord, the Chief Justice in 
every relevant particuler : that enables me to pursue the reasoning, in the light of 
the facts of the instant case, without recapitulation. Further, I propose largely to 
confine. myself in this judgment, to the ground that section 171-A of the Sea 
Customs Act is violative of Article 14 of the Constitution. It appears to me that 
the argument, as based upon Article 20 (3), is within a relatively brief compass, 
and admits of a relatively simple answer. Even with regard to the history of the 
doctrine of protection from the compulsion to answer incriminating questions, 
particularly in the United Kingdom, it,appears to me that thet history has a 
deeper and more profound relevance to the argument as based upon Article 14, 
than the argument which impinges upon the protection against testimonial com- 
pulsion enacted in Article 20 (3). The reasoning for this will be manifest, as I 
proceed further. At this juncture, it may be best to develop the argument, as based 
on Article 14. in the manner of the learned Counsel for the appellant (Sri Venkata- 
subramania Ayyar) and with specific emphasis upon the'citations of authority placed 
by him beiore us. | 

For, in order to enable us to arrive at a truly satisfactory solution of this pro - 
blem, it is essential to express in fullest scope the force and subtlety of this argument. 
I may point out here that the two issues on this aspect are really exclusive and alter- 
native in character ; the second issue arises only where the first is concluded in 
favour of the appellant. The first issue is whether we have here a true instance of a 
discrimination, or a denial of the protection of the equal laws to persons in a certain 
situation, where others similarly situate have obtained thafprotection or it has been 
recognised in their favour. It is only ifsuch a discrimination is found to exist, though 
it might be by implication or a failure to enact a safeguard rather than @ positive 
act of discrimination, that the further question will arise whether the discrimination 
could be referred to a classification by the Legislature, which classification satisfies 
the test of reasonableness, and just relationship to the object of the statute. 


The argument of the learned Counsel on this aspect, largely proceeded upon 
an elaboration of the case-law with regard to equal protertion of law, both in the 
United States of America and in this Sountry; the attempt was to show that, initially, 
the discrimation was fought in the Courts of the United States of America on the 
basis of the Fourteenth Amendment, without reference even to the exceptional prin- 
ciple of reasonable classification. Thus, a very early decision Jike Barbier v. Connolly} 
concentrated upon the need that: 





1. 28 L. Ed. 923. 
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equal protection and security should be given to all under like circumstances in the enjoyment of 
their personal and civil rights.......... that no impediments should be interposed to the pursuits of 
any one, except as applied to the same pursuits by others under like circumstances ; that no greater 
burdens should be laid upon one than are laid upon others in the same calling and condition ; and 
that in the administration of criminal justice no different or higher punishment should be imposed 
upon one than such as is prescribed to all for like offences.” 


The judgment of Mathews, J., in Yick Wo v. Peter Hopkins1, is notable for the 
dictum that 


“equal protection of the laws is a pledge of the protection of equal laws.” 


The adjective equal thus suffered a transposition from protection which it originally 
governed to laws, and it was recognised that the doctrine restrains legislative action 
as much as executive power. The argument is that this inequality might be 
manifest from the enactment itself, or might be evident only from e comparison 
of the enactment with the rest cf the corpus of law applicable to those similarly situated. 
In Gulf Colorado v. W. H. Ellis*, we find the emergence of the doctrine that classi- 
fication is permissible to relive a law from the charge of denial of equal protection 
but this must not be arbitrary but has to be based upon a difference which has a 
fust and proper relation to the attempted classification. In this regard, while good 
aitt and the knowledge of existing conditions on the part of the Legislature might 
be presumed, yet that presumption cannot be carried so far as to result in a specula- 
tive inference by Courts of, 


some undisclosed and unknown reason for subjecting certain individuals or Corporations to 
hostile and discriminating legislation.” . 


This, in sum and substance, rendered the protection of the Fourteenth Amendment 
“a mere rope of sand, and in no manner restraining State actions.” 


This metaphor recurs, and it has been recognised by citations in The State o f West 
Bengal v. Anwar Al Sarkar”. Thus, it is a symbol of an application of the principle ' 
of protection of equal Jaws in such a manner as to constitute a mere semblance, but 
not the reality and substance of protection, precisely as a rope of sand cannot bind 
or restrain, though it has the appearance of e@ rope. 


Reference was then made to the decisions in F. S. Royster Guano Co. v. Common- 
wealth of Virgina’, Mayflower Farms v. Peter G. Ten Eyck’, and Hartford Steam Boiler v. 
William B. Harrison’. In Mayflower Farms v. Peter G. Men Eyck®, the Judges observed 
that, where reasonable classification was not apparent, and was not made evident, 
the Courts had 


“no right to conjure up possible aituations which might justify discrimination.” 
In Hartford Steam Boiler v. William B. Harrison®, the Judges seid : 


“Discriminations are not to be supported by fanciful conjecture.......... They cannot stand as 
reasonable if they offend the plain standards of commonsense.” 


These dicta have been recognised in this country by the leading decision in The State 
of West Bengal v. Anwar Ali Sarkar®, It does not matter whether the Inequality 
or discrimination was intended by the Legislature, or not, if it is established ; the 
fact that it might be due to inadvertence is also immaterial. As far as this country 
is concerned, the further decisions of the Supreme Court which are significant on this 
aspect are: (1) Kedar Nath Bajoria v. The State of West Bengal’, (11) Budhan Choudhury 
and others v. The State of Bihar®, and (iii) Ramakrishna Dalmia v. Justice Tendolkar”. 
The relevant criteria have been culled and set forth in the judgment of My Lord the 
Chicf Justice ; it is sufficient that I refer to them with the utmost brevity. The 
classification aust be based upcn an intelligible differentiation, which must itself 
have a rationel relationship to the object of the Statute. If this is conceded or €sta- 
blished, the classification might be founded upon various basis, geographical, occu- 
pational or otherwise directional. A nexus must exist between the bases of the 








1. 30 L.Ed. 220. 6. 81 L.Ed. 1223. 
2. 41 L.Ed. 666. 7. 1953 S.C.J. 580 : tee S.C.R. 31, 

3. 1952 S.G.J. 55 : (1952) S.C.R. 284. 8. 1955 S.C.J. 163: 1955) S.C.R. 1045, 
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classification, and the object of the enactment. I might add that, as pointed out 
in Ramakrishna Dalmia v. Justice Tendolkar? , legislative technique does not invariably 
or necessarily require that the Statute should formulate the classification, or basis 
of differentiation, in relation to its object. This may well be gathered from the 
entire surrounding circumstances, and the intendment of the Statute itself. 


Against this background of principles, Sri Venkatesubramania Ayyer force- 
fully argued that the failure of the Legislature to write into section 171-A of the Sea 
Customs Act, the protection afforded’ to wimesses by section 132 of the Indian 
Evidence Act, and more significantly, by the Proviso to section 132 of the Indian 
Evidence Act, perpetrated, by necessary implication, a discrimination that is hostile 
and unjustified. lt was of no consequence whether the Legislature was conscious 
of the discrimination arismg from the lacuna in respect of protectioa, and still enacted 
section 171-A of the Sea Customs Act as it stands, or was not even conscious of the 
discrimination, and it has resulted from inedvertence. So long as it exists, and 
so long as no reasonable classification can be spelt out of the circumstances of the . 
enactment of the section, and the policy of the Act itself as a whole, the Court can- 
not conjecture and supply a classification. It was in this context that learned Goun- 
sel stressed two features of section 171-A of the Sea Customs Act. Firstly, it in- 
voked, or incorporated by reference, both sections 228 and £93 of the Indian Penal 
Code, ‘and hence the persons summoned under this section were subject to those 
disabilities, put destitute of the protection afforded by the Proviso to section 132 
of the Indian Evidence Act. Secondly, protection has been afforded elsewhere to 
persons similarly situated, such as under sections 342 and 342-A of the Code of Cri- 
minal Procedure, with regard to an accused, section 162 of the Code of Criminal 
Procedure with regard to witnesses interrogated during police investigation and, of 
course,section 132 of the Indian Evidence Act itself with regard to witnesses examined 
duting a trial. For these reasons, the discrimination, though it is sojby mplication 
rather than by positive enactment, indisputably appears from section 171-A of the 
Sea Customs Act itself. It cannot be related to any resonable classification, since 
it is difficult to argue that any classification was at all intended by the Legislature. 
Even if it had been intended, it does not satisfy the tests of reasonableness, and a 
just relationship to the object of the statute. I shall return later to this argument. 

shall now turn to the first aspect which, as I havestated, excludes any argument 
based on Article 14. of the Constitution unless it is concluded in favour of the appel- 
lant, and this is whether we have here an instance, intentional or otherwise, express 
or implied, of a hostile discrimination at all. 


It is here that it seems to me that the history of the doctrine of protection against 
compulsion to answer incriminating questicns becomes significant, even more than 
in the context of any discussion upon Article 20 (3) of the Constitution. As far as 
the United Kingdom is concerned, the following dictum occurs in Wigmore on 
Evidencé (Third Edition, Velume VII{, section 2250) * . 


«The history of the privilege against self-incrimination has something more than the ordinary 
interest of a rule of Evidence ere the woof of its long, story is woven across a tangled warp 
eer R 
There were two distinct and parallel lines of development, the first being the history 
of the opposition to the ex officio oath of the Ecclesiastical Courts ; the second, of the 
opposition to the criminating question In the Common. Law Courts. As stressed 
by My Lord the Chief Justice in one relevant passage, as far as civil matters are con- 
cerned, the rule partly originated in the equity doctrine that a common informer 
will not be assisted by an order for discovery in his favour. The unpopularity 
of the Star-Chamber jurisdiction and methods of interrogation, hadalso a great deal 
to do with the growth of the theory. But what is very significant and interesting 
is that, from very early stages, there were also voices raised in protest against any 
absolute formulation of the doctrine, as that would deny and frustrate the ends of 

justice in the detection and punishment of offences, or of anti-social conduct. It 
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is strictly pertinent to cite here a reference from the great levels of English litera- 
ture. In the 1603 edition of Hamlet, the King addresses the following speech in 
Act IIT, Scene 3. 


* But it is not so above ; 


Ee RS There is no shuffling ; there the action lies. In his true nature, and we ourselves compelled. Even to 
the teeth and forehead of our faults. To give in evidence.” 

Students of legal history have seen in this allusion, an undeniable protest with 
regard to the extension of the protection against compulsory disclosure. 


Even in modern times, the voices of protest have continued, and it is indeed 
difficult to find any basis in any system of jurisprudence for the view that thereshould 
be an unqualified and absolute protection afforded, to all persons, against being 
compelled to answer questions which might tend to incriminate. Indeed, with 
regard to the Fifth Amendment, which corresponds to our Article,20 (3), the pri- 
vilege has been termed by a Committee as 

‘ a hiding place of crime.’ 

It is noteworthy that the maxim nemo tenetur prodere seipsum which underlies the 
doctrine, has been received by high authority with misgivings, if pressed in am 
unqualified form. Wigmore (section 2251) observes that this was termed by a wit 
as justice tampered with mercy. Jessell, M.R., stated in Ex parte Reynolds that the 
law had probably gone - M 

‘even too far in that direction.’ 

An authoritative pronouncement of great interest in the United States of America 
is that of Cardozo, J., in Palko v. Gonnecticut®, to this effect : 

“Indeed, to-day as in the past there are students of our penal system who look upon the immunity 
as a mischief rather than a benefit, and who would limit its scope, or destroy it altogether... . Justice 
pheeee would not perish if the accused were subject to a duty to respond to orderly inquiry.” 

When we look at the actual embodiments of this principle in the United King” 
dom where it has received far more pervasive recognition than in this coun 
‘we are startled to find that there are notable exceptions to this rule, and that the 
exceptions are by no means confined to a particular category of cases. I shall 
content myself with setting forth here a condensation of the instances and of the 
case-law, more elaborately to be found both in Wigmore and Phipson on the Law 
of Evidence (Ninth Edition). Firstly, under the Criminal Evidence Act, 1898, a 
person charged and being a witness in pursuance of this Act, may be asked any 
question in cross-examination, notwithstanding that it would tend to criminate him 
with respect to the offence charged. A limited protection is afforded, not compelling 
the witness to answer questions tending to show that he had committed other offences. 
Next, under: the Bankruptcy Act, 1914, section 15 (1) and (8), a debtor may not 
merely be compelled to produce books of account and documents, but he cannot 
refuse.to answer questions touching his conduct, dealings, or property on the ground 
of self-crimination. The relevant authorities are Re Atherton®, Re Paget*, ReFawett®. 
The answer may even be used as evidence in subsequent criminal proceedings : 
Re A Solicitor®. Again, the Bankruptcy Act, 1890, repealed so much of section 85 
of the Larceny Act, 1861, as relieved a witness, compulsorily examined in bankruptcy, 
from liability to conviction for certain misdemeanours ; and substituted a nar- 
rower protection. Under the Gaming Houses Acts, 1845 and 1854, the Land 
Registration Act, 1925, the Representation of the People Act, 1949, the Election 
Commissioners Act, 1949, the Explosive Substances, Act, 1883, the Merchandise 
Marks Act, 1887, under relevant sections which need not be particularised here, 
witnesses may also be compelled to answer criminating questions, subject to varying 
degrees of statutory protection fromthe consequences. With regard to questions as 
to adultery in divorce cases, this forms a separate and elaborate branch of the case- 





1. (1882) 15 Cox. (Crl.) 108. 4, L.R. (1927) 2 Ch. 85. 
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484 THE MADRAS LAW JOURNAL REPORTS. [1965 


Jaw. In other words, we may look in vain as far as the corpus of the law in the United 
Kingdom is concerned, for an application of the principle in any absolute and 
unqualified manner. In many contexts, a balance has beenstruck between the protec- | 
tion to the individual, and the paramount need of society to reach at the offender, 
and to strike down the crime or the transgression of law. It cannot be claimed for a 
moment that there is any basic maxim of jurisprudence that the protection must be 
extended to every person compulsorily examined by a competent authority in every 
kind of proceeding, including quasi-judicial proceedings, like those under section 171-A 
of the Sea Customs Act, the main purpose of which is to obtain information of trans- 
gressions of the law in this respect, by the interrogation of those who are likely to be 
acquainted with the true state of affairs, and, this primarily, in order to take ade- 
quate departmental action or administrative action thereon. As My Lord the 
Chief Justice has stressed, the further consequence of a criminal prosecution may or 
may not eventuate, and it is no inevitable or logical component of the objects of the 
section. 


In such a context, can it be claimed that because witnesses in judicial proceed- 
ings have the benefit of the protection under the Proviso to section 132 of the Indian 
Evidence Act, persons summoned and examined under section 171-A of the Sea Gus- 
toms Act are entitled to the same protection, and that the failure to extend the pro- 
tection to them amounts to a hostile discrimination? As the learned Advocate- 
General has pointed out, this is by no means the only kind of quasi-judicial proceed- 
ing with regard to which the Legislature has enacted no kind or degree of protection 
against the compulsion to answer incriminating questions. ‘There are relevant 
sections of the Industrial Disputes Act, the Insurance Act and the Banking Companies 
Act, in this country, which I need not extract here. Indeed, it seems to me that the 
case with regard to section 171-A of the Sea Customs Act is even stronger, upon the 
argument of the absence of any hostile discrimination, than in several of the instances 
of legislation furnished by the learned Advocate-General. For, in this section, 
-what is primarily provided for is a procedure to summon persons likely to possess 
relevant information which will aid the officer in the prevention of smuggling, or to 
summon persons to produce relevant documents. There is no necessary or logical 
inference that allsuch persons, who really form a class of persons possessing such 
documents or such information as may throw light upon suspected criminal offences, 
are persons with a guilty consçience, or are persons concerned in thẹ offences them- 
selves. - Conceivably, many may be innocent, and to them.the obligation may 
involve no disability whatever, precisely as conceivably, some of such persons might 
be suspects with good cause. But I am unable to see how the section itself can be 
tested against one kind of hypothetical instance rather than another. In brief, 
therefore, upon this aspect of the matter, it appears to be at least very doubtful to 
me, if we have here a true case of hostile discrimination perpetrated by the Legis- 
lature, whether with intention or through inadvertence. 


4 


These considerations are strengthened by the history of the Proviso to section 
132 of the Indian Evidence Act, through the enactment of section 32 of Act II of 
1853, and as set forth and expounded by Turner, C.J., in Zhe Queen v. Gopal Dass?. 
As has been shown by My Lord the Chief Justice, it is very clear that the object of 
the enactment ofthe Proviso was not to whittle down the privilege in order to trap 
an offender, but to secure evidence which would further the administration of justice 
by the expedient of an inducement. The argument that we have here some kind of 
discrimination against smugglers as compared with other offenders of the law, 
appears to me to be wide of the mark ; if there is a discrimination at all, surely, it 
is with regard to persons who have the relevant knowledge or documents in their 
possession, whether they are innocent or justifiably suspected of smuggling offen- 
ces, as compared with those who do not possess any such material evidence and do 
not have any such information. 


LL 
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If we assume that, by implication, a discrimination has arisen, can it be justified ? 
Even here, applying the relevant tests as expounded in the discisions to which I 
have referred, I am unable to see how section 171-A of the Sea Customs Act can 
be held violative of Article 14 of the Constitution. The first branch of this argu- 
ment is that the Legislature never intended any classification, and that the Courts 
cannot conjecture a classification, or provide one for the Legislature, where it was 
not conscious of making a discrimination. But it appears to me that learned Counsel 
for the appellant (Sri Venkatasubramanya Ayyar) was here involved in something 
like an inconsistency or logical fallacy. Ifthe discrimination, in relation to persons 
similarly situated and the corpus of pre-existing law was so plain, evident and 
indisputable, as urged by him, then it could hardly be pleaded, with consistency, that 
the Legislture was not aware of the pre-existing corpus of law, or the perpetration 
of such a discrimination. If we must hold thatthe Legislature was aware, we must 
then look for a reasonable basis of classification in the circumstances and the scope 
of the section itself in relation to the objects, intendment and policy of the Sea Cus- 
toms Act as a whole. On this analysis, I think that we are both able to perceive 
a reasonable basis of classification, and a nexus between that segregation and the 
objects of the Act as a whole. In other words, if the concerned authorities should 
be enabled to effectively prevent or deal with smuggling, which is anti-social and 
which injures the national interest, they should be properly clothed with powers 
of enquiry and detection. For such a purpose, it is just to make a classification of 
those who might have the requisite knowledge or information, or documents which 
might lead to the detection of such crimes, and to render them compellable in 
respect of answers, or the production of such documents. It cannot be a valid objec- 
tion to such an argument that this class of persons might include those justifjably 
ay alias of participation in smuggling, and that such persons might run the risk 
of being ultimately involved in a criminal prosecution, by not being afforded the 
protection of the Proviso to section 132 of the Indian Evidence Act. 


There are two definite answers to this argument. Firstly, the proceedings 
under section 171-A of the Sea Customs Act are not comparable to judicial proceed- 
ings, and do not resemble judicial proceedings at all ; they are broad enquiries for 
the prevention or detection of offences, and no more. Secondly, as stressed by Their 
Lordships of the Supreme Court in Maqbool Hussain v. The State of Bombay1, and 


Ahomas Dana v. State of Punjab*, end on the principle of observations of Brandeis, J., . 


in Helvering v. Mitchell®, the Sea Customs Authorities have several administrative 
powers and functions to perform in this respect, including even the confiscation of 
goods and the levy uf penalty which are intended to safeguard the revenue eud reim- 
burse the Government, and which are not, essentially, powers of criminal prose- 
cution at all, or even a decision to launch a prosecution. 


I would, therefore, answer the issues with regard to the alleged violation of 
Article 14 by the enactment of section 171-A of the Sea Customs Act, against the 
appellant and for the State. 


With regard to the argument based upon Article 20 (3) of the Constitution, 
I find that I have very little to say, in view of the analysis appearing in the judgment 
of My Lord the Chief Justice and the conclusions expressed therein, with which I 
entirely and respectfully concur. Very briefly stated Sharma’s case*, is authority 


upon two matters. Firstly, the phrase to be a wiiness cannot be limited to the mere 


rendering of oral evidence, but is a wider term which would include the production 
of documents, or any positive volitional act which amounts to testimony. Secondly, 
the protection is available to any person against whom a formal accusation relating 
to the commission of an offence has been levelled which, in the normal course, might 
result in prosecution. In the instant case, it cannot be said that the protection can 
be invoked to justify the appellant in declining to appear before the authorities at 





1. (1958) S.G. 456 : (1953) 2 M.L.J.113: 3. 82 L.Ed. 987. 
(1953) S.C.R. 730. 4, (1954) S.C.J. 428: (1954) 1 M.LJ. (S.C) 
2. (1959) S.C.J. 699 : 1959 M.L.J. (Crl.)474. 680 : (1954) S.G.R. 1077. 


0 


486 THE MADRAS LAW JOURNAL REPORTS. [1965 


the'stage of the enqviry itself and to state facts within his knowledge. In other words: 
it is distinctly at a premature stage that the protection has been claimed for the appo 
lant. Ofcourse, it is e heavy ana true objection that the testimony thus compelled 
in the guise of proceedings under section 171-A of the Sea Customs Act, might be 
later utilised to prusecute the appellant, and thus effectively divest him of the pro- 
tection of Article 20 (3) by taking two steps, instead of one. The answer to this 
objection has been clearly demonstrated, if I may say so with respect by My Lord 
the Chief Justice, such compelled testimony cannot be later relied on or used in a 
criminal prosecution, as. at that stage, the protection of Article 20 (3) will be availa- 
ble De appellant. This fully disposes of the argument or objection upon this 
ground. A 


1 would therefore, concur that the appeal fails, and has to be dismissed with 
costs. ; 


P.R.N. ee Appeal dis.nissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—Mr. Justice M. ANANTANARAYANAN AND Mr. Justice K. 5. 
RAMAMURTI. 


K. T. K. Thangamani and another .. Petitioners” 


D. POE" 
The'Chief Secretary, Government of Madras and 
another ' .. Respondents. 


Constitution of India, 1950, Articles 352, 358 and 359 and Defence of India Act (LI of 1962), sections 44, 45— 
Order on detenu imposing restrictions, interfering with ordinary avocations of life and enjoymsnt of propsrty—Pro- 
vision in the Act, directory or mandatory—Tests—Order not to be questionsd in Court—Extent and ambit of powers 
of Court—Ordsr in excess of powers or colourable exercise of powsr—lInterference by Court—Writ undsr Article 226 
of the Constitution of India (1950)—Powsrs of High Court undsr—Extent and scobe of. : 


The President had proclaimed a State of Emergency under Article 352 (1) of the Gonstitution. 
Under Article 358 while a Proclamation of Emergency was in operation, the rights under Article 19 
were subject to executive action. A notification was also in force under Article 359 s ding the rights 
to move Courts for the enforcement of rights conferred under Articles 14, 21 and 22. The petitioner 

‘was held in detention under the Defence of India Act of 1962. He applied under Article 226 of the 
Constitution praying for a writ'of mandamus directing the respondent to cancel the restrictions impos- 
ed on him, such ithe night lock-up, and to grant him right to have a radio, to receive more letters, etc. 
On the scope of sections 44 and 45 ofthe-Defence of India Act, 1962, whether the enactment allowing 
imposition of restrictions on the detenu was directory or mandatory, whether he hada justiciable 

-Tight whether the High Court could exercise the powers under Article 226 of the Constitution, 


Held tio Anantanarayanan, }.). The Legislature did not intend section 44 of the Defence of 
India Act (1962) to be mandatory, in the sense that an infringement of it immediately renders the order 
made under the Act or Rules invalid and void ipso facto. The most important consideration is that the 
Legislature equally enacted section 45 in juxtaposition with section 44, and that provision is meaning- 
less if the intendment had been that non-compliance with section 44 would be per se justiciable in 
Courts. No logical distinction can really be maintained between the order of detention itself, and 
any order imposing terms and conditions of detention or specifying the place of detention. 


Ordinarily there is no justiciable right of a detenu to question either his order of detention, or the 
terms and restrictions imposed under the Defence of India Rule3, by virtue of any alleged violation of 
section 44, in the Courts of the land. 


But this does not necessarily imply that the Courts are wholly without power, either with regard to 
a detention order itself, or with regard to the terms and restrictions imposed, the place of detention or 
other allied matters. These could be canvassed in appropriate proceedings, on two main grounds, 
that the concerned authority had exceeded the ambit of its power conferred by the Legislature, and 
that there was a colourable exercise of the power or an exercise of it lacking bona fides, and animated 
by some ulterior object, shown to the satisfaction of Court. 


Article 226 of the Constitution confers upon all the High Courts very wide powers, subject alone 
to the limitations of territorial jurisdiction, and the availability of the person or authority upon whom 
the writ issues, within such territory. The power conferred under Article 226, as well as tho 
jurisdiction must be construed as wide and overriding, and could not be affected by the provisions 
of a specific enactment seeking, in effect, to curtail the exercise of such a power. 


This does not immediately imply that the exercise of such power by the High Court under Article 
226 willbe in derogation ofthe intendment of the Legislature in enacting section 44 as a directory princi- 





* W. P. Nos. 333 and 334 of 1963. 28th June, 1963. 
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ple, not as mandatory one, and in enacting section 45 (1) in juxtaposition to section 44. On the con- 
trary what it implies is that in addition to the two factors upon which the Courts could nevertheless 
interfere with regard to orders of detention or orders imposing restrictions upon detenus, under the 
Defence of India Act, namely, acts outside the statutory power or acts lacking bona fides, the High 
Court would have the power of interference upon the principles of writ jurisdiction, where there is 
an sa apparent on the face of the record, or where a principle of natural justice has been flagrantly 
violated. 


But the exercise of writ jurisdiction is always within the limits of the proper recognition by the 
High Court, of factors relevant to powers delegated to the Executive by the Legislature. 
Where, for instance, the compulsory disclosure of information by the State even to Court, might 


imperil security, the High Court will not exercise the writ jurisdiction in a mode that necessitate? 
such a disclosure. 


[No grounds were found to exist in the instant case to warrant interference by the issue of a writ.] 


The true test to determine whether a particular provision oflaw is merely directory or is manda- 
tory in character, is, whether the declaration ofa particular order as violative ofa statutory provision 
renders it ipso facto null and void, or merely renders the concerned authority subject to correction or 
discipline for having flouted anenactment. Thoughthe question depends on the intention of the 
Legislature, as could be gleaned from the language used, it is not the language which is conclusiv:, or 
allimportant. The use of the word ‘shall’ is not necessarily conclusive. The p se for which 
the provision has been enacted, particularly inthe context ofthe other provisions of the enactment 
and the general scheme thereof may be looked into. 


Per Ramamurti, 7.—T he two main considerations for regarding a rule as directory are : (i) absenc® 
of any provision for the contingency of a particular rule not being complied with or followed ; and 
(ii) serious general inconvenience and prejudice tothe general public would result ifthe Actin 
question is declared invalid for non-compliance with the parti rule. : 


Far from declaring that any act done in violation of section 44 of the Act would be deemed to be 
invalid or void section 45 provides just the contrary, that no order made in exercise of any power con- 
ferred by or under the Act shall be called in question in any Gourt. Such a provision is hardly recon- 
cilable with the view that section 44 is mandatory. f 


On the second consideration, if any act of the Government done in violation of section 44 is to be 
declared null and void, it will result in serious prejudice to the public and cause considerable disloca- 
tion and seriously interfere with tho war efforts taken by the Government in the matter of the 
defence of India and the public safety besides completely defeating and frustrating the very purpose 
and object of the enactment. 


Ifthe action ofthe authority complies with the directive in section 44 no protection or saving as in 
section 45 at all isnecessary in regard tothe action. On the other hand, if the authority is guilty of 
fraudulent exercise ofthe power or its misuse for a collateral purpose opposed to the object and purpose 
of the enactment that act will be invalid, and it is settled law that to such a situation the saving in 
section 45 will not apply and the legality of such acts can certainly be called in question in any 
Court. It is only for the intermediate case, where the authority has acted cont to the provisions 
of section 44 that the saving or the restriction in section 45 ly comes into play or serves any 
useful purpose, 

Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court wil be pleased 
to issue a writ of mandamus directing the respondents, 

(u) to produce the Rules framed for the maintenance of the petitioner as 
“a detenu under the Defence of India Rules, 

(6) to cancel the restrictions imposed on the petitioner such as night lock- 
up and to grant him right to have a radio, increasing number of outgoing and in- 
coming letters and removal of restrictions as regards persons to be mterviewd and 
such other rights as are more Defticularly referred to in paragraph No. 15 of the 
affidavit of the petitioners, 

(c) to enable the petitioner to attend meetings of the Madras Dock Labour 
Board on such terms of parole as this Honourable Court deems fit, 

: (d) to produce the petitioner herein before this Honourable Court at the 
hearings of this petition to enable the petitioner to argue his own case in person. 

S. Mohan Kumaramangalam (amicus curiae), for Petitioners. 

Advocate-General (V. K. Thiruvenkatachari), Public Prosecutor (N. Krishna- 
swamy Readi), and Additional Government Pleader (V. Ramaswami), for State, 

The followmg Orders were medef: 

Anantanarayanan, F.—On 26th October, 1962, the President of India proclaimed 
the existence of a State of Emergency under Article 352 (1) of the Constitution. 
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On the same date, the Defence of India Ordinance IV of 1962 was promulgated. 
On the 22nd and 23rd November, 1962, orders were passed under rule go (1) (b) 
and rule 30 (4) of the Defence of India Rules, 1962, directing the detention of the 
two writ petitioners, Sri K.T.K. Thangamani (Writ Petition No. 333 of 1963) and 
Sri Ananda Nambiar (Writ Petition No. 334 of 1963), because the Government were 
satisfied under section 3 (2) (15) (i) of the Defence of India Act LI of 1962, that these 
persons were likely to act in a manner prejudicial to the defence of India and civil defence, 
and that their apprehension and detention were hence necessary in the interests 
of the State. These persons were allocated as detenus to the Salem Central Jail, and 
it is from such detention that they have preferred these petitions to this Court. 


Both the petitioners raise almost identical grounds, praying for the cancella- 
tion of certain restrictions imposed on them in several respects, for the production 
by the Government of the rules framed for such detention and allied reliefs ; in 
addition, Sri K. T. K. Thangamani prays thathe should be permitted to attend 
the meetings of the Madras Dock Labour Board on such terms as to parole as may 
be imposed by this Court, ard Sri K. Ananda Nambiar prays that he may be per- 
mitted, as a Member of Parliament, to attend the session of the Lok Sabha. We 
mightadd that, in their respective affidavits, both the petitioners have claimed that 
they were not seeking for any orders of release per se, in view of the limitations that 
the Defence of India Act has put on the Courts. Both the affidavits refer to section 
44 of the Act, which is dealt by us in detaillater. The counter-affidavit of the State, 
common to both the writ petitions, deserves reference for its somewhat elaborate 
treatment of the issues raised by these petitioners. According to the contentions of 
the Government, though instructions have been issued with regard to the Rules for 
the maintenance of detenus (G.O. No. 214, Public (General-B) dated 11th February, 
1963), those instructions were intended for official use alone. and their publication 
might be prejudicial. But Government are always willing to deal with any parti- 
cular request of any detenu, in accordance with these uniform and common rules. 
Section 44 is directory and advisory in nature, and the provisions thereof have no 
application to individual orders. The restrictions are essential for the very purpose 
of the Emergency, and the relaxation of them might defeat those public interests 
which have necessitated the detention of the petitioners. The consideration will 
particularly apply for instance, to any term of parole permitting Sri K.T.K. Thanga- . 
mani to attend the meeting of the Madras Dock Labour Board, or Sri Ananda Nam- 
biar to attend the session of the Lok Sabha. Finally, since some reference was made 
in the affidavits to the detention of the petitioners at Salem Central Jail, Govern- 
ment have submitted that the allocation of all arrested detenus, as many as one hun- 
dred and seven in Madras State to several Central Jails was made purely on ; the 
basis of security and available facilities ; there was nothing punitive intended by 
such a measure. 


As the writ petitions were argued before us, both by the learned Advocates 
General for the State, the petitioners themselves in person, and Sri Mohan Kumara- 
mangalam who agreed to appear as amicus curiae in order to stress certain features 
of the contentions raised on behalf of the petitioners it became evident that matters 
of far greater constitutionel import than the relatively limited questions of the 
relaxation of specific terms of rules, appearing in the affidavits, were really involved. 
in these cases. For this reason, we shall deal only incidentally with particular terms 
or iestrictions, and, in this judgment, we shall be primarily concerned with the 
wider issues of constitutional significance, that have emerged from the arguments 

It is first of all necessary, for this purpose to set forth somewhat in extenso the 
specific provisions that concern us, both in the Defence of India Act, XXXV 
of 1939, and the Defence of India Rules framed under that Act, the Defence of India 
Act LI of 1962, and the Defence of India Rules, 1962. We have already refered 
to Article 352 (1) of the Constitution under which the Emergency was proclaimed 
by the President. Article 358 ot the Constitution states that while a proclamation, 
of Emergency was in operation, 
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“nothing in Article 19 shall restrict the power of the State as defined in Part III to make any law 
or take any executive action which the State would, but for the provisions contained in that Part, be 
competent to make or to take.” ; 

Under Article 359 (1) of the Constitution, the President has power to suspend 
the enforcement of any of the rights conferred by Part III during the Emergency,, 
and for the period. In exercise of this power, on 3rd November, 1962, a Notifica- 
tion was issued by the President (G.S.R. No. 1462) declaring that the sight of any 
person to move any Court for the enforcement of the rights conferred by Articles 14,, 
21 and 22 of the Constitution shall remain suspended for the period of the Emer- 
gency, 


“If such person has been deprived of any such right under the Defence of India Ordinance. 
1962 or any rule or order made thereunder.” 


The Defence of India Rules, 1962, were promulgated on 5th November, 1962. 
Under section 3 (2) (15) ti) of the Defence of India Act, 1962, as we have already 
seen, the State has power to direct the apprehension and detention in custody 
of any person whom the relevant authority i 

“suspects, on grounds appearing to that authority to be reasonable, of being of hostile origin or 
having acted, acting, being about to act or being likely to act ina manner prejudicial to the Defence 
of India, and Civil defence, the security of the State.’ 

It is of some significance to mote that under the Defence of India Act, 1939,, 
almost identical language was used in section 2 (2) (x) but the reference was to the 
defence of British India. Under section 3 (1) of the 1962 Act, the Government have 


power to make rules for such purposes, and the same power was enunciated under 
section 2 (1) of the earlier Act. 


Sections 44and 45 (1) of the Defence of India Act, 1962, which almost exactly 
correspond to sections 15 and 16 (1) of the 1939 Act, a matter ofsome importance in- 
interpreting the case-law on the subject, run as follows :— 


Section 44 states : 


«Any authority or person acting in pursuance of this Act shall interfere with the ordinary avoca- 
tions of life and the enjayment of property as little as may be consonant with the purpose of” 
ensuring the public safety and interest and the defence of India and Civil defence.” 


Section 45 (1) declares: 


“No order made in exercise of any power conferred by or under this Act shall be called im 
question in any Court.” . : 

We may next pass on to the Rules promulgated under the Act, namely, the 
Defence of India Rules, 1962. Rule 30 (1) gives the State the power, if it was satis- 
fied with respect to any particular person that witha view to preventing him from: 
acting in any manner prejudicial to the defence of India, and it was necessary to do- 
s9, to make an order [Rule go (1) (b)] directing that he be detained. Under rule 
30 (4), such persoa 

“shall beliable to be detained in such place, and under such conditions as to maintenance, disci-- 
PING) hci ie as the Central or the State Government, asthe case may be, may from time to- 
time determine.” 

Again, it is of interest to note that under the Defence of India Rules framed under 
the earlicr Act of 1939, rule 26 (1) enunciated a very similar power: and rul: 26 (1 
(b) empowered the authority to make an order of detention. Rule 26 (5) corresponded. 
to the present rule 30 (4). With reference toone case of some importance in the 
cited decisions we may also conveniently note here that under rule 129 (1) of the 
Rules framed under the 1939 Act, an empowered Police Officer could arrest and 
detain any person who was likely to commit prejudicial activities, if that Officer 
reasonably suspects thet person of so acting, or being about to act. Under rule 75-A 
of the 1939 Rules, the Government were invested with special powers with regard 
to requisition of property, again a matter of some relevance in the context of certain 
cases cited before us. 

The following are the main issues of constitutional import that have emerged. 
during the arguments, in this setting of events and the relevant enactments and. 

62 i 
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regulations, commencing with the proclamation of Emergency on 26th October, 
1962, under Article 352 (1) of our Constitution. 


Firstly, 
Assuming that, by the combined effect of Articles 358 and 359 (1) read with 
G.S.R. No. 1462, that we have earlier referred to, notmerely are the rights of sub- 
jects affected in the mode specified to move this Court for infringement of Articles 
14, 21 and 22 of th> Constitution suspended, but also the right of any subject to arraign 
any law as in violation of Article 19, nevertheless, could a detenu move this Gourt 
for a scrutiny of the grounds of his detention, as a justiciable right, because of any 
alleged violation by the State of section 44 of the Defence of India Act, 1962? 
Secondly, 


Is section 44 of the Act mandatory in its character, or merely declaratory ? 
Can it apply to specific orders relating to the activities of a named individual or a 
particular property, or is it intended to apply only, as the learned Advocate-General 
has contended, to general orders affecting the life ofthe community orasection the- 
reof or a category of property? What is the relationship between section 44, and the 
taking away of the jurisdiction of Courts under section 45 (1) ofthe Act? Can any 
alleged infringement of section 44 be canvassed as a justiciable right (a) with regard 
to the order of detention itself under section 3 (2) (15) (i) and (b) with regard to the 
terms of detention or the place of detention under rules 30-(1) (b) and 30 (4) of the 
Defence of India Rules, 1962? 


Thirdly, 


Can the propriety of any detention order, or of any the terms and conditions, 
be canvassed as a justiciable right in the limited categories of (i) where the authority 
acts beyond the ambit of the given power and (ii) where the order, or the term or 
condition, is sought to be shown to be ‘‘ colourable”’ or malg fide? 


Fourthly, 


Is section 45 (1) of the Act not binding upon this Court, because of its over- 
riding powers under Article 226 of the Constitution ? Under Article 226 of the Con- 
stitution, can this Court interfere either with regard to the detention of a persoa, 
or with regard to, any termor condition of detention, notwithstanding section 45 (1) 
of the Defence of India Act LI of 1962, and the proclamation of Emergency together 
with the concomitantelements ofthe suspension of Article 19 (Article 358) and 
Articles 1.., 21 and 22 [Article 359 (1)] that we have earlier referred to? 


_ Of these issues we may first conveniently take up the. issues relating to the 
juxtaposition of sections 44 and 45 (1) of the Defeace of India Act, 1962, and the 
extént to which section 44 is mandatory and therefore involves a justiciable right, 
or is merely directory and hence controlled by section 45 (1), which in its turn 
takes away the jurisdiction of Courts to question any order of detention or any terms 
or conditions imposed under the Rules. As far as the Emergency itself is concerned, 
there is really no difficulty. The relevant articles [Articles 352 (1), 358 and 359 (1)] 
are there, and we have furnished details of the action taken by the authorities under 
those Articles. To the extent to which certain Fundamental Rights have been ` 
thereby suspended, they cannot be agitated in Courts. For instance no Gourt 
could pronounce a legislation, subsequent to the Emergency, as in violation of 
Article 10, and therefore void. No Court could permit the enforcement of rights 
by any affected subject, under Articles 14, 21 and 22, with regard to any state of 
facts arising after the Emergency, ard related to the action of authorities under 
the Defence of India Ordinance or Act. But, subject to these limitations, the powers 
of the Courts have not been taken away, and Article 226 of the Constitution 1s 
available to the subject, for redress, within its proper scope. Since sections 44 and 
45 (1) of the 1962 Act correspoad to sections 15 and 16 () of the earlier Act of 1939, 
we shall now proceed to teke note of two streams o case-law, the first relating 
directly to the juxtaposition of those sections and the powers of Court thereunder, 
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and the second, relating to that issue only obliquely and by inference ; in the latter 
class of cases, as we shall presently see, the actual conflict was not really resolved. 


Of the second class we might immediately refer to Vimalabai Deshpande v. 
Crown? a judgment of Bose and Sen, JJ. The matter was taken up in appeal to the 
Judicial Committee and dealt with in King Emperor v. Vimalabai Deshpande®. 
That was an instance of action taken by a Police Officer for arrest and detention of 
a person suspected of prejudicial activity, under rule 129 (1) of the Defence of India 
Rules, 1939, that we have earlier referred to. The question whether the detention 

er per se was justiciable, in the sense that the affected person could canvass the 
subjective satisfication of the authority authorising the detention, was not really 
decided in the case. On the contrary, the Judicial Gommittee, as earlier the Judg-s 
of the Nagpur High Court, stressed the vital difference between rule 26 (1) and rule 
129 (1), which relates to the empowered Pclice Officer. In the latter instance, 
the Police Officer must reasonably suspect, and hence it is not purely a subjective 
satisfaction ; the Courts have the power to ascertain whether the suspicion was just 
and reasonable under the circumstances. But, with regard to the satisfaction of 
Government under rule 26, there was’ no such qualification or restriction. The 
Judicial Committee also followed the English case in Shearer v. Shields? and held 
that the Police Officer or Constable making the arrest must show, as a matter of 
burden of proof that his suspicions were reasonable. 


We may next turn to Surajprasad v. Yeshwania* an instance in which Bose, J., 
had occasion to consider the juxtaposition between sections 15 and 16 (1) of Act 
XXXV of 1939, but, again, without the necessity for a resolution of the central 
issue or conflict. The learned Judge held that the Rules drawn up under sub- 
rules 5 and 5-A of Rule 26 of the Defence of India Rules, could not be the order 
contemplated by sections 2 and 16 of the 1939 Act; and that the High Court had 
therefore jurisdiction to go into the propriety of orders frained only in accordance 
with such rules. The matter related to the refusal by Government to permit the 
personal attendance of a detenu in Court, and the learned ‘Judge observed : 


K It is difficult to see how public safety and the like are likely to be endangered if a man is per- 
mitted to attend Gourt under escort and conduct his case. Tho hearing could be in camera if Govern- 


ment so desires.”’ f a 

The learned Judge also held that where the refusal of Government was due to bad 
faith, the Court could always proceed into the question, and grant the required 
relief. As we shall see later, mala fides, as a category apart, has always been held as 
a ground justifying the exercise of jurisdiction by Courts however strict the bar 
might be otherwise. `‘ 

' The question again came up with specific reference to sections 15 and 16 (1) 
of 1939 Act, in the Lahore High Court in The Lahore Electric Supply Company, Limited, 
Lahore v. The Province of Punjab®. ‘That was a case-of requisition of an electric 
supply undertaking under rule 75-A of the Defence of India Rules. It has to be 
noted, with reference to the summary of arguments preceding the text of the judg- 
ment, that Mr. Mehr Chand Mahajan, then learned Counsel for the appellant 
under taking, argued before the Full Bench that the Court was competent to enquire 
whether the limits of section 15 has been exceeded or not. But, actually, that point 
was not decided by the judgment.” Young, C.J., held that while Government no 
doubt has some information concerning the possible sabotage of the works of the 
Lahore Electricity Supply Company Limited, certain other weighty reasons 
compelled him to conclude that the order was not due to that cause, but was made 
for collateral object, and was not bona fide. Further, certain terms imposed by the 
Government in their order, rendered that order bad as a whole, and ultra vires of 
rule 75-A of the Rules. 


The point, however, is not bare of authority altogether. The juxtaposition 
of sections 15 and 16 (1) of the 1939 Act:had to be ccnsidered with reference to a 





l. LL.R. (1945) Nag. 6. 8. L.R. (1914) A.C. 808. 
2. L.R. 731A. 144: (1946) 2 M.L.J. 1010: 4. ILR. (1944) Nag. 629, 638. 
I.L.R. (1946) Nag. 651 @.C.). 5. (1948) LL.R. 24 Lah. 617 (F.B.). 
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petition under the Specific Relief Act by a Bench of this Court consisting of Leach, 
G.J., and Lakshmana Reo, j., in Kewalram v. Collector uf Madras1, That related 
to the requisition, under the circumstances set forth in the judgment, of a private 
bungalow under rule 75-A of the Defence of India Rules. It is noteworthy that 
the appeal was from the judgment of Bell, J., in exercise of the Ordinary Original 
Civil Jurisdiction (Application No. 2670 of 1943) and that section 45 of the Specific 
Relief Act I of 1877 had been invoked. This has some significance, in the context 
of what we shall later discuss about the powers of this Court under Article 226 of 
the Constitution. After having held that the power of requisition was uot exercised 
mala fide, Leach, C.J., pointed out that the Court would have jurisdiction culy in the 
two instances of an exercise of power cutside the lawful authority conferred, or an 
exercise of it which really amounts to an abuse, namely, it is colourable or mala fide. 
Otherwise, section 15 of the 1939 Act was really directory, and not mandatory in 
character, and has to be read along with section 16 (1) of the Act. The question 
had to be also considered in Tan Bug Taim v. The Collector of Bomba}*. Bhagwati, J., 
took a view directly opposed to the view of the Bench of this Court in Kewalram’s 
caset, which was cited before him. The learned Judge observed at page 602 : 


“ I am not prepared to hold that the provisions of section 15 ofthe Defence of India Act are not 
mandatory but are merely directory or recommendatory. The language of section 15 of the Defence 
of India Act is clear onthe point. It provides that the authority or person acting in pursuance of 
the Act shall interfere,with the ordinary avocations oflife and the enjoyment of property as little as 
may be consonant with the therein mentioned. Though the question whether the interference 
with the ordinary avocations of life and the enjoyment of property is in a particular case as little as 
may be consonant with the purposes therein mentioned may Gave to be determined by the authority 
or persons who is passing the order in the exercise of the powers vested in him under the Defence of 
India Act and the Defence of India Rules framed thereunder, the provisions of section 15 of the 
Defence of India Act are nonetheless mandatory. They have got to be complied with. I cannot 
accept the argument which was advanced by the Advocate-General that section 15 ofthe Defence of 
India Act merely contained recommendations or instructions for the guidance of the authority or the 
person acting in pursuance of the Act. 


In Juggilal Kamalapat v. The Collector of Bombay®, the learned Judge (Bhagwati, J.), 
referred to his own earlier decision just cited, and reaffirmed his view. 


In a certain sense, it might appea thatthis matter need not be further discussed, 
since the judgment of Rekwalram’s case! is by a Bench of this Court. Our power and 
duty, in case we come to contrary opinion, can only be to make a reference to a Full 
Bench. But, for two important reasons, we are proceeding into this matter, as an 
extensive discussion. The first is that Kevalram’s caset, related to the powers of this 
Court in the matter of the issue of prerogative writs prior to the enactment of the 
Constitution and Article 226 thereof. Our powers are now far wider, and, in the 
absence of any modification or suspension of Article 226, are of an overriding cha- 
racter with regard to any specific enactment <f Parliament. Secondly, we are of the 
view that, particularly, as Kewalram’s caset contains little or no discussion of the 
relevant principles or criteria upon which this matter should be assessed, it is 
essential, in the interests of justice, to embark on a scrutiny of this vital aspect. 


The question whether a particular provision of law is merely directory or 
is mandatory in character, has of course, come up repeatedly before Courts in this 
country and elsewhere. At the outset, it must be made clear that the true character 
of the te8t depends upon the consequences of one conclusion or the other, and not 
merely upon some vague arguments that the provision appears to be more intended 
to guide or to make a recommendation to the concerned authority, than to constrain 
the authority to act in a particular way. It is obvious, for instance, that a direc- 
tive principle, such as that embodied in section 44 of the Defence of India Act, is 
not the less binding upon the Government, because it is directory in character, 
assuming it to be so. As the learned Advocate-General has rightly and fairly 
stressed, the Government can neglect or flout such a solemn injunction laid upon 
the executive authorities by the Legislature, only at peril. The true test is not this: 
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the test is, whether the declaration of a particular order as violative of section 44, 
renders it ipso facto null and void, or merely renders the concerned authority subject 
to correction or discipline for having flouted an enactment. The matter bas been 
ut in the following terse form in Maxwell on The Interpretation of Statutes (Eleventh 
ition, page 369): - 

“ The neglect of them (directory provisions) may be penal, mdeed, but it does not affect the 
validity of the act done in disregard of them.” 

Another important point is that though the question whether a statute is’ 
mandatory or merely directory depends on the intention of the Legislature, as 
could be gleaned from the language used, it is not the language which is conclusive, 
or all important. This is very clear from a passage in Crawford on The Construction 
of Statutes (1940 Edition), page 516: 

“ The meaning and intention of the Legislature must govern, and these are to be ascertained not 

only from the phraseology of the provision but also by considering its nature, its design, and the 
consequences which would follow from construing it the one way or the other.” 
The use of the word shall is not necessarily conclusive and, with respect, we must 
differ from Bhagwati, J.,in Zon Bug Taim v. The Collector of Bombay* on this point. 
The Supreme Court observed Hart Vishnu Kamath v. S yed Ahmed Ishaque and others?, 
that an enactment may be in form mandatory, in substance directory in nature. 
‘Lhe use of word shall is not conclusive. In the passage in Crawford earlier referred 
to also, it is no doubt stressed that the use of the word shall prima facie supports an 
inference of the mandatory nature of the statute, but the Court has to ascertain 
the real intenticn of the Legislature. At page 520 (Crawford) the matter is put 
in the following ferm : ` 

“ Nevertheless, it will always be presumed by the Court that the Legislature intended to use the 
words in their usual and natural meaning. If k a meaning, however, leads to absurdity, or great 
inconvenience, or for some other reason is clearl contrary tothe obvious intention of the Legislature, 
then words which ordmarily are mandatory in their nature willbe construed as directory, or vice versa.” 
In The State of Uttar Pradesh and others v. Babu Ram Upadhya® an extensive clarifi- 
cation by Subba Rao; J., of the principle of construction, and the mode of its appli- 
cation will be found. In The Collector of Monghyr v. Keshav Prasad Goenka 4, Raja- 
gopala Ayyangar, J., had occasion to refer to the same principle of construction 
and the Supreme Court observed : 


in the context of the other provisions of the Act and the general scheme thereof. It wo d, inter alia, 
depend on whether the requirement is insisted on as a protection for the safeguarding of theright of 


The learned Advocate-General has pressed two vital arguments in support 
of his thesis that section 44 is directory and not mandatory, besides the reliance 
upon Kewalram’s case’, aid the dicta in the Supreme Court decisions that we have 
referred to, as also the passages from Crawford and Maxwell. According to the 
learned Advocate-General, the very scheme of the Act, that is, the juxtaposition, of 
sections 44 and 45 (1), provides a clue to the true intendment of the Legislature. 
Had the Legislature intended that the principle of section 44 should form the basis 
of a justiciable right, at the instance of an aggiieved party, then section 45 (1) of the 
Act, rendering the relevant orders of authority outside the jurisdiction of the Courts 
and not liable to be questioned therein would have no meaning. Again, by the 
very nature of the principle enunciated, section 44 could not be mandatory. It 
relates merely to a degree to which an order of detention, or terms of restriction, 
should be rendered compatible with the ordinary avocations of life and enjoyment 
of property. In other words, the concerned authority has to decide, not in terms 
of specific obedience or disobedience to the mandate of the Legislature, but in terms 
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of highest approximation to a relative standard or principle. It could never have 
been intended that this clothes the subject affected by the order, with a justiciable 
right. As one of us had occasion to point out, during the course of arguments, 
the construction of section 44 as mandatory in character cannot have consequences 
merely limited to the restrictions or terms imposed on the detenus by virtue of rules 
30 (1) (b) and go (4) of the Defence of India Rules. It must be equally open to 
the subject to question the propriety of the order of detention itself. But inevitably, 
this may involve the disclosure, by the Government of information, which dis- 
closure may conceivably prejudice the public safety. Another argument of the 
learned Advocate-General is, that again, by its very character, section 44 could 
not be intended to apply to individual instances of detention of named persons, 
terms imposed upon them, acts of requisition of particular property, etc. Such 
orders will literally interfere with the ordinary avocations of life or rights of enjoy- 
ment of property, and hence the principle was intended to relate solely to general 
orders affecting the community, o. a section thereof, or general categories of property. 
The learned Advocate-General seeks io reinforce this argument Fy the citation of 
passages from the judgments of Kania, C.J. (pages 101, 106), Sastri, J. (page 192), 
Das, J. (pages 292, 303 and 30;) and also of Mahajan, Mukherjea and Fazl Ali, JJ. 
in A. K. Gopalan v. The Statet. - 


We do not think it necessary to cite all those passages from Gopalan’s caset, 
again here. One or two brief extracts will suffice to show the basis of the learned 
Advocate-General’s conteation. For instance, as observed by Kania, G.J., at page 
Ior : : 

“Ifthere is a legislation directly attempting to control a citizen’s freedom of speech or expression, 
or his right to assemble peaceably and without arms, etc., the question whether that legislation is 
saved by the relevant saving clause of Article 19 will ariss. If, however, the legislation is not directly 
in respect of any of these subjects, but as a result of the sep of other legislation, for instance, for 
punitive or preventive detention, his right under any of these sub-clauses is abridged, the question 
of the application of Article 19 does not arise.” 


As observed by Sastri, J., at page 192: 


E Eras Article 19 guarantees to the citizens the enjoyment of certain civil liberties whiles they 
are free...... a construction which would bring within Article 19 imprisonment in punishment of a 
crime committed or in prevention of a crime threatened would, as it seems to me, make a reductio 
ad absurdum of that provision.” 


The matter was put by Das, J., in an inclusive form, if we may say so with great 
respect, at page 304: i 

“ There can beno doubt that a detention as a result of lawful conviction must necessarily impair 
the fundamental personal rights guaranteed by Article 19 (1) far beyond what is permissible under 
clauses (2) to (6) of that article, and yet nobody can think of questioning the validity of the deten- 
tion or of the section of the Indian Penal Code under which the sentence was passed.” 
Indeed, the argument need not be laboured further. It is indisputable that all 
orders of preventive detention or detention for likely prejudicial acts, under the 
Defence of India Act and Rules, will seriously impair the pursuit of ordinary 
avocations of life by any individual, by their very character ; similarly, with regard 
to orders of requisition of property, as far as the right to enjoy the property is 
concerned. 


Nevertheless, we do not think that, in final analysis, the distinction sought to 
be pressed by the learned Advocate-General is logically sustainable. We can 
conceive of instances where orders of this character affect a category of persons 
and, nevertheless, it may be equally prejudicial to public safety, to compel the 
Government to disclose the information upon which such orders were passed, or to 
render such orders justiciable onthe initiative of the persons affected. Further, 
the very form in which section 44 is couched, makes it clear that the Legislature 
did realise that individual orders would affect the pursuit of the ordinary avocations 
of life, or the right to enjoy property. What the Legislature has laid down is a 
norm to be followed by the authority ; as we stressed earlier, the authority eannot 


a 
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ignore this mandate. The fact that the question of infringement of the norm may 
be a relative question, nevertheless does not necessarily render it one of which the 
Courts cannot take cognizance. A state of intention or motive, a degree of rashness 
and negligence, ere relative questions ; but the Courts are called upon, every day, 
to deal with them as questions of fact and to adjudicate upon their existence or 
otherwise. 


On a very careful consideration of this aspect, we are inclined to hold that 
the Legislature did mot intend section 44 to be mandatory, in the sense thac en 
infringement of it immediately renders the order thade under the Act or Rules 
invalid and void ipso facto. There are several weighty reasons against such a 
construction though, undoubtedly, Mr. Kumaramangalain is justified in stressing 
the observations of the Federal Court in Keshav Talpade v. King Emperor! to the 
effect that, even during an emergency, the Courts of law are still not absolved of 
the duty of seeing that the executive Government does not seek to exercise powers, 
in excess of those which the Legislature thought it fit to confer on the executive. 
However, it is noteworthy that the very Cout in that decision cited with approval 
the dicta of Lord Macmillan in Liversidge Y. Sir John Anderson? to the effect that 
Courts should interpret emergency legislation so as to promote rather than to defeat 
its efficacy for the defence of the realm. In our view, the most important considera- 
tion is thet the Legislature equally enacted section 45 (1) in juxtaposition with 
section 44, and that provision is meaningless if the intendment had been that non- 
compliance with section 44 would be per se justiciable in Courts. F urther, as we 
had occasion to stress this earlier, no logical distinction can really be maintained 
between the order of detention itself, and any order imposing termsand coaditions of 
detention or specifying the place of detention. But, if the propriety of an order of 
detention could be canvassed, in the context of section 44, 1t would necessarily compel 
the Government to disclose information which may be prejudicial to the security of 
the courtry, particularly during an Emergency. This difficulty was discussed 
by Rajagopalan, O.C.J., in Muthuramalinga Thevar v. State of Madras*, and it may 
be in the interests of security that certain grounds have to bs withheld as confidential 
even from the Court, as that will n ily imply a disclosure to the knowledge 
of the affected parties also. The resolution of the difficulty suggested by Bose, J., 
in Surajprasad v. Yeskwaniat, namely, hearing in camera, may not be adequate. 


With regard to the arguments that the grounds of detention should be explicit, 
and that they were not furnished ‘to the concerned detenu, we may point out that 
this may rightly be subject to a limitation, in the interests of public securi , Bee 
the dicta in Puranlal Lakhanpal v. Union of India’ and in Lawrence Joachim oseph 
D'Souza v. The State of Bombay! which was followed in the former decision. 


We are, therefore, of the view -that, ordinarily, there is no justiciable right 
of a detenu to question either his order of detention, or the terms and restrictions 
imposed under the Defence of India Rules, by virtue of any alleged violation of © 
section 44, in the Courts of the land. Section 44 is directory in the sense that even 
if an infringement is established, the order is not ipso facto void ; that can be the 
only construction compstible with section 45 (1). But this does not necessarily 
imply that the Courts are wholly without power, either with regard to a detention 
order itself, or with regard to the terms and restrictions imposed, the place of deten- 
tion or other allied matters. These could be canvassed in appropriate proceedings, . 
on two main bases or grounds. The first of these is that the concerned authority 
has exceeded the ambit ofits power conferred by the Legislature. That is, where 
the particular authority has no such power, or the power is not given in respect of ` 
certain class of persons or categories of property, and it is purported to be exercised, 
the Courts can certainly strike down the order as ultra vires. Secondly, there is 
always the saving clause of a colourable exercise of the power or an exercise of it 
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lacking bona fides and animated by some ulterior object, shown to the satisfaction of 

“Court. The question whether, even apart from these two grounds, the High 
Court can proceed into this matter because of the overriding powers of this Gourt 
under Article 226 of the Constitulion, is a separate question, that will be dealt 
with immediately after noticing certain decisions of the United Kingdom cited by 
the learned Advocate-General. 

This constellation of decisions in the United Kingdom stemming from the 
famous Liversidge v. Sır John Andersont, has to be interpreted throughout bearing 
in mind one radizal distinction between Constitutional Law in the United Kingdom, 
and the law in this country. As far as the United Kingdom is concerned sovereignty 
of the Parliament is ab$olute. The Constitution being unwritten, there are no 
theoretical limits conceivable to legislative supremacy, in the absence of formulated 
Fundamental Rights embodied in a written Constitution. The task of Cowts in 
the country can only be to interpret enacted law, in the light of this unqualified 
supremacy. But Courts here have a very different function to perform. The 
Parliament itself is subject, in its law-making power, to the Constitution, and, as 
pointed out by Kania, C.J., In re The Delhi Laws Act, 1912 etc.* the Courts 
can always strike down a particular legislative measure as inflinging any Article of 
the Constitution inclusive of Article 226. The decisions relied on by the learned 
-Advocate-General are, generally stated these : Point of Ayr Collieries, Limited v. 
Lloyd George®, Carltona, Lid. v. Gommrs. of Works*, Commrs. of Customs v. Cure and 
Deeley®, Demctriades v. Glasgow Corpn.*, Nakkuda Ali v. jfayaraina’, Earl Fiizwil- 
liams Wentworth Estates Co. Lid. v. Minister of Town and Country Planning’, 
and Attorney-General for Ganada and another v. Hallet and Corey, Lid. and another. 
A few dicta will be sufficient to show that in all these cases, the supremacy 
of Parliament was kept in mind by Courts, and the powers of interference 
by Court, where Parliament has delegated unfettered discretion to a Minister or 
other administrative body, were confined to the two categories (i) act patently in 
excess of conferred authority, and (ii) want of bona fides. To this effect Lord 
Greene, M. R., observed, in Point of Ayr. Collteries, Lid. v. Lloyd-George*, and similarly 
in Carltona, Lid. v. Commrs. of Works*. He said at page 564 : 

« Allthat the Court can do is to see that the power which it is claimed to exercise is one which 

falls within the four corners of the powers given by the Legislature, and to see that those powers are 
exercised in good faith.” 
An instructive and learned review, if we may say so withrespectof the entire case- 
law by Sachs, J., will be found in Commr. of Customs v. Cure and Deelay®. Also 
see the dicta of Lord Narmand in Demetriades v. Glusgow Corporation®. In 
Nakkuda Ali v. Jayaratna? the Court held that the administrative authority need 
not even regulate his decision or action, by analogy to judicial rules. In S. A. De 
Smith’s Judicial Reviews of Administrative Action (1959 Edition), pages 244 and 245, a 
discussion of this entire aspect will be found under the heading. 

s“ ‘Where the competent authority is empowered to take such action or to impose such conditions 
as it thinks fit in relation to subject-matter’. It is however stressed in the passage that the decision 
must not be such ‘ as no reasonable authority could ever have reached.’ ” 

Sri Mohan Kumaramangalam points out that even this interpretation of 
sections 44 and 45 (1) of the Defence of India Act, 1962, and this restriction of 
the power of Coutts, ordinarily speaking, to instance of patent transgressions of 
statutory power or to colourable acts, would not affect the large question of the 
„overriding powers of this Court under Article 226 of the Constitution. According 
to him, the subjective test laid down in Liversidge v. Str John Anderson! has not been 
followed by the Supreme Court of Burma, and he has referred to an article in Journal 
of the International Commission of Jurists 1961, page 11, and also to Tinsa Mau Naing v. 
The Commissioner of Police, Rangoon?®. But whatever the case might be in other 
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countries, as far as this country is concerned, it has to be held that the juxtaposition 
of sections 44 and 45 (1) renders feasible only the construction that section 44 is 
directory, and that the detenue has no justiciable right to canvass the propriety of 
the order of detention or the terms of detention per se: 


As far as any colourable exercise of power is concerned, it could always be 
canvassed in this country, in any Court, where mala fides can be demonstrated to 
exist. “In the United Kingdom, even upon this factor, a different view has some- 
times been taken. For instance; in Smith vi East Elloc Rural District Council}, 
‘Viscount Simonds sought to maintain a distinction between bad faith or fraud 
relating to acts of individuals, and the validity of the order itself (compulsory 
purchase order). i 

“It is no part of my present duty to attack or defend such a provision of an Act of Parliament.” 


The learned Advocate-General, however, contends that this view of sections 44 
and 45 (1) of the Defence of India Act, 1962, that we have outlined above, cannot 
be affected even by our overriding powers under Article 226 of the Constitution. 
According to him, this follows from Kevwalram’s case?, as the petition in that case 
was also under section 45 of the Specific Relief Act, and Article 225 of the Consti- 
tution preserves the prior writ powers of the High Court of Madras, Bombay and 
Calcutta. But we have no doubt at all that this argument cannot be accepted. 
There is ample authority to show that Article 226 is not controlled by Article 22 5s 
and that no provision like section 45 (1) of the Defence of India Act, 1962, can take 
away the overriding powers of interference of this Court’under Article 226 of the 
Constitution. The real question is not this, but whether, in the exercise of our 
powers under Article 226 of the Constitution, we would permit an aggrieved party 
to canvass the propriety of the order of detention per se, or of the terms and restric- 
tions, where there is no question of exceeding statutory authority or lack of bona 
fides, and no other ground which would justify interference, upon the principles of 
writ jurisdiction, is established to the satisfaction of this Court. 

This aspect of the matter can be quite tersely dealt with, since the authorities 
are very clear, and overwhelming in their import. In Sri Meenakshi Mills Limited v. 
Ihe Provincial Textile Commissioner, Madras®, the Judicial Committee had occasion 
to point out the very limited nature of the earlier writ jurisdiction of the High 
. Gourts of Bombay, Calcutta arid Madras, with regard to the issue of prerogative 
writs, in the context of section 45 of the Specific Relief Act. The matter was fully 
dealt with by the Supreme Court in K. S. Rashid and Son v. Income-tax Investigation 
Commission, etc.*. Mukherjea, J., pointed out that, prior to the Constitution, the 
powers of issuing prerogative writs were confined not merely to certain High Courts, 
but were also within very rigid and defined limits. Article 226 confers upon all 
the High Courts new and very wide powers, subject alone to the two limitations of 
terlitorial jurisdiction, and the availability of the person or authdérity upon’ whom 
the writ issues, within such territory. Again, the matter has been fully considered 
in twa decisions of this Court, with regard to provisions of ousting the jurisdiction 
of civil Courts analogous to section 45 (1) of the Defence of India Act, 1962. “Subba 
Rao, J., pointed out in R. Pushpam +. State of Madras’ that, 

“So long Article 226 stands in the Constitution, neither the Parliament nor the Legislature ofa 
State can make laws depriving or limiting the power of the High Court to issue writs.” . 
The same learned Judge affirmed that.Article 226 was not controlled by Article 
225, and that the Parliament could not competently make a law in derogation’ of 
the provisions of Article 226 in Sethu Raja v. Board of Revenue.® The matter has been 
concluded and set at rest now, by the observations of their Lordships of the Supreme 
Court in In re the Kerala Education Bill, 1957.7 The power conferred under 
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Article 226,.as well as the jurisdiction must be construed as wide and overriding, 
and could not be affected by the provisions of a specific enactment seeking, in effect, 
to-curtail the exercise of such a power. 


Nevertheless, it must be clear that this does not immediately imply that the 
exercise of such power by this Court under Article 226 will be in derogation of the 
intendment of the Legislature in enacting section 44 as a directory principle, not 
as mandatory one, and in enacting section 45 (1) in juxtaposition to section 44. 
On the contrary, what this really implies is that, ın addition to the two factors upon 
which the Courts could nevertheless interfere with regard to orders of detention or 
orders imposing restrictions upon detenus, under the Defence of India Act, namely, 
act outside the statutory power or acts lacking bona fides, this Court would have 
the power of interference upon the principles of writ jurisdiction, but within the 
limits of those principles alone. For instance, this Court could interfere, in certiorari 
where the order is an error of law apparent on the face of the record ; it could inter- 
fere by the issue of an appropriate writ, where a principle of natural justice has been 
flagrantly violated. But the exercise of writ jurisdiction is always within the limits 
of the proper recognition by this Court of factors relevant to powers delegated to 
-the Executive by the Legislature. Where, for instance, the compulsory disclosure of 
‘information by the State even to Court, might imperil security, this Court will 
not exercise the writ jurisdiction in a mode that necessitates such a disclosure. 
We would, therefore, hold, in conclusion, that the fact that these petitions purport 

to be under Article 226 of the Constitution, does not necessarily imply that the 
petitioners have truly any justiciable right either to canvass the propriety of the 
orders of detention per se, OF any of the terms and restrictions imposed under the 
rules, or to seek the relief of relaxation of such terms or restrictions. But, where 
the Court is satisfied that,.on the principles of writ jurisdiction, a particular order 
has to be set aside or a particular direction given to the executive, it will not hesitate 
to do so, because section 45 (1) of the Defence of India Act, 1962, cannot override 
the powers of this Gourt under Article 226 of the Constitution. We are not satisfied, 
in the present instance, that any of the specific grounds raised by these petitioners 
necessitates interference, as prayed for, by the issue of an appropriate writ, ‘because 
‘of any error of law apparent on the face of the records, or the contravention of any 
principle of natural justice. Until such cause is shown to our satisfaction, no 
writ can issue and these petitions must therefore stand dismissed. There will be 
no order as to costs. In conclusion, we desire to acknowledge our indebtedness 
to the learned Advocate-General for his research into authorities and able arguments 
founded upon it, and to Mr. Mohan Kumaramangalam for his able and consider- 
able aid to Court as amicus curiae. 


Ramamurti, F.—I am in agreement with the order pronounced by my learned 
Brother. In view of the importance of the questions involved and the points arising 
for decision, I desire to state my reasons and conclusions. 


Writ Petition No. 333 of 1963, is filed by the detenue, K.T.K. Thangamani, 
for directions cancelling the restrictions imposed on him, such as night lock-up, 
licence to have a radio increase in the number of outgoing and incoming letters, 
removal of restrictions about interview of persons and also to permit him to attend 
the meetings of the Madras Dock Labour Board on such terms of parole as this 
Court may deem fit to impose. In the affidavit filed in ee of this petition, 
he states that he is a Barrister called to the Bar in 1940, that he was enrolled in the 
same year, that he was a member of the Parliament from 1957 to 1962, that he is , 
one of the Secretaries of the All India Trade Union Congress, that he is a member 
of the National Council of the Communist Party of India. His complaint is that 
during all the relevant period when India is involved in the great task of resisting 
the external aggression by China, he, his party and his followers have been completely 
supporting the Government in their war efforts, that he participated in the tripartite 
meeting of the Government, Employers’ and Workers’ respresentatives held on 
grd November, 1962, at Delhi by Mr. G. L. Nanda, Union Minister for Labour 
as well as the tripartite Conference when the Government of Madras held a similar 
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meeting, that he has been fully co-operating in all the efforts taken by the Honouraple 
the Chief Minister of Madras, that on account of the petitioner’s support and appeal 
to his party men, he was able to secure a cheque for a substantial amount of Rs. 35,000 
for the defence fund and the same was handed over to the Chief Minister on goth 
November, 1962, when the latter visited Madura, and that he was taking preat 
and active interest in all the defence measwes taken by the State Government and 
was connected with all the functions on 19th and 2oth when the Chief Minister 
visited Madura. His main complaint is that after the Chief Minister left Madurai 
at about 5 P.M. on the 2oth November, all on a sudden that very same night he 
was awakened by the Madurai Police and arrested and later on detained as a detenue 
in the Central Jail at Salem. In his affidavit he has further adverted to the various 
restrictions which are imposed upon him during his detention in Central Jail, 
particularly to the fact that he was kept inside a separate small locked enclosure ` 
as a prisoner, that during night his cell was locked from 8 p. m. to 6 A.M. every day, 

that in the matter of supply of daily food needs, cash allowance and grant of inter- 

views and allowance of inward and outward correspondence and such other matters 

serious and unreasonable restrictions have been imposed upon him, and that so far 

as he is concerned they were wholly unnecessary to ensure public safety and the 

defence of India. In the affidavit he has further stated that as he is the Chairman 

of the Madras Dock Labour Board, he should be permitted to attend its meetings.. 
At the outset it may be mentioned that the detenue is not seeking his release but he 

Only wants that the Government should be directed to relax the various restrictions. 
imposed upon his movement and his residence in the jail. 

Writ Petition No. 334 of 1963, has been filed by Anandan Nambiar, a Member 
of Parliament, for appropriate directions of this Court to direct the Government 
of Madras to permit the petitioner as a Member of Parliament to attend the current 
session Of the Lok Sabha and also to direct the Government to relax and remove 
the various restrictions regarding night lock-up, censoring letters, increasing the- 
number of inward and outward correspondance, permission to have his own radio. 
set, Increase in the monthly allowance and such other amenities. In this affidavit 
it is alleged that'during the entire period after the Chinese act of aggression he and 
his followers have been co-operating with the Government in their efforts to resist 
the Chinese aggression, that he has extended his ful] support to the Government of” 
India in the matter of the defence and safety of India, and that all on a sudden 
without any justification and contrary to thespirit underlying Rule 30 of the Defence 
of India Rules, he was. arrested and detained in the Central Jail at Salem on 1st 
December, 1962. He has stated that as Vice-President of the Dakshina Railway 
Employees’ Union he has collected substantial sums -from -Railway employees. for- 
the defence fund and has secured the support of all the Railway em loyees to main- 
tain transport during the emergency, and in any,event he must permitted to- 
attend the Lok Sabha Session on parole subject to such terms as the Government 
may impose. It may also be mentioned that regarding his complaints against. 
several restrictions in Jail, the affidavit of Anandan. Nambiar is also on -the same 
lines as that of Thangamani. 

The Deputy Secretary to the Government, Public Department, has filed a 
common counter-affidavit in which he has stated that nothing was done in a Spirit 
of discrimination as against these detenus, that on the other hand one hundi ed and. 
seven persons have been detained under Rule go in the State of Madras, that they 
have been distributed among the various jails in the State consistent with the accom- 
modation available, that the restrictions were all imposed in accordance with the 
instructions of the Government, that rules have been actually framed as regards 
the conditions under which detenus have to be detained, and that it was only for- 
high reasons of State, which cannot be disclosed that the two petitioners have been: 
detained under the Defence of India Rules, and that if the petitioners are allowed! 
to move with che public and their party men, it will lead to very dangerous results 
and the very object of detention would be completely frustrated. As regards the 
relaxation of the several conditions and restrictions the Governmentvhave stated that 
they are only a ea the same uniform 1ule, that they are strictly following the 
conditions in respect of each detenue as prescribed in G.O. No. 214, and. that itis. 
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neither possible not in the interests of the security and defence of India that there 
should be any relaxation of the conditions as prayed for by the petitioners. 

Both in their petitions, as well as in the course of the arguments, the main 
basis on which the several reliefs were prayed for by the petitioner’s is that section 
44 of the Defence of India Act (LI of 1962), contains a specific directive to the 
Executive Authority that any person acting in pursuance of the Act and the rules 
shall interfere with the ordinary avocation of life and the enjoyment of property 
as little as possible, consonant with the purpose of ensuring public safety and the 
defence of India and the civil defence, and that in both the cases having regard to 
their avocations in life and having regard to the fact that throughout they have 
‘been completely co-operating with and supporting the Government in their efforts 
in resisting the Chinese aggression, their detention and the restrictions imposed upon 
them are in direct violation and contrary to the directive contained in section 44 and 
therefore, they should be declared void. It may be mentioned that the peti- 
‘tioners do not question the bona fides of the Government. 

On the other hand the contention of the Government is that the directive 
contained in section 44 of the Defence of India Act is merely directory, and advisory, 
and that in any e ent a violation of the provisions of section 44 is not justiciable 
and it ig not a matter in respect of which the petitioners can seek redress under 
Article 226 of the Constitution. In view of the importance of these questions in 
addition to hearing the arguments of the learned Advocate-General and the detenus, 
-we also requested Mr. Mohan Kumaramangalam to assist us as amicus curide and we 
are thankful to him for the assistance he has rendered. ) 

Three main questions which arise for determination are :— 

(i) Are the provisions of section 44 of the Defence of India Act, 1952, merely 
directory and advisory in character ; (ii) Gan the propriety of an order of detention 
or the violation or transgression of the provisions of rule go of the Defence of India 
Rules be attacked as a justiciable right ; (iii) Are the powers and jurisdiction of the 
High Court to issue appropriate writs and directions urider Article 226 of the Gon- 
stitution in any way fettered or controlled by section 45 of the Defence of India 


Before dealing with the above points it is necessary to notice at the outset 
that by reason of the Proclamation of Emergency under Article 352 (1) of the 
Constitution, and by reason of the notification issued by the President under Article 
259 of the Constitution, the right of any person to move any Court for the enforce- 
ment of the rights conferred by Articles 14, 21 and 22 of the Constitution remain 
suspended. during the period of the Emergency. It should also be noticed that 
under Article 358 of the Constitution while such a Proclamation of Emergency 
is in operation, the Parliament is entitled to make any Jaw or take any executive 
action untrammelled and unaffected by the restriction contained in Article 19 of 
the Constitution, with the result that the three points set out for determination 
have to be determined mainly with reference to the provisions of the Defence of 
India Act (Iof 1962), and the rulesframed thereunder. Thecrux ofthe question 
therefore is how far do the provisions of the Defence of India Act and the rules 
framed thereunder permit and sanction an infringement of a citizen’s right of pro- 
perty and personal liberty and in what manner and to what extent redress can be 
‘obtained in respect of such infringements. 

In order to arrive at a proper decision as to whether the provision in section 44 
-ig mandatory or directory, 1t is absolutely necessary to determine the precise scope 
‘of the limitation imposed on the Court under the saving provision contained in 
-gection 45. In my opinion, sections 44 and 45 have got to be read and construed 
together as they are inter-connected and a true interpretation of the scope of section 

is not possible if the impact of the provisions of section 45 is not fully appreciated. 
tshould also be borne in mind that the Defence of India Act of 1962 is an emergency 
-measure and that it has been enacted as the preamble itself shows to provide for 
; special measures to ensure the public safety and interest, the defence of India and - 
civil defence at a time when grave emergency has arisen on account of the threat 
„of external aggression, and that every effort should be made to interpret the pro- 
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visions of the Defence of India Act end the Rules framed thereunder to achieve that. 
purpose and object and any interpretation of any of the provisions of the Act and. 
the Rules, which would in any way impede tl at effort and frustrate that object. 
should be avoided at all events. Section 3 (2), sub-section 15 empowers the Central 
Government to enact rules for the apprehension and detention in custody of any 
person whom the authority empowered by the rules to apprehend or detain suspects 
on grounds that appear to that authority to be reasonable of being hostile origins. 
or of having acted, acting, being about to act or being likely to act in a manner 
prejudicial to the defence of India and civil defence, etc. Rules 30, 30-A and 30-B. 
have been accordingly framed empowering the Central Government or the State 
Government to detain any person and also impose restrictions on his movements 
if the Central Government or the State Government is satisfied that with respect to 
that particular poa such detention or imposition of restrictions ere necessary 
to prevent him from acting in eny manner prejudicial to the defence of India and 
civil defence, public safety, etc. Rule 152 confers powers on eny police officer to- 
arrest without any warrant any person who is reasonably suspected of having com- 
mitted or of committing or of being about to commit a contravention of the several 
rules specified therein. A reference to rule 152 and a consideration of its scope is 
not relevant for the purposes of this case except to note the vital difference between. 
the language of rule 30 and that of rule 152. Underrule 152 the Police Officer 
must reasonably suspect and there can be no doubt about it that it is not a subjective 
satisfaction and the Courts will have undoubted jurisdiction to determine whether 
the suspicion of the Police Officer was just and reasonable under the circumstaaces. 
of a particular case so as to justify the arrest of the person concerned. 

In rule go there is no such qualification and the detention of any person or 
the imposition of restrictions on his movements as provided in rule 30 can be made 
if the Central Government or the State Government is satisfied subjectively that 
with respect to any particular person such an order is necessary with a view to 
prevent him from acting in any manner mentioned therein. The subjective satis- 
faction of the authority concerned is the foundation for an order under rule go. 
The subjective satisfaction that is postulated under rule 30 is general and common 
in respect of an order that may be passed under any of the sub-clauses from (a) to 
(4), and there is no distinction between one clause and enother regarding this 
requirement. The subjective satisfaction which necessitates the detention of a 
particular person may equally necessitate the imposition of restrictions on his 
movements with a view to prevent him from acting in any manner prejudicial to 
the defence of India, civil defence, public safety, etc. . {t is not competent for a 
detenu to ask the authority concerned to disclose the grounds and reasons as to why 
an order for detention was made. It is equally not open to a detenu to ask the 
authority concerned to disclose the reasons as to why the several restrictions on his 
movements have been imposed. Ifthe directive contained in section 44 is manda- 
tory giving rise to a justiciable right, when there is an infringement thereof, the 
Government can justify the order in a Court of law only on peril of disclosing all 
the materials ant the facts and by proving how and in what particular manner 
the public safety and interests, the defence of India and the civil defence have been 
endangered by the objectionable and subversive activities of a perticular detenu. 
The Goverament will be necessarily obliged in a Court of law to disclose every 
material to justify that there has been only minimum interference with the freedcm. 
and liberty of a particular person and the limit has not been’ exceeded in any manner. 
Such a view of section 44 cannot possibly be taken. In the first place it is not only 
violently opt osed to the very scheme of the Act, but it would completely frustrate 
and defeat its very purpose. An investigation in open Court regarding the steps. 
taken by the Government would involve a disclosure of the particular danger, the 
activities of the enemy and the threat to public safety and the defence of India. 
It would seriously impede the efforts ofthe Government in resisting the act of 
‘aggression. Itis hardly necessary to emphasise that very steps taken by the Govern- 
ment in the direction of the objects mentioned in the preamble has to be kept 
. extremely secret and confidential and cannot possibly be made purlic. How 
can the Government justify an order in question without divulging all the secrets ? 
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Secondly, the question as to how far such restrictions are necessary rests entirely 
upon the subjective satisfaction of the authority concerned. The authority çon- 
cerned may be subjectively satisfied that with respect to any particular person his 
‘detention and the imposition of certaia restrictions upon him are essentially necessary 
to prevent him from acting in any manner prejudicial to India, heving regard to 
the antecedent activities and conduct of the detenu and apprehensions about 
his future conduct. A Court on the other hand may take an entirely different 
view ofthe situation. The fact that the Court takes a different view cannot certainly 
‘amount to a transgression of the provisions of section 44 in the sense that the inter- 
ference with the liberty and freedom of movements of a particular person have 
‘exceeded the limit. The limit that is indicated both under scction 44 as well as 
‘under rule 30 is the limit that may be subjectively determined by the Government. 
In such a situation the Court cannct possibly hold thet there has been à transgression 
-of the provisions of section 44. Iv is perfectly clear that the Court cannot substitute 
its satisfaction in the place of the subjective satisfaction of the Government, with the 
result that whatever may be its views in the matter, it cannot grant any redress and 
‘there is no justiciable right. In my opinion it is impossible to fit into the scheme of 
‘section 44 any notion or idea of a justiciable right. It is to emphasise this aspect 
of the matter that section 45 provides that no order made in exercise of the Powers 
conferred by or under the Act shall be called in question in any Court. In my opi- 
nion, the provisions in section 45 taking away the jurisdiction of a Court in juxta- 
position with the provisions contained in section 44 is decisive and furnishes a clinch- 
mg answer that the directive in section 44 is merely advisory and directory in charac- 
ter and en infringement ot the same dors not carry With it any justiciable right 
whatsoever. Any other view would make section 45 absolutely meaningless and 
useless. As mentioned already, rule 30 does not draw any distinction between 
‘an actual onder ot detention and particular testrictions imposed in the move- 
ments and the liberty of the persons concerned. 


The original set of rules G.S.R. 1465, dated 5th November, 1962, contained no 
provision for review. But Rule 30-A was added by G.S.R. 1813, dated 28th Decem- 
ber, 1962, providing specially for review of detention orders by the authority con- 
cerned. This shows that if a person feels aggrieved that section 44 has been trans- 


ae his remedy is only to apply to executive for review or reconsideration, of the 
order. 


An examination of the case law which had arisen under the Defence of India 
Act, 1939, and the rules framed thereunder and the Preventive Detention Laws 
enacted by the Central Legislature and the several State Legislatures emphasises 
and leads to the same conclusion. It may also.-be mentioned that Article 22 of 
the Constitution, particularly sub-clause 6 thereof, which specifies the pattern of law 
providing for preventive detention, emphasises the foundation of the test of the 
subjective satisfaction of the authority concerned and-how it is not open to the Gourts 
to substitute their own judgment about the necessity and expedierfcy for the deten- 
tion of any person and the necessity and expediency of continuing such e detention. 
The same view has been taken in England in cases arising under the various regula- 
tions issued for the purpose of the defence of the realm, and it has been held that a 
citizen has no justiciable right to seek redress against any action taken in connection 
with the public safety, interest or defence of the country, on the ground that the 


‘decision of the Executive 1s final and a Court cannot sub.titute its views in the 
matter. 


_ Before discussing the cases in India, it may be useful to refer to a few leading 
‘decisions in England relating to Regulations made under the powers given by the 
Emergency Powers Defence Act. On this theory of subjective satisfaction considerable 
light is thrown by the speeches of the several Law Lords in the leading case of 
-Liversidge v. Sir John Anderson’. In that case the relevant regulation, Regulation 
18-B of the Defence (Genera)) Regulations provided es follows : 


1. L.R. (1942) A.C. 200. 
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_ Paragraph I.—If the Secretary of State has reasonable cause to believe any person to be of hostile 
origin or associations or to have been recently concerned in acts prejudicial to the public safety or the 
ence ofthe realm or in the preparation or instigation ofsuch acts and that by reason thereof it is 
necessary to exercise control over him, he may make an order against that person directing that he 
be detained. 3 ! 
Paragraph 8.—Any person detained in pursuance of this regulation shall be deemed to be in lawful 
custody and shall be detained in such place as may be authorised by the Secretary of State and in 
accordance with instructions issued him. 


One Liversidge filed a suit for damages for false imprisonment on the ground that his 
detention made by an order of Sir John Anderson es Home Secretary was unlawful. 
Liversidge applied for particulars of the grounds on which the Home Secretary had 
reasonable cause to believe Liversidge to be a person of hostile association and of the 
grounds on which the Home Secretary had reasonable cause to believe that by reason 
cf such hostile association it was necessary to exercise control and impose restriction 
over the movements of Liversidge. His application was rcfused by the Judge in 
Chambers as well as the Court of Appeal and the matter came up before the House 
of Lords finally, which ultimately affirmed the decision of the Court of Appeal, 
Lord Atkin dissenting. It was held that the Court could not compel the Secretary 
of State to give particulars of the grounds on which he hed reasonable cause to believe 
the plaintiff in that action to be a person of hostile association or that by reason of 
such hostile association it was necessary to exercise control over the plaintiff. In my 
opinion, the reasons contained in the several passages in the judgments of the several 
Law Lords throw considerable light upon the interpretation of section 33 of the 
Defence of India Act, 1962. In that case too the good faith of the detaining autho- 
rity, i.¢., the Secretary of State, was not challenged. Atpage 221 Viscount Maugham 
has observed as follows :— 

“Secondly, it is admitted that the Home Secretary, can act on hearsay and is not required to 
obtain any legal evidence in such a case and clearly is not required to summon tho person whom he’ 
proposes to detain and to hear his objections to the proposed order. Since the Home Secretary is not 
acting judicially in such a case, it would be strange if his decision could be questioned in a Court 
orl law. 

Thirdly, and this is of even greater importance, it is obvious that in many cases he will be acting 
on information of the most confidential character, which could not be communicated to the person 
detained or disclosed in Court without the greatest risk of prejudicing the future efforts of the Secre- 
tary of State in this and like matters for the defence of realm. A very little consideration will show 
that the power of the Court (under section 6 of the Act) to give directions for the hearing of proceedings 
in camera would not prevent confidential matters from leaking out, since such matters would become 


known to the person detained and to a number of other persons. It seems to me impossible for the 
Court to come to a conclusion adverse to the opinion of the Secretary of the State in such a matter.” 


Lord Macmillan formulates the rules regarding the Court’s approach in the 
matter of interpretation of a war time measure thus at page 251-252 :— 


“Butin a time of emergency when the life of the whole nation’is at stake it may will be that a 
lation for the defence of the realm may quite properly have a meaning which because of its drastic m 
vasion of the Liberty of the subject the Court would be slow to attribute to a peace time measure. The 
purpose of the regulation is to ensure public safety,and it is right go to interpret emergency legislation 
as to promote rather than to defeat its efficacy for the defence of the realm. ‘That isin accordance with 
a general rule applicable to the interpretation ofall statutes or statutory regulations in peace time as 
well as in war time.” 


Lora Wright while dealing with the liberty of the subject has observed at page 
260 as follows :— i : 


“All the Courts to-day, and not least this House, are as jealous as they have ever been in upholding 
the liberty of the subject. But that librty is a liberty confined and controlled, by law, whether common 
law or statute, it is, in Burke’s words, a regulated freedom, it is not an abstract or absolute freedom. 
Parliament is supreme. It can enact extraordinary powers of interfering with personal liberty.” 


Reference can also be usefully made to a passage at page 264 indicating that the 
action of the Home Secretary is not judicial but executive : 


“The matters specified, except hostile origin and, perhaps, hostile associations, are matters of opinion 
or judgment, not matters of fact. It is essentially a matter of expert and instructed conclusion or sus- 
picions whether or not the acts in which the subject has been concerned were such as to be prejudicial 
to the public safety or defence of the realm; even more obviously is the belief or decision that by 
reason thereof it is necessary-to exercise control over him a matter of executive discretion. It is clear 

that the control is preventive not punitive and that the action is not judicial, but executive. 
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The regulation places on the Secretary a' public duty and trust of the gravest national importance. 
As I understand the regulation, it is a duty which he must discharge on his own responsibility to the 
utmost of his ability, weighing, on the ono hand, the suspect’s right to personal liberty, and, on the 
other hand, the safety of the State in the dire national peril in which during this war it has stood and 


Ultimately Lord bide a. wound up his speech holding that in the matter of the 
decision by the Home Secretary no triable issue arises, and that it is for him to decide, 
and that no outside decision is invoked ; nor is the issue within the competence of 
any Court. | i 


Lord Romer, while taking the view that the materials on which the Home 
Secretary founded his opinion would be wholly irrelevant and could not be enquired 
into by a Court of law, observes as follows at page 279 :— 


“‘Ifthat person brings an action for false imprisonment or moves for a writ of habeas corpus the Secre- 
tary of State may be placed in the dilemma of having to make public information the disclosure of 
which may imperil the security ofthis country or of having to refuse to disclose it with the result that the 
person detained, who may be a dangerous, fyth Columnist, will be released and set at liberty to continue 
his traitorous activities, For, if the question whether the Secretary of State had reasonable grounds 
for the belief on which his order was founded is one for a Court of law to determine, it is plain that the 
Court must be placed in full possession of all the relevant facts, and if some of those facts are wjthheld 
from it, even though it be by reason of public policy, it will have no option but to say that no reasonable 
grounds for his relief have been shown to exist, and the release of the detained person will follow as a 
matter of course. The Emergency Powers (Defence) Act, 1939, and the regulation will in that parti- 
cular case have failed to remedy the mischief against which they were designed.” 


The same view was taken in another decision in the same volume Green v. Secre- 
tary of State for Home Affairs, affirming the decision of the Court of Appeal in Rex v. 
Secretary of State for Home Affairs,1 Ex-parie Greene®. In Rex v. Secretary of State for 
Home Affairs, Ex-parte Greene®, at page 98 Scott, L.J., while taking the view that the 
Home Secretary was acting purely as executive has observed as follows :— 


“The whole regulation deals with a topic which is necessarily of a highly confidential character, 
It invites a decision, at least as a preliminary to action, by an executive minister of the Crown who occu- 
na a position of utmost confidence who has at his disposal much secret information which ought not to 
made public—above all, during a war—who is under a duty to keep that information and its 
sources secret, and, finally who cannot be compelled in any Court to divulge what he considers ought 
not in the national interest to be divulged. All the King’s Courts recognise that inhibition and en- 
force it. The arguments which have been advanced in some of the cases rest expressly or impliedly on 
a contention that the Home Secretary in making an order is exercising a quasi-judicial function, as if 
he had to hear both sides before coming to a decision on the preliminary issue. That contention is in 
my view wrong. His capacity is purely executive, as it is when deciding whether or not to deport an 
alien, as was pointed out by Lord ding, C. J., in Rex v. Inspector of Leman Street Police Station, Ex-parte 
Venicoff*, and adopt his words : “The Home tary is not a judicial officer for this purpose, but an 
executive officer bound to act for the pulic good and it is left to his j ent whether upon the facts 
before him it is desirable that he should e a dsportation order. e responsibility is his.’ ” 


In Point of Ayr. Collteries, Lid. w. Lloyd George*, the question arose under Defence 
General) Regulations, regulation 55 (4) when in pursuance of the order of the 
inister of Fuel and Power the control of an undertaking of the appellant in that 
case was taken by the Government in the interests of the Defence of the realm and 
the efficient prosecution of War and for maintaining supplies and services essential 
to the community. It was held that the Court has no jurisdiction to interfere with 
the bona fide decision of the Minister, and that the exercise of the executive power 
under the Regulation cannot be questioned in the Courts and can be questioned only 
in Parliament. The following passage at page 54.7 in the judgment of Greene, M.R., 
can be usefully referred to :— 


“Tf one thing is settled beyond the ibility of dispute, it is that, in construing regulations of this 
character expressed in this particular form of language, it is for the competent authority, whatever 
istry that may be, to decide as to whether or not a case for the exercise of the powers has arisen. 

It is for the competent authority to judge of the T of the evidence before it. It is for the com- 
ent authority to judgo of the credibility of that evidence. It is for the competent authority to 
udge whether or not it is desirable or necessary to make further investigations before taking action. 
t is for the competent authority to decide whether the situation requires an immediate step, or whether 
some delay may bo allowed for further investigation and perhaps negotiation. All those matters are 
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placed by Parliament in the hands of the Minister in the belief that the Minister will exercise his powers 
properly, and in the knowledge that, if he does not do so, he is liable to the criticism of Parliament. 
thing is certain, and that is that those matters are not within the competence of this Court.” 


In the same volume Carliona, Lid. v. Commrs. of Works! the same view was taken, 
when certain premises were requisitioned under Regulation 51 (1) of the Defence 
(General Regulations). It was held that when Parliament has committed to the 
executive the discretion of deciding when an order for the requisition of premises 
should be made under the regulation and with that discretion, if bona fide exercised, 
no Court could interfere. The relevant statement of law is contained in the judg- 
ment of Lord Greene at page 563 : 

_ _* The last point that was taken to this effect, that the circumstances were such that, if the requisi- 
tioning authorities had brought their minds to bear on the matter, they could not possibly have come 
to the conclusion to which they did come. That argument is one which, in the absence of an allega- 
tion of bad faith—and I may say that there is no such allegation here—is not a in this Court. It has 
beon decided as clearly as anything can be decided that, where a regulation of this kind commits to an 
executive authority the decision of what is necessary or expedient and that authority makes the deci- 
sion, it is not competent to the Courts to investigate the grounds or the reasonableness ofthe decision 
in the absence of an allegation of bad faith. it were not so it would mean that the Courts 
would be made responsible for carrying on the executive Government of this country on these 
important matters. Parliament, which authorises this regulation, commits to the executive the 
discretion to decide and with that discretion if bona fide exercised no Court can interfere. All that 
the Court can do is to see that the power which it is claimed to exercise is one which falls within the 
four corners of the powers given by the Legislature and to see that those powers are exercised in good 
faith. A from that, the Courts have no power at all to inquire into the reasonableness, the 
policy, the sense, or any other aspect ofthe transaction.” 


This view that when the authority concerned issues orders or takes action it 
acts purely in an executive capacity, and that its act is clearly neither judicial nor 
quasi-judicial is reiterated and forcibly brought out in the judgment in In re 
Robinson v. Minister of “Towns and Country Planning? In that case on account of 
extensive war damage power was conferred upon the Minister for Town and Country 
Planning to pass an order that all or any of the land in a particular area he subjected 
to compulsory purchase if the Minister is satisfied that it is requisite for the purpose 
of dealing satisfactorily with the extensive war damage in the area concerned. It 
was held that the Minister was under no obligation to reveal the information on 
which he was acting, and it was not for the Court to decide whether the Minister 
had sufficient material to justify his satisfaction. Lord Greene, M.R., observes as 
follows at page 713 :— 

“As I have said, no question is raised as to the propriety ofthe Minister’s conclusion upon this point 
and I need say nothing more about it. The other class of matter is, in my view, one of opinion and 
policy as to which the Minister assuming always that he acts bona fide, is the sole judge ; namely, he 
must be satisfied that it is requisite for the purpose of dealing satisfactorily with extensive war 
that all or some part of the land in question should be laid out afresh and redeveloped as a whole. 
The words di lon and satisfactorily clearly indicate that the question is one of opinion and policy, 
matters which are peculiarly for the Minister himself to decide. No objective test is possible.” 


While holding that the Mirister was acting only in an executive capacity, the 
learned Judge makes the following observations at pages 716-717 :— 


“ To say that in coming to his decision he is in any sense acting in a quasi-judicial capacity is to 
misunderstand the nature of the process altogether. I am not concerned to dispute that the inquiry 
itself must be conducted on what may be described as quasi-judicial pri ciples. But this is quite a 
different thing from saying that any such principles are applicable to die dong of the executive act 
itself, that is, the making ofthe order. The inquiry is only a step in the process which leads to that 
result and there is, in my opinion, no justification for saying thatthe executive ‘decision to make the 
order can be controlled by the Courts by reference to the evidence or lack of evidence at the inquiry 
which ishere relied on. Such a theory treats the executive act as hough it were a judicial decision 
G if the phrase is preferred, a quasi-judicial decision) which it most emphatically isnot. How can this 

ister who is entrusted by Parliament with the power to make or not to make an executive order 
according to his Poa and acts bona fide (as he must-be assumed to doin the absence of evidence to 
the contrary) be called upon to justify his decision by proving thathe had before him materials 
sufficient to support it.” 2 


Jt is unnecessary to refer to other English cases, and it is sufficient to refer to the 
statement of the law in XXX Halsbury, page 687, paragraph 1326 (Third Edition 
by Lord Simond): 








1. (1948) 2 All E.R. 560, 563. 2. L.R. (1947) 1 K.B. 702. 
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“ Non-interference with exercise of discretionary powers:—Where a Minister of the Crown, before 
pursuing a particular course ofaction, is required to * have reasonable cause to believe’ certain matters, 
it ig not the function of the Courts to act as Courts ofa I from the decision made in his discretion by 


‘action, the matter is one of opinion and policy as to which the Minister, again assuming that he acts 
bena fide is the sole judge. 


Where pon bodies are given a discretion in the exercise of powers conferred upon them by 
statute, the Court will not interfere with the exercise of the discretion so long as it is exercised bona 

_fide and reasonably nor willthe decision ofan administrative body be interfered with bythe Courts if 
there is anything on which that body could reasonably have come to its conclusion. In exercising their 
discretionary statutory powers local authorities are under no obligation, in the proper exercise of 
‘those powers, to protect the interests of individuals not directly affected by such exercise, unless there 
is something in the statute by which the powers are conferred to impose that obligation.” 


So far as Indian decisions are concerned reference should first be made to the 
-decision of a Full Bench of this Court in Narayanaswami Naidu v. Inspector of Police, 
Mayavaram1, which dealt with a case of detentions under the Madras Maintenance 
of Public Order Act, Madras Act I of 1947. In that case it was held that it was not 
competent for the High Court to call upon the Government or the detaining autho- 
rity to disclose the information and the materials on which it or he was satisfied as 
to the necessity for the detention of the person ccncerned, and that the satisfaction 
required by the statute is the satisfaction of the Government or the empowered 
authority, and not the satisfaction of the Court and that there was no question of fact 
which can be submitted t- the Court for adjudication. After an elaborate discussion 
of the entire case-law, both English and India, the law is stated at page 455 in the 
judgment of Govindarajachaii, J., as follows :— i 


“ Negatively, it can be said that the sufficiency ofthe available material or information to justify 
the order of detention and the question whether the officer concerned could be said to have reason- 
able grounds for the issue of the order in question are not matters which are within the cognizance of the 

‘Court. The satisfaction is the satisfaction of the officer. He is the sole judge, and once, the conclusion 
is reached he was satisfied, the detenu cannot Invite the Court to go behind it and dissect the reasons 

-which weighed with the officer and find out for itself whether the order should have been issued. 
While the satisfaction ofa properly constituted authority, is a condition precedent to the issue of an 
order of detention, whether the circumstances called for the issue of such an order is a matter entirely 
for its consideration and nobody else’s.”’ 


In Machindar Shiagji Mahar v. The King? in a case arising under the G.F. & 
‘Berar Public Safety Act (LXII of 1948) (where the language was similar) 
Patanjali Sastri, J., as he then was, delivering the judement of the Federal Court 
observed as follows :— 

“ In the present case, section 2 (1)(a), Like most other simular enactments, authorises the detention 
ofany n ifthe Provincial Government is ‘satisfied’ that he is acting or is likely to act in a manner 
judicial to public safety, order or tranquillity. The language clearly shows that the responsibility 
for making a detention order rests on the provincial executive, as they alone are entrusted with the duty 
-of maintaining public peace, and it would be a serious derogation from that responsibility if the Court 
~were to substitute its judgment for the satisfaction of the executive authority, and, to that end, under- 
take an investigation of the sufficiency of the materials on which such satisfaction was grounded.” 


_A Bench of Bombay High Court in In re Maganlal Jivabhai? in a case arising under 
the Preventive Detention Act held that it was not open to the Court to go into the 
.question whether on the merits the detaining authority had justification to pass the 
order of detention or to continue the detention. In that case it was contended that 
the detenu had reformed himself as a result of detention in jail for two years and 
that this reformation aspect should be taken note of and the detention should not be 
-further continued. While repelling that argument and holding that the sphere is 
exclusively of the detaining authority and not that of the Court the learned Judges 
-observed as follows at page 188 :— 





1. (1949) 1 M.L.J. 
“$77, 458 Fb) (i938 


1: I.L.R. (1949) Mad. F.C. 129 
4 F.L.J. 43. 3. 
2. (1950) F.C.R. 827, 881: AIR. 1950 


I.L.R. (1953) Bom. 182, 188. 
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“In our view, it is entirely for the executive authority, who is the custodian ofpublic order, to 
decide whether a person’s being at large is detrimental to interests ofthe State, the maintenance 
of public order, etc. Such a question really relates to the governance of the State and is not one for 
Judicial decision.” 

In Puranlal Lakhanpal v. Union of India! in a case arising under the Preventive 
Detention Act, the Supreme Court has held that the decision regarding the period 
of detention must be with detaining authority, and that it was not a matter for the 
Court. It was also pointed out that the several provisions in the Preventive Deten- 
tion Act do not constitute limitation on the executive’s direction as regards the deten- 
tion of the detenu or the continuation of the detention, but it was merely as afeguard 
against the misuse of power. 


In this connection the significance of the provision, Article 22 (6) of the Consti- 
tution may be noted. It specifically provides that even a peace-time legislation on 
preventive detention can empower the authority maling the order of detenticn to 
refuse to disclose the facts which such autho:ity considers against public interests 
to disclose. The position is a fortiori in the case of an emergency legislation conceived 
in the interests of the maintenance of public order and the defence of the realm. 


It only remains to deal with the decision in which the scope ofsections 15 and 16 
of the Defence of India Act of 1939 and rule 26 of the rules framed thereunder, 
corresponding to sections44 and45o0fthe Defence ofIndia Act, 1962 and rule 
go (1) (b) of the rules framed thereunder, came up for consideration. 


In Kewalram x. Collector of Mudras? the house of the appellant was requisitioned 
for the residence of the Collector of Madras and the appellant’s complaint was that 
there were other houses available and no attempt was made to prove that the requi- 
Sition of the appellant’s house was necessary for the residence ofthe Collector, that in 
the matter of requisition of the house, there has been a violation of the provisions of 
section 15 of the Defence of India Act, 1939, and that therefore the order of requisi- 
tion should be quashed. The Bench consisting of Leach, C.J., and Lakshmana Rao, 
J., held that section 15 was directory and must be read in conjunction with section 16 
and that in view ofsection 16 the validity or the correctness of the order of requisition 
passed by the Government cannot be questioned. Even though there is no detailed 
discussion this Bench decision is direct authority for the position that section 15 is 
not mandatory but only directory, and that it should be read conjoiatly with section 
16. Ifthe provision contained in section 15 is mandatory the order of requisition 
would hase been quashed as being illegal and void. 

In The Lahore Electric Supply Company, Limited, Lahore +. The Province of Punjab® 
the scope of sections 15 and 16 came up for consideration before the Full Bench in 
connection with the requisition or acquisition of an undertaking of the Lahore 
Electric Supply O7., under rule 75 (a) read with rule 81 of the 1ules framed under 
the Defence of India Act, 1939. The learned Judges held that an undertaking like 
the Electric Supply Company which is a going concern cannot form the subject- 
matter of acquisition order. They were also inclined to take the view that the order 
ofrequisition was not bona fide one but was prompted by collateral] and ulterior motives, 
An injunction was accordingly issued againstthe Government from implementing 
the order of requisition. From the judgment of Young, C.J.. it appears that the 
learned Gounse] for the undertaking haa raised the objection that section 15 of the 
Defence of India Act was not a mere admonition but was a statutorv limitation of 
the powers conferred upon the Government under the verious provisions of the Act. 
Even though the order of requisition was held to be invalid for other reasons Young, 
C.J., did not accept the contention of the learned Counsel for the Electric Supply 
Company, that section 15 was a statutory limitation of the powers conferred by the 
Act. The learned Judge observed at page 642 as follows :— 


“While I cannot hold that section 15, Defence of India Act is a statutory limitation of the 
powers conferred by the Act. I do think that it can be used as a guide in considering whether the 
rs invoked by ernment were exercised bona fide or not. It appears to me that the action of 

ent, tested by the principles laid down in section 15 goes beyond anything which could be 





l. (1958) S.C.J. 510 : (1958) M.L.J. (Crl.) I.L.R. a Mad. 826. ENE 
427 : (1958) S.C.R. 460. 3. I.L.R. (1943) 24 Lah. 617 (F.B.). 
2. (1944) 1 M.L.J. 263 : (1944) F.L.J. 96: 
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Sai erie with the ‘ purpose ofensuring the public safety and interest andthe defence of 
t S ae 

With all respect to the learned Judge it is difficult to reconcile the earlier portion of 
the extract with what followed later. 1f according to the learned Judge section 15 

was not a statutory limitation of the, powers conferred by the Act no further question 

would arise as it is not for the Court to test whether the requisition has exceeded the 

limit of the purpose of ensuring the public safety and interests and the defence of 
British India. This satisfaction is the satisfaction of the Government and not of the 

Court. Ifthe provincial Government is of the opinion that it is expedient to requisite 

the electricity undertaking for the maintenance ofsupplies essential to the community, 
with great respect to the learned Judge, it is nòt competent to the Court to hold that 
the requisition is not for the purpose of ensuring the public safety and interests and 
the defense of British India. ile adverting to the avowed purpose of requisition 

by the Government the learned Judge has omitted reference to the important por- 
tion of the rule, rule 75 (a): 


“Or for maintaining supplies and services essential to the life of the community...... 


in fact it is this purpose which in that case was the roundation for the order of requisi- 
tion made by the Government, the preamble of which as extracted ixu the judgment 
reads as follows :— 


‘Whereas in the opinion of the Provincial Government it is expedient so to do for the mainte- 
nance of supplies essential to the life of the community.” 
In view of this I find it difficult to understand or appreciate this decision as enunciat- 
Ing any principle, and so it is not of much assistance. It has also got to be noticed. 
that in that case the learned Judges held that the order ot requisition was not passed. 
for bona fide reasons uf apprehensions of possible sabotage of the works of the tric 
supply company but fv r certain collateral purposes. 


There are two judgments of Bhagwati, J., of the Bombay Higo Court in which 
the learned Judge has taken the view that section 15 of the Defence of India Act 
1939, is mandatory in character and that a complaint by a citizen that while taking 
action under the Defence of India Act and the rules the executive has transgressed. 
the diiective contained in section 15 is justiciable. Both the judgments appcar to 
have been delivered by the learned Judge on the same day, gth August, 1945. The 
first judgment delivered by the learned Judge is reported in Tan Bug Taim v. Collector 
of Bombay1. This is followed in his later judgment Juggilal Kemlapat v. The Collector 
of Bombay®. The first case arose under rule 75 ,a) of the rules framed under the 
Defenre of India Act, 1939, in relation to the requisition of a restaurant with fittings 
and fixtures. In the premises in question the business ofa restaurant Was carried. 
On and after some correspondence between the Government and the proprietors of 
the restaurant an urgent order was passed by the Government purporting to be one 
underrule 75 (aj of the Defence of India Rules, requisitioning the building for the 
purpose of the Royal India Navy and directing possession thereof should be delivered. 
to the Commander of the Navy forthwith. This order was passed on 16th February, 
1945. The learned Judge took the view that section 2 (2) mee eas rule 75 (a) 
providing for requisition of property is ultra vires on the ground that the same was 
not covered by any of the Entries in the Lists, and that a notification under section 
104, of the Government of India Act conferring powers on the Central Legislature 
was necessary fur clothing the Government with powers of requisition. On behalf 
of the applicant, (the proprietor of the restaurant, it was also contended that the 
Government in the matter of this requisition completely ignored the provisions of 
section 15, that no attempt whatsoever was made to interfere with the enjoyment of 
property as little as may be consonant with the purpose of ensuring the public safety 
and interests and the defence of British India as enjoined in section 15, and that the 
conduct of the Government, considered in the light of the prior correspondence 
between the parties, clearly showed that there was no justification whatsoever to 
take possession of the restaurant with all its fixtures and fittings and also for directing 
the occupier to-hand over possession of the premises forthwith and that the order was 





1. I.L.R. (1946) Bom. 517. 2. I.L.R. (1946) Bom, 636. 
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passed in utter and flagrant disregard of the provisions of section 15 and therefore 
was void, illegal and inoperative in law. The learned Judge accepted this 
contention, holding that section 15 was clearly mandatory. In the second case, 
Juggilal Ramlapat v. The Collector of Bombay? a flat in premises known as Ganga Bihar 
at Marine Drive in Bombay was requisitioned and the owner of the plot was directed 
to hand over possession of the same to the Superintending Engineer, Western Circle, 
Central P.W.D., for the purpose of providing accommodation to the Officers of the 
Central P.W.D. It was for the efficient prosecution of the war as alleged in the 
order of requisition itself, which undoubtedly was a public purpose. The complaint 
of the owner was that the order of requisition was in violation of section 15 of the 
Defence of India, Act, that there were many and numerous large bungalows in the 
occupation of various persons in Bombay who might not and do not require those bun- 
galows which the Government could have easily requisitioned for the purpose, instead 
of disturbing the petitioner, that the Government themselves have put up a number 
of sheds and quarters on very large piece of land wherein the Officers of the Central 
P.W.D. could be accommodated and that there was no justification for the order of 
requisition in question. The owner also raised other legal objections. 


On the facts of the case the learned Judge found that the petitioners had failed 
to substantiate their contention that the order of requisition was passed in flagrant 
violation of the provisions of section 15 of the Defence of India Act. The other legal 
and more substantial contention related to the question as to whether the order of 
requisition was ‘an executive act or a judicial or a quasi-judicial act. The learned 
Judge was of the view that the Government while gathering materials with a view 
to determine whether or not the requisition was necessary was acting in a judicial 
manner and exercising judicial functions ım the sense that the Government was decid- 
ing on the materials before it as though there was a proposal and an opposition, these 
being the main attributes of a judicial enquiry. 


It is in this background of the learned Judge’s view, that, while taking action 
under the Defence of India Act, the Government was exercising judicial functions, 
that we have to examine the reasonings of the learned Judge that the directive con- 
tained in section 15 of the Defence of India Act ig‘mandatory and not directory. 
The discussion of the learned Judge on this portion of the case is contained at pages 
[251 to 253] in the first case, Tan Bug Taim v. Collector of Bombay" and at pages [284, 
285, 292, 296 and 297] in the latter case, Fuggilal Kamlapat v .The Collector of Bombay}, 
The attention of the learned Judge was drawn to the Full Bench decision of the 
Lahore High Court in The Lahore Electric Supply Corporattén, Lid, Lahore v. Province of 
Punjab? as well as the judgment of the Madras High Court in Kewalram v. Collector 
of adras*, But the learned Judge took the view that section 15 was mandatory. 

n a careful consideration of the several new aspects of the view presented by the 
learned Advncate-General, we are with great respect to Bhagwati, J., unable to 
concur with his view. 

In our view, the learned. Judge has not properly appreciated the precise sco 
of section 16 and its real impact upon the provision in section 15. We are again, 
with great respect to the learned Judge, unable to share his view that the Govern- 
ment while exercising its powers under the various rules under the Defence of India 
Act, particularly in the matter of detention or in the matter of acquisition or requisi- 
tion of property for a public purpose and for the efficient prosecution of the war or 

ublic safety and defence of India was exercising judicial or quasi-judicial functions. 
the second case Fuggilal Kamlapat v. The Collector oy Bombay! the learned Judge 
observes as follows at page 676 :— 


“ This was the power evidently given to the respondent for the purpose of gathering all requisite 
materials in order to enable him to determine from the point of view of the Caa whether a 


requisition order should be made by him in respect ofa particular property. This was also the power 
eee eraser eee e Perea 
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given to him to gather all requisite materials which would enable him to determine from the point of 
view ofthe subject, viz., the owner of the property, whether within the terms of section 15, Defence of 
India’ Act, the proposed action of his in requisitioning the property would interfere with the ordinary 
avocations of life and the enjoyment of property aslittle as may be consonant with the purpose of ensur- 
ing the publicsafety and interest and the defence of British India. In the matter ofthe gathering of these 
materials, he was empowered not only to question any person or persons concerned with the property 
but also to enter upon the premises and inspect the same, and satisfy himselfas to the sie, and cons of 
the proposed order of requisition..........e. eee cece eee e cece eee e eter e ee secees e determina- 
tion ofthis question involved a proposal to requisition the property from the point of view ofthe Govern- 
ment. Italsoinvolved an opposition tothe proposal to requisition the property from. the point of view 
of the subject whose property was sought to be requisitioned. The respondent had before him the 
materials which he had gathered by reason of the inquiries which he instituted and by reason of the 
inquiries on the premises which he made, though such materials might have been gathered by him in 
any way he thought best; the duty was laid down upon him under the terms of rule 75-A of the Defence 
of India Rules, and section 15, Defence of India Act to act in the exercise of a right or duty to decide ; 
and in the matter ofthe issue of the requisition order on those materials and under those circumstances 
he was certainly exercising a judicial function in the sense that he was deciding on the materials before him 
as between a proposal and an opposition, with the result that the act which he was doing in the matter of the 
issue of the requisition order in question was a judicial act within the meaning of the extended sense 
of the term.” 
A reference to the passages extracted from Liversidge’s caset earher and the other , 
English cases will make it clear that when the Government takes actin and issues 
orders under the several rules of the Defence of India Act, it is performing ofily an 
executive act. It is unnecessary to refer to those passages over again in this context. 
Reference may however be made to the judgment of the Supreme Court in Province 
of Bombay v. K. S. Advani and others? in which under the Bombay Land Requisition 
Ordinance a building known as Paradis at Warden Road was requisitioned for being 
allotted to a refugee in the course of the Government’s scheme of providing accom- 
,modation for refugees. The question arose whether this order of requisition of the 
Government was a judicial or a quasi-judicial act or merely an executive act. The 
majority consisting of Kania, C.J., Fazi Ali, Patanjali Sastri and Das, JJ., held that 
the order of requisition was only an executive act, and that there was no judicial 
or quasi-judicial element in the same. That case no doubt dealt with two aspects 
of the matter : (d) whether the decision nf the Government that a particular purpose 
is a public purpose is justiciable and (b) whether the action of the Government 
requisitioning property for an incontrovertible public purpose was a judicial or a 
quasi-judicial act or an executive act. We are not concerned with the first aspect 
of the matter which forms the subject of discussion and decision in that case as well 
as in the subsequent decisions of the Supreme Court. We are only conserned with 
the second ap as that alone is germane for our discussion. Touching that portion 
of the case after reviewing the relevant English decisions Kania, C.J., observed at 
page 633 as follows = 
t When the executive authority has to form an opinion about an objective matter as a preliminary 
step to the exercise of a certain power conferred on it, the determination ofthe objective act and the 


exercise ofthe power based thereon are alike matters ofan administrative character and are not amena- 
ble to the writ of certtorari.”’ C 


After an examination of the entire case-law, particularly the cases in England arising 
under the Defence Regulations Fazl Ali, J., at page 646 summed up the position as 
follows :— 


“¢ In that case and other similar cases, it was held that the Parliament had completely entrusted to 
the executive the discretion of deciding when it would be necessary or expedient to requisition land in 
the interests of public safety, the defence of the realm, etc., and therefore with that discretion if bona 
fide exercised no Court interfere. It is clear that the relevant provisions under which those cases have 
“been decided refer to matters such as interest of public safety, defence of the realm, efficient prosecution 

of the war, ctc., of which the executive authorities alone could be the best judges.” 


Das, J., expressed his views in the matter at page 715 as follows :— 


“On a proper construction of section 3 of the Bombay Ordinance V of 1947 there can be no doubt 
that that section left it to the Provincial Government to form its own opinion on the entire matter, 
namely, whether it was necessary or expedient to requisition any land fora public purpose and to act 
upon that opinion. So construed, the formation of opinion on the whole matter and the act founded 
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thereon was nothing but a purely admipistrative, (i.e., executive) act. If the acts were done in good. 
faith and within the four corners of the Ordinance, the Court cannot interfere with it in al Sa 
ceeding and far less by the prerogative writs of certiorari or prohibition. Ifthere be any hip 
the appeal of the subject must be to the Legislature and not to the Court.” 


In our opinion, it is inconceivable that a justiciable right can inherein a party 
to question the validity of the act ofan opponent when the opponent’s act is unchal- 
lengable in a Court of Jaw. Such a right is wholly unworkable and illusory as there 
is no effective means by which it can be questioned in a Court and a proper decision 
rendered. As Scott, L.J., observed in Rex v. Secretary of State for Home Affairs, 
Ex parte Greene? at page gg : 


_ “evenifthe issue could properly be brought before a Court, it willbe futile toask the Court to- 
deeidc itunless the material evidence could also be brought before it and of that the impossibility- 
seems to me self-evident ”. 


With great respect to Bhagwati, J., we are unable to agree with him as he has 
not applied the proper rule of interpretation of statutes in determining whether a 
particular provision in a statute is mandatory or directory. At page 381, Maxwell 
on Interpretation çf Statutes, Tenth Edition, the law is stated as follows :— 


“On the other hand, where the prescriptions of a statute relate tothe performante of a public 
duty, and where the invalidation of acts donein neglect of them would work serious general 
inconvenience or injustice to persons who have no control over those entrusted with the duty without 
promoting the essential aims ofthe Legislature, such prescriptions seem to be generally understood as 
mere instructions for the guidance of government and those on whom the duty is imposed, or in other- 
words, as directory only. The neglect ofthem may be penal, indeed, but it does not affectthe vali- 
dity ofthe act done in disregard of them. It has often been held, for instance,} when an act ordered 
a thing to be done by public body or public officers and pointed out the specific time when.it was 
to be done, hat the Act was directory only and might be complied with aftrr the prescribed time.” 


While stating the lav that the statute should be regarded as direetory if there is no 
invalidating consequence attached to the provisions the learned author observes at 
page 376 as follows :— 


‘* Tt has been said that no rule can be laid down for determining whether the command isto be 
considered as a mere direction or instruction involving no invalicating co ce in its disregard, 
or as imperative, with an implied nullification for disobedience, beyond the fundamental one that it 

on the scope and object of the cnactment. Jt may perhaps be found generally correct to say 

that nullification is the natural and usual consequence of disobedience, but the question is in the main 

governed by considerations of convenience and justice, and when that result would involve general 

inconvenience or injustice to innocent persons, or advantage to those guilty of the neglect, without 

romoting the real aim and object of the enactment, such an intention is not to be attributed tothe 
Lecalanice The whole scope and purpose of the statute under consideration must be regarded.” 


In Howard v. Bodington? at page 211, Lord Penzance has observed as follows :—- 


“I believe, as far as any rule is concerned, you cannot safely go further than that in each case 
you must look to the subject-matter; consider the importance of the provision that has been disregar- 
ded, and the relation of that provision to the general object intended to be secured by the Act ; and 
upon a review of the case in that aspect decide whether the enactment is what is called imperative 
or only directory.” 


The leading decision in England is that reported in Montreal Street Ratlwey Company 
v. Normandin®. At page 174 the law is stated as follows :— 


“ It is necessary to consider the principles which have been adopted in construing statutes of 
this character, and the authorities sofar asthereare anyof the particular question arising here. 
The question whether provisions in a statute are directory or imperative has very frequently arisen 
in this country, but it has been said that no general rule can be laid down, and that in every case the 
object of the statute must be looked at. The cases on the subject will be found collected in Maxwell 
on Stafutes, Fifth Edition, page 596 and following pages. When the provisions of a statute relate to 
the performance of a public duty and the case is such that to hold null and void acts done in neglect 
of this duty would work serious gener1l inconvenience, or injustice, to persons who have no control 
over those entrusted with the duty, and atthe same time would not promote the main object of 
the Legislature, it has been the practiceto holdsuch provisionsto Be directory only, the neglect of 
them, though punishable not affecting the validity of the acts done.” 


It is unnecessary to refer to the case-law in detail. 1t is sufficient ifreference is made 
to the recent judgments of the Supreme Court cited by the learned Advocate-General_ 
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In The State of Uttar Pradesh and others v. Babu.Ram Upadhya1 the question arose 
whether the procedure prescribed by paragraph 486 of the U.P. Police Regulation, 
read with the Police Act was directory or mandatory and on the facts of that case 
the majority took the view that that provision was mandatory. Dealing with the 
rule of interpretation Subba Rao, J., delivering the judgment on behalf of the majo- 
rity stated the law thus at page 710: 

The relevant rules of interpretation may be briefly stated thus: When a statute uses the 

word ‘shall’ prima facis, it is mandatory, but the Court may ascertain the real intention of the Legi 
fature-by carefully attending tothe wholescope of thestatute. For ascertaining the real intention 
of the Legislature the Court may consider, inter alia, the nature and the design of the statute and 
the consequences which would follow from construing it the one way or the other, the impact of other 
provisions whereby the necessity of complying with the provisions in question is avoided, the 
circumstance namely, that the statute provides for a contingency of the non-compliance with the 
provisions, the fact that the non-compliance wtih the provisions is or is not visited by some penalty, 
the serious or trivial consequences that flow therefrom and, above all, whether the object of the legis- 
lation will be defeated or furthered.” 
In that case the learned Judge held that the provisions was mandatory on the 
ground that the setting aside of the order of dismissal of the police officer concerned 
will not affect the public in general and no great inconvenience would ensue. 
It is important to notice that the learned Judge stated that in ascertaining the 
intention, it is necessary to notice whether the statute provides for a contingency 
of non-compliance with the provision and whether the non-compliance 1s not 
visited with some penalty. : 


Rajagopala Ayyangar, J., in Tke Collector of Monghyr v. Keshav Prasad Goenka? - 
has observed that the question whether a provision is mandatory or directory should 
be decided after considering amongst other things the purpose for which the require- 
ment has been enacted, particularly in the context of the other provisions of the 
Act and the general scheme thereof. 


In State of U.P. v. Manbodhan Lal Srivastava? the law has been stated as follows: — 


“ The use of the word skall in a statute, though generally taken in a mandatory sense, does not 

necessarily mean that in every case it shall have that effect that is to say, that unless the words of the 
statute are punctiliously followed, the proceeding or the outcome of the proceeding would be 
invalid.” 
In that case the question arose whether the provision in Article 320 (3) which 
provides that the Union Public Service Commission should be consulted in all 
disciplinary matters affecting a person serving under the Government of India 
is a directory of mandatory one. It was held that having regard to the scheme 
and object underlying that provision and the consequence flowing from a violation 
thereof the provision was only directory. At pages 544, the question is formulated 
as follows :— | 

‘ The question may be looked at from another point of view. Does the Constitution provide for 
the contingency as to what is to happen in the event of non-compliance with the requirements of 


Article 320 (3) (c) ? It does not, either in express terms or by implication, provide that the result 
of such a non-compliance is to invalidate the proceedings ending with the final order of the Govern- 


ment.” 
In my opinion, the perspective of approach indicated in the above decision and 
the principles laid down therein are clearly applicable to the instant case. 


From an examination of the above cases it emerged that the two main consi- 
derations for regarding a rule as directory are: (i) absence of any provision for the 
contingency of a particular rule not being complied with or followed ; and (ii) 
serious general inconvenience and prejudice to the general public would result if 
the act in question is declared invalid for non-compliance with the particular rule. 
In the instant case section 45 contains a specific provision for the consequence of 
non-compliance of section 44. Far from declaring that any act done in violation 
of section 44. would be deemed to be invalid or void section 45 provides just the 
contrary, 1.¢., that no order mad: In exercise of any power conferred by or under 
this Act shall be called in question in any Court. Such a provision, in my opinion, 
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is hardly reconcilable with the view that. section 44 is mandatory. The second 
‘consideration is clearly in favour of holding that section 44 is simply directory. 
If any act of the Government done in violation of section 44 is to be declared null 
and void, it will result in serious prejudice to the public and cause considerable 
dislocation and seriously interfere with the war efforts taken by the Government 
in the matter of the defence of India and the public safety besides completely 
defeating and frustrating the very purpose and object of the enactment. 


There is one other important aspect of the matter touching the scope of section 
45 throwing light upon the scope of section 44. If the action of the authority 
concerned complies with the directive ın section 44 no protection or saving as in 
Section 45 at all is necessary in regard to the action. On the other hand, if the 
authority concerned is guilty of fraudulent exercise of the power or its misuse for 
a collateral purpose opposed to the object and purpose of the enactment that act 
will be invalid, and it is settled law that to such a situation the saving in section 45 
will not apply and the legality of such acts can certainly be called in ‘question in 
any Gourt. In other words, in the earlier situation the savings clause in section 45 
prohibiting right of suit is unnecessary while in the latter situation such: a prohibition 
In section 45 becomes unavailing to the executive. Therefore it is perfectly clear 
that ıt 1s only for the intermediate class of cases, i.e., where the authorities concerned 
have acted contrary to the provisions of section 44 that the saving or thè restriction 
in section 45 really comes into play or serves any useful purpose. In my opinion 
section 45 has been enacted just to meet that intermediate situation and takes away 
the right to seek redress in a Court of law. : : . 

There is one other consideration which points to the same conclusion. An 
examination of the rules framed under the Defence of India Act conferring powers 
of various kinds upon the executive shows that no notice is intended to be given 
to the party affected of the proposed action, substantially adopting the pattern of 
the Regulations framed in England under the Defence of the Realm Act. In 
‘Rex v. Leman Street Police Station Inspector, Venicoff Ex parte, Earl of Reading, G.J., 
observed at page 79 as follows :— ; i : 


:' But in dealing with a regulation such as that with w 


l ation such ag hich we are now concerned the value of 
the order would be considerably impaired if it could be made only after holding an inquiry, 


because it might very well be that the person:against whom it wag intended to make a deportation 
order would, the moment he had notice of that intention, take care not to present himself and would 
take steps to evade apprehension. I therefore come to the conclusion that the Home Secretary is 
not a judicial officer for this p » but an executive officer bound to act for the public good, and 


it is left to his jud t whether upon the facts before him it is desirable thaf he should make a 
deportation order. The responsibility is his, 


It was also contended that if upon the true construction of Article 12 the Home Secretary is not 
bound to hold an inquiry, the Article is ultra vires, because it ig against natural justice. I cannot agree, 
for the reasons I have already expressed. As soon as we come to the conclusion that this is an execu- 
tive act left to the Home Secretary and is not the act ofa judicial trıbunal, thea ent fails. In the 
exceptional circumstances of eme ency that had arisen and led to the passing of this! egislation Parlia- 
ment considered that the matter should be left to the decision of an executive officer instead of to the 
ordinary tribunals. This has been discussed in a number of cases, and in particular in Rex v. Halliday * 
and it is sufficient to say that this emergency legislation and the power given thereunder enabling 
the executive to act quickly did not impose upon the executive the obligation to hold an inquiry. 
Parliament so enacted deliberately.” D . 


The same view was taken in Hutton v. Attorney-General3, Liwversidge caset and Smith 
on Judicial Review of Administrative Actions, pages 119-120. The purpose of conferring 
upon the executive large powers in time of War to detain security suspects would 
completely be frustrated if those suspects were entitled to prior notice of its intentions 
If, therefore, action is taken or power is exercised by the executive ina context 
relaxing the audt alteram pariem rule, ıt is difficult to hold that the directive in section 
44 should be deemed to be mandatory. 4 
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In the Full Bench case in Narayanaswami v. Inspector of Police, Mayavaramt the 
corresponding provision in the Madras Maintenance of Public Order Act I of 1947 


was in these terms :— ` 


` e Section 16 (1) No order made, in exercise of any power conferred by or under this Act or 
deemed to have been made under this Act by virtue of section 19 shall be called in any Court. 


(3) Where any such order as is referred to in sub-section (1) purports to have been made an 
signed by any authority in exercise of any power conferred hy or under this Act, a Court shall, withi 
the meaning of the Indian Evidence Act, 1872, presume that such order was so made by suc 


authority.” . 

The Full Bench held that if an officer or Government authority passes an order 
of detention being satisfied on the materiale placed before him that such an order 
is necessary with reference to a detenue, a writ of habeas corpus could not be issued 
under section 491 of the Criminal Procedure Code by reason of section 16 of the 
said Act. The exceptions that are recognised are cases like fraudulent exercise of 
the power, mistaken identity, etc., and not the sufficiency of the materials considered 
by the Government or the reasonableness of the restrictions imposed. 


The only point that remains for consideration is whether the powers conferred 
on the High Gourt and its jurisdiction to issue appropriate writs and directions 
under Article 226 of the Constitution are in any way fettered and controlled by section 
45 of the Defence of India Act. Dealing with section 16 of the Act of 1939 (corres- 

nding to section 45 of the present Act) the Privy Council in Emperor v. Stbnath 
Banerjit- has held that the jurisdiction of the High Court to investigate into the 
validity of the orders of detention made under rule 26 of the Defence of India Rules 
was not taken away by section 16 (1) on the ground that section 16 (1) assumes 
that the order was made in the exercise of the power, and that it clearly leaves it 
open to challenge on the ground that it was not made in conformity with the power 
conferred. There is of course always the savings wherever there is a colourable or 
fraudulent exercise of the power or where it is prompted and animated by some 
collateral or ulterior object. All the Courts in India have uniformly taken the 
view that a fraudulent exercise of the power will be open to attack notwithstanding 
the saving provision in section 16 (1). A different note was struck in Smith v. East 
Elloc Rural District Council®, and the view appears to have been taken that even a 
fraudulent exercise of the power might be saved by a similar provision. That 
decision arose under the Acquisition of Land (Authorisation of Piocedure) Act of 
1946 which contained a provision to the effect that a compulsory purchase order 
under the statute shall not be questioned in any legal proceedings whatsoever. The view 
of the majority was that the saving provision would apply even in respect of an 
order made in bad faith and for collateral purposes. It is unnecessary to consider 
the reasonings in that decision as it is opposed to the judgments of the various Courts 
in India as well as the Privy Council, arising under similar provisions. Further 
in the latest judgment uf the Supreme Court in Somawant: v. State of Punjub* the 
Supreme Court after referring to Smith v. East Elloc Rural District Council® held 
that if there was a fraud or mala fide exercise of the power the saving clause will 
not apply and that they were not prepared to go so far as the House of Lords in 
Smith y. East Elloc Rural District Council®. 


Leaving out of account the exceptional cases of fraud and mala fides we have 
to consider the effect of section 45 on the jurisdiction and powers of the High Court 
under Article 226.of the Constitution. In other words the question may be for- 
mulated in this manner. Ifthere isa justiciable right on the ground that section 44 
is mandatory can the right of the citizen to seek redress in the High Court under 
Article 226 be taken away by section 45 P Narayanaswamy v. Inspector of Police, 
Mayavaram1,was a case where a special ordinance was enacted taking away the 
power of the High Court under section 491, Criminal Procedure Code, to release a 
person wrongfully detained, 1.e. in substance taking away the power of the High 
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Court to issue a writ of kabeas corpus. The Full Bench held that having regard to 
the ambit of the legislative power of the State Legislature, the High Gourt’s power 
to order the release of the detenue under section 491 has been taken away. But 
that decision cannot apply after the advent of the Constitution. Article 226 
confers upon all the High Courts very wide powers subject only to the limitation of 
territorial jurisdiction and its powers cannot be taken away or curtailed by any 
legislation short of an amendment of the Constitution. Any law which seeks to 
take away and restrict the jurisdiction of the High Court under Article 226 must be 
held to be void and the High Court will be clearly entitled to exercise its powers 
under Article 226 fiee from the fetters imposed directly or indirectly. 


In R. Pushpam v. State of Madras? the question arose whether section 351 
of the Madras District Municipalities Act which prohibited all Courts from 
granting a permanent or temporary injunction with regard to the preparation 
and the publication of electoral rolls or arrangement or the conduct of any election 
took away the power of the High Court under Article 266 to issue a writ of certiorari 
Subba Rao, J., holding that the power of the High Court to issue the writ will not 
be affected in any manner by section 351 of the District Municipalities Act, observed 
as follows : — i i , 

“ This section obviously cannot affect the E of the High Court to issue suitahle writs under 
Article 226 of the Constitution of India. Under Article 245 of the Constitution, the power of the 
Parliament or the Legislature of a State to make laws is subject to the provisions of the Constitution. 
So long Article 226 standsin the Constitution, neither the Parliament nor the Legislature of a 
State can make laws depriving or limiting the power of the High Court to issue writs. I therefore, 
hold that the provisions of section 351-B, Madras District Municipalities Act, cannot in any way 
affect the power of the High Court to issue writs in suitable cases.” ; 
In Sethu Raja v. Board of Revenue?, the question arose under the Madras Hereditary 
Village Offices Act. There again Subba Rao, J., held that Article 245 dealing 
with the power of the Parliament to enact Jaws is made expressly subject to the 
other provisions of the Constitution and therefore necessarily subject to the provisions 
of Articles 226-and 227 with the result that the Parliament cannot make any law 
in derogation of the provisions of Article 226. On this aspect the learned Judge 
has followed the view expressed by Venkatarama Ayyar, J., in a Bench decision 
sitting with him dealing with a case under the Representation of the People Act. 


In Ponnuswami v. Returning Officer, Namakkal® the question arose as to how 
far section 170 of the Representation of the People Act, which provides that no 
Court shall have jurisdiction to question the legality of any action taken or of 
any decision given by. the Returning Officer or by any other person appointed 
by this Act in connection with an election took away the power of the High 
Court to issue a writ under Article 226. Venkatarama Ayyar, J., (sitting with 
Subba, Rao, J.) in his judgment has held that section 170 will not in any 
manner affect the powers of the High Court under Article 226. 


In In re The Kerala Education Bill, 19574 one of the questions referted to 
the Supreme Court, Question’ No. 4 raised the question as to how far Clause 3g 
of thé Kerala Education Bill would offend Article 226 of the Constitution. Clause 
33 of the Bill provided that no Court shall grant any temporary injunction or make 
any interim order 1estraining any proceeding that may be taken under the provisions 
of the Bill. The Supreme Court gave the answer that clause 33 cannot in any way 
affect the powers of the High Court under Article 226. 


In I.G.N. & Rly. Co., Lid. v. Their Workmen® the question arose with reference 
to the powers of the Supreme Court under Article 136, The case arose under the 
Industrial Disputes Act and it was held that section 17 (2) which provides that the 
award shall become final and shall not be called in question in any Court in any 
manner whatsoever must be subject to the paramount law as laid down in the 
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Constitution, and that that saving clause cannot affect the power of the Supreme 
Court. under Article 136. In my opinion, the principle of this decision applies 
equally. to the jurisdiction and the powers of the High Court under Article 226 of 
the Constitution. 


But it does not follow from this that the High Court will issue a writ regardless 
of the'scheme of the particular Act and the nature of the orders passed thereunder. 
If, as already mentioned, the scheme of the Act is that the decision of the executive 
should be final and no justiciable right is created, Article 226 cannot be invoked 
for converting an executive act into a judicial o1 quasi-judicial act thereby defeating 
the object of the enactment. This aspect of the matter was adverted to in a decision 
of the Supreme Court in Lila Vati Bat x. Bombay Stute? arising under the Bombay 
Land Requisition Act. Section 5 of that Act provided that if a building had been 
vacant continuously for a period of six months, the State Government may requisi- 
tion that for the purpose of State or for any other public purpose, if in its opinion 
it is necessary or expedient so to do. The Supreme Court held that the powers of 
the Supreme Court under Article 32 or the powers of the High Court under Article 
226 cannot extend to the reopening of a finding by the State Government under 
section 5 of the Bombay Land Requisition Act that the owner of a building was 
continuously absent for a period of six months. The Supreme Court held that the 
order of the Government under section 6 of the Bombay Act is not in the nature of 
an order in a judicial proceeding between the Government on the one side and the 
other parties on the other, and that the order of requisition was purely an executive 
act, which cannot be interfered with under Article 32 or Article 226. In fact the 
learned Advocate-General fairly conceded that ifon a proper reading of the relevant 
sections of the Defence of India Act and the rules framed thereunder, it should be 
held that a subject has a justiciable right for which redress can be obtained in a 
Court of law, the jurisdiction of the High Court to issue an appropriate writ for 
granting the particular relief cannot be taken away merely because there is a separate 
provision in the Act that no orders passed under the Act can be questioned in a 
Court oflaw. But his submission is that the real question is not whether the powers 
of the High Court under Article 226 have been taken away or curtailed but whether 
a subject has got a right to seek redress in a civil Gowt. In other words if a citizen 
has no right of redress in a civil Court, there being no justiciable right, Article 226 
cannot improve the position. Ea 


The two detenus in the two petitions have not attacked the bona fides of the 
Government. Their only complaint is that during all the relevant period they 
have heen co-operating with the Government in its war efforts and there was no 
justification for the Government to: detain them or impose the several restrictions. 
We have to necessarily take it that the Government took every aspect into con- 
sideration and despite everything that has been claimed to have been done by the 
detenus the Government were satisfied that such an order of detention was called 
for in the interests of the defence and public safety. As mentioned already the 
limitations on our jurisdiction with regard to the order of the detention equally 
apply with regard to the several restrictions imposed upon the movement and 
freedom of the petitioners. , For all the reasons mentioned above, these petitions 
are dismissed. 7 


In conclusion, we desire to express our thanks to the learned Advocate-General 
for the able assistance he has rendered and to Mr Mohan Kumaramangalam for 
his able argument and assistance as amicus curiae. 


Vinee | Petitions dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


Present :—Mr. S. RAMACHANDRA AYYAR, Chief Justice AnD Mr. Justice 
P. RAMAKRISHNAN. 


The Government of Madras, by the Secretary to Govenment, © 


Industries, etc., Department .. ` Appellant* | 
5 _ 


The Workmen of the South India Saiva Siddhanta Works 
Publishing Society, by the Madras Press Labour Union dvs Respondents. 


Industrial Disputes Act (XIV of 1947), sections 10 (t) and 12 (5)—Scope and construction—Reference of 
dispute—Conditions—Scope of inquiry by Government before deciding on reference--Matters to ba considered—Con- 
clusion by Government to refer or not to refer—If judicial decision or adjudication—Principles. '' : = 

Constitution of India (1950), Article 226—Mandamus—lIssus of writ in respect of administrative acts— 
olan ir writ to direct Government to refer industrial dispute for adjudication by Tribunal—Competency— 

ayer —If necessary party to application by employee. : =)? ` 

It is well-settled that a writ of mandamus can issue even in respect of administrative-acts, the only 
requirement being that there should exist a duty, public or quasi-public, in the body to whom the 
writ is addressed to perform that duty. It is indisputable that a writ of mandamus will lie against the 
Government, if it re to refer an industrial dispute for adjudication under section 10 (1) of the 
Industrial Disputes Act, if such refusal is found to be either not bona fide, or based on considerations 
of whol] TO E facts and circumstances. Similarly, where the Governmentdoes not record and 
communicate to the parties its reasons for not making a reference under section 12 (5), it would be open 
to the aggrieved party to apply to the High Court under Article 226 ofthe Constitution for the issue ofa 
writ of mandamus to direct the Government to perform its duty. The act which the Government will, 
in such a case, be directed to do is neither judicial nor quasi-judicial ; and in such a case the Govern- 
ment is not bound to hear parties before making a reference under section 12 (5) read with section 
10 (1) of the Industrial Disputes Act. 

When the Government makes up its mind either to refer or not to refer an industrial dispute for 
adjudication by the appropriate Tribunal, there are, and can be, no two parties before the Government, 
and there can be no question ofaffecting the right ofany party by such an administrative decision on the 
part ofthe Government. Therefore, when an aggrieved party moves the High Court for the issue of a 
writ of mandamus to direct the appropriate Government to refer an industrial dispute under section 10 (1) 
of the Act, it is not necessary for that party to implead as a party to his application the other party to 
the dispute, e.g., employer or management. The only question before the Court in such casé€ “being 
whether to issue a writ or not, the only party interested on the pointisthe Government. Hence it 
cannot be contended that the Court has no jurisdiction to issue a writ of mandamus without giving an 
opportunity to the employer to show cause against the issue. 
` The fact that the Government has not recorded reasons for its refusal to refer the dispute would 
be sufficient to slupport the writ. It cannot be said that when tke Government refers or refuses tO 
refer an industrial dispute under section 12 (5) read wih secticn 10 (1) of tle Industrial Disputes 
Act, it decides any disputed question of fact in the sense of ajudicial adjudication. What ‘the 
Government does in such a case is purely an administrative act, notinvolving a determination of 
the rights of parties to the disputes. The Government has necessarily to consider certain relevant 
facts and circumstances for the purpose of finding out whether an industrial dispute exists or whether 
there is a reasonable apprehension thereof, expediency of making a reference ; and such an inquiry 
isnot shut out. Itis not necessary for theexistence of an industrial dispute for the purpose of 

"section 10(1) that the claimon behalf ofthe employees should necessarily be a lawful one. 
The essential requirement is that suchaclaim should be on behalf of the workmen 
generally. The lawful dismissal ofa workman can properly form the subject -matter“of a trade 
dispute. What the Government therefore, would be concerned with before making up its 
mind to refer an industrial dispute for adjudication by the Tribunal. whether collective 
dispute between the workers and the management exits or is app and sceondly, whe- 
ther it is expedient to refer such a dispute for adjudication,and not whether the impugned action taken 
by the management , which gave rise to the disute, is lawful or unlawful The Government however 
cannot avoid considering the merits of the case and other relevant circumstances for the limited 
purpose of making up its mind either to refer the case for adjudication or not. . ie 

The question whether there is a primafacie case for reference, which it willbe the duty ofthe Govern- 
ment to consider in a case falling either under section 10 (1) or section 12 (5) will necessarily involve 
going, to some extent atleast, into the merits of the case. But that does not and indeed cannot go to the 
extent of an adjudication on the merits of the case. Once the Government comes to the conclusion 
that there is a prema facis case, it would be its duty to refer the dispute, unless it considers that it is in- 
expedient to do so. The mere fact that a eee has been raised by all the workmen cannot mean 

that the Government should necessarily refer the dispute ; under section 10 it has got to exercise a dis- 

-cretion before it decides to do so. 

It is not every individual dispute which has been sponsored by a trade union or by an appreciable 
body of workers that should be referred for adjudication The matter has to be looked into, and if the 
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Government finds that a question of principle is involved in the matter of the grievance of the 
individual worker, the case will undoubtedly be one for adjudication by the Tribunal. Such decision 
as the Government arrives at is not a decision on the dispute, but only a decision as to whether the 
machinery created by the statute should be put into action with a view to solve the dispute. 


Appeal under clause 15 of the Letters Patent against the Order of Veeraswami, J. 
dated 29th November, 19611, and made in the exercise of the Special Original 
Jurisdiction of the High Court in Writ Petition No. 760 of 1960 presented under 
Article 226 of the Constitution of India to issue a writ of certiorari calling for the 
records in Memorandum No. 281, Industries, Labour and Co-operation, dated 
14th September, 1959, on the file of the Government of Madras; ın respect of the 
dismissal of Sri K. P. Muthiah Pillai by the Management of the South India Saiva 
Siddhanta Works Publishing Society, Tirunelveli. 


The Advocate-General (V. K. Thiruvenkatachart) for the Additional Government 
Pleader (V. Ramaswami), for Appellant. 


V. G. Row for Row and Reddy, for Respondent. 
The Judgment of the Court was delivered by 


Ramachandra Ayyar, G.F.—Muthiah Pillai, who was. employed by the South 
India Saiva Siddhanta Works Publishing Society at Tirunelveli, was dismissed 
from service on roth December, 1959, on the ground that he was responsible for 
an article that appeared in an issue of Indunesan, dated 24th October, 1958, making 
certain allegations of malpractice committed by the Directors of the Society. No 
enquiry was held by the Management to find out whether the employee was guilty 
of the conduct attributed to him and consequently there was no opportunity for 
the latter to show that the charge or suspicion against him was ill-founded. The 
Madras Press Labour Union, of which Muthiah Pillai was a member, took up his 
cause and it raised an industrial dispute. Conciliation proceedings which were 
initiated in consequence thereof, proved ineffective. The Labour Officer who 
was entrusted with the conciliation work, while reporting his failure, intimated to 
the Government that the Management was neither willing to reinstate the employee 
nor terminate his services by giving one month’s notice on the footing that the 

revious dismissal was invalid. The Government, on a consideration of the report, 
ound that a reference of the dispute to the Labour Court was not called for. By 
its order, dated 14th September, 1959, the Government stated : 


t On a careful examination of the case the Government find that the termination of services of 

K.P. Muthiah Pillai is justified. The Union may, therefore, advise the worker to accept the sum of 
Rs. 1,034.47 nP., offered by the management towards notice, pay, and compensation. ‘There is no 
case for adjudication” 
The Labour Union at first applied to this Court for the issue of a writ of certiorari, 
evidently on a misapprehension as to the nature of the order of the Government. 
But, later, it converted the application into one for the issue of a writ of mandamus 
to the Government directing it to refer the dispute regarding the dismissal of 
Muthiah Pillai for adjudication by the Labour Court. This dispute, though it 
originated in the grievance of a single workman, had, by reason of the espousal 
of his cause by the Union, gained support from the other employees of the same 
establishment who were members of that Union. ‘Veeraswam, J., before whom 
the application for the issue of writ came up for hearing, held that the order of the 
Government was bad ın two respects, namely, (1) that ıt amounted to an adjudi- 
cation of the dispute on its merits, which the Government had no jurisdiction to 
do and (ii) that as no reason had been given by the Government for its conclusion, 
its order contravened section 12 (5) of the Industrial Disputes Act. Conformably 
to the view thus expressed, a writ of mandamus was issued directing the Government 
to consider afresh whether a reference of the dispute to the appropriate authority 
under the Act is called for. The judgment in the case is reported as Workimen, S.IS.S. 
Publishing Society v. Government of Madras1, The State Government have now 
appealed against the judgment. 


1. (1962) 2 M.LJ. 355. - 
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Before taking up the substantial question raised in the appeal, we shall have 
first to deal with ån objection raised by the learned Advocate-General appearing 
for the Government, an objection which does not appear to have been taken before 
the learned Judge regarding the propriety of issuing a writ of mandamus when. the 
employer has not been made a party to the proceedings before this Court. There 
is a misapprehension underlying the objection. The direction issued by the learned 
Judge is one that requires the Government to do its duty, as the purported order 
of the Government in his view is non est, in law It is now well-settled that writ 
of mandamus can issue even with respect to administrative acts, the only require- 
ment being that there should exist a duty, public or quasi-public, in the body to 
whom the writ is addressed to perform that duty. It cannot be disputed that a 
writ of mandamus will lie against the Government, if it refused to refer an industria] 
dispute for adjudication under section 10 (1) of the Industrial Disputes Act, if such 
refusal is found to be either not bona fide or based on considerations of wholly irrele- 
vant facts and circumstances. Again, where the Government does not record and 
communicate to the parties its reasons for not making a reference under section 12 (5) 
it will be open to the aggrieved party to apply to this Court under Article 226 of the 
Constitution for the issue of a writ of mandamus to direct the Government to perform 
its duty, This has been authoritatively laid down in the decision of the Supreme 
Court in State of Bombay v. K. P. Krishnan and others!. The act which the Govern- 
ment will, in such a case, be directed to do is neither judicial nor quasi-judicial]. 
It would, therefore, follow that in such cases the Government would not be bound 
to hear the parties before making a reference under section 12 (5) read with section 
10 (1) of the Industria] Disputes Act. The nature and scope of the Government’s 
power in similar cases arose for consideration before the Privy Council in Beetham v. 
Trinidad Cement, Lid.®, where Lord Denning, observed : 


“* It was said that the Governor was’ under the ordinance, under a duty to, ‘inquire into the cause 
and circumstances of the dispute’ before he appointed the board of inquiry ; and that he had not 
inquired as he ought to have done. He ought , it was said, to have given a fair opportunity to both 
parties to make representations before he acted ; and the familiar passages in Local Government 
Board v. Arlidgs*, were cited. Their Lordshi reject the contention. ‘True it is that the Governor 
had to inquire and no doubt, he did—in his adni rative capacity—but he had not to conduct any- 
thing in the nature of a judicial or quasi-judicial inquiry.” 


It would follow from the principle implicit in the observations ext, acicd above, that 
there are no two parties before the Government when it makes up its mind either 
to refer or not to refer for adjudication an industrial dispute by the appropriate 
Tribunal and there can be no question of affecting the right of any party by such an 
admunistrative decision on the part of the Government. Therefore, it will be unneces- 
sary for any aggrieved person moving this Court for the issue of a writ of mandamus 
to direct the appropriate Government to refer an industria] dispute under section 10 
(1) of the Act, to implead as a party thereto the other party to the displite, ¢.g., 
the Management. The question before the superior Court in such a case will be, 
whether toissue a writ or not, and.on that question the only person interested will 
be the Government. We cannot, therefore, accept the contention urged on behalf 
ofthe Government that the learned Jude- had no jurisdiction to issue the writ of 
„mandamus without giving an opportunity o the employer to show cause against its 
issue. a 


On the merits of the case, the fact that the Government had not recorded reasons 
for its refusal to make a reference of the industrial] dispute, will be sufficient to support 
the writ issued by the learned Judge. But, out of deference tn the arguments of 
the learned Counsel on either side, we feel bound to deal with the larger question 
as to whether it would be competent for the Government to come to a conclusion 
on the merits of the dispute before making up its mind either to referor not to refer 
an industrial dispute for adjudication. 


. aa + Hee 


1. (1961) 28.C.J. 360: (1961) 1 S.G.R. 227. 3. L.R. (1915) A.G. 120. 
2. (1960) 1 All E.R. 274. 
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The view taken by Veeraswami, J., in the judgment under appeal has been 
reiterated by the ese ty ee In a eae decision in S: D. T. Workers’ Union v. 
State of Madras}, where ıt was held that 1t would not be competent to the Govern- 
ment to determine a disputed question of fact and on that basis come to a conclusion 
that there was no case for adjudication by the Tribunal functioning under the Act. 


The opinion thus expressed has been challenged by the learned Advocate- 
General as erroneous ; the’ reason being that it will be necessary for the Govern- 
ment in certain cases to consider the relevant matters before deciding the. propriety 
of making a reference under section 10 (1) or section 12 (5) of the Act. i 


For a due consideration of the question raised, it is necessary to refer to the 
relevant provisions ofthe Act, namely, sections 10 (1) and 12 (5) ; the former enables 
the appropriate Government to refer an industrial dispute for adjudication by th 
Tribunal appointed under the Act. 


But before we refer to them we would lke to point out that the duty performed 
by the Government in making a 1eference, or ın refusing to make a reference, of an 
industria] dispute for an adjudication, can in no way be regarded as a decision if that 
word.is taken to import an idea of judicial adjudication. What the Government 
does in such cases, and this we have pointed out earlier, is purely an administrative 
duty not involving a determination of the rights of parties to the dispute. Section 
10 (1), which enables the Government to refer a dispute for adjudication by the 
Tribunal referred to in the section, speaks of the Government being of opinion that 
any industrial dispute exists or is upprehended. That implies that the Government has 
to arrive ata conclusion, subjectively as it has been held as to whether an industrial 
dispute exists or is apprehended. Even if that condition were satisfted, the Govern- 
ment will still have to consider whether it is expedient to refer the dispute for adjudi- 
cation. Section 12 (5), which occurs in the Chapter dealing with the procedure, 
powers and duties of the authorities functioning under the Act, deals with a case 
where efforts at conciliation of an industrial dispute have proved futile and a report 
of the attempts made by the conciliator is before the Government. In such a case, 
the Government will have to consider the report, and if it is satisfied that there is a 
case for reference, it should make such a reference. Although the language of 
section 12 (5) refers to the satisfaction of the Government on the basis of the report, 
and, as we shall show eA ate after taking other relevant matters into consideration ‘ 
the power vested in the Government of referring the dispute for adjudication has'to 
be exercised only under section 10 (1) of the Act. In State of Bombay v. K.P. 
Krishnan and others*, the Supreme Court has held that section 12 ( 5) does not by 1tself, 
and independently of section 10 (1), confer a power on the appropriate Government 
to make areference. If, therefore, a reference has got to be made-under section 10 
(1), it will be the duty of the Government first to satisfy itself, on the facts and cir- 
cumstances brought to its notice, that an industrial dispute exists or is apprehended, 


in relation to an industry. In State of Mudras v, C. P. Sarathy and another®, Patanjali 
Sastri, C.J., observed : : l 


“ But, it must be remembered that in making a reference under section 10 (1) the Government ig 
doing an administrative act and the fact that it has to form an opinion as to the factual existence of an 
industrial dispute as a ingen A to the discharge of its function does not make it any the less ad- 
ministrative in character. The Court cannot, therefore, canvass the order of reference closely to see if 
there was any material before the Government to suppo 
judicial determination. No doubt, it will be open to a party seeking to impugn the resulting award to 
show that what was referred by the Government was not an industrial dispute within the meaning ofthe 
Act, and that, therefore, the Tribunal had no jurisdiction to make the award. But, if the dispute was 
an industrial dispute as defined in the Act, its factual existence and the expediency of making a re- 
ference in the circumstances ofa particular case are matters entirely for the Government to decide upon, 


rt its conclusion as if it was a judicial or [quasi- 





1. A.LR. 1963 Mad. 392. 3. (1958) S.C.J. 39 : (1953) 1 M.L.J. 212: 
2. (1961) 2 S.C.J. 360 : (1961) 1 S.Q.R. (1953) S.C.R. 334, 346, 
227. : 
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and it will not be competent for the Court to hold the reference bad and quash the proceedings for want 
of jurisdiction merely because there was, in its opinion, no material before the Government on which 


it could have come to an affirmative conclusion on these matters,” 


From this, it will be evident that an enquiry into the facts by the Government, 
so long as it is an enquiry made for the purpose of finding out whether an industrial 
dispute exists or whether there is a reasonable apprehension thereof, and also for the 

urpose of deciding as to the expediency of making a reference, is not shut out. 
Now, an industrial dispute, according to the Act (so far as it is relevant for the present 
case) will be one between emplovers and workmen which is connected with the em- 
ployment or non-employment or the terms of employment or with the conditions 
of labour of any person. An individual dispute will, if it becomes a collective dis- 
pute between the workers on the one hand and the management on the other, be 
also an industrial dispute. Per contra, an individual dispute which has not become a 
collective dispute, cannot be regarded in any sense, as an industrial dispute. Again 
from the definition of the term industrial dispute and from the provisions of section 
10 (1) it will be clear that it is not necessary for the existence of an industrial dispute 
that the claim on behalf of the labour should necessarily be a lawful one. The essen- 
tial requirement is that such claim should be on behalf of the workmen generally. 
In Bird v. O'Neal, the Privy Council held that the lawful dismissal of an workman 
can properly form the subject-matter of a trade dispute. What the Government, 
therefore, will be concerned with, before making up its mind to refer an industrial 
dispute for adjudication by the Tribunal, will be, whether a collective dispute bet- 
ween the labour and the management exists or is apprehended, and secondly, whether 
at is expedient to refer such a dispute for adjudication, and not whether the impugned 
action taken by the management, which gave rise to the dispute, is lawful or unlawful. 


The considerations that should weigh with the Government before it decides 
to make a reference or refuse one, has been referred in the leading case of State of 
Bombay v. K.P. Krishnan and others*. Gajendragadkar, J., observed : 


“The problem which the Government has to consider while acting under section 12 (5) (a) is whether 
there is a case for reference. This expression means that Government must first consider whether a 
frima facie case for reference has been made on the merits. If the Government comes to the conclusion 
that a prima facie case for reference has been made then it would be open to the Government also to 
consider whether there are any other relevant or material facts which would justify its refusal to make 
a reference. The question as to whether a case for reference has been made out can be answerd in the 
fight ofall the relevant circumstances which would have a bearing on the merits of a case as well as on the 
incidental question as to whether a reference should nevertheless be made or not. A discretion to con- 
sider all relevant facts which is conferred on the Government by section 10 (1) could be exercised by 
the Government even in dealing with cases under section 12 (5) provided of course the said discretion 
is exercised bona fide, its final decinia is based on a considerationlof relevant facts and circumstances, 
andthe second past of section 12 (5) is complied with; (Italics are ours)”. 

Again. 

“ Though considerations of exepediency cannot be excluded when Government considers whether 
or not it should exercise its power to aake a reference, it would not be open to the Government to 
introduce and rely upon wholly irrelevant or extraneous considerations under the guise of expediency. 
It may for instance be open to the Government in considering the question of expediency to enquire 
whether the dispute raises a claim which is very stale or which is opposed to the provisions of the Act, 


or is inconsistent with any agreement between the parties, and if the Government comes to the con- 
clusion that the dispute suffers from infirmities of this character it may refuse to make the reference.” 


It will be clear from the foregoing passages that the Government cannot avoid consi- 
dering the merits of the case and other relevant circumstances adverted to above, 
for the limited purpose of making up its mind either to refer the case for adjudication 
or not, In the case just now cited it was observed: 


“It would be open to the Government to consider the relevant facts which may come to its know- 
l or which may be brought to its notice and it is in the light of all those facts it has to come to itg 
decision whether a reference should by made or not.” : 


ace : 


1. (1960) 3 All E.R. 254. 239, 245. 
2. +9815 2 S.C.J. 360: (1961) 1 S.CLR. 227, 
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The question whether there is prima facie case for reference, which it will be the 
duty of the Government to consider in a case coming either under section 10 {1} 
or section 12 (5) of the Act, will necessarily, involve going, to some extent at least, 
into the merits of the case. It will be useful to refer, in this context, to a few cases 
arising under section 33 of the Industrial Disputes Act, where while the industrial 
dispute 1s pending adjudication, the management can, with the express permission 
in writing from the Tribunal, alter the conditions of service er punish a workman 
protected under the provisions of that section. In these cases the Tribunal which 
is to give the permission is required to consider whether the charge against the 
delinquent workman is prima facle proved or not. It has been held that such prima 
facie consideration of the merits of the case is not tantamount to an adjudication of 
the merits of the case. Therefore, an authority which for the purpose of discharg- 
ing its duty, goes into the matter pri facie cannet be held to have decided the matter 
itself. In Atherton West & Co., Lid. v. Suti Mills Mazdoor Union and others’, it has 
been held that permission given under a provision similar to that in section 33 1€- 
ferred to above, would have the effect of merely removing the ban on the right of the 
employer, to dismiss the workman and cannot by itself validate a disciplinary action, 
ifotherwise it is invalid. Again-+the power conferred under section 33 has been held 
in The Automobile Products of India Ltd. v. Rukmaji Bala and others*, as not amounting 
to the same thing as the power to adjudicate upon the dispute but it is as only to 
decide as to whether permission should be given or not. Under the provision the 
only thing that the Tribunal, has to consider is whether a prima facie case has been 
made out by the employer for lifting the ban imposed by the section. If, therefore, 
on the materials before it, the Tribunal is satisfied that there has been a fair 
- enquiry in the circumstances of the case and that the management has bona fide 
come to the conclusion that the worker was guilty ofmisconduct with which he had 
been charged, a prima facie case should be held to have been made out, and the 
Tribunal would be bound to permit the employer to punish the workman—vide 
Lakshmi Devi Sugar Mills Ltd. v. Pt. Ram Sarun.® ' 


It will follow that, on the principle of the decisions referred to above, in consi- 
dering whether there is a prima facie case or not, the Government will have to go into 
the question of the merits of a case to some extent. But that does not, and indeed 
cannot, go to the extent of an judication on the merits of the case. Once the 
Government comes to the conclusion that there is a prima facie case, it will be its 
duty to refer the sa te unless it considers that it is inexpedient to do so. For 
example, even though an industrial dispute exists or is apprehended, it may be that 
the Government considers that the claim is a stale or frivolous one; then it will be 
entitled, in the exercise of its discretion, to decline to refer the matter for adjudi- 
cation. But where the case arises after the failure of the conciliation proceedings, 
the position will also be the same as reference even in such cases will have to be under 
section 10 (1) only. There will, however, be this difference, namely, that the Goyern- 
ment will be bound to give reasons for its conclusion. These reasons can always be 
looked into by the superior Court for the purpose of satisfying itself whether the 
Government acted in the due exercise of its powers. In either case, it will be the 
duty of the Government both in the interests of the industry as a whole and also 
in the due performance of its duties under.the statute, to consider prima facie whether 
there is a case for reference to the Industria] Tribunal. 


Mr. V.G. Rao on behalf of the Union has contended that, normally speaking, 
the Government would be bound to referany dispute brought before it, in respect of 
which such a reference is sought, unless there be some specific reason for not so 
referring. We are of opinion that the contention so stated is too broad to be accepted. 
It may be that where an industrial] dispute - arises in a public utility concern, 
diffrent considerations might arise and the Government might while in referring 
such disputes for adjudicaiion adopt that rule. But whether it be public utility 
industry or otherwise the Government will have to,consider the conflicting principles 
re 


1. (1953) S.C,J.333: (1953) S.C.R. 780. S.Q.J. 258 : (1955) 1 S.C.R. 1241. 
9” (lass MILT. GC) 148: (1955) 3 (1957) S.GJ.47 : (1956) S..R. 916. 
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of securing an industrial peace and also helping the industrial economy and dev elop- 
ment. The mere fact that a dispute has bien raised by all the workmen cannot mean 
that the Government should necessarily refer the dispute ; under section 10 it has 
got to exercise a discretion before it decides to, do so. 


The problem may not present much difficulty when the industrial dispute 
relates to the workers or a section of workers generally. There, unless the dispute 
is elther stale or frivolous, the Government should ordinarily leave it to the Tribunal 
to adjudicate upon it. But even there, cases may arise where industrial disputes are 
raised not perhaps with the object of bettering the conditions of the labour but on 
account of the. rivalries between various Unions who claim membership, in an 
industria] establishment. 


Where, however, the industrial dispute is the outcome of an individual dispute, 
the case will require greater scrutiny by the Government. In such a case, the fact 
that an Union sponsors an individualdispute cannot mean that the Government 
should, as a matter of course, refer such a dispute under section 10 (1). To hold 
otherwise would be to render futile the discretion vested in the Government under 
that provision. Let us make clear what we mean by an illustration. Suppose, a 
dispute arises as a result of the dismissal of a workman in an industria] establish- 
ment by reason of disciplinary action having been taken against him for misconduct. 
If there had been a proper enquiry in that matter by the management, or, if, for 
example, the workman had been convicted by the ordinary Courts of the land for 
the misconduct alleged, the Government will be justified in such a case to come to the 
conclusion that there is no prima facie case for reference. It cannot be said in such a 
case that the Government cannot look into the merits of the case. Again, it is 
well-settled, that an Industrial Court cannot, and doesnot, act as a Court of ap 
capable of substituting its judgment for that of the management in such disciplinary’ 
matters except where there is want of good faith on the part of the management, 
when there is victimisation or unfair labour practice or the management has been 
guilty of a basic error or violation ofa principle of natural justice, or on the materials 
the uding 1s completely baseless or perverse. ‘ These principles have been laid 
down in Indian Iron & Steel Co., Ltd. v. Their Workman}, and have been reaffirmed 
later in G. McKenzie &@ Co., Ltd. v. Its Workmen®, and again in Balipra Tea’ 
Estate v. Workmen®. In the last-mentioned case it was held'that the misconduct of 
which the workman was dismissed if it had been done after due enquiry need not 
be proved to the satisfaction of the Tribunal before whom the matter comes up On’ 
reference in order to sustain the order. But the rule laid in the above cases wilt 
apply only when there had been a proper enquiry by the management ; if however, 
there had been no enquiry by the management, theissue about the merits of the im- 
pugned order of diaesa would be at large before the T.ibunal and it would be 
competent to take evidence and decide for itself, whether the misconduct alle gid has 
been proved and the punishment can be sustained, vide Punjab National Bank v. 
Its Workmen®. Except in the cases referred to above, it will not be competent for 
the Tribunal to which reference has been made to reappreciate the evidence ; 
see Doom, Dooma Tea Co. v. Assam Chah Karmachari Sangka’. In these cases, the sco 
of the powers of the Industrial Tiibunalin respect of a T action taken by the 
managment against its employees being limited, it will be for the Government to 
see whether order of the management is pima facie bad or one that could be assailed 
for one or more reasons pointed out above. 


An industrial dispute may originate due to a variety of reasons. Butits essen- 
tial characteristic will always be a difference between the em loyer and the employ- 
yees in añ industry in relation to a claim generally on behalf of the latter, or of a 
section of the workers, or even ofone person. In R. v. Industrial Disputes Tribunal® 
Devlin J., observed ; 


1. (1958) M.L.J. (Crl.) 266: (1958) S.C.R. 3. A.LR. 1960 S.C. 191. 
667 : (1958) S.C.J. 285. 4, (1960) S.C.J. 999 = (1960) 1 $.C.R. 806. 
2. (1959) M.L.J. (Crl.) 461 : (1959)-1-S..R;-- 5; (1960) 2 LIJ. 56. =- ` 

222 (Supp.) : (1959)S.G.J.671, 891 - ~ : ., 6, (1957) 2 AU E.R. 776, 780. 
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“ There are all sorts of industrial disputes which arise out of a difference between the employer and 
the employees in a factory in relation toa claim made merely by one man, cases, for example, where 
one Man is unfairly victimised, or is unfairly victimised in the estimation of his follow employees and 
his fellow employees may make themselves parties to the dispute because they may say: ‘Unless 


this man is treated in the way in which we think that he ought to be treated, there is going to be 
trouble’. Or there may be other reasons which cause men to be interested and to wish to make 
themselves parties to a dispute which concerns only the claim ofone man. Without being materially 
affected, other people may feel that their prospects of promotion are injured generally. They may be 
interested im the principle of the thing. They may say : ‘ If a person of the length of service of Mr. Carreck 
is not promoted, what is going to happen to us when we got to that stage? Or there may be, on the 
facts which I have recounted, some general principles involved in the dispute on which this particular 
claim happens to be founded which is selected as a test action, the general principle here being 
whether it is right or wrong for the applicants to adopt the attitude that t cy will not discuss 
individual claim with the trade union but will discuss them only with the individuals concerned. 
(Italics are ours).” 


What have been stated above are undoubtedly matters which the Government can 
legitimately take into account while coming to a conclusion as to the expediency of 
referring an industrial dispute. It can, therefore, be broadly stated that it is not 
every individual dispute which has been sponsored by a trade union or by an appre- 
ciable body of workers that shouldbe referred for adjudication ; the matter has to 
be looked into and if the Government finds that a question of principle is involved 
in the matte: of the grievance of the individual workers then all the other workers 
-who sponsored his case may be regarded as parties to the dispute, though they might 
not be directly affected by the particular action taken by the management in such 
acase. That case will undoubtedly be a proper one for adjudication by a Tribunal. 
It has been observed by Devlin, J., in the case to which we have made reference 
earlier : 

“Ifthe union chooses to make the matter a union issue, if it chooses to take up the cudgels on behalf 

ofits member and thereby to become belligerent in the matter, it is a dispute to which more than one 
workman is a party. No doubt, the union will not do it unless there is a matter of some general princi- 
ple involved ; but if the union chooses to make ita generalissue, it becomesa dispute to which 
the whole body of workmen or group are made parties.” 
Where, therefore, the union of workers takes up an individual dispute, no principle 
being involved therein, it will be for the Government to consider the merits of the 
case and decide whether it should refer the matter for adjudication under section 
go (1) or section 12 (5). If, on the other hand, a question of principle is involved 
like victimisation, unfair labour practice or the punishment of a worker without 
even an enquiry, it will be the duty of the Government to act under those provisions. 
Such decision as the Government arrives at in these cases is not a decision in the 
dispute but only a decision as to whether the machinery created by the statute 
should be put into actien with a view to solve the dispute. 


In the present case there has been no enquiry by the management before ter- 
-minating the services of Muthiah Pillai. That cae would fall within the principle 
to which we have made reference and the Government will be bound to refer. 
Although the view taken by the learned Judge in the case now under appeal as well 
as in S.D. T. Workers’ Union v. State of Madras’ has been rather broadly expressed, 
we are of opinion that the conclusion reached by the learned Judge in the 
present case cannot be assailed. 


The appeal fails and will be dismissed with costs. 
P.R.N. Appeal dismissed. 


a E, 


1. AIR. 1963 Mad. 392. 
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-IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. S. RAMACHANDRA Iver, Chief Justice, AND MR. JUSTICE 
K. SRINIVASAN. ) 


C. Angamuthu Mudaliar & Company, Erode .. <Applicant* 
: Y. 
Commissioner of Income-tax, Madras = Respondent. 

Income-tax Act (XI of 1922), section 16 (3)}—Firm—Partner of assesses-firm—Major son of partner 
made a partner—Minor sons admitted to bensfits—Computation of total income of firm—Inclusion of income of 
minor partners in the father partner’s income—No appeal filed by the father or on behalf of minors against order— 
No appeal lies at the instance of the assessee-firm. 

The major son ofa partner was taken in as a partner in the assessee-firm and the minor sons were 
admitted to the benefits of partnership. The firm was subsequently registered under the Act. For 
the assessment year 1958-59, the Officer while computing the total income of the firm ascertained. 
the share of the various partners and so far as the minor partners were concerned, he included their 
income in the share income of their father-partner, under section 16 (3) of the Act. Neither the 
father nor anybody on behalf ofthe minors filed any appeal against the order of such inclusion? But 
the assessee-firm filed an appeal which was not accepted by the-Department and the Tnbunal. On 
a reference under section 66 (2), 

Held, the assessee-firm is in no way concerned with how its individual partners are assessed. 
Section 30 (2) of the Act expressly gives a right of appeal to the aggrieved party against the order of 
apportionment ofthe firm’s income. In the absence of such an appeal, an appeal cannot arise at the 
instance ofthe firm. The question cannot arise in the assessment of the firm. ' 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. No. 148 
of 1959-60. 


K. Srinivasan and D. S. Meenakshisundaram, for Applicant. 

V. Balasubramanian,| Special Counsel for JIncome-tax, on behalf of 
Respondent. 

The Judgment of the Court was delivered by 


Ramachandra Iyer, C.J.—This is a reference under section 66(2) of the Income- 
tax Act, 1922, at the instance of the assessee, C. Angamuthu Mudaliar & Co., a 
partnership firm which is carrying on business as cloth merchants at Erode. The 
question referred to us for our opinion runs thus ; 

“ Whether on the facts and in the circumstances of the case, the inclusion of the share income 
_of the four minors from C. Angamuthu Mudaliar & Co. in the hands of their father, C. Arumugha 
Mudaliar, under section 16 (3) (a) Gi) of the Act without applying the provisions of section 40: 
of the Act is valid in law.” - 

The firm was originally constituted on March 3, 1952. It then consisted of 4 
partners, of whom Arumugha Mudaliar was one. One of the other partners 
retired from the firm about four years later, and on November 2, 1956, the major 
divided son of Arumugha Mudaliar was taken in asa partner. The other four minor 
sons of the same gentleman were also admitted to the benefits of the partnership. 
The partnership firm was subsequently registered under the provisions of the Income- 
tax Act. For the assessment year 1958-59 (the relevant year of account ending with 
October 31, 1957), the Income-tax Offter, while computing the total income of the 
firm, ascertained the shares of the various partners, and, so far as the minor children. 
of Arumugha Mudaliar were concerned, he stated that it would be included in the 
share income of Arumugha Mudaliar, their father. This was done having regard 
to the provisions of section 16 (3) of the Act. Neither Arumugha Mudaliar 
nor the guardian of the minor children filed any appeal against that order ; but the 
assessee-firm did. It contested the propriety of the order of the Income-tax Officer 
consolidating the share income of the father with that of the minor sons. ~The conten- 
tion on behalf of the firm was that the provisions of section 40 of the Act would pre- 
vail over those contained in section 16 (3) and that Arumugha Mudaliar could if at. 
all, be assessed separately in regard-to the income received by the minors in his capa- 
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city as guardian. This contention, was not accepted by the appellate authorities. 
Hence this reference. l 
We are of opinion that the question referred to us cannot arise in the assessment 
of the firm. The firm isin no way concerned with how its individual partners are asses- 
sed. The second provision to section 30 of the Act expressly gives right of appeal to 
the aggrieved partner against the order of apportionment of the firm’s income. 
No such appeal was filed in the case. We therefore decline to answer the uestion 
on the ground that it does not and cannot arise in an appeal at the instance of the firm. 
It is needless to point out that the contention whether section 40 will have an overrid- 
ing effect over the provisions of section 16 (3) could be agitated on the individual 
assessment of Arumugha Mudaliar if the share income of his minor sons were sought 
to be included therein. We say nothing about the correctness of the contention. 


The assessee will pay the costs of the Department. Counsel’s fee Rs. 250. 
V.S. — Answered accordingly. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. - 

(Special Original Jurisdiction.) 
Present :—Mnr. Justice G.R. JAGADISAN AND Mr. Justice T. VENKATADRI. 


P. Rathinaswami Pillai, Proprietor, Swarnambigai Motor 
Service, Salem e. Pettthoner.* 
0. 
The Regional Transport Authority, Salem and another eo Respondents. 


Motor Vehicles Act (IV of 1939), as amended by Act (C of 1956), section 60 (3)—Construction and Scope— 
Power of Transport Authority to order composition—When to be exercised—Order for composition, if can be made 
after order of cancellation or suspension of permit is passed. 

Constitution of India, (1950) Article 226—Powers of High Court—Order of subordinate Tribunal declie 
ning jurisdiction—Proper remedy—Mandamous or certiorari. . 

It is not open to the Regional Transport Aħthority under section 60 (8) of the Motor Vehicles 
Act, 1939, as amended by Act (G of 1956), tolevy composition in lieu of cancellation on suspension 
of the permit, after the order of such cancellation or ension is passed. Ifit were so open, it would 
imply that the Authority has power to modify or rescind its previous order which is not the case, and 
it would also mean that it can be done at any time till the order is implemented. Such construc- 
tion of the provisions of section 60 (3) is unwarrantsd. Thelevy of composition would and can only 
arise at the stage of awarding punishment in respect of a proved charge. Section 60 (3) cannot be 
construed as clothing the transport operator with a subsequent fresh and independent right to have a 
previous punishment by way of cancellation or suspension commuted into a punishment of money 
compensation. 

Nor is it proper to draw any inference from Rule 194 of the Rules framed under the Act that a 
composition order could be passed after an order of cancellation or suspension. . 

When a Tribunal declines jurisdiction, be it on the ground of lack of jurisdiction, the aggrieved 
suppliant should move the High Court under Article 226 of the Constitution for a writ of a mandamus 
to ct the Tribunal to hear and determine the matter and not for a writ of certiorari to quash the order 
refusing the applications. The scope of certiorari is to wipe out the offending order. Certiorart may in 
some cases, have the effect of restoring the application from out of which the writ arose to the file of 
the Tribu 2al, but the failure of the Tribunal to restore and deal with it can only be corrected by 
issuing a writ of mandamus. 9 

The High Court, however, under Article 226, which is of wide amplitude and enables the Court 
to do justice in the most comprehensive sense, can ignore the form of reliefsought by the applicant 
and grant him the necessary relief by issuing the appropriate writ. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated in the affidavit filed therewith, the High Gourt will be pleased 
to issue a Writ of certiorari, calling for the records relating to the order dated 15th 
October, 1962 of the State Transport Appellate Tribunal, Madras, in R.P. No. 

164 of 1962, confirming the order of the R.T.A. Selem, in proceedings No. 
.4835/A5/62, dated 24th September, 1962, and quash the said order. 


V. K. Thiruvenkatachari, The Advocate-General and G. Ramaswami, for Petitioner. 
The Additional Government Pleader on behalf of Respondents. 
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When the petition came on for hearing in the first instance before him the 
following Order of reference to a Bench was made by : 


Srinivasan, 7.:—Three buses belonging to the petitioner were found not running 
for certain periods during the year 1956-57. The Regional Transport Authority 
took action against the petitioner under section 60 of the Motor Vehicles Act. A 
notice issued to the petitioner called upon him to show cause why the permits of all 
the 15 vehicles belonging to the petitioner should not be suspended or cancelled. 
After an enquiry, the Regional Transport Authority made an order directing the 
cancellation of the permu of three vehicles which were not being used for more than 
45 days. Against this order ofthe Regional Transport Authority dated 21st January, 
1958, an appeal was taken to the State Transport Appellate Tribunal, which 
confirmed the order of cancellation by its order, dated 28th April, 1958. These 
orders were the subject-matter of W P. No. 365 of 1958. That petition failed and a 
further Writ Appeal was also dismissed on gist January, 1962. 


Thereafter, the petitioner moved the Regional Transport Authority praying 
that in lieu of cancellation of the permits, the petitioner might be permitted to pay 
a monetary penalty under section 6o (3) of the Act. The Regional Transport 
Authority examined the contention of the petitioner that no opportunity had been 
given to him to compound the offence. He held that the wording of section 60 (3) 
did not confer a right upon the permit holder, but that it was within the discretion 
of the authority alone to compound the offence. He thought that no.provision existed 
under section 60(3) of the Act for the grant of an opportunity to show that that pro- 
vision should be invoked. He obgerved that theexpression “‘ instead of eee 
or suspending the permit ”, appearing in section 60 (3) of the Act, would apply only 
if the permit had not already been cancelled ; but that if the permit had already 
been cancelled, the authority which cancelled the permit must be deemed to have 
exercised its discretion. In this view, he held that there was no provision to enable 
the authority to re-open the matter and consider the applicability of section 60 
(3) of the Act. 


Against this order, a revision was taken to the State Transport Appellate 
Tribunal. The State Transport Appellate Tribunal referred to certain decisions 
of this Court and took the view that the Regional Transport Authority and the 
State Transport Appellate Tribunal had become functus officio after the disposal of 
the proceedings before them ; that is to say, when once these authorities dealt with 
a proceeding under section 60 (1) and directed the cancellation of ‘the permit and 
such cancellation had also been confirmed by the State Transport Appellate Tribunal, 
no power survived to these authorities to reconsider the matter of compounding the 
offence under section 60 (3) of the Act. The Appellate Tribunal also thought that 
if the question were to be considered at the stage of implementing the order of 
the Regional Transport Authority cancelling the permit, it would amount to a 
review ofits earlier order. Finally, the Tribunal observed that the right to compound 
was impliedly negatived by the Regional Transport Authority and that, therefore, 
the application for compounding now made could not be sustained. 


These orders of the Regional Transport Authority and the State Transport 
Tribunal are canvassed in this writ petition, the principal ground urged by the 
petitioner being that the power of the authority to compound in terms of the section 
arose only on the determination that the permit is liable to be cancelled or suspended; 
that is to say, only after the appropriate authority gives a finding that the petitioner 
has contravened any of the provisions of the Act set out in section 60 (1), clauses (a), 
(b) or (e). According to the petitioner, the authority is bound to examine the ques- 
tion in the light of section 60 (3) of the Act only after it reaches the conclusion that 
the permit is liable to be cancelled or nded. There is no limitation, so it is 
contended, in sub-section (3) which would detract from the scope of the exercise of 
the power. It is claimed that the provision for compounding 1s intended to avoid 
the inconvenience to the public by the stoppage ofthe service and that it lays a duty 
upon the appropriate authority to consider whethe: in any particular case the order 
of cancellation or suspension of the permit should be replaced by an order imposing 
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a monetary payment. It is accordingly urged that the authorities below have not 
adverted their attention to the’ specific terms of the section, which authorised the 
exercise of power to compound only at the stage when the cancellation or suspension, 
is decided upon. That, according to the petitioner, has not been done, and the 
view takcn by the authorities that they are functus officio and the matter cannot be. 
re-opened is a clear error of law. 


In the counter-affidavit of the respondents, the Regional Transport Authority 
and the State Transport Appellate Tribunal, the facts are set out. It is claimed 
that the orders were validly and legally made and are not vitiated in any manner. 
In paragraph 6, it is suggested that when the Regional Transport Authority and the 
Appellate Tribunal were seized of the question under section 60 (1) of the Act, 
the question which they considered was whether the cancellation of the permit was 
proper and not excessive, and that being so, the orders made by them should be 
deemed to have refused compounding of the offence under section 60 (3) of the Act. 
It is further averred that since the offences took place prior to the introduction of 
section bo (3) of the Act by Central Act G of 1956, this provision will not apply, to 
the facts of the present case. Even otherwise, it is claimed that the request for 
compounding should be made at the time of passing the order and not after it has 
become final. The permission to compound, it is said lies within the absolute 
discretion of the Regional Transport Authority, and the question cannot be can-. 
vassed in the present proceedings. 


One fact appears to be clear ; it is that at the time the Regional Transport 
Authority passed the order finding the petitioner.guilty of contravening section 60 
(1) of the Act, he did not consider expressly the question whether in the circumstances 
of the case the canccllation should or should not be replaced by an order imposing 2 
monetary penalty. Nor did the State Transport Appellate Tribunal in its order 
deal with that question. What was canvassed by the petitioner before those officers. 
and before this Court in the petition and the Writ Appeal was apparently the 
finding that the petitioner’s permits were not liable to be cancelled. The 
petitioner was all the time contending that no offence was committed which 
rendered the permits liable to be cancelled. No question arose in those procee- 
dings with regard to the application of section 60 (3) of the Act, and as I have 
stated, the authorities did not consider whether a monetary penalty should be sub- 
stituted for the order of cancellation. 


The learned Advocate-General appearing for the petitioner principally contends 
that while he is not claiming that the Regional Transport Authority should on the 
facts of the case have made a direction to compound, there has been a total failure 
on the part of the authority to consider whether action under section 60 (3) of the 
Act should or should not be taken. Ifthe authority who has to consider that ques- 
tion has failed to do so, it is urged that it is open to the petitioner to come to this 
Court and seek for the proper direction. 


Section 60 (1) of the Act confers power upon the Transport Authority to cancel 
tlie permit or to suspend it for such period asit thinks fit on the breach of any condi- 
tions specified in sub-section (3) of section 59 or of any condition contained in the 
permit, or if the holder of the permits uses or causes or allows a vehicle to be used in 
any manner not authorised by the permit or if the holder of the permit not being a 

rivate carrier’s permit fails without reasonable cause to use a vehicle or vehicles 
for the purposes of which the permit was granted. ‘There are other classes of offen- 
ces which invite the penalty of cancellation or suspension of the permit. But we 
are at present concerned with the last of the clauses set out. The proviso to this 
sub-section requires an opportunity to be given to the holder of the permit to furnish 
his explanation before a permit can be cancelled. Sup-section (3) of section 60 
was inserted by Central Act G of 1956 and was in force in the year 1957 and onwards, 
This section reads thus : 


“Where a it is liable to be cancelled or suspended under clause (a) or clause (b) or clause (eb 
of sub-section (1) and the transport authority is of opinion that having regard to the circumstances 
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of the case, it would not be necessary or expedient go to cance! or suspend the permit if the holder: 
of the permit agrees to pay a certain sum of money,then, notwithstanding anything contained in . 
sub-section (1), the Transport Authority may, instead of cancelling or suspending the permit, as: 
the case may be, recover from the holder of the permit the sum of money agreed upon.” 


This section would accordingly come into play where (1) the liability to cancellation 
or suspension of the permit isincurred ; (2) the Transport Authority finds it not 
necessary or expedient to cance] the permit ; and (3) the holder of the permit agrees 
to pay a sum of money ; then, “ instead of cancelling or suspending the permit ”’;. 
the ‘Transport Authority can recover the sum of moncy agreed upon. The learned. 
Advocate-General points out that the liability of cancellation or suspension of the 
rmit cannot possibly be incurred till the proceeding under section 6o (1) of the Act 
1s completed, when after considering the charge and the explanation of the permit- 
holder, the Transport Authority finds that the permit-holder, has been guilty of one- 
or the other of the offences mentioned in clauses (a), (b) and (e) no liability can come 
to exist till such, a finding is recorded by the Transport Authority. It should there-- 
fore follow, according to the learned Advocate-General, that the discretionary: 
power vested in section 60 (3) can be exercised only after the finding mentioned has 
been given. Itis claimed that so long as the matter has not been considered under- 
sub-section (3), it is open to the petitioner to ask that it should be considered, though 
he cannot obviously insist that the cancellation or suspension should be 1eplaced' 
by the imposition of a monetary penalty. The analogy of section 345 of the Crimi- 
nal Procedyre Code relating to the compounding of offences 1s pointed out. Section. 
5 permits the compounding of offences even before a conviction has been recorded. 
ub-section (5) of section 345 permits the compounding of offences even after con-- 
viction, but during the pendency of an appeal and with the leave of the appellate - 
Court. Under section 55 of the Forests Act also, compounding is permissible to. 
avoid prosecution, that is to say, even before the chai ge-sheet is laid before the Magis- 
trate. Section 183 of the Sea Customs Act has also been referred to where the Collec- - 
tor of Customs is required at the time of ordering confiscation of the offending goods 
in certain cases to impose a monetary penalty That power is especially required. 
to be exercised at the time the order of confiscation is made. On the analogy 
of this provision, the learned Advocate-General asks that in a case where the liability 
to cancellation or suspension of the permit is determined by the appropriate autho-- 
rity in a proceeding under section 60 (1) of the Act, itis the duty of that authority to 
consider whether the circumstances of the case are such that the statutory discretion. 
under section 60 (3) of the Act should or should not be exercised. In any event,, 
it is urged this discretion cannot come into play before a finding is recorded under - 
section 60 (1) ofthe Act. Ifthat isso, the mere fact that the decision of the Autho-- 
1ity under section 60 (1) of the Act has been challenged does not prevent the - 
exercise of the discretion under section 60 (3) of the Act at a subsequent stage. 


There are a few decisions of this Court to which reference has to be made. In 
W.P. No. 551 of 1959, the petitioner was found to be guilty of two charges of over-- 
loading the bus, and the Secretary, Regional Transport Authority, made an order- 
suspending the permit for a period of one week. On appeal,the appellate authority 
found only one of the charges proved and reduced the suspension to three days.. 
Following that order, the petitioner applied to the Regional Transport Authority 
for compounding the offence under section 60 (3) of the Act. That Authority - 
ened to do so on the ground that it had no power to do so. A revision against . 
that order also failed. The question thereafter came to this Court by way of a writ 
petition. Ramachandra Iyer, J. (as he then was) took the view that section Eo (3): 
itself indicated the stage at which the Regional Transport Authority is to decide 
whether it would be expedient to suspend or cancel the permit or to agree that the 
holder of the permit should pay a certain sum of money in lieu thereof. He stated :: 


“ Under the section, the question of com ding; to use that expression, can arise only when 
the Regional Transport Authority is to decide about the punishment. That cannot therefore arise 
after that Authority has decided and inflicted the punishment. In the present case, the Regional . 
Transport Authority has passed its order suspending the permit as early as 22nd May, 1958. That 
order was confirmed by the State Transport Appellate Tri las early as 16th August, 1958 and it 
had become final. There would, therefore, no longer be any question of considering whether in tho- 


67 


530 .. ° ‘THE MADRAS LAW JOURNAL REPORTS. [1965 


circumstances of a particular case there should be a cancellation or suspension of a permit or, in the 
alternative, payment of money by the holder of the permit, the first of the two alternatives having 
been already decided upon and ordered. I am therefore of opinion that the Regional Transport 
Authority was right in its conclusion that it had no jurisdiction to compound the offence under the 
provisions of section 60 (3) at the stage at which it was approached. ” 
In W.A. No. 153 of 1960 against the decision in W.P. No. 551 of 1959, the learned 
Judges observed that on a proper construction of section 60 (3) of the Motor 
Vehicles Act, once an order of cancellation or suspension is passed, then there 1s no 
power in the Transport Authority to recover from the holder of the permit any 
sum agreed upon instead of cancelling or suspending the permit. The learned Chief 
Justice said that the appellant did not make any application to be pesmitted to 
pay any money before the actual order of suspension, and proceeded to say : 

“ Ifthe appellant had, in the first instance pleaded in the alternative that he may be permitted to 
pay a certain sum ofmoncy instead of his permit being cancelled or ended, then tte Secretary of 
the Regional T rt Authority should have referred the matter to the Authority to deal with the 
particular prayer of the appellant. Admittedly this was not done by the appellant. After the order 
of suspension had been passed, he filed an appeal................-- fs 


and finally the learned Judges held that the Regional Transport Authority had no 


jurisdiction to compound the offence, so to say, under the provisions ofsection 60 (3) 
of the Act. 


These decisions appear to suggest thatthe invoking of section 60 (3) of the Act 
should be at the instance of the permit-holder. Indeed W.A. No. 153 of 1960 
suggests that even at the time when the petitioneris called upon to submit an 
‘explanation, he should plead in the alternative that he might be permitted to pay 
the monetary penalty. 


In W.P. No. 267 of 1960 decided by me, a proceeding under section 60 (1) of 
the Act went through all the usual stages ofappea] against suspension of the permit, 
-a Writ Petition and a further Writ Appeal. The offence itself had been committed in 
1956 and the order of the Regional Transport Authority suspending the permit 
‘appears to have been made before section 60 (3) of the Act was introduced. After 
the dismissal of the Writ Appeal on goth November, 1959, an application to have 
the offence compounded was made, which was refused. This refusal was brought 
before this Gourt in that Wiit Petition. I stated then that the discretion under sec- 
tion 60 (3) of the Act was entirely that of the Transport Authority and that it was 
not for the permit-holder who had been punished to demand that in lieu of the 
‘Suspension of the permit, the monetary penalty should be accepted. I took the 
view that in eff-ct the order of the Secretary, Regional Transport Authority, 
refusing the application made by the petitioner in 1959 amounted to an exeicise of 
the discretion contained in section 60 (3) of the Act. This decision did not examine 
when or how the discretion conferred by section 60 (3) should be exercised. 


In R. A. Natarajanv. State Transport Appellate Tribunal, (W.A. No. 73 of 1962)? 
-against the above dccision a Bench of this Court again took the view that the 
‘proper stage at which the offer to compound must be made is the stage when 
the matter is under investigation either by the First Authority or at least when the 
‘appeal was being heard by the Appellate Authority, and that thereafter, it would 
not be correct to hold that the Authorities would be bound to entertain the offer 
for compounding. 


The principal complaint of the learned Advocate-Geneal is that in these deci- 
‘sions there appears an underlying implication that the petitioner should make an offer 
even. before a finding of guilt has been recorded. He urges again that the liability 
to cancellation or suspension can arise only after the finding has been recorded and 
that the discretion vested in the appropriate authority is one for him to exercise on 
‘his own volition and that an application from the permit-holder is neither competent 
nor contemplated by the section. According to him, the procedure that should 
-be adopted is more on the lines of section 183 of the Sea Customs Act where the 
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Collector passes an order imposing a penalty in lieu of confiscation at the time he 
makes the order of confiscation. He relies in this regard upon a Bench decision of 
Andhra Pradesh High Court in Ramamurthi v. State of Andhra Pradesh}. In dealing 
with a similar case, where, for an offence of overloading, suspension of the permit of 
the stage carriage was ordered by the Regional Transport Authority, followed by a 
further infructuous appeal to the State Transport Appellate Authority and a revision 
to the Government, the matter came by way ofa Writ Petition before the High Court. 
The learned Judges proceeded to consider whether after the matter had gone through 
all of these stages, the Regional Transport Authority should now be called upon to 
permit the appellant to compound the offence. They observed thus: 


“ It is immediately plain that the power to require the holder of the permit to com d the 
offence should be exercised by the Transport Authorities only at the time of deciding whether the. 
punishment should be imposed or whether some amount of money should be recovered in lieu of 
punishment from the it-holder. This discretion could be exercised by the Transport Authority 
only at that time if it feels that the circumstances of the case warrant it. Tt may be mentioned that 
such power cannot be exercised by the Transport Authority or an Appellate Authority or Government 
exercising revisional jurisdiction after the imposition of the punishment. It may also be men- 
tioned that this section does not confer any right on an operator to compound the offence. He can- 
not demand that he should be permiitted to pay a sum of money in lieu of cancellation or suspension 
of the poan It is entirely a matter for the Tribunal concerned to consider that question at the 
time of imposing the ishment. ” 


This decision accordingly lays it down that the discretionary power vested in the 
Tribunal should be exercised at the time it holds the petitioner’ to be guilty of the 
offence, when alone whether the cancellation or suspension should be ordered or 
whether, instead of cancellation or suspension, monetary penalty should be 
imposed could properly arise for examination. While it is true that the decision lays 
down that the power cannot be exercised, the decision is stillin support of the position 
that the question of substitution of monetary penalty cannot precede the determina- 
tion of the finding of guilt. Ifthe petitioner has no right to insist upon the substi- 
tution of a monetary penalty, equally so the request that a monetary penalty, should’ 
be imposed ın the alternative of suspension or cancellation even at the time the 
explanation is called for would appear to be futile prayer. In any event, it seems to 
me that there is a conflict of view between the decisions of this Court and the Bench 
decision of the Andhra Pradesh High Court regarding the stage at which the exercise 
a of the discretion under section 60 (3) of the Act should be brought into play. 


If 1 may express my view, I am of opinion that it is only after the Authority 
records a finding of guilt and holds that the permit is liable to be cancelled or 
suspended that the application of section 60 (3) of the Act would arise. Whether 
or not to exercise that discretion in the circumstances of the case is matter for the 
exclusive determination, of the Transport Authority. Though it may be invoked by 
the permit-holder, the latter has no right to insist that a monetary penalty should be 
imposed instead of cancellation. It is for the Regional Transport Authority on 
recording a finding of guilt to proceed to consider whether the circumstances of the 
case would warrant the imposition of a monetary penalty instead. He is expected 
by the statute to do so. The scheme of section 60 is to my mind a close parallelled 
to section 183 of the Sea Customs Act, in this regard. The failure of the Regional 
Transport Authority to exercise that power at the stage I have indicated would 
certainly invite the writ jurisdiction of this Court. 


I am of opinion that the conflict of authority that I have referred to should be 
resolved in an appropriate manner. The papers will be placed before the Hon’ble 
the Chief Justice for making suitable directions in that regard. 


In pursuance of the above Order of reference the petition came on for hearing 
before a Bench (Jagadisan and Venkatadri, F7.). 


V. K. Thiruvenkatackari (The Advocate-General), G. Ramaswami, for Petitioners 
The Additional Government Pleader (V. Ramaswami ), for Respondents. 
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The Judgment of the Court was delivered by 


Jagadisan, J.—This Writ Petition under A:ticle 226 of the Constitution arises 
out of proceedings under the Motor Vehicles Act, 1939, as amended by the Central 
Act C of 1956, hereinafter referred as the Act. The problem to be solved is as 
regards the scope of section 60, sub-section (3) ofthe Act. Srinivasan, J., who heard 
the Writ Petition in the first instance, was apparently not inclined to agree with 
some of the dtcisions of this Court relating to the interpretation of the said provisions, 
and was also of the opinion that there is a conflict of authority on the subject. On 
this expression of opinion, the papers were placed before the Hon’ble the Chief 
Justice, and the Writ Petition has been directed to be posted before a Division Bench. 
The matter is certainly of some importance to transport operators, and it must be said 

. that the point involved for decision is of frequent occurrence. Even at the outset, 
the learned Advocate-General appearing for the petitioner pressed for reference to 
a Full Bench, as, in his submission, the view taken by the Division Bench consisting 
of Rajamannar, Chief Justice, and Venkatadri, J., in Writ Appeal No. 153 of 1960 
required reconsideration. It was also pointed out to us that the decision of ` 
another Division Bench of this Court in R. A. Natargan v. State Transport 
Appellate Tribunal W. A. No. 73 of 19621 (Ganapatia Pillai and Kailasam, JJ.) 
has expressed a view which is somewhat contrary to the view taken in W.A. No. 153 
of 1960. After careful consideration of ail the decisions on the subject t which 
our attention has been drawn and to the relevant statutory provisions, we do not 
think that there is any necessity for the matter being referred to a Full Bench. 


The undisputed facts giving rise to the Writ Petition are as follows. The 
petitioner is a transport operator in Salem district. He held stage carriage permits, 
one permit in each of the three routes : (1) Edappadi to Velur (via) Kenganapuram, 
2 alem to'Jalakandapuram (via) Atayampatti, and (3) Namakkal to Nangavally 

via) Rasipuram. On charges of failure to perform the services regularly, the 
- Regional Transport Authority, Salem, asked the petitione- to show cause why the 
permuts in the three routes should not be cancelled under section 60, sub-section (1), 
clause (a) of the Act. The petitioner showed cause, and the Regional Transport 
Authority heard him through his counsel. The Regional Transport Authority, 
then, issued an order cancelling the permit, as the Authority was not convinced 
by the explanation offered by the operator, in the matter of running the service 
properly. The petitioner fled an appeal from the order of cancellation to the* 
State Transport Appellate Tribunal, and the Tribunal, by.its order dated 28th 
April, 1958, affirmed the order of the Regional Transport Authority. The petitioner 
moved this Court under Article 226 of the Constitution seeking to quash the order 
of the Suberdinate Tribunals in W.P. No. 365 of 1958. Rule nist was issued, and 
stay of operation of the order of cancellat.on was also granted. The Writ Petition 
was, however, dismissed, at the final hearing ; and, thereupon, the petitioner fled 
an appeal in W.A. No. 118 of 1960. During the pendency of the appeal, stay of 
operation of the orde: of cancellation continued. By judgment dated gist January, 
1962, the appeal also stood dismissed. The petitioner was called upon to surrender 
the permits. Under rule 194 of the Rules framed under the Act, a permit-holder 
should surrender the it, on receipt of a demand in writing by the Transport 
Authority, and the Taon Authority should record in Parts A and B of the 
permit the order of cancellation or suspension. Thus, the Authority wanted to 
give effect of the order of cancellation. At that stage, the petitioner filed an appli- 
cation to the Regional Transport Authority, Salem, for permission to compound 
the offence, which entitled the cancellation, and this he purported to do invoking 
the aid of section 60, sub-section (3) of the Act. We shall refer to the terms of 
the section a little later. The Regional Transport Authority dismissed the appli- 
cation, mainly on the ground that the Pre to compound cannot be exercised after 
an order of cancellation is passed. In its view, if the permit had already been 
‘cancelled, the Authority which cancelled the permit must be deemed to have 
exercised its discretion under section 60 (3) against the permit-holder, and that 
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there is no provision for the Authority to reopen the matter and consider the request 
for composition. The petitioner took up the matter in revision, as no appeal is 
provided for from such orders, to the State Transport Appellate Tribunal, which 
confi. med the order of the Regional Sides ae Authority. The Revisional Authority 
recorded its opinion 1n the following wor á 

“ In my opinion, the application of the petitioner for compounding (when the right to compound 
was impliedly negatived by the Regional Transport Authority in its orders dated 9th December, 1957 
and 10th February, 1957), which orders have been confirmed the State Transport Appellate 
“Tribunal and the High Court was rightly reiected by the Regional Transport Authority. ” 


It ıs to quash these orders that the present Writ Petition has been filed. 


The learned Advocate-General appearing for the petitioner raised the following 
contentions: (1) The Regional Transport Authority and the State Transport 
Appellate Tribunal were in error in holding that the power to order composition 
ander section 6o (3) becameextinct after the order of cancellation or suspension of 
the it. (2) The terms of section 60, sub-section (3) of the Act necessarily 
imply that the right or benefit of composition can be invoked only after the autho- 
rities hold that the permit is liable to be cancelled or suspended for violation of the 
provisions in clause (a), (b) or (e) of sub-section (1) of section 60, and that it would 
not be a proper construction of the Act to deprive a permit-holder of the remedy 
of composition, merely because he bona fide pleaded that there was no case against 
him to justify cancellation or suspension, and failed. (3) The section does not 
prescribe any formality like making an application or request, orally or in writing, 
by the permit-holder for composition, and that the Authority can, in the exercise 
of its discretion, pass such an order suo motu. Therefore the view that composition 
<annot be had after an order of cancellation or suspension is not tenable. (4) If 
the section were to be construed as meaning that the option of compounding has 
to be exercised before the Authority adjudicates on the charge, it would operate 
as a coercion on the operator to plead pait without a fair chance to defend himself, 
and would also effectively take away his right of appeal from revocation or suspension 
of permit under section 64 (1) (4) of the Act. 


These contentions need not be considered individually or separately. They 
setout several aspects which have a bearing on the question of the proper inte:- 
pretation of section 60, sub-section (3). The essential and the only point that 
arises is, whether it is open to the Transport Authority to levy composition, in lieu 
of cancellation or suspension of permit, after the order of such cancellation or 
suspension is passed. If it is so open, it would imply a power in the Authority to 
modify or rescind its previous order. It would also mean that it can be done at 
any time tUl perhaps the order is implemented. The acceptance of the position 
that the composition is only an aftermath of the punishment by way of cancellation 
„or suspension would necessarily enable the delinquent operator to have two rounds 
of fight, the first in which he occupies himself in defending the charge, and the 
second in which he claims composition, not by throwing himself on the mercy of 
the Authority, but in exercise of a statutory privilege. Is that the true scope of 
section 6o (3)? The answer of the learned Advocate-General is in the affirmative, 
and this he has sought to support with his characteristic Vigour, great learning and 
erudition. 

At the outset, we wish to point out that the writ of certiorari prayed for in this 
case does not seem to be quite appropriate. When a Tribunal declines jurisdiction, 
be it on the ground’of lack of giles the aggrieved suppliant should, if so advised, 
‘move this Court for the issue of a manaamus to direct the Tribunal to hear and deter- 
mine. The scope of certiorari is to wipe out the offending order. Certiorari may, in 
some cases, have the eff.ct of restoring the application, from out of which the writ 
arose, to the file of the Tiibunal, but the failure of the Tiibunal to restore and deal 
with it can onlv be corrected by issuing a mandamus. Article 226 of the Constitution 
does not comprise only of the prerogative writs of the Crown in England. It is 
„Of wide amplitude and overflows the bounds of such prerogative writs, and it is 
designed to be élastic, to enable the Court to do justice in its essenital dnd most 
comprehensive sense, justice of course in the concrete and notin the abstract. This 
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jurisdiction of the Court ought not, however, to be whittled down by too much 
adherence to forms and labels or be transmuted by technical considerations. To 
quote the obsetvation of Venkatarama Ayyar, J., in Hari Vishnu Kamath v. Syed 
Ahmad Ishaque and others) : D a 

“ Looking at the substance of the matter, when once it is held that the intenticn of the Constitu- 
tion was to vest in the High Court a power to supervise decisions of tbe Tribunals by the issue of 
appropriate writs and directions, the exercise of that power cannot be defeated by technical consi- 
derations of form and procedure.” 
This Court can, therefore, ignore the form of relief sought by the petitioner, and 
grant him necessarv redress by issuing the appropriate writ, if the facts and 
circumstances would warrant and justify it. We are, therefore, proceeding to 
dispose of this petition, as ifthe prayer is one for the issue of mandamus, to direct the 
Regional Transport Authority, Salem, to hear and dispose of the application under 
section 60, sub-section (3) in conformity uith law. , 


Section 60, sub-section (3) is the section that has to be construed. That 

reads : . i 

“ Where a permit is liable to be cancelled or suspended under clause (a) or clause (b) or clause 
(e) of sub-section {1) and the Transport Authority is of opinion that having regard to the circumstance8 
of the case, it would not be necessary or expedient so to cancel or suspend the permit if the holder of 
the permit agrees to pay a certain sum of money, then, notwithstanding anytbing contained in sub- 
section (1), the Transport Authority may, instead of cancelling or suspending the permit, as the case 
may be, recover from the holder of the permit the sum of money agreed upon. ” 
Section 6o (r) provides that the Transport Authority which granted a permit 
may cancel the permit or may suspend it for such period as it thinks fit, for any one 
or the other of the following reasons contained in clause (a), (b) or (e) referred to 
also in sub-section (3): f 

“ (a) on the breach of any condition specified in sub-section (3) of section. 59, or of any 
condition contained in the permit, or - 

(b) if the holder of the permit uses or causes or allows a vehicle to be used in any manner not 
authorised by the permit, or A 
= a * ‘*(clauses (c) and (d) omitted). 


(e) if the holder of the permit, not being a private c.rrier’s permit, fails without reasonable 
touse the vehicle or vehicles for the purposes for which the permit was granted 3.......... "» 


For certain uf the breaches of the provisions of the Statute, the holder of a permit, 
in respect of a transport vehicle, incurs the liability of cancellation or suspension 
of the it. Cancellation deprives a holder permanently of the permit, while 
suspension will only prevent him from operating the vehicle for such period as the 
Authority may think fit. The Authority cannot inflict the punishment of cancellation 
or suspension, unless an opportunity has been given to the holder of the permit 
to furnish his explanation in respect of the charge or charges against him. The 
proceedings under section 6o (1) of the Act are certainly of a quasi-judicial nature. 
A permit isa valuable right, more or less in the nature ofa property right, and any , 
proceedings calculated to affict such a right cannot be describid as admiuistrative 
in characier. Now, section 60, sub-section (3) enables the Authority to cancel or 
suspend a permit in the circumstances meutioned therein. The ingredients of 
this sub-section are: (1) The permit should be liable to be cancelled or suspended 
for contravention of clause (a), (b) or (e) of sub-scction (1) of section 6o (Be it notd 
that contraveniton of the other sub-clauses in section Go (1) would not attract section bo sub- 
section (3) ; (2) The ‘Transport Authority should be of the opinion that, in the circum- 
stances of the case, ıt would not be necessary or expedient to cancel or suspend the 
pom if the permit-holder agrees to pay a certain sum of money ; aud (3) if the 
ransport Authority decides not to direct cancellation or suspension of the permit, 
in view of the agreement of the operator to pay money, it mav, instead of car.celling 
or suspending the permit, meee from the holder of the permit an agreed sum of 
money. 8 
The foundation of this section is the guilt of the operator inviolating certain 
of the provisions of the Statute. The no:mal purishment which should follow the 
establishment of the: guilt against the operator is cancellation or suspension. But, 


th 


g 1. (1955) 8.C.J. 267 : (1955) 1 M.L.J. (S.C.) 157 : (1955) 1 S.C.R. 1104, 


i)  RATHINASWAMI PILLAI v; REGL. TRANS. AUTHORITY (Jagadisan, J.). 535 


this punishment need not be awarded, the matter being left to the discretion of 
the Transport Authority, if two conditions are present.s The first condition is that 
the Authority should be of opinion that, having regard to the circumstar.ces of the 
case (triviality of the offence or the consistent good conduct of the operator for over 
a large number of years or othe: facts may be z few such circumstances), it would 
not be necessary or expedient to cancel or suspend the permit. The second condi- 
tion is that the operator must agree to pavyasumofmoney. Ifany ofthese conditions 
isnot present, the sub-section cannot operate. The agreement on the part of the 
operator to suffer money payment, instead of cancellation or suspension, is certainly 
the most vital part of the sub-section, and, at any rate, it is not less important than 
the opinion which the Transport Authority might entertain as regards the neressity 
for or expediency of imposing the punishment by way of cancella’ion or suspension. 
The language of the Statute seems to indicate that there can be no question of 
compelling the operator to pay any amount instead of cancellation or suspension. 
The Statute prescribes the modes of punishment against an operator found to be 
guilty of the charges under clause (a), (6), or (e) of sub-section (1) of section 60. 
The punishment may be either what may be termed an extreme punishment by 
way of cancellation, or a medium punishment by way of suspension, or the least 
rigorous punishment of levying something in the nature of a fine. The last punish- 
ment cannot be inflicted without the concurrence and consent of the transport 
operator. Ex necessitate ret, the levy of composition, by which an operator under- 
takes to pay a certain sum of money, can only arise at the stage of awarding punish- 
ment in respect of a proved charge. Otherwise, the whole scheme of section 60 of 
the Act would become impractical and unworkable. We are unable to construe. 
section 60 (3) as clothing the operator with a subsequent fresh and independent 
right to have a previous punishment by way of cancellation or suspension commuted 
into a punishment of money compensation. We are not impressed with the argu- 
ment of the learned Advyocate-General that such a construction would be harsh 
01 oppressive. By adopting -the construction that a composition arrangement 
should precede the penalty of cancellation or suspension, the operator is not between 
the horns of dilemma of confess and pay composition or los that privilege and take 
the risk of action against the permit. It is certainly open to him to defend hiiself 
against the charges levelled against him, and he can do so not merely before the 
Transport Authority, which decides the matter in the first instance, but also in 
appeal provided for under the statute before the prescribed Authority. He can 
gertainly take up the matter further by way of Writ Petition to this Court, and, by 
way of appeal, to the Supreme Court of India. The Statute does not deprive him 
of such redress as he may have against what he may feel to be an unfoundcd charce. 
But it is, however, clear that, if he wants to avail himself of the provisions of com- 

unding under section 60 (3), he must do so before actually the punishment is 
imposed upon him, and the fact that he agrees to composition, which would amount 
to a pracucal confession of the guilt, would not really aff ct the qaestion. The 
bench can be had only by an operator, who is frank and bona fide, aud who pleads. 
for the imposi ion of a lesser punishment than the one by way of cancellation or 
suspension. We see nothing strange or anomalous in such a construction of the 
statute, though we must observe that the phraseology of the sub-section is neither 
precise nor felicitous. i i 


The learned Advocate-General relied upon rule 194-A framed under the Act, 
and submitted that there is a fuir indication in it that the compounding wasintended 
to be m.de only after the imposition əf punishment by way of cancellation or suspen 
sion of ube permit. . The rule reads: 


“ 194-A. Compounding of offence—Procedure-—The Transport Authority shall, indetermining the 
sum of money to be recovered in lieu of cancellation or suspension of different classes of permits, 
have regard to the following, namely:— 

(a) Nature, gravity and frequency of the offence committed. 


(6) The quantum of punishment that would otherwise have been imposed. 
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(c) Carrying capacity of the vehicles with reference to the nature of the route and passenger 
«capacity in the case of carriages, and average daily mileage ofthe vehicle and hire-charges, if 
-any, in respect of other classes of transport vehicles, 


Provided that the amount so recoverable in lieu of suspension shallin no case be ess than 
the minimum or more than the maximum specified in the table below : 


Class of vehicles. Minimum per day of suspension. Maximum. 
Rs, Rs, 
l. Stage carriages— 


(a) For plying without tax or permit or for 
overload . pi 50 3,000 


(b) For other offence ee oe 1,000 


+ * * * Items 2 and 3 omitted.” 


‘The argument is that, because the mimimum and maximum of amount is fixed 
as recoverable in lieu of suspension, there can be no commutation unless the period 
of suspension is known which means that there must be an order of suspension 
before there can be a compounding. We do not think that that would be a proper 
interpretation of the rule. Therule itself provides that the Transport Authority 
should have regard to “the quantum of punishment that would otherwise have 
been imposed”. The process, therefore, is that, where a stage is reached when the 
‘Transport Authority thinks that the matter is one for compoundiny, and the operator 
agrees to pay a certain sum of money, the amount of compensation has to be fixed 
taking into account the punishment which the Authority would have inflicted in 
the absence of composition. For example, if the Authority would have suspended 
the permit for one month, that circumstance could be regarded as a relevant 
criterion for fixing the amount of composition. The proviso to the rule would 
only over cases where the punishment contemplated would be suspension and not 
cancellation. We do nat think that it would be proper to draw the inference from 
this rule that a composition order could be passed after an order of cancellation 
or suspension. Stripped to its essence, the argument of the learned Advocate- 
General would lead to the anomaly that the Authority would have jurisdiction to 
exercise the power under section 60 \3) only after imposing the general and ncrmal 
punishment. But, to be fair, this extreme contention was not advanced by him. 
His limited submission was that the doors are not closed against composition merely 
because the operator did not volunteer for it even during the enquiry into the charges 
against him. In our opinion, the section cannot be construed in that way. 


The learned Advocate-General posed the question, what would happen, if 
the period of suspension is reduced by the Appellate Authority, or if a cancellation 
is set aside and suspension is awarded? Inasmuch as the composition amount 
must conform to the punishment imposed by the Appellate Authority, it would be 
unreasonable to hold that the power to compound is extinguished after the adjudi- 
cation under section 60 (1) ; so the argument. We do not think that this argument 
has any solid foundation. This proceeds on the assumption that the claim for 
composition survives an order of cancellation or suspension. This cannot be 
relevant in construing section 60 (3). 


. We shall now refer to the relevant decisions of this Court construing section 60, 
sub-section (3;.. In W.P. No. 551 of 1959, Ramachandra Iyer, J..(as he then was) 
observed as follows 


“ Under the section, the question of compounding, to use that e sjon, can arise only when the 
Regional Transport Authority is to decide about the punishment. Phat cannot therefore arise after 
that Authority has decided and inflicted the punishment. In the present case the Regional Transport 
‘Authority had passed its order suspending the permit as early as 22nd May, 1958. That order was 
confirmed by the State Transport Appellate Tribunal as early as 16th August, 1958 and it had become 
final. There would therefore no longer be any question of considering whether in the circumstances 
of a particular case there should be a cancellation or suspension ofa permit or in the alternative pay- 
ment of money bythe holder of the permit, the first ofthe two alternatives having been already 
decided upon'and ordered.” i 
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The learned Advocate-General 1elies upon the words, “ decided and inflicted the 
punishment ” and submits that inflicting a punishment would really cover a case 
where the punishment has taken effect. That, however, does not seem to be the 
proper meaning of the words used. The learned Judge, in substance, held that 
once a punishment by way of cancellation or suspension had been imposed, the _ 
Authority had no longer any jurisdiction to modify that punishment and substitute 
in its stead-a punishment by way of collecting any amount from the operator. This 
decision went up on appeal before a Division Bench (Rajamannar, Chief Justice 
and Venkatadri, J.), in W.A. No. 153 of 1960, but was dismissed. The learned 
Judges observed as follows :— 


“ We are quite clear that ona proper construction of section 60 (3) of the Motor Vehicles Act, 
once an order of cancelation or suspension is passed, then there is no power in the Transport Authority 
to recover from the holder of the permit any sum agreed upon, instead of cancelling or suspending 
the permit ose veces If the appellant had in the first instance, pleaded in the alternative that he may 
be permitted to pay a certain sum of money instead of his permit being cancelled or suspended, then 
the Secretary of the Regional Transport Authority should have referred the matter to the Author- 
ity to deal with the particular prayer of the appellant.” 


In W.A. No. 73 of 1962, a Division Bench (Ganapatia Pillai and Kailasam, 
JJ.)+ stated thus : - 

“ The offer to compound could be made to the Appellate Tribunal as well. But we see no justi“ 
fication for holding that the appellant was entitled to hold back the offer till the appeal is disposed 
of and then call upon the appellate Tribunal to exercise its jurisdiction to direct composition of the 
offence.In one sense after the appeal is disposed of, the Appellate Tribunal is functus officio. The 
proper stage at which the offer to compound must come isthe stage when the matter is under 
Investigation either by the first authority or at least when the appeal was being heard by the Appel- 
late Authority.Thereafter it would not be correct to hold that the authorities would be bound to 
entertain the offer for compounding ”. 


The observation of the Bench that composition can be effected at the stage of appeal 
was no doubt obiter. All the same, it seems to be well-founded. The Appellate 
Authority is seized of the entire matter and it can do what the original authority 
could have done. There is nothing in section 60 (3) which confines the exercise 
of power only to the first authority. The appellate Jurisdictioa of the Tribunal 
over the Regional Transport Authority is co-equal to the powers and discretion of 
that Authority, and so, if the Regional Authority could have effected composition 
the Tribunal also would be in a position to do so. This does not mean that the 
operato) can seek composition at ony time till the punishment is given effect to. 


A Bench of the Andhr2 Pradesh High Court, in Ramamurthi v. Stats of Andhra 
Pradesh, has taken the view that the Regional Transport Authority has no power 
to direct composition, after the matter of the guilt of the operator had gone through 
all the stages. The learned Judges observed thus : 


“It is immediately plain that the power to require the holder to compound the offence should be 
exercised by the Transport Authority, only at the time of deciding whether the punishment should be 
imposed or whether some amount of money should be recovered in lieu of punishment from the permit 
holder. This discretion could be exercised by the Transport Authority only at that time if it feels 
that the circumstances of the case would warrant it. It may be mentioned that such power cannot 
be exercised by the Transport Authority or an Appellate Authority or Government exercising 
revisional jurisdiction long after the imposition of the punishment. ” 


This is practically in line with the decision of this Court in W.A. No. 1 53 of 1960 
referred to above, with which we respectfully agree. 


The learned Advocate-General referred us to analogous provisions in the 
Criminal Procedure Gode, Forests Act, and the Sea Customs Act, which also provide 
for compounding in certain cucumstances. The provisions in those statutes are 
riot in part materia, and we do not think that any useful purpose will be served by 
referring to them. Section 345 of the Criminal Procedure Code would certainly 
operate only before a conviction 1s recorded. Sub-section (5) of section 345 permits 
compounding of an offence even after conviction but during the pendency of an 
eee 
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appeal and with leave of the appellate Court. Under section 55 of the Forests 
Act, comp3sition is permissible to avoid presecution. This implies that even before 
the charge sheet is laid before the Magistrate, the delinquent can compound the 
offence. Section 183 of the Sea Customs Act requires that, at the time of ordering 
confiscation cf the contraband goods, a penalty of payment of money can be levied 
instead of confiscation. As stated already, the a ee of composition in each of 
those cases has no parallel to section 6v sub-section (3) of the Act, with which we 
are now concerned. 

We are of opinion that the Regional Transport Authority rightly declined 
jurisdiction to accede to the request of the petitione to have the previous punish- 
ment of cancellation compounded. The impugned orders are, therefore, correct. 

In: the result, the Writ Petition fails and is dismissed with costs. Counsel’s 
fee Rs. 150. 


P.R.N: —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE K. SRINIVASAN AND MR. Justice T. VENKATADRI, JJ. 
Murali Santaram & Co. (Madras), Private, Ltd. .. Petitioner* 
y. 
Commissioner of Income-tax, Madras ... Respondent. 
Gonstitution of India (1950), Article 133 (1) (a) and (c)— Appeal to Supreme Gourt—Order of High Court 


refusing to direct Income-tax Tribunal to statea case—Not a le—Incoms-tax Act (XI of 1922) sections 62 
and 66-A (2)—Reference—Application to refer not included. 

The assessee sought to file an appeal to the Supreme Court under section 66-A (2) of the 
Income-tax Act against an order of the High Court refusing to direct the Income-tax ribunal to 
make a Reference under section 66 (2). 

Held, the word “‘ Reference ” in section 66-A (2) does not include “ an application to refer” for the 
purposes of appeal to the Supreme Court. No appeal lies to the Supreme Court against the order of 
the High Court refusing to direct the Tribunal to state a case. 

Petitions under Article 133 (1) (a) and (c) of the Constitution of India and sec- 
tion 109 and Order 45, rules 2, 3,7and8 of Civil Procedure Code praying that 
in the circumstances stated therein the Hign Court will be pleased to grant leave 
to the petitioner herein to enable him to appeal to the Supreme Court of India 
against the order of the Hon’ble Mr. Justice Jagadisan and the Hon’ble Mr. 
Justice Srinivasan, dated 25th February, 1963 and made in T.C.P. Nos. 18, 19, 20 
and 21 of 1962—petitions under section 66 (2) of the Indian Income-tax Act (XI of 
1922) praying the High Court to direct the Income-tax Appellate Tribunal, Madras, 
to state a case and refer questions of law, viz. : 

“(1) Whether on the facts and in the circumstances of the case the provisions of section 
23-A of the Act were properly invoked ? 

(2) Whether section 23-A authorised assessment when the assessee is legally disabled from 
distributing the profits ? 

(3) Whether section 23-A as construed by the Tribunal is violative of the assessee’s funda- 
mental rights to hold property and to carry on business and is unconstitutional and void ?” 
in R.A. Nos. 1315 te 1318 of 1960-61 arising out of I.T.A. Nos. 10825 to 
10828 of 1959-€0 on the file of the Income-tax Appellate Tribunal, Madras, for 
the opinion of this Hon’ble Court. 


V. Ramachandran, Advocate, for Petitioner. 

V. Balasubrahmanyan, Special Counsel for the Income-tax, for Respondent. 

The Court made the following 

ORDER.—That an appeal under section 66-A (2) of the Income-tax Act is not 
competent against an order of this High Court dismissing an application under 
a 


*5S.G.P. Nos. 2 to 5 of 1965 in Ist Febturary, 1965. 
T.C.P, Nos. 18 to 21 of 1962. ae l 
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section 66 (2) of the Act has been decided by this Court in Omar Salay Mohammed 
Sait v.. Commissioner of Income-tax1. Learned Counsel suggests that the word 
“ Reference” has not been defined and it should include an “ application to refer ” 
and so construed, the order of this Court dismissing such an application would be a 
judgment for the purpose of section 66-A (2). We are unable to agree. Section 
66 (5) deals with a judgment of the High Court on a reference made under either 
section 66 (1) or 66 (2) and itis such a judgment that is contemplated by section 
66-A (2). In our view, an appeal does not lie and we dismiss the petitions with 
costs. Counsel’s fee Rs. 150 (one set). ‘ 


V. S. Petitions dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice K. SRINIVASAN AND MR. Justice T. VENKATADRI, JJ. 


Commissioner of Wealth-tax, Madras .. Applicant* 
v. 
G. D. Naidu, Coimbatore .. Respondent. 


Wealth-tax Act (XXVII of 1957),section 2 (m) (iii)—Wealth-tax—Debts owed—Income-tax demand on 

between assesses and Central Board of Revenue—Not under any provisions of Income-tax Act 

but an executive act—Liability of assessee settled at a lower sum payable at wstalments—Default rendering 

agresment void and enabling recovery of original arrears of tax—Setiled liability—Debis owed on the date of the 
agresment—Not arising under the provisions of Income-tax Act—Computatron of net wealth—Deductible. 


The assessee was assessed to a sum of Rs. 28.87 lakhs under the Income-tax Act and had paid a 
sum of Rs, 11.11 lakhs, for the several EE Nan 1940-41 to 1953-54. In April, 1957 a settle- 
ment was arrived at between the assessee and the tral Board of Revenue as a result of which, the 
total liability of the assessee was settled at Rs. 6.50 lakhs and the same was to be paid in instalments 
and in default of such payment the whole settlement was to become void and the total amount assessed 
in respect of the several years would become recoverable. On 31st March, 1958 and on 31st March, 
1959, the assessee had to pay a sum of Rs. 3.75 lakhs and Rs. 2.25 lakhs respectively. On the question 
whether these sums were “‘ debts owed ” by the assessec in the computation of his net wealth under the 
Wealth-tax Act, the Tribunal disa ing with the artment, held in favour of the assessee, that the 
two sums were deductible. The Department applied under section 27 (1) of the Act for a reference 
to the High Court, 


Held : The sums are deductible as debts owed. 


The essential requisites of a debt are : an ascertained or readily calculable amount ; an absolute’ 
unqualified and present liability in regard to that amount with the obligation to pay forthwith or 
in ane within a time certain : the obligation must have accrued and must be subsisting and should 
not be that which is merely accruing. 


In construing the expression whether it is “ owed ” regard cannot be had to payability on a 
particular date. 


A settlement between the assessee and the Central Board of Revenue, not made under any provi- 
sion of the Income-tax Act, but made as an executive act by which the Government, in view of the 
Impossibility of recovering the total amount demanded, was willing to accept a lesser amount, on 
agreement in case of default in payment at stated intervals, the agreement would become void and 
the Government had the right to recover any amounts over and above the settled figure, both in law 
and fact would put an end to the old claim under the Income-tax Act and bring into existence a new 
claim altogether. This debt would come into existence on the date of the nt and being not 
one made under the provisions of the Income-tax Act at all, it would not fall under the mischief of 


section 2 (m) (iii) of the Wealth-tax Act of 1957. 
Reference under section 27 (1) of the Wealth-tax Act, 1957. 
V. Balasubrahmanyan, Standing Counsel for Income-tax, for Applicant, 
S. Narayanaswamy for T, V. Ramanathan, Advocate, for Respondent. 
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* T.C. No. 270 of 1962. 
(Ref. No. 144 of 1962.) 19th January, 1965, 
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The Judgment of the Court was delivered by 


. Srinivasan, J.—For the several assessment years 1940-41 to 1953-54, the 
assessee had been assessed to a total tax of Rs. 28.87 lakhs. Out of this, thé demand 
for Rs. 2.27 lakhs became invalidated by the decision of the Supreme Court relating 
to the Investigation Commission Act. Of the balance of the liability of Rs. 26.00 
lakhs, the assessee has paid Rs, 11.11 lakhs. In April, 1957, the assessee peti- 
tioned the Central Board of Revenue, pointing out that the liability that had Beat 
imposed upon him arose mostly out of estimated additions which were disputed 
by tiim. He stated further that the net worth of his properties was only Rs. 6.51 
lakhs and that if they were to be sold in realisation of the arrears of tax, the pro- 
perties would fetch even less. He suggested that the total outstanding hability 
might be reduced to Rs. 6.50 lakhs and that he would withdraw all his petitions by 
way of appeals, revisions and the like for the relevant years. He also asked.that 
the sum of Rs. 6.50 lakhs at which his tax liability should be settled, should be made 
payable in instalments. This request of the assessee was accepted by the Central 
Board of Revenue on 25th April, 1957. Certain dates were fixed upon which 
portions of the amount of Rs. 6.50 lakhs should be paid. It was also stipulated that 
in default of payment of the specified amounts on the specified dates, the entire 
settlement would become void, that is to say, the total amount assessed in respect 
of the several years would become recoverable. 


In the wealth-tax assessments for the years 1958-59 and 1959-60, the assessee 
claimed that on the respective valuation dates, the outstanding liability as a result 
of the above settlement should be treated as debts owed by him and should be deduct- 
ed from the computation of the net wealth. The Wealth-tax Officer, however, 
refused to accept this contention. He took the view that no fresh liability was 
created by this settlement and the effect of the settlement was only that the Depart- 
ment agreed to write-off the difference between the amount due as per the assess- 
ments and the amount settled. In effect, therefore, according to the Wealth-tax 
Officer, this settled amount only represented a part of the original liability, but as 
that liability had been outstanding for a period of more than 12 months, it was not 
deductible as a debt owed within the definition of ‘‘ net wealth ” contained in section 
2 (m) of the Wealth-tax Act. On appeals, the Appellate Assistant Commissioner 
accepted this view. There were further appeals to the Tribunal. The Tribunal 
held in favour of the assessee, overruling the Department’s contention that 
because time had been granted for the payment of the amounts, the debt was not owing 
on the relevant valuation dates. It held that the liability did exist, that it had been 
quantified and relying be? the decision in Rajah of Venkatagiri v. Commissioner 
of Income-tax!, accepted the contention that for the first of the assessment years, 
the sum of Rs. 3.75 lakhs represented the debt owed, and for the second, the sum 
of Rs. 2.25 lakhs, and that these amounts should be deducted in the computation 
of the net wealth. 


The Department applied under section 27 (1) of the Wealth-tax Act, and the 
following question was referred by the Tribunal for our determination : 
“ Whether on the facts and in the circumstances of the case, thesum of Rs. 3.75 lakhs and 


Rs. 2.25 lakhs, being the amount of tax remaining unpaid on the two valuation dates were claimable 
deductions from the net wealth of the assessee under section 2 (m) of the Wealth-tax Act.” 


Jt would be convenient to set out at this stage the relevant provisions of the 
Wealth-tax Act. Wealth-tax is payable under section 3 of the Act in respect of 
the net wealth of every individual on the corresponding valuation date. ‘‘ Net 
wealth ” as defined by section 2 (m) of the Act, means, broadly stated, the aggre- 
gate value of all the assets belonging to the assessee on the valuation date, as is in 
excess of the aggregate value of all the debts owed by the assessee on the valuation 
date. There are three exceptions to the class of debts which have to be deducted. 
One is debts which are specifically indicated in section 6 as not liable to be taken 
into account. The second is debts which are secured on, or which have been 
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incurred in respect of any asset in respect of which wealth-tax is not payable. The 
third category is important from the point of view of the present Reference. That 
is an amount of tax, penalty or interest payable in consequence of any order passed 
under or in pursuance of this Act, or by any law relating to taxation of income 
and profits, or the Estate Duty Act, 1953, the Expenditure-tax Act, 1957, or the 
Gift-tax Act, 1958—(a) which is outstanding on the valuation date and is claimed by 
the assessee in appeal, revision or other proceeding as not being payable by him ; 
or (b) which, although not claimed by the assessee as not payable by him, is neverthe- 
less outstanding for a period of more than 12 months on the valuation date. It 
is clear from this clause that where an amount of tax, penalty or interest, is payable 
by the assessee, and his liability is being questioned by him in proceedings in appeal, 
etc., that amount is not deductible. The other clause is, though the amount is not 
in dispute, if it is still outstanding for more than 12 months on the valuation date, 
that is not deductible. It isin the context of these exceptions that the present 
contention of the Department has to be examined. 


The two valuation dates in respect of the two assessment years are 31st March, 
1958 and 31st March, 1959. It is not in dispute that out of the sum of Rs. 6.50 
lakhs settled sums Rs. 3.75 lakhs and Rs. 2.25 lakhs were outstanding payment as 
on the respective valuation dates. On behalf of the Department, Sri V. Balasubrah- 
manyan contended that having regard to the scope of the settlement as indicated 
by the letter of the assessee and the acceptance by the Central Board of Revenue, 
it was only a settlement reducing an outstanding liability of a much larger amount, . 
and that no new liability was created for the first time on the date of the acceptance 
by the Central Board of Revenue. If that should be the position, since the total 
liability of the assessee had been outstanding for several years, no deduction‘should 
be allowed. If, on the other hand, it is held that this debt represented by the sum 
of Rs. 6.50 lakhs came into existence on 25th April, 1957, it is possible to hold that 
for the first assessment year, the balance that was outstanding, viz., Rs. 3.75 lakhs, 
could be regarded as a debt owed and hence deductible, for it had not been out- 
standing for more than 12 months from 25th April, 1957. But, in respect of the 
next assessment year .1959-60, no deduction could be allowed, as, computed from 
the date of the settlement, the debt was more than 12 months old. The third view 
would be that as a result of the settlement a debt came into existence, but since the 
settlement was not one which could be traced to any provisions of the Act, it was 
not one under the Act at all, that is to say, it was not an income-tax liability in the 
form it took, so that whether it was outstanding for more than twelve months or 
not, whatever was outstanding on the relevant dates would still be deductible. 


There is no doubt, to our minds that a debt was owed on the respective dates. 
The question is whether it isa debt owed at that point of time. The contention 
_ of the Department is that the amount outstanding represents a debt to be paid 
on a future date and therefore it is not owed on the valuation date. It seems to 
us that this contention does not represent the true state of things, The relevant 
clause relating to the payment of the instalments read thus : 


“That the said amount of Rs. 6.50 lakhs may be allowed to be paid in the following instalments : 


Rs. 

On or before 5—4—1957 ; si 1,00,000 

j; 31—7—1957 Ei 1,00,000 

. 15—3—1958 - si 75,000 

m 31—7—1958 + 75,000 

: 31—12—1958 wie 75,000 

j 31—5—1959 hes 75,000 

_ 31—10—1959 es 75,000 

ši 31—3—1960 sa 75,000.” 


That these amounts are payable on certain dates does not to our minds mean that, 
the amount is not owing. Payability on a fixed date cannot certainly be equated 
to being owed on that date only. The entire amount is undoubtedly owed, but, 
by arrangement between the parties, certain dates of payment are fixed. In con- 
struing the expression whether it is “ ọwẹd ” regard cannot be had to payability on 
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a particular date. The total amount is undoubtedly payable, though on certain 
future dates. It nevertheless is a debt which is owed this very instant, though the 
whole or part of it may be payable only at a future date. That seems to us to bethe 
correct interpretation of the expression ‘‘ a debt owed ”. In Commissioner of Wealth- 
tax V, Pierce Leslie& Company, a Bench of this Court, to which one of us was a party, 
pointed out that the essential requisites of a debt are: (1) an ascertained or readily 
calculable amount ; (2) an absolute unqualified and present liability in regard to that 
amount with the obligation to pay forthwith or in future within a time certain ; and 
(3) the obligation must have accrued and must be subsisting and, should not be that 
which is merely accruing. It was observed therein : 


_“ Broadly stated, it (the debt) is a liquidated money obligation for the recovery of which an 
action will lie. It is an ascertained, liquidated and quantified obligation enforceable in presenti or 
in futuro, A debt must be in debitum, that is, due. e fact that the time for payment will arise in 
future does not make it any the less a debt. Debitum in presenti solvendum in fe turo—this is not 
EOE the conception of a debt, because the obligation is ised, and it is only the 
paya ne | that is in abeyance. But a debt has to be distinguished from what can only be 
described as something which will probably or possibly ripen into a debt. 


A future contingent liability is not a debt due or owing. It is not only not due but being 
contingent never may become due.......... a 


It seems to us that considered in the light of these observations, there is no 
doubt that on the date of the settlement, that is, the 25th April, 1957, a debt of 
Rs. 6.50 lakhs did come into existence and it continued to be owing, though the 
dates of payment were fixed in the future. 


We are not willing to subscribe to the contention of the learned Counsel for the 
Department that this sum represented a debt which had been outstanding for several 
years in the past. There was no doubt a lawful demand made upon the assessee by 
the Department in pursuance of the several provisions of the Act for a different 
amount far in excess of Rs. 6.50 lakhs. The settlement as far as we can see is not 
the result of the application of any provision of the Income-tax Act. It is nothing 
more than an executive act by which the Government, in view of the impossibility 
of recovering the total amount demanded, was willing to accept a lesser amount, and 
an agreement, which has not been shown to be within the scope of the Act was come 
to in this regard. It is true that if the contracting party, the assessee, failed to make 
the payment on the dates stipulated, the agreement would become void and the 
Government would have the right to proceed to recover the old income-tax arrears. 
But, if the assessee kept to the terms of the contract and made the payments 
on the due dates, the Government lost the right to recover any amount over 
and above this amount of Rs. 6.50 lakhs. It seems to us that both in 
fact and in law, the settlement at Rs. 6.50 lakhs put an end to the old claim under the 
Income-tax Act and brought into existence a new claim altogether. If the provision 
that if default occurred, the settlement would be void and the Government would be 
restored to their old rights, did not exist, then the only manner in which the Govern- 
ment could realise this sum of Rs. 6.50 lakhs or any amount out of it remaining 
unpaid would be to institute a suit, for, to our minds, this is not an order made under 
any of the provisions of the Income-tax Act, and would not consequently arm the 
Government with any powers of recovery under the Act. The correct view to take 
appears to us to be that this debt came into existence on the date of the agreement, 
and being not under the Act at all, it cannot be said that it comes within the mischief 
of section 2 (m) (iii) of the Act, 


We are satisfied that the view taken by the Tribunal that these sums are deduc- 
tible as debts owed on the tespective valuation dates is correct. The question is 
answered accordingly. i 


The assessee will be entitled to his costs. Counsel’s fee Rs. 250. 
V. S. — Answered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE K. SRINIVASAN AND MR. Justice T. VENKATADRI. 
M. Hussain Ali and Sons, Madras .. Applicant * 
vo 


Commissioner of Income-tax, Madras .. Respondent. 

Income-tax Act (XI of 1922), section 28—Penalty—Extent of concealment of income, the basis—Inde~ 
pendent investigation essential in penalty procesdings—Finding in re-assessment proceedings of the addition of 
estimated incoms—Not conclusive. 

In re-assessment proceedings an estimated income of Rs. 1 lakh was added to the assessment and 
in the consequential penalty proceedings, after hearing the assessec, penalty was levied by the Income- 
tax Officer on the basis of the entire added income. The Appellate Assistant Commissioner in appeal 
held that the extent of the concealment of the income should be independently decided in the penalty 

roccedings and on that basis reduced the penalty. The Tribunal in the appeal preferred by the 
Deparment affirmed the order of the Income-tax Officer by holding that the Appellate Assistant 
Commissioner had not the competence and jurisdiction to consider the question that had been already 
concluded in the re-assessment proceedings. On a Reference under section 66 (2) of the Income-tax 
Act, 

Held, the determination of the income to be added in the assessment or re-assessment pro i 
is not final in so far as the imposition of penalty under section 28 is concerned. It is open and within 
the competence and jurisdiction of the Income-tax Officer to examine the matter and to deter- 
mine the liability to penalty. The estimated addition in the assessment proceedings could not by 
itself form the real basis for the determination of the quantum of penalty. The section requires the 
Income-tax Officer to take note of fhat part of the income, actual or estimated, that been 
concealed deliberately and it is that that would furnish the basis for ascertaining the penalty. 


Reference under section 66 (2) of the Indian Income-tax Act, 1922. 


T, V. Viswanatha Iyer for S. V. Kumaraswamy, for Applicant. 
V. Balasubramhayan, Special Counsel for Income-tax, for Respondent. 


The Judgment of the Court was delivered by 


Srinivasan, J.—This Reference raises a question relating to imposition of penal- 
ties under the Income-tax and Excess Profits Tax Acts. The relevant account year 
and the chargable accounting period both ended on 31st March, 1943. The assessee is 
a firm carrying on business in paper and stationery ona large scale. For the assess- 
ment year in question, an income of Rs. 73,492 was returned, and after deducting 
the excess profits tax therefrom, the income taxable under the Indian Income-tax 
Act was Rs. 47,405. Some discrepancies in the accounts of the company were noticed 
after the completion of the original assessments. Action under section 34 of the 
Income-tax Act was started. In the course of those proceedings, the Income-tax 
Officer held that sales had not been brought to account and estimated the volume 
of such sales at Rs. 1,00,000. Though this amount was only the estimated omitted 
turnover, the Income-tax Officer added this amount as escaped income. This point 
is immaterial at this stage, for in all the proceedings relevant to the quantum appeals, 
it was taken that this sum of Rs. 1,00,000 was in fact added as escaped income. 
The addition of any amount as escaped income and the assessment thereon is not in 
dispute at this stage, as it has become final. In the course of these re-assessment 
proceedings, notices were issued under section 28 (3) of the Income-tax Act and 
section 16 of the Excess Profits Tax Act. The assessee’s replies to these notices were. 
considered. The Income-tax Officer finally concluded that action was justified under 
section 28 (1) (c) of the Act and the corresponding provision of the Excess Profits 
Tax Act. He accordingly imposed penalties of Rs. 25,000 under the former and 
Rs. 45,000 under the latter. 


Against these orders imposing penalties, appeals were taken to the Appellate 
Assistant Commissioner. The Appellate Assistant Commissioner thought that the 
levy of penalties of this volume was unjustified. Though the quantum added as 
escaped income had become final in so far as the assessment proceedings were con- 
cerned, the Appellate Assistant Commissioner yet thought that the extent of the 
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concealment of the income was a matter which could and should be independently 
decided in the penalty proceedings. He found that as against a disclosed turnover 
of Rs, 2,80,000 the only amounts that could be regarded as income that had been: 
excluded were a sum of Rs. 1903 arising out of an under-statement of the sale 
proceeds, and the profit in respect of commission sales to the tune, of Rs. 3,000. 
Even assuming that this entire sum of Rs. 3,000 represented concealed income, the 
Appellate Assistant Commissioner thought that the concealment in all amounted 
to only 12 per-cent. of the total turnover. On that basis, the extent of the concealment 
could reasonably be estimated only at Rs. 32,000. If that should be the position, 
the imposition of penalty of Rs. 25,000 and Rs. 45,000 under the two provisions 
was manifestly improper. He accordingly reduced the income-tax penalty to 
Rs. 5,000 and excess profits tax penalty to Rs. 15,000. 


The Department carried an appeal against this order to the Appellate Tribunal. 
The Appellate Tribunal took the view that the Appellate Assistant Commissioner 
exceeded his jurisdiction in examining the extent of the concealment. It thought 
that since the disclosed turnover itself was suspect, to base the estimate of conceal- 
ment on the basis of such suspect turnover was not the correct procedure to adopt. 
While the Tribunal conceded that it was open to the Appellate Assistant Com- 
missioner to consider whether the assessee concealed the particulars of its income 
or whether it deliberately furnished inaccurate particulars and also to judge the 
quantum of penalty, it nevertheless held : 


“It is not within his competence to sit in judgment on a matter that had already been concluded 
by an authority superior to him.” 


The result was that the order of the Appellate Assistant Commissioner reducing 
the penalties was set aside and the order of the Income-tax Officer was restored. 


The question comes before us on a Reference directed under section 66 (2) of 
theIncome-tax Act, and it is: 

““ Whether on the facts and in the circumstances of the case, the Tribunal erred in ultimately 
sustaining the penalties imposed by the Income-tax Officer ?” 

Mr. T. V. Viswanatha Iyer, learned Counsel for the assessee, does not dispute 
the proposition that in so far as the assessment to tax is concerned, he can no longer 
dispute the quantum added, as that matter has become final. But, he insists, rightly 
in our opinion, that in so far as the imposition of a penalty for concealment of income 
was concerned, the decision with regard to the quantum added in the assessment 
proceedings is not conclusive, and it is open to the Income-tax Officer to examine 
the matter afresh and to determine the liability of the assessee to any penalty under the 
relevant provision. Such liability being related to the quantum of tax sought to be 
avoided, the estimated addition in the assessment proceedings could not by itself 
form the real basis for the determination of the quantum of the penalty. He argues 
that in so far as the Appellate Tribunal- thought that the Appellate Assistant Com- 
missioner’s jurisdiction to deal with the matter was circumscribed in the manner 
indicated by the observations of the Tribunal, the Tribunal misdirected itself on the 
true legal position. 


The effect of section 28 in so far as it applies to the present case may be briefly 
stated thus. Where an assessee has concealed particulars of his income or delibera- 
tely furnished inaccurate particulars of such income, and if, in the course of any 
proceedings under the Act, the Income-tax Officer is satisfied that he has done so 
after giving the assessee areasonable opportunity of being heard, the Income-tax 
Officer may direct the assessee to pay by way of penalty “in addition to any tax 
payable by him a sum not exceeding one and a half times the amount of income- 
tax and super-tax, if any, which would have been avoided if the income as returned 
by such person had been accepted as the correct income”. It is clear from the 
wording that it is not in all cases where an addition is made to the returned income 
of the assessee owing to defects in his accounts or for other reasons that the penalty 
provision is attracted. The officer has to be satisfied that there has been a deliberate 
concealment or furnishing of inaccurate particulars and that was done with a view 
to avoid the levy of the proper quantum of tax, It is this finding that "gives him 
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the jurisdiction to impose the penalty, and the section says that the penalty shall be 
a certain multiple of the amount of income-tax or super-tax which would have been 
avoided. Normally, this section is invoked only on the finalisation of the assessment or 
re-assessment proceedings. By that stage, the Income-tax Officer would already have 
made an order directing the addition of any amount to the returned income on the 
basis that such income so added represented the income of the assessee which had 
_ been concealed. If the intention of the Legislature was that when once an additional 
amount had been added in the manner in the course of the assessment or re-assess- 
ment proceedings, that should be final for the purpose of determining the quantum 
of tax that would have been avoided within the meaning of section 28, the language 
employed in that section would have been totally different. It may be that in cases 
where an addition is made tothe returned income, itis not the entirety of such 
addition that may represent deliberate concealment ; part might be deliberate and 
part might be due to inadvertance or accidental omissions. What the section 
accordingly requires the Income-tax Officer to do is to take note of that part of the 
income (actual or estimated) that had been concealed deliberately, and it is, that that 
would furnish the basis for ascertaining the quantum of the penalty to be imposed. 
Where it is shown that the assessee has deliberately concealed particulars of his income 
and has pursued a policy of concealment, it may well be that the Income-tax Officer 
may not stop to consider whether any items omitted were explainable on the basis of 
inadvertant mistakes or the like, for the overall activity of the assessee may colour 
the entire transaction. We are only indicating the possibility that it is not always 
the estimated addition made to the income in the course of the assessment or 
re-assessment that would indicate the extent of deliberate concealment; and if that 
should be so, the provision authorising the levy of penalty for deliberate conceal- 
ment must necessarily confer the power of determining the quantum of such 
deliberate concealment, It is no doubt true that on a consideration of the facts, 
the Income-tax Officer may well reach the conclusion that even the amount as added 
in the assessment proceedings represented the amount of income deliberately con- 
cealed. But that is as a result of an examination of the position afresh in the pro- 
ceedings under section 28. What we are endeavouring to emphasise is the determina- 
tion of the income to be added in the assessment or re-assessment proceedings is not 
final in so far as the imposition of the penalty under ection 28 is concerned. 


We find ample authority for the view that we have expressed above in several 
decisions. In Commissioner of Income-tax v. Gokuldas Harivallabdas'. the learned 
Judges of the Bombay High Court pointed out the difference between 
assessment proceedings and penalty proceedings and held that a decision or 
a finding arrived atin the former is not binding onthe authority dealing with 
the latter. The facts of that case are not important; this decision lays down 
a question of principle. The ratio of this decision is that while an addition made 
in the assessment proceedings to the returned income of the assessee, whether on 
the basis of an estimate or otherwise, is based on the omission as such, in order to 
justify a penalty proceeding, the omission per se is not sufficient. That omission 
should be deliberate or wilfully false. The learned Judges observe that it is a species 
of offence that is being dealt with under section 28, and it is for the Department to 
establish that the “offence” was established, and they clearly lay it down, relying upon 
a decision of the Allahabad High Court in Dwarakprasad Sheokaran Das v. Com- 
missioner of Income-tax*®, that though the findings in the assessment proceedings 
may be material on which the Income-tax Officer may act, in any penalty proceedings, 
those findings do not constitute res judicata, and it is perfectly open to the Income- 
tax Officer in the penalty proceedings to consider his own finding, but he is not 
bound by that finding. It is even possible for him to come to a different conclusion 
in the light of any additional facts that may be presented to him. In Kemraj 
Chagganlal v. Commissioner of Income-tax*, the Patna High Court took the view 
that the proceedings under section 28 are penal in character and that in such 
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proceedings, the onus lay on the Department to show that the assessee was guilty 
of the offence mentioned in that section. ‘They even observe that solely for the 
reason that the explanation offered by the assessee was unsatisfactory, it could not 
follow that the explanation was false or that the assessee was guilty of deliberate 
suppression of the particulars of his income. In a decision of this Court, to which 
one of us was a party, P. K. Kalaswami Nadar v. Commissioner of Income-tax}, 
it was again laid down that the finding against the assessee in the assessment 

roceedings did not conclude the question whether the amounts constituted the 
income or not, and that it was open to the assessee to establish in the penalty pro- 
ceedings that notwithstanding the inclusion of the amount in his income in the 
assessment proceedings, the sums did not represent his income. ‘This decision also 
establishes that a finding recorded in the assessment proceedings is not conclusive 
against the assessee for the purpose of the penalty proceedings. 


Mr. Balasubramanyan, learned Counsel for the Department, has referred to 
Kalidindi Subbaraju Gopalaraju v. Commissioner of Income-tax*. In that case, it 
pon to have been contended before the learned Judges of the Andhra High Court 
that the penalty imposed under section 28 (1) (c) should be computed only on the basis 
of proved suppression. In that case, the income of the assessee was determined 
by estimation at 20 per cent. of the receipts. The rejection of his accounts showing 
a lower income was based on omissions to disclose sale receipts to the tune of 
Rs. 1,000 in two cases, and the assessee contended that the penalty should be related 
to what was added by estimation. The learned Judges rejected this contention. 
They observe in the concluding portions of the judgment that when once an assess- 
ment under section 23 (3) has become final, the basis of the levy of the penalty is 
finally settled. Mr. Balasubramanyan argues that this decision is an authority for 
the position that the penalty can be raised to the quantum added in the assessment 
proceedings without anything more. But, looking into the earlier passages in this 
judgment, the learned Judges say : 


“ The finding necessary in our opinion for the liability to penalty in a case like this is conceal- 
ment of particulars of income or deliberate furnishing of inaccurate particulars of such income. 
Once that finding is recorded, it seems to us that it was open to the appropriate authority to levy by 
way of penalty a sum not exceeding,one and a half times the difference between the amount of the 
income-tax and super-tax, if any, acthally imposed and the amount of such tax as would have been 
payable, if the original return has been accepted as correct. When the Income-tax Officer finds that 

iculars of income are concealed or that inaccurate particulars of income have been deliberately 

urnished, he acts under section 23 (3) of the Act in making the assessment............ he is not 
compelled to limit the estimate of the assessee’s income to the amount which may have been deli- 
berately suppressed. On other material, the suppression of which can reasonably be suspected 
he can make an addition to the income returned. Just as the estimate under section 23 (3) is not 
limited to the amount actually proved to have been concealed, the penalty leviable under section 
28 (1) (c) is to relate to the actual tax assessed on the income as finally estimated, which as shown 
above, need not be confined to the income shown to have been concealed.” 


The underlying implication of this passage is that even though the Income-tax 
Officer in the penalty proceedings may rely upon the estimate of the income that was 
made in the proceedings under section 23 (3), it is mevertheless incumbent upon 
him to record a finding that that sum represented income which had been concealed 
or particulars of which had been deliberately inaccurately furnished. The distinction 
between the two proceedings really underlies the passage which we have quoted 
above. 


Turning now to the order of the Appellate Tribunal, the Tribunal appears to be 
in two minds about the jurisdiction of the Appellate Assistant Commissioner to 
canvass the question of the quantum of suppression. While it observes in one part 
of its appellate order that it is open to the Appellate Assistant Commissioner to 
consider whether the assessee concealed particulars of its income or whether it 
deliberately furnished inaccurate particulars and also to judge the quantum of 
penalty, it goes on to say that it is not within the competence of the Assistant Com- 
missioner to sit in judgment in a matter that had already been concluded. That 
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this view is erroneous is quite clear, for what was concluded on the earlier occasion 
was only the quantum of income to be added. There had been no finding recorded 
in the earlier proceedings that the omission was deliberate within the meaning of 
section 28 (1) (c) of the Act. We have already pointed out that in adding the sum of 
Rs. 1,00,000 as income, there was undoubtedly a grave error, for what was determined 
in the earlier proceeding was only that this sum of Rs. 1,00,000 represented con- 
cealed turnover. Quite obviously, the entire sales turnover could not become 
income. Whatever that may be, Rs. 1,00,000 was added finally as income that had 
escaped tax. It was, therefore, in the circumstances necessary for the authority, 
acting under section 28 to determine what was the income that was deliberately 
suppressed, and we cannot conceive in the circumstances of a better method than that 
adopted by the Appellate Assistant Commissioner in adjudicating upon this question. 
The Tribunal erred in law in thinking that there was any lack of jurisdiction in the 
Appellate Assistant Commissioner to deal with the matter in the manner that he did. 


We are accordingly of the opinion that the question has to be answered in favour 
of the assessee. That would mean that the Appellate Assistant Commissioner’s 
oe would be the operative order in the case. The assessee will be entitled to 

1s costs. 


V.S. Answered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE K. S. VENKATARAMAN. 
Sree Meenakshi Mills, Limited and another .. Petitioners” 


y. 
Registrar of Companies, Madras .. Respondent. 


Companies Act (I of 1956), sections 125 (1) and (4) (d) and (e}—Applicability—Company a 
fixed deposits in Bank—Pledge of fixed deposit receipts with Bank for raising loan from Ban 
on security of same—Charge created thereby—If required registration. 


Section 125 of the Companies Act, 1956, does not apply to a charge or security by a company 
over its fixed deposits with a bank. 


Where a company having fixed deposits with a Bank raises a loan from the Bank by pledging 
those fixed deposits receipts, the latter being movaUle property, though there might be a charge, 
the charge is exempt from registration under section 125 (4) (e) of the Act. 


Quaere : Whether the said charge is a charge on the book debts of the Company under 
section 125 (4) (d) of the Act ? 


Petition filed by the petitioner Mill, under section 622 of the Companies 
Act (I of 1956). 


R. Viswanathan, Advocate, for Petitioners. 
Government Pleader, for Respondent. 
The Court made the following 


ORDER.—Sri Meenakshi Mills, Limited filed a balance-sheet for the year 
ended 3lst March, 1962 with the Registrar of Companies. On the liabilities 
side under the heading ‘‘ secured loans’’ a sum of Rs. 36,57,804 was exhibited as 
having been raised on the security of fixed deposits with the Bank. What happened 
was that Sri Meenakshi Mills, Limited, had some ‘fixed deposits with the Bank and 
raised a loan from the Bank to the extent of Rs. 36,57,804 by pledging those fixed 
deposits receipts. This pledge was, however, ‘not registered with the Registrar of 
Companies. The Registrar, however, took an objection that it was a charge which 
required to be registered under section 125 of the Indian Companies Act of 1956. 
- - here necessary to quote section 125 (1) and 125 (4) (d) and (e). They are as 
ollows : 


a 


* C. P. No, 50 of 1964, 18th Decembes , 1964, 
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“ Section 125—Certain charges to be void against liquidator or creditors unless registered—(1) Sub- » 
ject to the provisions of this Part, every charge created on or after the Ist day of April, 1914, 
by a company and being a charge to which this section applies shall, so far as any security on the 
company’s property or undertaking 1s conferred thereby, void against the liquidator and any 
creditor of the company, unless the prescribed particulars of the charge, together with the 
instrument, if any, by which the charge is created or evidenced, or a copy thereof verified in the 
prescribed manner, are filed with the Registrar for registration in the manner required by this Act 
within twenty-one days after the date of its creation. 


* * +% * * 


(4) This section applies to the following charges : 
* * * * * 


(d) a charge on any book debts of the company ; 
(e) a charge, not being a pledge, on any movable property of the company :”. 


The contention of the Registrar was that the fixed deposits amounts were book 
debts of the company, that a charge had been created thereon, and that it required 
to be registered under section 125 (4) (d). The company has filed this application 
under section 622 of the Companies Act of 1956, urging that the contention of the 
Registrar is not right, that there was only a pledge of movable property of the com- 
pany, namely, the fixed deposit receipts, and that consequently it is exempt from 
registration by virtue of section 125 (4) (e). 


Now this contention of the petitioner is supported by the Bench decision of this 
Court in Radhakrishnan Chettiar v. Official Liquidator!. In that case the Madras 
People’s Bank, Limited, was indebted to one Radhakrishnan Chettiar in a sum of 
Rs. 3,000. Being unable to repay the money the Bank endorsed five promissory 
notes to Radhakrishnan Chettiar as security for its indebtedness to him. Those 
promissory notes had been executed in favour of the Bank by its own debtors. The 
Bank subsequently went into liquidation. Radhakrishnan Chettiar as endorsee of 
the promissory notes collected a sum of Rs. 1,100 and odd from the makers of those 
notes. The Official Liquidator of the Bank took out an application against Radha- 
krishnan Chettiar asking him to refund the sum of Rs. 1,100 so collected on 
the ground that the agreement between the Bank and Radhakrishnan Cnettiar 
by which the promissory notes had been endorsed required registration under sec- 
tion 109 (1) (e) of the Indian Companies Act of 1913 (which in this respect was 
similar to section 125 of the Act of 1956), that since it had not been registered it 
was void against the Official Liquidator. The Official Liquidator succeeded before 
Gentle, J., but the Bencn (Leach, C. J., and Bell, J.), reversed that decision. Section 
109 of tne 1913 Act contained the following provisions : 


“ 109. (1) Every mortgage or charge created after the commencement of this Act by 4 
company and being either— 


(d) a mortgage or charge on any book debts of the company : or 


(e) a mortgage or charge, not being a pledge on any movable property of the company 
except stock-in-trade ; 

“Shall so far as any security on the company’s property or undertaking is thereby conferred, be 
void against the hiquidator and any creditor of the company, unless the prescribed particulars of the 
mortgage or charge, together with the instrument (if any), by which the mortgage or charge is created 
or evidenced or a copy thereof verified in the prescribed manner are filed with the registrar for regis- 
tration in manner required by this Act within twenty-one days after the date of its creation, but with- 
out prejudice to any contract or obligation for repayment of the money-thereby secured, and when 
a mortgage or charge becomes void under this section, the money secured thereby shall immediately 
become payable.” 


From the Judgment of the Bench it is scen that no point was urged that the 
case would come under clause (d) of section 109 (1), namely that the indebtedness 
of the makers of the pro-notes amouted to book debts of the Bank, Madras People’s 
Bank, that a charge had been created thereon and therefore required registration. 
The argument was addressed only with reference to clause (e). The contention on 
behalf of the Official Liquidator was that there was a mortgage of the promissory 
notes which were conceded to be moveable property of the Madras People’s Bank 


_ — 
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Limited, and therefore required registration under clause (e) of section, 109 (1). 
The contention of Rathakrishnan Chettiar, however, was that though it might be a 
mortgage, it was a pledge of the promissory notes, that consequently it was exempt 
from registration. Tne learned Judges pointed out by quoting the definition 
of ‘ pledge’ in section 172 of the Contract Act (the bailment of goods as security 
for payment ofa debt or performance of a promise) and a decision of the Exchequer 
Chamber that there was a pledge of the promissory notes which, of course, were 
moveable property within the meaning of the Sale of Goods Act. They expressed 
the opinion that the transaction might amount to a mortgage in that there was a 
transfer of the property in the promissory notes to Rathakrishnan Chettiar. But they 
pointed out that it was also a pledge, and the Legislature must have had a purpose 
in introducing the words ‘ not being a pledge’ on any moveable property ’, and that 
the purpose must have been that whcre the mortgage also contains the character 
of a pledge, it would not require registration. Leach, C. J., observed that the only 
object it could have had was to provide that registration should not be necessary 
where the person entitled to the security has obtained possession of the goods. Now 
this decision directly applies to tne facts of the case because the fixed deposit receipts 
would also be moveable property and though there might be a charge, it is also a 
pledge and hence it is exempt from registration under section 125 (4) (e). It is un- 
necessary to decide in this case whether it is a charge on the book debts of the com- 


' pany. It is sufficient to say that where there are two provisions, one requiring regis- 


tration and the other not requiring registration, there is no reason why the second 
provision should not be availed of by the company or by the Bank with whom the 
fixed deposit receipts have been pledged. This also receives support, from the 
principle possibly underlying the necessity for the registration ofa charge. The 
registration of the charge is intended to give notice to people who may not other- 
wise be aware of it, particularly to persons who may advance money.to the company, 
and it may also serve the purpose of preventing a fraudulent and belated claim of 
a charge in the event of liquidation. But where the moveable property of the com- 
pany has itself been taken possession of by its creditor, the very possession of the 
moveable property should itself be notice of the charge. Following the Bench 
decision I shall have to hold that in the present case registration is not required, 


The learned Government Pleader has cited the decision in Independent 
Automatic Sales Ltd.1. In that case the plaintiff company carried on the business of 
manufacturing and dealing in automatic machines. They used to sell their products 
under hire-purchase agreements. For obtaining finance for their business, they 
hypothecated some of these hire-purchase agreements with the defendants. That’ 
hypothecation, however, was not registered under section 95 of the English 
Companies Act. The plaintiff company went into liquidation. The liquidator 
contended that not having been registered the hypothecation was void against him. 
The contention was upheld on the ground, that the hire-purchase agreements con- 
stituted book debts ofthe company, that tne hypothecation of the hire-purcnase agree- 
ments created a charge on the book debts of the company, and that it was immaterial 
that the hypothecation bond was intended to secure to the defendants other rights 
besides the books debts. I find however that in section 95 of the English Companies 
Act there is no provision corresponding to section 125 (4) (e) of our Act exempting 
from registration a pledge of moveable property. Consequently that decision may 
have to be distinguished, whereas tnere is no reason for distinguishing the Bench 
decision of this Court which is binding on me. 


It is hereby declared that section 125 is not applicable to the security created 
by the Company over the fixed deposits and that relief will be granted to the peti- 
tioners against any action for alleged default or omission relating thereto. Parties 
will bear their own costs of this petition. Government Pleader’s fee is fixed at Rs, 250, 


PRN. cee Order accordingly, 


i 
1, (1962) 3 A.E.R. 27, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS... 
PRESENT :—Mr. JusTICE K. S. VENKATARAMAN. 


P. S. Anant’ Narayan .. Plaintiff* 
Ve 
Massey Ferguson Ltd. (Canada) and another ..° Defendants. 


Companies Act (I of 1956), sections 592 to 596—-Company—Foreign Companies—Jurisdic” 
tion of High Court to entertain and try suit against—Absence of cause of action in Madras— 
Defendant company furnishing name of principal place of business within jurisdiction and naming 
person within jurisdiction as person authorised to receive processes, notices, and documents in return 
submitted to Registrar under Companies Act—Effect of—Defendant pleading on merits besides 
protesting jurisdiction— If submission to jurisdiction—Liability of defendant outside jurisdiction 
mixed up with-that of defendant within—Lf ground for exercising jurisdicion over such defendant. 


Letters Patent (Madras), Clauses 12 and 14—“ Dwell”—What amounts to—Grant of leave 
to sue when no cause of action has arisen within Jurisdiction—If can be availed of by plaintiff to 
sustain jurisdiction—Rules of Private International Law—Scope and effect of—Tests under. 


In order to sustain the jurisdiction of the High Court on the basis of the Rules of Private Inter- 
national Law relating to foreign companies as defendants, so that the plaintiff can secure a judg- 
ment of the High Court which will be recognised as internationally valid by, say, the Courts in 
Toronto (Canada) and in the United Kingdom, if it becomes necessary to enforce the judgment 
in the respective places of incorporation of the defendants (Toronto and U.K.), the tests to be ap- 
plied for deciding the jurisdiction of the High Court to entertain the suit against the foreign com- 

ies must be judged according to the Rules of Private International Law and, in particular, the 
Rules by which a foreign Court, say of Canada or the United Kingdom, will recognise a judgment 
of the High Court, that is, those Rules of Private International Law relating to foreign Companies 
figuring as defendants. If the High Court can ses pause a judgment which can be expected to be 
recognised by those foreign countries under the Rules of Private International Law, it has jurisdiction 
to try the suit irrespective of the criteria prescribed by clause 12 of the Letters Patent (Madras). 
Further, in so far as jurisdiction,can be derived with reference to the relevant provisions of the Com- 
panies Act, 1956, it would also be valid ground for the existence of Jurisdiction in view of clause 44 
of the Letters Patent which provides that the provisions of the Letters Patent are subject to the 
powers of Parliament under the Constitution of India, List I—the Union List VII Schedule, 
under Article 246 of the Constitution of India. 


The Companies Act, 1956, is a valid Act, passed under the provisions of Schedule VII, in parti- 
cular under item 16 (foreign jurisdiction) and item 44 (Incorporation, regulation and winding up 
of corporations, etc.) Section 596 of the Companies Act provides that any process, notice or 
other document required to be served on a foreign company shall be deemed to be sufficiently serv- 
ed if addressed to any person whose name has been delivered to the Registrar under section 592 
(d) and (e) of the Act and left at, or sent by post to the address which has been so delivered. If the 
provisions of sections 592 to 596 of the Companies Act are sufficient to confer jurisdiction on the 
High Court with respect to any defendant or all the defendants, the existence of jurisdiction 
derived from such provisions will be saved by clause 44 of the Letters Patent from the limiting 
provisions of clause 12 of the Letters Patent. 


The criteria in clause 12 of the Letters Patent are primarily intended to demarcatethe sphere 
of jurisdiction of the High Court and the subordinate Courts in the State or of other Courts in this 
country and are not directed to the determination of the jurisdiction from the international point 
of view. If the cause of action wholly arises within the jurisdiction of the High Court, that alone 
is sufficient to confer jurisdiction on the High Court under clause 12. But in Private International 
Law, the cause of action is irrelevant. The two criteria which have to be satisfied under the latter 
are : (1) the presence of the foreign company within the jurisdiction of the High Court at the time 
of the institution of the suit or the service of summons, and (2) submission by the foreign com- 
pany to the jurisdiction of the High Court. 


The furnishing of an address within the jurisdiction of the High Court under section 592 (e) 
and the name of a person within the jurisdiction under section 592 (d) of the Act would be sufficient 
to confer Pesta tae on the High Court according to the Rules of Private International Law in 
respect of the foreign companies (defendants). 


The plaintiff brought a suit in the High Court of Madras for damages for breach of contract 
of lifetime service and for wrongful dismissal against two foreign companies : the first defendant 
was M.F. Limited, Toronto, Canada, and the second defendant was M. F. (India) Limited, 12, 
McLean Street, Broadway, Madras-1. The first defendant company was incorporated in T oronto 
and the second defendant in the United Kingdom. The plaintiff who was employed in the Tata 
Oil Se Ltd., Bombay, went over to Canada in 1944, to undergo training and for higher stu- 
dies. While there he came into contact with a foreign company called M.H. Co., Ltd., Toronto 
who employed him as their representative in India on a permanent basis. This was in 1945. He 
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got his release from his former employer and on his return to India, he worked as the representative 
of M.H. Co. (India), Ltd., with headquarters in Delhi till 1954. 


In August, 1953, M.H. & Co., of Toronto, took over the entire world interest of a company 
called Harry Ferguson Ltd., Coventry, in England and changed their name into M.H.F. Limited, 
The English Company taken over by M.H. & Co., was operating in India, through its subsidiary, 
H.F. (India), Ltd., Bangalore, whose activities also were absorbed by M.H. & Co. Ltd., ie., M.H.F. 
Limited, Toronto, and the trading in India was continued in the name of M.H.F. (India), Ltd. 
The New Delhi Office of the plaintiff and others was transferred to Bangalore on and from Ist April, 
1954, though his employer was still M.H.F., Ltd., Toronto. M.H.F. (India), Ltd., made a return 
to the Registrar under section 593 (a) of the Companies Act, 1956, showing that the name of the 
company was changed from M.H.F. Ltd., (India) to M.F. (India) Ltd., (which is the second defen- 
dant in the suit) with effect from 1st April, 1958, and that M.H.F. (India) had its established place 
of business in India at No. 4, Cunningham Road, Bangalore. The name ofthe Company at Toronto 
was also changed into M.F. Limited (the 1st defendant tn the suit). 


In 1960, the Toronto company, of which the United Kingdom company was a part, evolved a 
plan to start a new company to be registered ın India to manufacture M.F. Products. The com- 
pany thus formed was T and F. E. (P.) Ltd. (Tafe); all the permanent employees of M.F. (India), 
Ltd., Bangalore, except, the plaintiff and some others, were absorbed by the newly formed company 
(TAFE), and the plaintiff’s services were terminated by a notice dated 30th November, 1960, with 
effect from Ist January, 1961. The plaintiff alleged that this was a breach of the permanent con- 
tract of service entered into by the Ist defendant in 1945 and that the 1st defendant was liable for 
breach in damages and that the second defendant, as the representative of the Ist defendant, was 
also lable, as the party who actually issued the notice of termination. The suit was filed in the 
Marna High Court on 30th November, 1960, after obtaining leave under clause 12 of the Letters 

tent. 


M.F. (India), Ltd., who had given No.4, Cunningham Road, Bangalore, as their address, 
shifted their office to No. 12 McLean Street, Bradway, Madras-1, with effect from 3rd March, 1961, 
which they duly notified to the Registrar, and they also stated under section 592 (1) (d) of the 
Companies Act, 1956, that the name of the person resident in India authorised to accept service 
of process and other notices-or documents on their behalf was M/s. Fraser and Ross, at No. 12, 
McLean Street Broadway, Madras-1. 


The defendants, infer alia, raised the plea of want jurisdiction on the ground that no part of the 
cause of action arose within the jurisdiction of the High Court and that the grant of leave could not 
avail the plaintiff to any extent. The plaintiff relied on the Rules of Private International Law 
relating to foreign companies to sustain the jurisdiction of the High Court. 


Held: (1) The very furnishing of the address at No. 12, McLean Street, Broadway, Madras-1; 
as the principal place of business of the second defendant and the name of M/s. Fraser and Ross, 
12, McLean Street, Madras-1, as the persons authorised to accept on its behalf service of rocess, 
notice or document, under section 592 (e) and (d), was sufficient to confer jurisdiction on the High 
Court of Madras according to the Rules of Private International Law, so far as the second defen- 
dant was concerned, and that by his furnishing of address and the name of the persons authorised 
to receive process, etc., had in advance submitted to the jurisdiction of the High Court and such 
submission would clothe the Court with jurisdiction in the international sense, so as to be recognised 
by Courts in England where the second defendant was incorporated. 


(2) The second defendant, in addition to the plea of want of jurisdiction under clause 12 
of the Letters Patent, had also gone on to plead on the merits of the case ; and it is well settled 
that where a defendant has, besides enterring protest against the jurisdiction of the Court, gone on 
to plead on the merits of the case, must be held to have voluntarily appeared and submitted to the 
jurisdiction of the Court, which submission itself would give jurisdiction to the High Court, in the 
international sense, to try the suit against him, and the second defendant could not afterwards turn 
round and plead that the Court had no jurisdiction against him. 


To constitute submission in the international sense, it would not be necessary that the defen- 
dant should actually participate in the trial, it would be enough if he has pleaded on the merits of 
the case, because thereby he has disclosed an intention to take the chance of a decision on the merits 
of the case. 

Therefore, having regard to the Rules of Private International Law, and the provisions of 
sections 592 to 596 of the Companies Act, and on account of the returns submitted by the 
second defendant to the Registrar, it must be held that the said defendant is present in Madras and 
has submitted in advance to the jurisdiction of the High Court : in addition the second defendant 
having pleaded on the merits also, must be held to have submitted to the jurisdiction. 


Though the first defendant had not submitted any returrns to the Registrar under sections 
592 to 596 of the Companies Act, it must be held that the High Court has jurisdiction against the 
first defendant also from the international point of view, as the liability of the first defendant, as 
set out in the plaint _was so mixed up with the liability of the second defendant that, for a proper 


adjudication o the‘claim of the plaintiff, it was necessary to have the presence of the first defendant 
0. 


When any person out of the jurisdiction is a necessary or proper party to an action proper! 
brought against some other person duly served within the ction, the Court would have pas 
diction against the former party as well. 
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The first defendant also had pleaded on the merits of the case besides protesting the jurisdiction 
of the Court on the ground that no part of the cause of action had arisen in Madras. 


- The first defendant had also given a power-of-attorney to M/s. King and Patridge, Solicitors 
Madras, for defending the suit not merely in the High Court but also in any appeal therefrom and 
in execution, thereby disclosing a clear intention to submit to the jurisdiction of the High Court, 
and had also participated in the trial to some extent. 


Quaere : Whether the second defendant could be said to “ dwell” within the jurisdiction 
under clause 12 of the Letters Patent (Madras) on account of having given No. 12,McLean Street, 
as their principal place of business and M/s. Fraser and Ross, No. 12 McLean Street, Madras, 
as the persons authorised to receive notice on their behalf ? 


Civil Suit for damages for brcach of contract of life time service. 


The Advocate-General (V. K. T. Chari), T. M. Kasturi and A. K. Sriraman, 
for Plaintiff. 
V. Thyagarajan instructed by King & Pairidge, for Defendants, 


The Court made the following 


ORDER.— The fourth issue in the suit is “ Has this Court jurisdiction to entertain 
the suit.2” This issue has been argued as a preliminary issue and since it goes to 
the root of the matter, namely, the jurisdiction of this Court to entertain the suit, 
it has been felt desirable to give a finding on this issue now itself. 


The plaintiff is one P. S. Anant Narayan and there are two defendants. Both 
of them are foreign companies, the first Massey Ferguson, Ltd., is incorporated in 
Toronto Canada; and the second Massey Ferguson (India), Ltd., is incorporated in 
the United Kingdom. It is necessary to have a brief idea of the plaintiff’s case for 
the purpose of the issue of jurisdiction. The plaintiff was employed in the Tata 
Oil Mills Company, Ltd., Bombay. He went over to Canada in 1944 to undergo some 
training and for higher studies. While there, he came into contact with the foreign 
company called Massey Harris Co., Ltd, and they employed him as their 
representative in India. This was in 1945 and according to the plaintiff his employ- 
ment was on a permanent basis. He of course had his prior appointment with the 
Tata Oil Mills Company, Ltd., terminated. He returned to India and worked as 
the representative of Massey Harris Co., Ltd., India, with headquarters in New Delhi 
till 1954. He was admitted to the pension scheme of Massey Harris Co., Ltd., 
according to which his normal age of retirement would be 65 years. 


In August, 1953 Massey Harris Co., Ltd., Toronto had acquired the entire world 
interest of Harry Ferguson, Ltd., Coventry, England, and for the purpose of 
convenience addedthe name Ferguson to their name so that their new name became 
Massey Harris Ferguson, Ltd., Now Harry Ferguson, Ltd., Coventry had been 
operating in India through its subsidiary company Harry Ferguson (India), Ltd., 
Bangalore. When Harry Ferguson, Ltd., Coventry, England was absorbed by” 
Massey Harris Co., Ltd., Toronto, the activities of Harry Ferguson (India), 
Ltd., Bangalore, were also absorbed by Massey Harris Co., Ltd., that is, Massey 
Harris Ferguson, Ltd., Toronto. For operational purposes, the trading in India was 
continued in the name of Massey Harris Ferguson (India), Ltd. Consequent upon 
this, the New Delhi Office of the representative of Massey Harris, Co., Ltd., Toronto, 
in India, that is the plaintiff and two others was also transferred from New Delhi 
to Bangalore. With effect therefore from Ist April, 1954, the plaintiff came to work 
at Bangalore with Massey Harris Ferguson (India), Ltd. His salary and expenses were 
paid in Indian rupee by that Company but it was only for administrative convenience 
and the plaintiff states that Massey Harris Ferguson, Ltd., Toronto was still paying 
a portion of his salary in Canada adjusting it as his contribution to the pension and 
insurance scheme at Toronto. According to him his employer was still the Massey 
Harris Ferguson, Ltd., Toronto, and Massey Harris Ferguson (India) Ltd., was only a 
representative of Massey Harris Ferguson, Ltd., Toronto. At this stage reference 
may be made to Exhibit P-58 which is a certified copy of the returf-made by Massey 
Harris Ferguson (India), Ltd., to the Registrar under the Indian Companies Act, 
1956, under the provisions of section 593 (a) showing that the name of the company 
was changed from Massey Harris Ferguson (India), Ltd., to Massey Ferguson 
(India), Ltd., with effect from Ist April, 1958. It further shows that Massey Harris 
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Ferguson (India), Ltd., had its established place of business in India at No. 4, Cun- 
ningham Road, Bangalore. This is with reference to the provisions of section 592 of 
the Indian Companies Act, 1956 to which I shall refer in detail presently. Massey 
Ferguson (India), Ltd., the name of the company as altered is the second defendant 
in the present suit. The reason why I have thought fit and convenient to refer to 
Exhibit P-58 at the present stage is that the plaint itself does not clearly mention when 
and how the name of Massey Harris Ferguson (India), Ltd., was changed as Massey 
Ferguson (India), Ltd., Bangalore. In fact paragraph 20 reads as though the change 
had been effected even on Ist April, 1954. Nothing however turns on that so far 
as the present issue is concerned. Again it will be noted that the first defendant is 
the suit is described as Massey Ferguson, Ltd., and there is no express statement in 
the plaint as to how and when the name of Massey Harris Ferguson (India), Ltd. 
who according to the plaint is the employer of the plaintiff became altered as Massey 
Ferguson, Ltd. But it is assumed in the plaint that the first defendant company 
Massey Ferguson, Ltd., is none other than Massey Harris Ferguson, Ltd. That again 
is not a point on which anything material turns so far as the present issue is concerned. 
We must proceed on the basis that according to the plaint the first defendant com- 
pany is his employer and the second defendant is the representative of the first defen- 
dant. In fact that is the averment in paragraph 25 of the plaint. 


In 1960 due to industralisation policy of the Government of India, it became 
necessary to start the manufacture of agricultural tractors and farm machinery in 
India. The Toronto company of which the United Kingdom company was a part 
evolved a plan to form a new company to be registered in India to manufacture Massey 
Ferguson products. The company thus formed was Tractors and Farm Equipment 
(P.) Ltd., briefly known as Tafe. With the exception of the plaintiff and a few others, 
all the permanent employees of Massey Ferguson (India), Ltd., Bangalore, were 
absorbed by Tafe but the plaintiff’s services were terminated by notice dated 30th 
November, 1960 from the Resident Director, Massey Ferguson (India), Ltd., Ban- 
pare with effect from Ist January, 1961. The plaintiff complains that this was a 

reach of the permanent contract of service entered into by the first defendant 
company in 1945 and says that the first defendant company is therefore liable for the 
breach in damages and that the second defendant as the representative of the first 
defendant and as the person who actually issued the notice is also liable. The suit 


” was filed on 30th November, 1961, claiming a sum of Rs. 1,00,000 as damages. 


Section 592 of the Indian Companies Act, 1956, so far as is material states : 


“ (1) Foreign companies which, after the commencement of this Act, establish a place 
of business, within India, shall within one month of the establishment of the place of business, 
deliver to the Registrar for registration :— 

(a) a certified copy of the charter, statutes or memorandum and articles of the company 
or other instrument constituting or defining the constitution of the company, and if the instru- 
ment is not in the English language, a certified translation thereof ; 


(6) the full address of the registered or principal office of the company : 
(c) a list of the directors and secretary of the company, containing the particulars men- 
tioned in sub-section (2) ; 


(d) the name and address or the names and addresses of some one or more persons resi- 
dent in India authorised to accept on behalf of the company service of process and any notices 
or other documents required to be served on the company ; and 


(e) the full address of the office of the company in India which is to be deemed its prin- 
cipal place of business in India.” 

Section 593 of the Act says that if any alteration is made or occurs in, among 
other things, the principal place of business of the company in India, the company 
shall deliver to the Registrar a return containing the prescribed particulars of the 
alteration in compliance with the provisions of section 592. Massey Ferguson (India), 
Ltd., had given No. 4, Cunningham Road, Bangalore, as their address* but with 
effect from 3rd March, 1961, it was shifted to No. 12, McLean Street, Madras-1, and 
the name of the persons resident in India authorised to accept on behalf of the com- 
pany service of process and other notices or documents required to be served on the. 
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company under section 592 (1) (d) was mentioned as Messrs. Fraser and Ross, 
Chartered Accountants, No. 12, McLean Street, Madras-1. This is not disputed. 
That is why the second defendant is thus described in the cause-title, of the plaint: 

“Massey Ferguson (India), Ltd., formerly of No. 4, Cunningham Road, Banglaore, now at 
No. 12 McLean Street., G.T., Madras.” 

Paragraph 3 of the plaint also refers to Messrs. Fraser and Ross at No. 12, McLean 
Street, G. T., Madras. Though the plaint states that-both the defendants have given 
the address under section 592% of the Companies Act, 1956, as that of Messrs. 
Fraser & Ross, No. 12, McLean St., G. T., Madras-1, the statement is correct only 
in respect of the second defendant but not in respect of the first defendant. 
Factually it does not appear that the first defendant as such has furnished any 
address to the Registrar under section 592 of the Indian Companies Act, 1956. 


Application No. 2062 of 1961 was filed by the plaintiff seeking leave of the Court 
to file the suit and leave was granted. The application for leave quoted Clause 12 
of the Letters Patent but the affidavit in support of the application does not mention 
any facts material for obtaining leave. The position in that respect has to be ex- 
plained further because that is the main contention of the counsel for the defendants 
on the question of the jurisdiction of this Court. Claue 12, so far as is material, 
says : 
“ And we do further ordain that the said High Court of Judicature at Madras in the exer- 
cise of its Ordinary Original Civil Jurisdiction, shall be empowered to receive, try and determine 
suits of every description if, in the case of suits for land or other immovable property, such land 
or property shall be situated or, in all other cases, if the cause of action $ have arisen, either 
wholly, or, in case the leave of the Court shall have been first obtained, in part, within the local 
limits of the ordinary onginal jurisdiction of the said High Court, or if the defendants at the 
time of the commencement of the suit shall dwell or carry on business, or personally work for 
gain within such limits.” 

With reference to Clause 12, it will be seen that in order to obtain leave of the 
Court it is necessary to state that the cause of action had arisen in part within the 
local limits of the ordinary original jurisdiction of this Court. The affidavit does not 
contain such an averment but refers to the plaint. The relevant portion of the plaint 
relating to the cause of action is para. 27 and it reads: 

“The cause of action for the suit arose partly in Canada where the contract of service was 
entered into in November, 1945 and, partly in Bangalore, where the wrongful termination was 
effected in November, 1960, and partly in Madras, where the first and second defendants have 
furnished their address for service of process and where the defendants have their registered 
office from 1st January, 1961.” 

It is a question for consideration whether on the allegations in the plaint any 
part of the cause of action can be said to have been arisen within the limits of the 
ordinary original jurisdiction of this Court. In fact the whole scope of the contention 
of the two defendants on the question of jurisdiction as raised in the written state- 
ment is that no part of the cause of action arose within the jurisdiction of this Court 
and that the obtaining of leave cannot be availed of by the plaintiff to any extent 
(vide paragraphs 3 and 23 of the written statement of the first defendant and para- 
graphs 3 and 22 of the written statement of the second defendant). 


Sri V. K. Thiruvenkatachari, the then Advocate-General, who appeared for 
the plaintiff along with Sri T.M. Kasthuri and Sri A.K. Sriraman, no doubt faintly 
relied on the grant of leave, but beyond just mentioning it, he did not argue the 
point, and Sri T. M. Kasthuri and Sri Sriraman who continued the arguments have 
not endeavoured to pursue the point. To put it at the least, I doubt very much 
whether on the allegations in the plaint any part of the cause of action can be said 
to have arisen in Madras, and that being the case I do not think the grant of leave 
can avail the plaintiff to any extent. I therefore turn to the main argument for the 
plaintiff to sustain the jurisdiction of this Court. 


The nmin attempt of the plaintiff’s learned Counsel was indeed to sustain the 
jurisdiction of this Court not so much on the provisions of clause 12 of the Letters 
Patent but on the grounds of the Rules of Private International Law relating to foreign 
companies as defendants. They urged that what the plaintiff is keen on is to secure 
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a judgment of this Court which will be recognised as internationally valid, by say 
the Courts in Toronto and in United Kingdom if it became necessary to enforce 
this judgment in the respective places of incorporation of the two defendants. Hence 
they urged that the criteria which must be applied for deciding the jurisdiction of 
this Court to entertain the present suit must be judged according to the Rules of 
Private International Law, and in particular the Rules by which a foreign Court, 
say, of Canada or United Kingdom, will recognise a judgment of this Court. As a 
corollary of this it is urged that the criteria which must be applied by this Court on 
the question of jurisdiction must be those Rules of Private International Law relat- 
ing to foreign companies figuring as defendants. It is said that there are two such 
criteria which are relevant as conferring jurisdiction on this Court : (1) the presence 
of the foreign company within the jurisdiction of this Court at the time of the institu- 
tion of the suit or the service of summons, and (2) submission by the foreign com- 
pany to the jurisdiction of this Court. It is urged that both the criteria have been 
satisfied in the case of each of the defendants. It is said that the existence of juris- 
diction in the International sense cannot be excluded by the terms of the limita- 
tion of the jurisdiction of this Court contained in clause 12 of the Letters Patent. 
It is further argued that even if, for the sake of argument, clause 12 of the Letters 
Patent should be held to be the limiting factor, the criterian of clause 12 has also 
been satisfied in that each defendant can be said to dwell or carry on business within 
the limits of this Court. 


The criteria prescribed in Clause 12 of the Latters Patent governing the juris~ 
diction of this Court are primarily intended to demarcate the sphere of jurisdiction 
of this Court and the subordinate Courts in this State or of other Courts in this 
country, and are not directed to the determination of the jurisdiction from the inter- 
national point of view. Thus, if the cause of action wholly arises within the juris- 
diction of this Court, that alone is sufficient to confer jurisdiction on this Court 
under clause 12 and that is one of the primary criteria for the jurisdiction of the 
Court. But in Private International Law the cause of action is irrelevant. In 
other words, merely because the cause of action has arisen within the jurisdiction 
of this Court, this Court’s judgment cannot be expected to be recognised in a foreign 
Court. It is indeed well settled that such criteria as cause of action which are good 
determinants of the jurisdiction of the Court from the domestic or local point of 
view may not be valid to give international efficacy to the judgment of the Court. 
The criteria which determine the international efficacy of the judgment of a Court 
are different. Now, so far as it will be necessary for the plaintiff to secure a judg- 
ment which can be expected to be recognised by foreign countries like Canada or 
United Kingdom, it seems to me he is justified in asking the Court to hold that if 
this Court can pronounce a judgment which can be expected to be recognised by 
these foreign Courts under the Rules of Private International Law, it has jurisdic- 
tion to try the suit irrespective of the criteria prescribed under clause 12 of the Letters 
Patent. Further, in so far as jurisdiction can be derived with refernce to the rele- 
vant provisions of the Indian Companies Act, 1956, it would seem to be a valid 
ground for the existence of jurisdiction in view of clause 44 of the Letters Patent 
Clause 14 runs: 


“ And we do further ordain and declare that all the provisions of these Our Letters Patent 
are subject to the Legislative powers of the Governor-General in the Legislative Council, and 
also of the Governor-General-in-Council under section 71 of the Government of India Act, 1915, 
and also of the Governor-General in cases of emergency under section 72 of the Act, and may 
be in all respects amended and altered thereby.” 


_ Now, in the place of “ Legislative powers of the Governor-General in the Legis- 
lative Council ” we may substitute “ the powers of Parliament under the Constitu- 
tion of India, List 1 of the Union List, VII Schedule, under Article 246 of the Con- 
stitution. The Companies Act, 1956, is a valid Act passed under the provisions 
of the VII Schedule, in particular under Item 16 (foreign jurisdiction) and Item 44 
(Incorporation, regulation and winding up of corporations whether trading or not 
with objects not confined to one State, but not inglyding universities), Section 596 
of the Companies Act says that : = 
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“ any process, notice or other document required to be served on a foreign company shall 
be deemed to be sufficiently served if addressed to any person whose name has been delivered to 
the Registrar under the foregoing provisions of this part and left at or sent by post to the address 
which has been so delivered.” 

If the provisions of the Companies Act, 1956, sections 592 to 596, are suffi- 
cient to confer jurisdiction on this Court with respect to either or both of the two 
defendants, the existence of jurisdiction derived from such provisions will be saved 
by Article 44 of the Letters Patent from the limiting provisions of clause 12 of the 
Letters Patent. I shall therefore concentrate on the question whether, according 
to the Rules of Private International Law, this Court has jurisdiction against the 
we defendants. It will be convenient to take up first the case of the second defen- 

ant. 


As already stated the second defendant had before the date of the filing of the 
suit given to the Registrar under the Companies Act the name and address of Fraser 
& Ross, No. 12 McLean Street, Madras-1, for the purpose of section 592 (d) and (e). 
Thus in Exhibit P-55 dated 23rd March, 1961 Fraser & Ross write back to the 
plaintiff thus: 

“We have to inform you that we have been appointed as the persons authorised to accept 
service of process and documents on behalf of the company under section 592(1) (d) of the Com- 

nies Act. In these circumstances, any notices which you may wish to send to the company may 
e addressed to us if you so desire, and we will then pass the same on to the company in England 
for its attention.” 

Exhibit P-57 is a certified copy issued by the Registrar of Companies to the plaintiff 
showing the list of places furnished by the second defendant to the Registrar pur- 
suant to section 594 (3) and that mentions the principal place of business, as No. 12, 
McLean Street, Madras-1, and the persons authorised under section 592 (1) (d) 
as Fraser and Ross in the above premises. Now this shows two things. The first 
is that under the companies Act,1956,the second defendant statedthat No.12, McLean 
Street, Madras-1, was his principal place of business and secondly that it mentioned 
Fraser and Ross, No. 12, McLean Street, Madras-1, as the persons authorised to 
accept on behalf of the company service of process and any notice or other document 
required to be served on the company. I have already drawn attention to section 596 
which says that any process, notice or other document required to be served on the 
foreign company shall be deemed to be sufficiently served if addressed to the person 
whose name has been delivered to the Registrar under the foregoing provisions, Now, 
that was the address which the plaintiff utilised for service on the second defendant. 
But apart from the fact, the very furnishing of that address under section 592 (e) 
and the name Fraser and Ross under section 592 (d) is sufficient to confer jurisdic- 
tion on this Court according to the Rules of Private International Law so far as the 
second defendant is concerned. This conclusion can be reached from two lines 
of approach though in essence the two lines of approach are really two different 
aspects of the same thing. The first line of approach is to consider what for instance 
the High Court in England would do, if it were asked to try a suit such as this against 
a foreign company, that is, a company not incorporated in England and say incor- 
porated in Germany or France. The second line of approach is whether the Courts 
in England would recognise the judgment given by this Court against the second 
defendant if and when the plaintiff seeks to enforce that judgment in the Courts in 
England. So far as the second defendant is concerned, whichever line of approach 
is pursued, the answer is in favour of the plaintiff. 


It may be useful to point out that the leading text books on Private International 
Law like Cheshire’s Private International Law or Dicey’s Conflict of Laws also treat 
the subject from these two lines of approach. Thus in Cheshire’s Private Interna- 
tional Law, Chapter IV, section B the competence of English Courts to entertain 
cases that involve some foreign element is discussed. (Pages 104 to 121, Fifth 
Edition, 1957, pages 106 to 127 of the Sixth edition, 1961). That is the first line of 
apoa In Chapter XVII relating to foreign judgments in Part Itt, ‘ Action- 
ability of Foreign Judgments’ under the heading “ Pre-requisites of actionability ” 
the competence of the foreign‘Court is discussed (pages 608 to 626 of 5th edition 
and pages 640 to 658 of the 6th edition) and the opening sentence is revealing ; 
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“ The first overruling essential for effectiveness of a foreign judgment in England is that the 
adjudicating Court should have had jurisdiction in the international sense over the defendant.” 


That is the second line of approach. 


Similarly in Dicey’s Conflict of Laws, 7th edition, 1958, the first line of approach 
relevant for us, namely, jurisdiction of the English Court over a foreign defendant 
in actions in personam is discussed in Rules 23, 25 and 26 and the international validity 
of foreign judgments recognised in England is discussed in Chapter 29, Rule 189. 


Taking the first line of approach, Cheshire has redrafted the first few pages 
of Chapter IV, section-B in his sixth edition, but for our present purposes it may 
be taken that there is no substantial difference. He emphasised that there are two 
pringiples governing the jurisdiction of the English Court to entertain cases © 
involving a foreign element; the first, the principle of effectiveness and the second, 
the principle of submission. The principle of effectiveness 1s the more dominant 
principle where there is a conflict between the two principles. The principle of 
effectiveness means that a Judge is not competent to pronounce a judgment if he 
cannot enforce it within his own territory. Power in this connection signifies physical 
power that exists when the property which is the subject-matter of the suit is in 
England or when the defendant is present in England at the time of the service of 
the writ. So far as actions im personam are concerned, what matters is the presence 
of the foreigner. If he is served with the King’s writ when he js present in England, 
the Court can compel him subsequently to submit to the decree and will have juris- 
diction. Cheshire bas criticised this criterion as suffering from the infirmity that a 
foreign Court is not likely to respect a judgment founded on such transitory presence 
of the foreigner in England. But Cheshire himself recognises that that is the law 
in England and that unless the matter is altered by statute, there is no escape from 
the proposition that mere transient presence of the defendant in England, how- 
ever short his stay may be, renders him amenable to the jurisdiction of English 
Courts (vide page 109 of fifth edition). Perhaps the juristic justification for this 
rule in England is that when a writ or notice is served while the defendant is 
in England, the action itself could be tried forthwith and the defendant could be 
asked to obey it and therefore the defendant cannot avoid that result merely because 
he is permitted to return to his country after being served with the writ. With 
respect to the other principle of submission, Cheshire expressly refers only to what 
may be called advance submission, that is, even a foreigner may contract explicitly 
or implicitly to submit to the jurisdiction of a Court to which he would not other- 
wise be subject. Thus in the case of an international contract, it is a common and 
extensive practice that the parties, one or even both of whom, some resident abroad, 
do agree that any dispute arising between them shall be settled by the English Court 
or by an arbitrator in England. The party to such a contract having consented to 
the jurisdiction cannot afterwards contest the binding effect of the judgment (vide 
pages 108 and 109 of sixth edition and page 106 of fifth edition of Cheshire). Cheshire 
then points out that the basic principle of English law that no action in personam 
will lie against a defendant unless he has been served with the writ while present in 
England or unless he has submitted to the jurisdiction, often precludes the plaintiff 
from enforcing a claim in what under the circumstances is the most proper forum. 
For instance, the fact that a tort is committed in England or that a contract has 
been made and broken in England does not alone render the English Court compe- 
tent even though the defendant is domiciled and ordinarily resident in the country, 
he cannot be served with the writ in England or he does not submit to the juris- 
diction. Even an English debtor can escape abroad before the issue of the writ 
and in such a case the judicial machinery of England cannot be put in motion and 
the only remedy.of the aggrieved party in such a case is to follow the wrong-doer 
to his place of residence in accordance with the maxim actor sequitur forum rei. 
(The plaintiff follows the Court), Owing to considerations of this nature an entirely 
new kind of jurisdiction, generally called assumed jurisdiction, was introduced by 
the Common Law Procedure Act, 1852, which gave the Courts a discretionary power 
to summon absent defendants, whether English or foreign. The exercise of this 
jurisdiction is now governed by Order 2, of the Rules of the Supreme Court, Order 
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2, Rule 1 (e), for instance, provides for such power where the action is brought to 
enforce, rescind, dissolve, annul or otherwise affect the contract or to recover 
damages or other relief for or in respect of breach of contract in the cases specified 
there, one of which is where the contract is made in England or where the action 
is in respect of breach which has in fact been committed in England or a contract 
wherever made. Similarly Order 11, Rule 1 (ee) speaks of a case where action is 
founded on tort committed within the jurisdiction (of England) ; Order 11, Rule 1 
(g) speaks of a case when any person out of jurisdiction is a necessary or proper 
party to an action properly brought against some other person duly served within 
the jurisdiction. 

Taking Dicey we have the following general principles 3 and 4 at page 171 :— 


‘3. The Courts of any country are considered by English Law to have jurisdiction over 
(i e., to be able to adjudicate upon) any matter with regard to which they can give an effective 
judgment, and are considered by English Law not to have jurisdiction over (i.e., not to be able to 
adjudicate upon) any matter with regard to which they cannot give an effective judgment. 


4. The Courts of any country are considered by English Law to have jurisdiction over any 
person who voluntarily submits to their jurjsdiction.” 


` Rule 23 stated by him is :— 


“ The Court has jurisdiction in an action where any person who has by his conduct precluded 
himself from objecting to the jurisdiction of the Court.” 


This is on the principle of submission. M[lustrations 3 and 4 therein may be 
referred to. 


Rule 25 states : 


“When the defendant in an action jn personam is at the time for the service of the writ iR 
England, the Court has jurisdiction in respect of any cause of action in whatever country such cause 
of action arises, subject however in thecase of actions under Carriage by Air Act, 1932, or in 
respect of claims to which section 4 of the Administration of Justice Act, 1956, applies and the 
limitation therein respectively contained.” 

Under this rule (pages 177 and 178) under the heading ‘‘ Where the defendant 
is a corporation ” the author refers to the provisions of sections 407 to 414 of the 
English Companies Act, 1948, corresponding to sections 592 to 596 of the Indian 
Companies Act and points out that where service is effected in accordance with such 
provisions it is a valid service against the foreign corporation, and it is observed: 

“The ground of this rule is that the establishment of business means submission to English 
jurisdiction.” ` 

Three cases are quoted in support and they will be discussed in due course 
by me. Then he states Rule 26 thus: 

“ When the defendant in an action in personam is, at the time for the service of the writ not in 
England, the Court has (subject to the exceptions hereinafter mentioned) no jurisdiction to enter- 
tain the action.” 

The exceptions are generally those mentioned in Order 11 Rules 1 and 2 (a) 
of the Rules of the Supreme Court. 


Thus in effect both Dicey and Cheshire agree on the general principles and 
circumstances under which the English Court will have a jurisdiction in actions 
in personam over a foreign defendant. 


Reference may also be made to the special chapters relating to Corporations 
in the two books (Cheshire’s Book, Chapter 7, Part 7, pages 193 to 202 of fifth 
edition, pages 199 to 209 of sixth edition and in Dicery’s book, Chapter 16, in 
particular pages 476 and 477). 


I stated above that Dicey has referred to three cases at page 178 (note 12) of 
his book with reference to the position of foreign corporation as defendants in 
England. Those cases are Employers Liability Assurance Corporation v. Sedgwick 
Collins & Co.1, Sebatier v. The Trading Co.* and The Madrid®. Of these three 
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cases it is necessary to refer in detail to the first case because it is a case decided by 
the highest authority in England, the House of Lords, and is very useful for the 
case before us. The facts were these. A Russian Insurance Company (called the 
Russia Insurance Co.) having its principal office at Petrograd and a branch office 
in London in accordance with section 274 of the Companies Consolidation Act, 
1908 (corresponding to section 407 of the Act of 1948 and section 592 of the Indian 
Act) filed with the Registrar of Companies in England the name of one Collins as 
its authorised representative to accept service of process on its behalf. By a series 
of decrees passed in 1918 the Soviet Government purported to put all Insurance 
Companies in Russia into liquidation and to appropriate their property. In the 
spring of 1923 Collins sent a notice to the Registrar that the company which he 
represented had ceased to exist and at his request the notice was placed upon the 
file. But his name was not removed. In the summer of the same year Sedgwick 
Collins & Co., Ltd., (respondents before the House of Lords) brought an action 
against the Company by specially endorsed writ for payment of a sum of money 
claimed to be due to them in respect of certain insurance transactions. ‘The writ 
was served upon Collins. He protested that he had no power to act for the 
Company but the protest was not heeded and the judgment was signed in default 
of his appearance. In 1924,' Sedgwick Collins & Co., Ltd., in execution of the 
judgment, obtained a garnishee order nisi attaching the liability of debts due from 
Employer’s Liability Assurance Corporation, Ltd., (the appellant before the House 
of Lords) to the judgment-debtors (Russian company). The Employer’s Liability 
Assurance Corporation, Ltd., took out summons against Sedgwick Collins & Co., 
to have the judgment (in the action against the Russian Company) set aside, and 
the respondents (Sedgwick Collins & Co, Ltd.), applied to have the garnishee order 
nisi made absolute or an issue directed as to whether the debts were really due from 
the appellant to the Russian Company. The Master, and on appeal, Fraser, J. 
dismissed both the applications. Shortly after that an order was made for wind- 
ing up of that Company in England. The Court of Appeal, after ascertaining from 
the liquidator that he did not propose to question the judgment which had been 
obtained by the respondents against the Russian Company, refused to set: aside 
the judgment, and, as regards the garnishee proceedings, they directed an issue as 
to whether as contended by the Employers’ Liability Assurance Corporation, Ltd., 
no debt was due from them to the judgment-debtors. The Employers’ Liability 
Assurance Corporation, Ltd., preferred the appeals which came up before the House 
of Lords. All the five Lords agreed that the appeals should be dismissed. But 
while four of the Lords were in agreement on the points now relevant for us, the 
fifth, Lord Blanesburgh differed on the short ground of the fact of the winding up 
order. It is necessary to explain in detail the ground of the decision of the several 
Lords. 


Viscount Cave, L.C., pointed out in the first place that the decrees in Russia 
did not have the effect of dissolving those insurance companies but only put them 
into liquidation. The difference was thus explained. A company which has been 
dissolved no longer exists as a corporate entity capable of holding property or being 
sued in any Court, but a company in liquidation, although the administration of 
its affairs has passed to the liquidators, retains its corporate existence. If the liquida- 
tion should be annulled, the company will resume its title to any property and in 
the meantime it retains its title to any property not taken away from it, including, 
in the particular case, the property and rights of the company in countries foreign 
to Russia which were not effectively taken from it by the Russian legislation, so 
that the decrees of Russian Courts did not constitute an impediment to the validity 
of the judgment obtained against them by the respondents. It was contended by 
the appellants that the judgment was defective as having been obtained under a 
writ served upon Collins after the Russian Company had ceased to carry on business 
in England and after the notice of 27th March, 1923 had been sent to the Registrar 
and entered in the file. Viscount Cave repelled this ‘contention’ on two grounds. 
The first is that the name of Collins still remained upon the file as representing the 
Russian Company at the time the writ was served upon them and secondly, long after 
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the Russian Company had ceased to carry on business in England and had been 
put into liquidation Collins was conducting correspondence on behalf of that 
Company. Viscount Cave proceeded to point out that there was a further answer 
in that the liquidator appointed after the liquidation in England had stated that 
he was not contesting the validity of the judgment obtained by the respondents 
against the Russian company and that put the matter beyond controversy. As 
against that, the appellants urged that that was not enough to free them from risk 
so far as Russia was concerned because the Russian Government might not recognise 
the validity of the judgment and might still ask the appellants to pay over to the 
Russian Company or its successor amounts due from the appellants. Viscount 
Cave repelled this argument, observing that under the Rules of International Law 
which the Russian Government could be expected to recognise, the judgment was 
valid on the ground of express or implied submission to the jurisdiction of the Court 
in England. He observed : 

pene ee The Russian Company, having in accordance with the Companies Act, put upon file 


the name of a person authorised to accept on its behalf service of any process, thereby submitted 
to the jurisdiction of the English Courts and is bound by the Judgment obtained in those Courts.’” 


Lord Shaw agreed with Viscount Cave. 


Lord Sumner, after stating thatthe Russian Insurance Company was doing both 
original insurance business and reinsurance in England, employing Collins as their 
agent, and that to satisfy the requirements of section 274 of the Companies Consoli- 
dation Act, 1908, Collins had registered his name, observed that that in itself con- 
stituted complete submission to the jurisdiction of the High Court revocable only 
by the Company’s own act. At page 108 he observed : 


“ ... having submitted to the jurisdiction before and at the commencement of the proceedings, 
the company must be deemed, ın the absence of any provision to the contrary, to continue to sub- 
mit to the jurisdiction throughout, and that this judgment, signed after due service in default of 
appearance. is one which is binding onthe foreign company and ought to beregarded in all 
foreign civil jurisdiction.” 

At page 110 he observed that the service on Collins was valid. At page 112 
he reiterated that there was effective submission to the jurisdiction of the English 
Court on the part of the defendants and it could therefore be assumed that the 
Russian Courts would recognise the judgment. 


Lord Parmoor emphasised two reasons why in his opinion the judgment was 
valid ; (1) that the service on Collins who had been named by the Russian Company 
under section 274 amounted to the presence of the Russian company at the time 
of the service of that writ and (2) that the Russian Company by filing with the Regis- 
trar of Companies the name and address of Collins submitted voluntarily to the 
jurisdiction of English Courts and on that account could not subsequently be heard 
to object to such jurisdiction. Incidentally, with reference to the first point, he 
pointed out that the main object of section 274 was to take away any difficulty in 
the service of writ on foreign companies carrying on business in England, and in 
effect to place a foreign corporation for that purpose on the same footing as an 
English company and liable to the service of writ under a similar form of procedure. 


At page 116 he pointed out that so long as the name of Collins remained on the 
register, service on him was equivalent to service on the Russian company. He fur- 
ther observed that the Russian Insurance Company having taken advantage of the 
municipal law in England in order to secure business footing in England, the 
Government of Russia would recognise the conditions upon which alone its 
national, that is the Insurance Company, had obtained that advantage * 


Lord Blanesburgh, however, differed from this last mentioned reason, observ- 
ing that the purpose of section 274 of the Companies Act, 1948, as well as of its 
predecessor, section 35 of the Act of 1907 when it first appeared in statutory form, 
was not to lay down the conditions on which the foreign company might establish 
itself for business purposes in England in the sense that failure to comply with such 
conditions would result in termination of the business of the foreign Company. 
In the opinion of Lord Blanesburgh, the only consequence of non-compliance with 


qj ANANT NARAYAN Yy. MASSEY FERGUSON, LTD. (Venkataraman, J.). 561 


the provisions of section 274 would be the penalty of fine indicated in the Act and 
otherwise the foreign Company would not be restricted in the exercise*of any law- 
ful activity or hindered in the vindication of any of its rights. Lord Blanesburgh 
made these preliminary remarks so that the question might be considered without 
being influenced by such considerations. He then proceeded to observe that the 
service on Collins was not effective service and would not amount to submission 
because on the facts of that case it was known to Sedgwick, Collins & Co., that Collins 
had sent a letter to the Registrar stating that*the company had ceased to exist 
according to the decrees of Russia. But inthe opinion of Lord Blanesburgh the 
subsequent proceedings of the winding up of the company.in England by Romer, J. 
in the course of which the liquidator affirmed the correctness and validity of the 
Judgment which had been obtained previously by Sedgwick, Collins & Co., had 
international validity which would be recognised in Russia also. It was on that 
limited ground that he agreed that the appeals be dismissed. 


Now Viscount Cave, Lord Shaw, Lord Sumner and Lord Parmoor agreed in 
this, that the Russian Company, havińg given the name of Collins under section 274 
of the Companies Act, 1908, submitted to the jurisdiction of the English 
‘Court and that the service on Collins was good service. Lord Parmoor puts it 
on an additional ground, namely, that at the time of service of the writ, the Russian 
Company was present in England. 


This case was followed by Clauson, J. in Sebatier v. The Trading Co.1 and by 
‘Bucknill, J. in The Madrid?. 

Historically it may be pointed out that even before the enactment of the statu- 
tory provision in section 35 of the English Companies Act of 1908 (corresponding 
to section 592 of the Indian Companies Act, 1956) the position was the same even 
at Common Law.—See Higgin v. Comptoir D’ Escompte De Paris?, referred to by 
Lord Blanesburgh in Employers’ Liability Assurance Corporation v. Sedgwick, Col- 
Jins & Co.*. On this line of approach it must be held that the second defendant 
company, having furnished the name of Fraser and Ross, No. 12 McLean Street, 
Madras-1, in compliance with the provisions of section 592 (d) and (e) and section 
594 (3), thereby indicating Madras ds their principal place of business and Fraser 
and Ross as the persons authorised to accept service of process on behalf of the 
company, has in advance submitted to the jurisdiction of this Court and such 
‘submission would clothe this Court with jurisdiction in the international sense so 
as to be recognised by Courts in England where the second defendant is incorporated. 


I shall now take the second line of approach and discuss the ground on which 
judgments of foreign Courts are usually recognised., 


So far as the second defendant is concerned, the question will be the circums- 
tances under which a judgment given by this Court against the second defendant 
will be recognised in England where that company is incorporated. As already 
stated, the subject is discussed in Chapter 17 of Cheshire on Foreign Judgments, 
in particular in section 3-A ; and Chapter 29, in particular Rule 189 in Dicey, 
‘There are statutory enactments (Judgments Extension Act, 1863, Administration 
‘of Justice Act, 1920, Foteign (Judgments” Reciprocal Enforcement Act 1933) under 
which foreign judgments can be registered in England to have the same efficacy as a 
judgment obtained in England. But apart from such cases, the categories of cases 
‘of foreign judgments which will be recognised in England indeed seem to be well 
settled as laid down in Emanuel v. Symon® by Buckley, L.J. and in Rousillonv. 
Rousillon’ by Fry, J. Buckley, L.J. said: i 


“ In actions in personam there are five cases in which the Courts of this country will enforce 
.a foreign judgment : (1) where the defendant is a subject of the foreign country in which the 
judgment has been obtained ; (2) where he was resident in the foreign country when the action 
began ; (3) where the defendant in the character of plaintiff has selected the forum in which he is 
afterwards sued ; (4) where he has voluntarily appeared; and (5) where he has contracted to 
submit himself to the forum in which the judgment was obtained.” 





1. LR (1927) 1 Ch. 495. 4. L.R. (1927) A.C. 95. 
* 2. LR 1937 Probate 40. 5. L.R. (1908) 1 K B. 302 at 309. 
3. (1889) L.R. 23 Q.B.D. 519. a 6. (1880) L.R. 14 Ch. D. 371. 
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Cheshire points out that the last four cases given by the learned judge are covered 
by the two elements, presence and submission, and so far as the first case is con- 
cerned he expresses his own doubt about the juristic justification of the rule. But 
we are not concerned with that now. The treatment in Dicey also, though it is 
primarily from the point of view of the provisions of the Foreign Judgment Reciprocal 
Enforcement Act, 1933, also ultimately leads to the same results. 


Now it will be seen that, in so far as the second defendant, has, in compliance 
with the provisions of sections 592 to 596 of the Companies Act, submitted returns 
mentioning No. 12, McLean Street, Madras-1, as their princtpal place of business, and 
Fraser and Ross at that address as persons authorised to receive summons etc. on 
thir behalf, itis a case where the second defendant will come under the filth of the 
cases laid down by Buckley, L.J., namely, the defendant has contracted to submit 
himself to the forum in which the judgment was obtained. This is really a case of 
advance submission and does not offer any great difficulty. It would seem that in 
addition, the case of the second defendant would fall under the fourth of the cases 
laid down by Buckley L.J., namely, where the defendant has voluntarily appeared. 
That is because the second defendant has not merely stopped with protesting the 
jurisdiction of this Court (under clause 12 of the Letters Patent) but has gone on 
to plead on the merits of the case. Now it is well settled that so far as England 
is concerned, a judgment which may be rendered by this Court against the second 
defendant in such circumstances will be internationally valid and will have recogni- 
tion in England. Whether the defendant can be held to have voluntarily appeared. 
is in the last resort, a question depending on the facts and circumstances of each 
case. But for the purpose of the case against the second defendant, it is sufficient 
to emphasise that there is unanimity of opinion that where as in this case, the defen- 
dant has besides entering protest against the jurisdiction of this Court, gone on 
to plead on the merits of the case, he must be held to have voluntarily appeared and 
submitted to the jurisdiction of the Court, which submission itself will give juris- 
diction to this Court in the internationul sen e to proceed to try the case against 
the second defendant and render a judgment which would be effective in interna- 
tional law and recognised as such in England. In Dicey, Rule 189 states thus : 

“ Subject to the provisos to this Rule, a Court of a foreign country has jurisdiction to give 
judgment in personam capable of enforcement in England in the following cases :— 

First Case—If the judgment-debtor being a defendant in the original Court, submitted to the 
jurisdiction of that Court by voluntarily appearing in the proceedings otherwise than for the pur- 
pose of prone or obtaining the release of,property seized ‘or threatened with seizures, in the 
proceedings or o contesting the jurisdiction of that Court. i : , 

At page 1021 there is the following commentary ; 

“The first case—Appearance—This case rests on the simpleand universally admitted principle 
that a litigant who has voluntarily submitted himself to the jurisdiction of a Court by appearing 
before ıt cannot afterwards disputo its jurisdiction. Where such a litigant, though a defendant 
rather thana plaintiff, appears and pleads to the merits, without protesting the jurisdiction, there 
ig clearly a voluntary submission. This-is held to be such also where he does indeed protest the 
jurisdiction but nevertheless proceeds further to plead to the merits.” 

Four cases are quoted in support of. the last sentence. They are Boissiere v. 
Brockner!, Guiard v. DeClermont®, Richardson v. Allen® and Luke v Mayoh*. Of 
these two alone are available in the High Court library, namely Boissters v. Brockner® 
and Guiard v. DeClermont® and they support the proposition laid down. It is. 
unnecessary to discuss the facts of those cases in detail. 


It may perhaps be, however, of interest to note that at one time the extreme 
view appears to have been held in England that even in cases where the defendant 
appears merely to protest against the jurisdiction of the Court but does not plead 
on merits, that itself would be a case of voluntary appearance. But according to 
later judicial opinion, the tide is tetting in the opposite direction : See In re Dulles” 
Settlement (No.2) Dulles v. Vidler®, explaining the earlier case of Harris v. Taylor®. So. 





1. (1889) 6 T.L.R. 85, 86. 4. (1922) S.A.S.R. 385. 
2. L.R. (1914) 3 K.B. 145, 5. L.R. (1951) 1 Ch. 84 
3, (1915) 34 W.L.R. 606. 6 L.R. (1915) 2 K.B.53) 
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far as the second defendant is concerned, it is relevant to note that even in this later 
case, Inre Dulle’s Settlement (No. 2) Dulles v. Vidler 1, there are clear observations to 
the effect that where, in addition to protesting against jurisdiction, the defendant pleads 
on the merits of the case, it will amount to voluntary submission. The principle is 
simple, namely, that one of the elements conferring juri diction from the internationaf 
point of view is submission to the foreign Court, and where, in spite of the defen- 
dant being under no obligation to appear before the foreign Court, he chooses 
to do so for reasons best known to himself and pleads on the merits, it must be held 
that he has submitted to the jurisdiction and cannot afterwards object to the exer- 
cise of the jurisdiction against him by the foreign Court. Very often there may be 
some underlying motive for such appearance and pleading on merits, though it 
may not be apparent on the surface. For instance, the defendant may have the 
chance of acquiring some assets in the foreign country or his business may take him 
there and he may want to avoid proceedings against such assets or against his person 
and may on account of that reason think it worthwhile to contest the suit in the 
foreign Court on the merits and obtain a decision in his favour : where he takes 
the chance of such decision in his favour, he cannot afterwards turn round and say 
* that the Court had no jurisdiction against him. The decision of the foreign Court 
rendered in such circumstances creates a legal obligation on him to obey that judg- 
ment. : 

Though, so far as the second defendant is concerned, the enquiry may be pri- 
marily confined to the question as to how far the Courts in England will recognise a 
judgment rendered by this Court and therefore we need have to consider only the 
circumstances under which the foreign judgment will be recognised in England, 
still it will not be out of place to note that in India too, according to the decided’ 
cases, foreign judgments will be recognised under precisely the same circumstances 
as in England. The list of five categories of cases given by Buckley, L.J., has been 
adopted without dissent in two decisions of this Court: Ramanathan Chettiar v. 
Kalimuthu Pillai? and ‘Rama Ayyar v. Krishna Pattar®. These are cases where the 
judgment in a foreign Court was recognised by this Court. Another case which 
may be referred to is Subramania Ayyar v. Annaswami Ayyar*, Even, according to 
the principles laid down in these cases, the fact that the second defendant has plead- 
ed on the merits of the case will be a circumstance which will give jurisdiction to 
this Court against him. It may be added that in addition, the second defendant 
has given a power-of-attorney to Fraser and Ross, dated 26th June, 1962:to defend 
the suit not merely in this Court but also in any further appeals and in the stages. 
of execution. That only confirms the intention of the second defendant to sub- 
mit to the jurisdiction of this Court. 

Sri V. Tyagarajan appearing for the second defendant, however, urges that 
the principle of the validity of a foreign judgment in a case where the defendant has 
voluntarily appeared and submitted to the jurisdiction of the foreign Court cannot 
be invoked by this Court because according to the Counsel he has argued the ques- 
tion of jurisdiction Lefore the trial has commenced and this Court has not yet deli- 
vered the judgment on merits, whereas in the case of the foreign judgment it would 
be a case of judgment having actually been rendered and the question would only 
be whether it should not be recognised on the grounds of submission. ‘There is 
one preliminary difficulty in this submission, namely, that Mr. Tyagarajan is not 
right in saying that the trial has not even begun, because several exhibits were marked 
on the plaintiff’s side on the merits of the case and comments were made by the 
defendant’s Counsel with respect to these documents and the defendants have for 
their part marked at least one exhibit, namely, Exhibit D-1 on the merits of the case. 
Thus it cannot be said that the trial has not commenced on the merits. But this 
apart, to constitute submission in international law, it is not necessary that the 
defendant should actually participate in the trial and it is enough if he has pleaded 
on the merits of the case because thereby, he disclosed an intention to take the chance 


—_ ss 


1. L.R. (1951) 2 Ch. 842. 733 at 737. 
2. I.L.R. 37 Mad. 163 at 167. 4. (1947) 2M.L.J. 279. 
8. (1916) 30 M.LJ. 148: I.L.R. 39 Mad. 
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of a decision on the merits of the case. If that is the principle involved in submis- 
sion, there can be no juristic objection to this Court trying the suit and no distinction 
can be made between a case where a foreign Court has actually rendered judgment 
and a case like the present where I am asked to decide the question of jurisdiction 
before trying the case fully on the merits and pronouncing judgment. We should 
not forget that the criteria of jurisdiction in the international sense are different from 
the criteria of jurisdiction in the domestic sense and submission is a recognised source 
of jurisdiction in the international sense whereas cause of action is not. We need 
not be startled by the fact that once the defendant has pleaded on the merits the 
‘Court gets jurisdiction to try the case on the merits from the international point of 
view. It was after all open to the second defendant to have avoided this result by 
abstaining from pleading on the merits. 


There are indeed a few cases decided in England itself where on account of sub- 
mission to jurisdiction, without jurisdiction previously existing, the English Courts 
have recognised the judgments given by those Courts and have refused to set aside 
those judgments when later the defendants appeared and moved to set them aside. 
The cases are Boyle v. Sacker! Re Orr Ewing*. See also Western National Bank 
of New York v. Perez? and Manitoba etc., Corporation v. Allant. ‘These are quoted 
in Dicey under Rule 23, I/lustraiion 4 as Footnote. It is worthy of note that 
even Employers’ Liability Assurance Corporation v. Sedgwick, Collins & Co.°, 
was a case where the Russian Company did not appear but still the judgment 
obtained against it was held yood in international law because service had been pro- 
perly effected in England. So far as India is concerned, the learned Counsel for the 
plaintiff has referred me to the decision in Dibyaswari v. Lin Kumari’. 


Hence so far as the second defendant is concerned whether it is the first line 
of approach or second line of approach, this Court has jurisdiction to try the suit. 
The grounds briefly are that according to the rules of Private International Law 
and the provisions of sections 592 to 596 of the Companies Act and on account of 
the returns submitted by the second defendant company mentioning No. 12, McLean 
‘Street, Madras-1, as their principal place of business in Madras, and Fraser and Ross, 
No. 12. McLean Street, Madras-1 as the persons authorised to receive summons etc., 
on their behalf, they are present here and they have submitted in advance to the 
jurisdiction of this Court. A further reason is that by pleading on the merits also, 
they have submitted to the jurisdiction of this Court. I do not think it necessary 
to discuss the cases cited by Sri Tyagarajan because they are all cases from the 
‘point of view of clause 12 of the Letters Patent and do not deal with the question 
from the intefnational point of view as I have done. I stated at the outset that Sri 
V. K. Thiruvenkatachari appearing for the a submitted that even for the pur- 
pose of clause 12, the second defendant could be said to dwell within the jurisdiction 
cof this Court on account of having given No. 12, McLean Street, Madras-1, as their 
principal place pf business and Fraser and Ross, No 12, Mclean Street, Madras-1, as 
the persons authorised to receive summons, etc., on their behalf. In my opinion 
that submission also has a lot of force, but I prefer to rest my judgment more on 
the ground of jurisdiction of this Court from the international point of view. 


So far as the first defendant is concerned, the plaintiff does not have the benefit 
of any return submitted by the first defendant under sections 592 to 596 of the Com- 
panies Act, but there are reasons why in my opinion this Court has jurisdiction 
against the first defendant also from the international pot of view. The first 
reason is that the suit has been properly brought against the second defendant from 
the international point of view in this Court and the liability of the first defendant 
as set out by the plaintiff is so mixed up with the liability of the second defendant 
that, for a proper adjudication of the claim of the plaintiff, it is necessary to have the 
presence of the first defendant also. Indeed the plaintiff alleges that though it was 
the second defendant who issued the notice of termination of his services, they are 
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only the agents of the first defendant and the first defendant is liable to damages to 
the plaintiff. In such a case if the situation had arisen in England the Court there > 
would undoubtedly have held that it would have jurisdiction against the first 
defendant as well. The principle had indeed found statutory recognition in Order 11, 
Rule 1 (g) of the Rules of the Supreme Court. The rule lists out the cases in which™ 
an application for service out of jurisdiction of a writ summons or notices of a writ 
summons may be allowed by the Court and one such case is ‘‘ when any person out 
of the jurisdiction is a necessary or proper party toan action properly brought against 
some other person duly served within the jurisdiction.” The.cases in which the 
above provision has been applied are collected by Dicey under Rule 26, Exception 8. 
Reference may, however, be made in particular to Messey v. Heynes}. The cases 
of course lay down that the plaintiff should not resort to the devise of impleading 
nominally a party present in England in order to secure jurisdiction against the 
foreigner under this rule. The defendant in England who is impleaded must himself 
be substantially liable and should not be a mere dummy impleaded for the sake of 

- getting jurisdiction against the foreigner ; but no such difficulty arises here, because 
so far as the second defendant is concerned, the suit has been properly brought against 
that defendant on the substantial ground that it was the second defendant who 
actually issued the notice of termination. For a proper trial of the case the presence 
of the first defendant is clearly necessary and it cannot be said that the invoking of 
jurisdiction against the first defendant in the international sense will be strained 
or unjustified. 


The second reason why I would say that this Court has jurisdiction against the 
first defendant in the international sense is that they also pleaded on the merits of 
the case besides protesting the jurisdiction of this Court (under clause 12 of the Letters 
Patent) on the ground that no part of the cause of action has arisen here. It is not 
necessary to repeat the reasoning on this part of the case which I have indicated 
in the case of the second defendant. Similarly the first defendant also has given 
power-of-attorney to Messrs. King & Partridge on 19th June, 1962, for defending 
the suit not merely in this Court but also in any appeal therefrom and in execution, 
thereby disclosing a clear intention to submit to the jurisdiction of this Court. As 
I pointed out they also participated in the trial to some extent when the exhibits on 
the plaintiffs side were marked and Exhibit D-1 was filed as a common exhibit 
for both the defendants and in fact the Counsel are the same. Here again it is 
unnecessary to discuss the cases cited by Sri V. Tyagarajan under clause 12 of \ 
the Letters Patent because I have proceeded on the ground of Private International 
Law. R hold therefore that this Court has jurisdiction against the first defendant 
as well. l 


In the result Issue 4 is answered in the affirmative. 
” P.R.N. Order accordingly; 


1. (1888) LR. 21 Q.B.D. 21. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE P. RAMAKRISHNAN AND MR. JusTICE K.S. RAMAMURTI. 


State of Madras and another .. Applicants* 
v. 
S. Subramania Iyer and other .. Respondents. 


Madras Agricultural Income-tax Act, 1955 Sa 1955), sections 3 (3), 9 (2) and 54 (4) (a)—Section 65 (as 
amended by Madras Agricultural Income-tax (Second Amendment) Act, 1961 (Madras Act LI of 1961)— 
Association of individuals—Land divided by metes and —Same person appointed manager by every 
sharer——Common cultivation by manager and distribution of net income —Sharers whether association of mdividuals or 
tenants-in-common ?—Manager, whether principal officer—Composition of tax—Transfer of assets to wife and 
minor child—Extent of land-holding for quantifying composition fee—Transferred lands, whether also to bs 


In a family partition, agricultural lands were partitioned by metes and bounds and specific par~ 
cels ofland were allotted to the individual shares of different members ofthe family. After partition, 
every one of the members, to whom the lands were allotted, individually entrusted his or her lands to 
one of themselves tó be cultivated and managed on his or her behalf. The manager so entrusted with 
the management of individual items, for his own convenience, cultivated all the lands a3 a common 
fannai, incurring common expenditure for all the lands, using the same set of ploughs, common heads 
of oxen, maintaining a common cattle shed, engaging a common accountant, mantyam, and thalayart, 
keeping a common hay-stalk, etc. After cultivating and managing the lands as aforesaid, and deduc- 
ting the expenses, the manager divided the net income from all the lands proportionately and 
paid the appropriate share to ever one of the individual holders ofthe land. On these facts, the ‘Agri- 
cultural Income-tax authorities held that there was an “ association of individuals” as between the 
several divided members of the family and made a single assessment of the entire income from the lands, 
treating the common manager as the principal officer of the association. On appeal, the Tribunal 
agreed with the finding as regards “ asscoiation of individuals”, but held that since the several shares 
could be regarded as tenants-in-common, they came under the statutory exception from the term “‘asso- 
- Cation of individuals”. The State Government filed a Revision before the High Court contending 
that there was an “ association of individuals ” chargeable to tax as such. 


In another case, a landholder settled his agricultural lands on his wife and minor children, but, 
even after the settlement, continued to manage and cultivate the lands on behalf of everyone of the 
individual settlees. Thereafter with respect to the lands retained by him, after the settlement, the 
landholder filed an application to compound the agricultural income-tax. The Agricultural Income- 
tax Officer held that, for purposes of composition, the lands settled in favour of his wife and mmor 
children must also be reckoned, and, in that view, asked the assessee whether he was willing to com- 
pound the tax in regard to the settled lands also. On the assessee’s refusal to agree to that course, the 
‘Officer made the assessment in the ar course, clubbing the income from the asessee’s own lands 
with that derived from the lands settled on his wife and minor children. The assessee took up the 
matter in revision, seus that for purposes of composition, the assessment provisions relating to 
the clubbing of income from lands transferred to his wife and minor children should not be applied. 
The Commissioner of Agricultural Income-tax did not deal with this question but confirmed the assess- 
ment on another ground, viz., that the assessce, along with the settlees, constituted an associatigp of 
individuals, The assessee filed a Revision before the High Court. 


Held, that, in the absence of any finding or evidsnce to show that there was a joint enterprise on the 
part of the different owners, it is not proper to assess them as an association of individuals. 


On the proved fact that they held d=finite and localisable items in the properties, there is no unity 
of possession and therefore no question ofa tenancy-in-common arises in the case f 


When persons who own separate parcels of land defined by metes and bounds and who, for the 
cultivation oftheir separate parcels or shares, engage one and the same manager, agent or lessee, the 
crucial test will always be whther the individuals had knit together for a joint endeavour or effort or 
enterprise for the joint cultivation of their lands and whether the common manager, agent or lessee was 
‘engaged only in pursuance of the joint purpose thus formed between them. 


The fact that the different owners formed members of the family or acquired their properties by 
settlement or partition from one person could not by itselflead to any alteration of this principle. 





*T.C. Nos. 49, 52 and 59 of 1963. 29th Tuly `I 
- {Revision Nos. 30, 33 and 40 of-1963) : og July,§ 1964, 
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The management of the different parcels of land by a lessee, manager or agent, who, for the pur- 
pose of convenience, uses the same set of ploughs, bulls and common parnai servants for cultivation 
and who after cultivating the uct, apportions the net produce among the different sharers pro- 
portion to the yield from their lands does not by itself lead to the conclusion that the owners formed an 

‘association of individuals. ” 

Also held, that for fixing the amount of composition it is proper to include, besides the assessce’s 
own land, the lands gifted to wife and minor children, other than married daughter. 

The proviso to section 9 (2) of the Act (as amended by Act LY of 1961) states that the provisions 
of section 9 (2) shall, so far as may be, apply in relation to the composition of agricultural income-tax 
as they apply in relation to the assessment of agricultural income-tax under the Act. The clause “‘so 
Jar as e” would show that what was contemplated was not a literal application of section 9 2) to 
section 65, which may produce a fruitless t, but only the application of the prinaple of 
section 9 (2). 

“ Composition ” under section 65 means substituting a fixed sum in lieu of agricultural income-tax. 
If we are to apply the principle of section 9 (2) to section 65, it would mean that, for the Pepa of 
composition, the land in the assessee’s possesion should be deemed to be augmented by the land gifted 
to his wife and to his minor children, otherthan a married daughter. 


The question of composition in the present case should be dealt with under section 34 ofthe Plan- 
tations Agricultural Income-tax (Amendment) Act, 1958 which is a special provision dealing with 
lands other than lands used for plantations of tea, rubber. cinchona, or cardamon and not under sec- 
tion 65 which is a general provision on the principle that a special provision should operate in pita 
rence toa general provision. Section 34 ofthe Amendment Act, 1958 does not refer to any condition 
about the applicant for composition holding land not exceeding four times the exempted extent. 


Held further the question of applicability ofsection 9 (2) was ifically raised before the Commis- 
sioner of Agricultural Income-tax but since it was omitted to be dealt with by that authority, it could 
be decided by the High Court in Revision. The power of the High Court under section 54 (4) (a) of 
the Act would not merely include the power of remand, but the High Court can itself decide a question 
oflaw that is raised and pass-such orders threon as it thinks fit. 

Petitions under section 54 (J) of the Madras Agricultural Income-tax Act, 1955 

ying the High Court to revise the order of the Agricultural Income-tax Appellate 

ribunal, Madras, dated 31st October, 1962 and the order of the Commissioner of 
Agricultural Income-tax, Madras, dated 5th May, 1962. 


G. Ramanujam, for the Government Pleader for the State Government. 


C.V. Mahalingam and T.S. Viswanatha Rao, for Applicant in T.C. No. 52 of 
1963. ' 


K. Parasaran, for Respondent in T.C. No. 49 of 1963. 
R. Kunchithapatham for Respondent in T.C. No. 59 of 1963. 


The Judgment of the Court was delivered by 


Ramakrishnan, J.—In these three Revision Cases a common question arises 
as to how the term “ association of individuals ” used in the definition of “ person ” 
in section 2 (q) of the Madras Agricultural Income-tax Act, 1955 has to be inter- 
preted for the purpose of assessment under the said Act, and they were heard together. 
For the sake of convenience eîch case will be considered separately. 


Tax Case No. 49 of 1963 :— 


The facts as found by the authorities below are succinctly the following.. The 
assessee, S. Subramania Iyer, filed for the accounting year 14th April, 1957 to 13th 
April, 1958. a return in Form I showing a net income of Rs. 1,798-87 nP. He owned 
20 shares of Jands in Inam Kottur Thottam Village and certain other lands but with 
these latter items we are not now concerned. Out of the 20 shares of lands, 5é 
shares belonged to the Thanjavur Palace Devasthanam, which Subramania Iyer - - 
took on lease. 54 shares came to be owned by one Muthusubramaniam and his 
brothers, the daughters’ sons of S. Subramania Iyer under a settlement deed in their 
favour executed on 4th August, 1948, by Subramania Iyer himself. Out of the balance 
of 9 shares of lands, 8 shares had devolved on Swaminathan and Balasubra- 
Maniam in moieties, they being the son and grandson of Subramanania Iyer 
while the remaining one share was held by Subramania Iyer himself in pursuance of 
a partitioh arrangement following a division in status several years ago. This parti- 
tion arrangement was confirmed in a partition deed dated 3rd April, 194 All the 
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lands however were managed by Subramania Iyer himself. For the purpose, 
Subramania Iyer maintained a single pannai or farm establishment, and it is said 
that he met the expenses, realised the proceeds from the entire lands together and 
then divided the net income in the ratio of the shares of the different individuals 
mentioned above to whom the lands belonged. There is however one significant 
feature in regard to these properties, The Assistant Commissioner of Agricultural 
Income-tax, Thanjavur, in the course of his order observed : 

“The sixth contention is that this isa case where there was a settlement in favour of the 
daughter’s sons of the appellant even in 1948 and that there has been division in status shortly, after- 
wards and the appellant, his son and son’s son having been allotted definite and particular items of 

operties corresponding to specific shares, that the appellant has executed a registered will even in 
1958 on 28th August, 1958, even before the Agricultural Income-tax Act had come to force, stating 
that there has been a division in status and by metes and bounds and describing the various items of 
properties in terms of shares as belonging to his son and son’s son and his daughter’s sons and as 
belonging to the appellant himself and that later there has been a regular registered partition deed 
as between the appellant, his son and grandson giving effect to the previous division in status and 
separate holdings and that the Agricultural Income-tax Officer has not at all referred to the registered 
“will of 1958 in spite of the fact the same has been shown to him. The Agricultural Income-tax Officer 
does not dispute these facts.” 


The statement of facts would show (i) that the properties allotted to the grandson 
by the daughter, of Subramania Iyer (ii) the properties belonging to Subramania 
Iyer and (iii) those belonging to his son and son’s son were all specific items defined 
and localised by metes and bounds. Before the Agricultural Income-tax Officer 
(as the order of the Agricultural Income-tax Officer shows), Subramania Iyer furnished 
a list of lands owned by the different sets of persons defined by metes and bounds. 
The grandsons by the daughter of Subramania Iyer also filed a return for the lands 
settled on them, which, according to one of them Muthusubramaniam, was 
enjoyed by him along with his brothers as tenants-in-common, but which, for facility 
‘of cultivation was looked after by Subramania Iyer. However, Subramania Iyer’s 
son, Swaminathan, did not file a return in respect of the shares alleged to be owned 
by him and his son. Subramania Iyer furnished a return only for the lands which 
fell to his share on the partition. The Agricultural Income-tax Officer, the assessing 
authority, observed that Subramania Iyer and Muthusubramaniam had thus agreed 
that there should be joint venture for realising the agricultural income, and that 
the status of the assessee in so far as it related to the lands in Kottur Thottam Village, 
would be that of an association of individuals managed by Subramania Iyer, the 
principal officer. The return of Subramania Iyer, was clubbed with that of Muthu- 
subramaniam and there was an assessment on Subramania Iyer as principal officer 
of an association of individuals. Against this decision, Subramania Iyer appealed 
to the Assistant Commissioner of Agricultural Income-tax. The Assistant: Com- 
missioner on the allegations of fact held that the abovementioned several members 
of Subramania Iyer’s family got well-defined shares of lands with absolute right of 
ownership and enjoyment and held them separately, but that they had preferred that 
their shares of the lands should be continued to ge managed and cultivated by 
Subramania Iyer in the same manner as it existed prior to the execution of the will 
and the partition. The Appellate Assistant Commissioner observed : 

ETE E T the common management by the appellant is admitted, if it was for 


the mere purpose of convenience, then there need not have been a common cultivation on common 
account.’ 


He therefore affirmed the finding of the Agricultural Income-tax Officer that this 
was a case of an association of individuals within the meaning of section 2 (q) of 
the Act. The assessee again appealed to the Appellate Tribunal. The Tribunal 

` decided the case on a short ground that the assessee, his son and son’s sons held the 
properties as tenants-in-common, that section 3 (3) of the Agricultural Income-tax 
Act would apply and that they should not be assessed as an “association of indivi- 
duals” on the whole of the income. The appeal was allowed and the assessment 
on the assessee as an “ association of individuals ” was set aside. Against the said 
decision of the Tribunal the State of Madras has filed the present Revision Case. 


. In the first place, it will be necessary to observe that the view of the Tribunal 
that there was a tenancy-in-common is not an accurate statement of the facts of 
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the case and the law applicable to them. Section 3 (3) of the Agricultural Income- 
tax Act, which is the charging section, states : 

“In the case of persons holding property as tenants-in-common and deriving agricultural’ 
income, the tax shall be assessed at the rate applicable to the agricultural income of each tenant-in- 
common.” : 

The words “ tenancy-in-common ” are derived from the English law of real 
property. In Halsbury’s Laws of England, third edition, Volume 32, page 338, it. 
is observed : 

“ Before 1926 a tenancy-in-common in land might exist either at law or in equity. Under such 
a tenancy the land was said to be held in undivided shares and the tenancy differed from a joint: 
tenancy in that it required neither unity of title, interest, nor time, but only unity of possession. 
Under the Law of Pro Act, 1925 a legal estate is not capable of subsisting or being created in. 
an undivided share in land, and it can only be created so as to take effect behind a trust for sale.” 

We are not now concerned with the limitations imposed by the English Law of 
Property as to how a legal tenancy-in-common can be created by the 1926 English 
Law of Property. Section 45 of the Transfer of Property Act shows how a legal. 
tenancy-in-common can be created in certain circumstances. Apart from that, 
parties can deal with their properties in such a manner, that a tenancy-in-common 
can arise between them inter se. The main incidents of such tenancy will be that 
all the co-sharers have a right to joint possession over the entire property and no- 
one co-sharer can claim for himself any specific part in the common property, save 
by obtaining partition. A tenant-in-common who receives more than his share 
of the rents and profits will be liable to account to others (Vide Kamalamma v. 
Pitchamma)'. Possession by one co-tenant of the common property in the absence: 
of proof to the contrary will enure to the benefit of all : such possession by itself 
will not amount to adverse possession against the other co-sharers, unless there is 
clear proof of ouster. In the present case, from the proved fact that Subramania 
Iyer’s daughter’s sons on the first part, Subramania Iyer’s son and son’s son on the 
second part, and Subramania Iyer on the third part, held definite and localisable- 
items in the properties, there is no unity of possession, and therefore no question: 
of a tenancy-in-common arises in this case. 


The next and equally important question is whether the group of persons. 
thus mentioned, viz., Subramania Iyer, his grandson by the daughter and his son 
and son’s son had in fact formed an association of individuals within the meaning 
of section 2 (q) of the Act, which is in the following terms : 

“Person” means any individual or association of individuals, owning or holding property for 

If or for any other or partly for his own benefit and partly for another, either as owner, trustee, 
receiver, common manager, administrator or executor or in any capacity recognised by Jaw; and 
include an undivided Hindu Mitakshara family, an Aliyasanthana amily or branch, a Marumak-- 
kattayam tarwad of a tavazhi possessing separate properties, or,a Nambudiri or other family to 
which the rule of impartibility applies,afirm or a company, an association of individuals, whether- 
incorporated or not, and any institution capable of holding property.” 

Section 2 (u) of the Act defines a “principal officer” for such an association of 
individuals as a person connected with the association upon whom the Agricultural 
Income-tax Officer has served a notice of his intention of treating him as principal 
officer. The Indian Income-tax Act, 1922 has a provision analogous to section 3 
(3) of the Agricultural Income-tax Act for dealing with tenancy-in-common in sec- 
tion 9 (3) (of the Act prior to its amendment in 1961). It came into force by 
an amendment in 1939 (Act VII of 1939). It reads: 

“ Where property is owned by two or more persons and their respective shares are definite and 
ascertainable, such persons shall not in respect of such property be assessed as an association of 
persons but the share of each such person in the income from the property as computed in. 
accordance with this section shall be included in his total income.” l 

But this section in the Indian Income-tax Act applied anly to properties which côn- 
sisted of buildings or lands appurtenant to the buildings. Section 3, the charging 
section in the Indian Income-tax Act (before its amendment in 1961) provided that 
the tax shali be levied in respect of the total income of the previous year of every 
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individual, Hindu undivided family, company and local authority, and every firm 
and other association of persons or the partners of the firm or members of the asso- 
ciation individually. It has been long recognised that the Indian Income-tax Act 
did not specifically define the term “ association of individuals ” and that the ques- 
tion had to be decided on the facts of each case. The various decisions under the 
Income-tax Act are of help in so far as they lay down the broad principles for gui- 
- dance in deciding when a group of persons should be deemed to be an association 
of persons for the purpose of assessment. The earlier relevant decisions have 
been summarised in Mohamed Noorullah v. Commissioner of Income-tax1, and we 
will refer to it in the first place. That decision was given in an appeal from a 
decision of this Court reported in Estate of Khan°Sahib Mohamed Oomer Sahib v. 
Commissioner of Income-tax?. In the above case the Court was called upon to deal 
with co-sharers under Mohamedan Law who owned a business of manufacturing 
and selling of beedies. The nature of the business was such that it could not be 
‘divided up but had to be carried on as one whole witha unity of control, 
and all the parties de ired to preserve and did preserve this unity. After the 
‘death of Md. Oomer Sahib, the previous owner of the business, the business 
was carried on by mutual agreement and consent by his widow, acting on her 
own behalf and on behalf of her minor children and her minor step-son. 
It appeared that after the death of the previous owner, the estate was inherited 
and the business was continued and run by a combination of individuals (the heirs) 
who had pooled their resources for the common purpose of earning income, and 
it was therefore held that the heirs had constituted themselves into an association 
of persons. We have here not a business, but agricultural lands, and there is also 
no question of the property by its very nature being incapable of division, and 
requiring to be looked after as a whole with unity of control. Agricultural lands 
are capable of division and separate enjoyment. In the present case, there was 
an actual division by metes and bounds. 


The Supreme Court decision in Commissioner of Income-tax v. Indira 
Balkrishna®, was also acase of co-heirs owning a common business. While a 
partition suit between them was pending, and even before that, i.e., after the 
death of the father, the business was carried on by the consent of all the parties 
as one unit, as indeed it had to be because it had to be carried onas one unit 
‘with unity of control. In such circumstances, it was held that the co-heirs had 
«constituted themselves into an association of persons within the meaning of section 
3 of the Indian Income-tax Act, 1922. 


The above two decisions of the Supreme Court dealt with an n of 
individuals in relation to a business, whose very nature required unity of control 
and management for the purpose of running it. There are also other decisions 
under the Indian Income-tax Act, dealing with income from landed property under 
-section 9 of the Act, and these will have direct relevancy for dealing with a case arising 
under the Agricultural Income-tax Act. In In re, Elias‘, certain persons who jointly 
mo properties in definite shares executed a general power of attorney in 

avour of one of themselves to manage all their affairs in relation to the properties 
aforesaid. They were assessed as an association of individuals. Derbyshire, C.J., 
after observing that the words “ association of individuals ” have to be construed 
in their plain ordinary meaning, stated : 


“ Did these individuals join in a common purpose of a common action thereby becoming an 
association of individuals ? In my view they did. In the first place they joined together in the pur- 
chase of this property...........cecenee In the second place they have remained joint as owners 
of the property from the date of the purchase down to the present time. Thirdly, they have joined 
together, as the powers of attorney show for the purpose of holding this property and of using it 
forthe purpose of earning income to the best advantage of them all. Under these circumstances, 
it seems to me that looking at the position and construing the words of the Actin their ordinary 
‘common meaning, the four persons named are an association of individuals.” 


1. (1961) S.C.J. 607 : (1961) 1 M.L.J.(S.C.) Mad. 23. - 
179 : Oe? 1 An.W.R. (S. C.) 1 179. 3. (1961) 1 S.C.J. 153. 
2. (1957) 2 M.L.J. 321: LLR. (1959) 4, (1935) 3 I.T.R. 408 : I.L.R. 63 Cal. 538. 
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Costello, J., also observed : č 


“ When we find, as we do find in this case, that there is a combination of persons formed for 
the promotion of a joint enterprise banded together, if I may so put it, as co-adventure—to use an 
archaic expression—then I think, no difficulty whatever arises in the way of saying, that in this 
particular case that these four persons did constitute an association of individuals....... m 


The next decision is Commissioner of Income-tax v. Lakshmidas Devidas!. That 
was a case where two individuals joined together in purchasing certain immovable 
properties, contributing the purchase-money in equal shares, and the properties were 
Jointly held and managed by or on behalf of them. The management resulted in 
profits which were shared equally. It was held that the two persons formed an 
association of individuals, because they were associated together for the purpose 
‘of acquiring property and deriving profit from it. Another case is Dwarkanath 
Harishchandra Pitaley, In re?. It dealt with income from immovable properties. In 
that case two brothers became entitled to certain house properties in Bombay as 
legatees under a will of their grand-father. Initially the executor under the will 
managed the properties. Then he handed over the properties to the assessees 
under a deed of release. From that time the assessees held the properties jointly 
and managed them jointly. They divided the net income after paying 
expenses and municipal tax between themselves. Beaumont, C.J., who delivered 
the judgment, observed : 


A esr eeenes eens They did not purchase the property for the purpose of managing it ; they 
received it under a will, and it may be said, that in the first instance they did not constitute an asso- 
‘clation of individuals. But as soon as they elected to retain the property and manage it as a joint 
venture producing income, it seems to me that they became an association of individuals.” 


In Commissioner of Income-tax v. Baporia*, it was pointed out that when an 
individual inherits a share in property he has no opportunity of deciding whether he 
will, by reason of having inherited that share, form an association of individuals 
or renounce such relationship. By merely inheriting a share of property, no person 
can be said to have become a member of an association, unless there is some 
forbearance or act on his part to show that his intention and will, accompanied the 
mew status which he had been asked to receive. In that case it was found that the 
appointment by the co-heirs of a single person as their agent to realise the income 
from shares and the property inherited by them by their father and mother under 
the Mohamadan Law and the continuance of this arrangement for along number 
of years, was sufficient to constitute an association of individuals. 


All the above cases arose before the amendment by Act VII of 1939 which 
introduced section 9 (3) of the Indian Income-tax Act. They enunciate certain general 
principles for finding out who constitutes an association of persons in regard to 
property jointly owned by them. Section 9 (3) must be deemed to be granting an 
‘exemption to co-owners who happen to own specified, but undivided shares in the 
common property (tenants-in-common) from being assessed as an association of 
individuals, The application of this exemption did not arise in the above cases, 


A Bench of this Court in M.M. Ipoh v. Commissioner of Income-tax‘, dealt 
‘with the assessment of a Nattukottai Chettiar family which carried on business in 
money-lending, rubber, plantation and purchase and sale of properties in the 
Malay States, Burma and India. A partition of the business was effected between 
the father and his minor son represented by his mother. After the partition was 
entered into there was evidence about an agreement to the effect that the properties 
should be continued to be held by Meyappa and Chettiappa (father and minor 
son) in two equal shares and under the management of the M. S. M. M. Firm, who 
was to get 10 per cent commission of the profits for looking after the properties. 
Srinivasan, J., who delivered the judgment of the Bench, referred to and adopted 
three tests, for determining the existence of an association of persons, which were 





1, LL.R. (1937) Bom. 830:39 Bom.L.R. _3. (1939)7 LT:R.225. - -- -- 
910, : 4. (1962) 1 M.LJ. 205, 
2. 40 Bom.L.R. 455 : A.LR. 1938 Bom. 352. 
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laid down in Estate of Khan Saheb Mohammed Umar Saheb v. Commissioner 
of Income-tax1, viz., 

“ (1) The existence of volition by, or in the case of minors on behalf of those, who forms 
the association ; (2) unity of purpose and objectivity ; and (3) the ultimate object of the associatiom 
must be to produce income, profits and gains and to be earned on their behalf.” 


The learned Judge further stated that in the light of the decided cases, it may 
further be added that in the absence of express volition to form an association such: 
volition could be implied if a person who would otherwise be entitled to separate 
elects to remain joint. In any event, it is quite clear that in order to constitute an 
association of individuals, the above indicia in some form or other must exist. 
These decisions show that before persons, who shared in the relationship of co- 
heirs, co-legatees, or co-sharers, and who own either distinct and separate items of 
property, or specified deferred shares in undivided common property could be held 
to have formed an association of persons, there must be evidence to show that they 
_ had agreed or elected, to remain joint in pursuance of a common purpose, for manag- 
ing their individual item of property, or their individual shares in a common 
undivided property. But this rule about the constitution of an association of 
persons will be subject to an exemption in the case of tenants-in-common, by virtue 
of the later amendment in section 9 (3) of the Indian Income-tax Act. 


In every case referred to above there was evidence of an agreement either ex- 
press or implied to show that the individuals had agreed to come together either for 
the purpose of acquiring the property and exploiting it or for the purpose of exploitin 
inherited or bequeathed properties so that they could earn an income by their united: 
activities. But in the present case, the proved facts are materially different. 
Subramania Iyer originally owned 144 shares after setting apart 54 shares for the’ 
Thanjavur Palace Devasthanam. He gifted 5 shares out of it, after dividing it 
by metes and bounds, to his grandsons by his daughter. However, they permitted: 
Subramania Iyer to look after the properties thus settled, on their behalf. 
Subramania Iyer then divided the remaining 9 shares taking one share for himself 
and giving 8 shares to his son and his grandson by his son. Even these: properties. 
were demarcated by metes and bounds. His son and son’s son also permitted! 
Subramania Iyer to look after their property. Subramania Iyer maintained a 
common pannai or farm for looking after the cultivation of all these properties. It 
was easy for him to divide the income in the proportion of the shares, which tallied! 
with the proportion attributable to the distinct parcels of land given to each group. 
But there is no evidence that, while Subramania Iyer was thus managing. the several 
parcels of the property, his grandson by the daughter on the one hand and his son. 
and son’s son on the other entered into an arrangement inter se among themselves. 
for the purpose of common exploitation of their distinct properties. The arrange- 
ment could very well be consistent with the case put forward by the assessee that. 
what in fact happened was a separate individual arrangement, between the different 
owners of the land and Subramania Iyer, without the owners themselves coming: 
to an agreement inter se regarding joint cultivation. Thereafter, Subramania 
Iyer, for the purpose of his own convenience, as manager or agent for the different 
owners, used a common pannai for the purpose of cultivation. It was. therefore . 
urged, and in our opinion rightly, by the learned Counsel for the assessee+respon- 
dent, that the management by Subramania Iyer of the different parcels of land by a 
common pannai would not ipso facto prove an agreement betweer the different 
owners to associate together for the purpose of cultivation. We may recall that 
Derbyshire, C.J., stressed that the word “‘ association ” should be given its ordinary 
meaning. The dictionary meaning of the word “associate” is “to join in a 
common purpose or action.” ‘‘ Any combination of persons who have joined 
together in a profit-making enterprise would, according to ordinary parlance, amount 
to an association ” (Yahya Ali, J., in Mohamad Abdul Kareem & Co. v. Commissioner 
of Income-tax)?. Jn the present case there is no evidence of such an association having 
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been formed inter se between the different owners. If the factum of common culti- 
-vation by a single agent or manager of different parcels of land owned by different 
persons could by itself be held to be sufficient to constitute the owners into an asso- 
ciation of persons, it would lead to undesirable results. It is a common experience 
in this part of the country, where the system of absentee landlords prevails, and that 
‘different owners of agricultural lands give them for cultivation to one lessee or 
manager or agent, the lessee or manager or agent thereafter, for the purpose of 
his convenience, uses the same set of ploughs and bulls and common pannai ser- 
vants for cultivation and after collecting the produce, he apportions it among the 
different owners in proportion to the yields from their lands. There is no scope 
for construing such owners as having formed an association solely by reason of 
their having engaged one and the same lessee, or manager or agent for the purpose 
of cultivation. The fact that, in the present case, the different owners of the land, 
formed members of one family or acquired their properties by settlement or parti- 
tion from one person could not by itself lead to any alteration to this principle. 
Even in such a case it is necessary to prove the essential requirements, viz., that as 
between themselves they had associated together and decided upon the common 
exploitation of their lands for common benefit and that it was only in pursuance of 
that agreement a single person was selected to carry out the common purpose of 
joint cultivation. This essential requirement is absent in this case. 

Our attention was drawn to a decision of a Bench of this Court (Jagadisan and 
Srinivasan, JJ.) in T.C. No. 3 of 1963. The genealogical tree set out in the judg- 
ment shows that the members of the assessee’s family had become divided by parti- 
tioning their common estate and the tabulation of the lands allotted to each sharer 
in terms of acres and cents would show that in fact there was an outright partition 
by metes and bounds. The lands were cultivated under a common pannai and a 
common account was maintained and expenses were incurred in common. At 
the end of each year the net agricultural income was apportioned among the sharers 
in the ratio of their holdings. They were assessed as an association of individuals 
by the Agricultural Income-tax Officer. Whenthe matter came before the Bench, 
Jagadisan, J., speaking for the Bench, seems to have assumed that it was a case 
of a mere tenancy-in-common and made the observation that when tenants-in- 
common of a property divide the income im the ratio of their definite shares with- 
opt a division of the corpus by metes and bounds, they cannot be said to have earned 
their respective income by a joint endeavour, effort or enterprise and that a joint 
management of the undivided property held in shares, either by one of the sharers 
or by a duly appointed attornéy, would not knit them together as an ‘“‘ association 
of individuals.” He quoted with approval a decision of the Lahore High Court in 
Nizam-Ud- Din Amir-Ud- Din of Lahore, Inre and Indira Balakrishna v. Commissioner 
of Income-tax®, The principle thus stated by Jagadisan, J., refers to the protection we 
have adverted to earlier in favour of tenants-in-common from being classified as an 
association of persons granted by section 3 (3) of the Agricultural Income-tax Act, 
which is in pari materia with section 9 (3) of the Indian Income-tax Act. But we wish 
to point out with due respect that Jagadisan, J. appears to have overlooked this—on 
the facts of the above case, there was no tenancy-in-common as the parcel of land 
owned by each individual was distinct. It appears to us.that when the question 
arises also in the case of persons who own separate parcels of land defined by metes 
and bounds, and who for the cultivation of their respective shares or parcels, 
engage one and the same manager, agent or lessee, the crucial test will always be 
whether the individuals had become knit together for a joint endeavour or effort 
or enterprise, for the joint cultivation of their lands and the common manager, 
agent or lessee was engaged only in pursuance of the joint purpose thus formed 
between them. 

For the foregoing reasons we are of. the opinion that the assessment on Subra- 
mania Iyer, his grandsons by his daughter, son and son’s son as “‘ an association of 
individuals” cannot be supported. : 
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Sri Parasaran, learned Counsel for the respondent urged another argument 
derived from the language of section 2 (q) of the Act read with section 2 (nny 
of the Act. Under section 2 (q) a “ person ” is defined as an individual or associa- 
tion of individuals owning or holding property for himself or for any other or partly 
for his own benefit and partly for another either as owner, trustee, receiver, com- 
mon manager, etc. The words “to hold” have been defined in section 2 (nn) of 
the Act as meaning with its grammatical variations and cognate expressions to- 
possess and enjoy either as owner or tenant or mortgagee in possession or as a main- 
tenance-holder or in one or more of those capacities. According to Sri Parasaran 
it is necessary that an association of persons should own or hold property in one 
of the capacities mentioned in section 2 (q), and that it would not suffice if the 
individuals comprising the association own or hold the property. It would be- 
necessary to look for some conveyance from the individuals to the association. 
But the association may not be competent under the statute.to receive property by a 
conveyance. But according to the learned Government Pleader this argument. 
overlooks two points. First, under the terms of the definition of “ persons” just. 
now mentioned, an association of individuals could hold property for another, 
i.e., on bebalf of the individuals who comprised the association. e word “ hold ’” 
in such a context should be given its ordinary meaning and not the special meaning 
mentioned in the definition in section 2 (nn) of the Act. The-preamble to section 
2 of the Act states that the special terms and the various definitions in that sec- 
tion, would apply unless the context otherwise requires. The context of section 
2(q) would make it appear that the word “hold” is used there only in the ordinary: 
sense of “enjoyment or being in possession” without the restrictions mentioned. 
in the definition in section 2 (mn). Secondly, the Government Pleader submits that 
the second part of the definition in section 2 (q) refers to an association of individuals. 
without the restrictive clause of owning or holding property and that this may again. 
lead to the inference that the* requisite of “holding property” as defined im 
section 2 (nn) is not applicable to the assessment of an association of individuals. 
But it is not necessary to pursue this line of reasoning further and for a decision om 
this point because for the reasons given by us earlier in the judgment the essential 
ingredients to constitute an association of individuals are lacking in this case. There- 
fore, while we cannot uphold the reasonsyygiven by the Tribunal for its view that there 
is no association of individuals in this case, we affirm its decision for the different 
reasons given by us, and dismiss the Revision Case. 


Tax Case No. 52 of 1963 :—The prior facts leading to this Revision Case, as- 
found by the authorities below and regarding which there is no dispute before us, are 
briefly the following. One K. P. M. Abdul Khader and K. P. M. Abdul Majeed are- 
brothers. They owned 309.66 acres ofwet and dry lands in Nannilam Taluk. By 
executing a partition deed and release deed they divided the property by metes and’ 
bounds and each got 154.83 acres. Adbul Khader thereafter in 1956 settled speci- 
fied extents of 30 acres and odd in agricultural areas each to his minor son, Haja 
Sheriff, to his wife, Rokkayya Ammal. There were similar gifts to Abdul Majeed’s. 
wife and daughter. Applications for composition of agricultural income-tax. 
for the year 1958-59 were submitted to the Assistant Agricultural Income-tax Officer, 
Nannilam, by Abdul Khader, his wife, the guardian of Haja Sheriff, and other bene- 
ficiaries under section 65 of the Agricultural Income-tax Act, 1955. Holdin 
that the provisions of section 9 (2) (a) (ili) and section 9 (2) (a) (iv) of the Act woul 
apply to the settlements in favour of the wife and the minor son, Adbul Khader was 
asked to give his consent for clubbing together the income from these lands for 
the purpose of assessment. The assessee filed his objections. The applications. 
for compensation were thereupon rejected and Abdul Khader was called upon to- 
file a return of accounts for all the lands comprised in the three applications. Abdul 
Khader filed a revision petition before the Commissioner of Agricultural Income-tax, 
Madras. In the meantime, Abdul Majeed, who had also settled varying extents of 
land on his children under different documents, also applied for composition under 
section 65 of the Act and the Agricultural Income-tax Officer refused the application 
for composition on the ground that he too did not give his consent for clubbing the 
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properties together under sections 9 (2) (a) (iii) and 9 (2) (a) (iv) of the Act. Abdul 
Majeed also filed a revision petition before the Commissioner of Agricultural 
Income-tax, Madras. It is common ground that the properties of both the brothers, 
even after the partition and after several settlements, continued to be managed by 
Abdul Khader. The Commissioner of Agricultural ‘Income-tax disposed of 
the revision petitions by a short order, which reads: 

“ It is seen from the return filed by Sri Abdul Khader that the lands of the two brothers are 
cultivated in common and the net total income is shared by the brothers and that the income shown 
by Sri K. P. M. Abdul Khader is half of the net total ome of their estate. In the above circums- 

a 


tances, I feel it is a fit case to deal with as an association of individuals. I, therefore, direct that 
the assessment be made accordingly.” e 


Abdul Khader has filed this Revision Case against the above order of the 
Commissioner of Agricultural Income-tax, Madras. 


Learned Counsel appearing for the petitioner urged in the first place that in 
the circumstances of the case there is no proof regarding the constitution of an asso- 
ciation of individuals. Secondly, after the various settlements in favour of his wife 
and minor son and others, the petitioner had with him property only to an extent 
of 64.01 acres equivalent to 40.715 standard acres. Section 9 (2) of the Act will 
become applicable only when a question of assessment on agricultural income arises, 
and in such a case, for the purpose of computing the toal agricultural income of the 
assessee, all the income arising from the assets transferred to the wife gratuitously 
and the income from the assets transferred to the minor child other than a married 
daughter gratuitously shall be included ; but proceedings for composition under 
section 65 of the Act, is different from assessment proceedings after computing the 
agricultural income and therefore section 9 (2) cannot be applied in the course of 
composition for the purpose of adding to the lands of the assessee, the lands settled 
by him on his wife and minor child. 


We will take up for consideration first, the last-mentioned argument above. 
It is based on the scope of composition proceedings under section 65 of the Act, 
as laid down in Commissioner of Agricultural Income-tax v. Subbiah Gounder'. 
The question that arose in that case was whether an order of composition under 
section 65 of the Act was appealable under section 31 of the Act. The learned 
Judges observed that an order granting permissiqn to compound and fixing the 
amounts to be paid by a per:on holding agricultural lands in lieu of agricultural 
income-tax does not amount to an order of assessment and that in a proceeding 
under section 65 there is no assessment of the income of the person or an assessment 
of tax as such. They held that an order of composition is not subject to 
appeal under section 31 of the Act. Section 65 (1) of the Act provides that any 
person who holds land not exceeding four times the exempted extent (under 
section 10 of the Act lands not exceeding 12% standard acres in area will be exempt 
from assessment) may apply to the prescribed officer for permission to compound the 
agricultural income-tax payable by him and to pay in lieu thereof a lump sum at the 
rate or rates specified in Part II of the Schedule. Prior to the amendment 
in 19 1 (Act LI of 1961) section 65 (4) contained a proviso that the provisions 
of sections 35 and 36 shall, so far as may be, apply in relation to the composition of 
agricultural income-tax under this section (section 65) as they apply in relation 
to the assessment of agricultural income-tax under this Act. Act LI of 1961 added 
to this proviso the provisions of sub-section 9 (2) of the Act. It is on this addi- 
tion of section 9 (2) to the proviso to section 65 (4) that the Department has relied 
for insisting on adding to the extent of land in the assessee’s possession the extent 
settled by him on his wife and minor son. By this addition the extent of the land 
in his holding would exceed 50 standard acres, and he would not be entitled to obtain 
composition under section 65. But if thé lands settled on the wife and minor son 
are excluded, the balance of the land belonging to him would come to only 40.715 
standard acres, which would be within the maximum prescribed in section 65 of the 
Act. The learned Counsel for the petitioner argues that for computing the agri- 
P SS eS 
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.cultural income of any individual for the purpose of assessment, section 9 (2) permits 
the addition to his income, the income from the assets gifted to his wife and minor 
-son, but in the case of composition under section 65 of the Act, since no question 
.of computing the agricultural income arises and since the only question is to find 
-out the area of the land in his holding, and then apply the schedule of rates for com- 
position in respect of that area, there is no scope for applying section 9 (2) of the 
Act, and therefore the reference to that section by the amendment to section 65 
will, in practice be pointless and unworkable. We are not prepared to accept this 
argument. The proviso to section 65 states that the provisions of section 9 (2) 
shall, so far as may be, apply in relation to the composition of agricultural income- 
tax as they apply in relation to the assessment of agricultural income-tax under 
the Act. The clause “‘ so far as may be ” is important. It would show that what 
was contemplated was not a literal application of section 9 (2) to section 65, which 
may produce a fruitless result, as contended by the petitioner, but what was con- 
templated was the application of the principle of section 9 (2). Section 9 (2) states 
that for computing the income of a person there shall be added thereto the income 
from the assets gifted to his wife and minor child, other than married daughter. 
The principle behind this provision is that the assets gifted to the wife and to the 
minor child shall be deemed as an addition to the assets of the assessee for the pur- 
pose of fixing his liability to pay agricultural income-tax. Composition means 
substituting a fixed sum in lieu of agricultural income-tax. If we are to.apply the 
principle of section 9 (2) to section 65, it would mean that for the purpose of com- 
position, the land in the assessee’s possession should be deemed to be augmented 
by the land gifted to his wife and to his minor child other than a married daughter. 
The learned Government Pleader referred to the Madras Plantations Agri- 
cultural Income-tax Act (Amendment Act XXIX of 1958), section 34 of which 
provides for the composition of tax for the year 1957-58. It reads : 
“Notwithstanding anything contained in this Act, any person liable to pay agricultural income- 
tax under the principal Act as amended by this Act in respect of any agricultural income derived 
from any land other than land used for growing tea, coffee, rubber, cinchona or cardamon during 
tthe period of twelve months ending on the 31st day of March, 1958, may apply to the 
sprescribed officer for permission to compound such agricultural income-tax, and to pay in lieu there- 
cof a lump sum at rate or rates specified below........... z 
We may notein this connection that originally Act V of 1955 was intended to cover 
only plantations growing produce like tea, coffee, rubber, etc. Section 65 as it 
stood then, allowed composition only in the case of plantations limited to a total 
area of 50standard acres. By Act XXIX of 1958, the Act of 1955 was extended to all 
agricultural lands. For the purpose of dealing with agricultural lands other ,than 
plantations, section 34 was specifically enacted, giving a schedule for rates of com- 
position and removing the upper limit of 50 standard acres. Section 34 was to be in 
force only for 1957-58, and it was extended year after year to subsequent years. 
‘The learned Government Pleader submits that while section 65 is a general provision 
‘which will apply to all lands including plantations for tea, coffee, etc. section 34 of 
the Plantations Agricultural Income-tax (Amendment) Act, 1958 is a special 
vision dealing with lands other than lands used for plantations of tea, coffee, rubber, 
cinchona or cardamon, and applicable only for the period specified therein. He 
contends that the principle that a special provision should operate in preference 
to a general provision will apply in such a case, and therefore, the question of com- 
position in the present case should be dealt with under section 34 of the Plantations 
Agricultural Income-tax (Amendment) Act, 1958 and not under section 65. We are 
inclined to agree with this contention. It is also stressed by the learned Government 
Pleader that section 34 of the Plantations Agricultural Income-tax (Amendment) 
Act, 1958, does not refer to any condition about the applicant for composition, 
holding \and not exceeding 4 times the exempted extent. It applies to all cases where 
a person is liable to pay agricultural income-tax under the principal Act, in respect 
of lands other than plantations of coffee, tea, etc. Therefore, for the purpose of 
composition, under section 34 of the Plantations Agricultural Income-tax (Amend- 
ment) Act, 1958 of the income-tax due, by a person, in fixing the amount of com- 
position it will be proper to include besides his own land, the land gifted to his 
wife and minor child other than a married daughter. We accept this argument. 
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It would appear from the record of the case that the Commissioner of Agricul- 
tural Income-tax did not at all go into the question of the application of section 
9 (2) to cases of composition, a point dealt with by the assessing authority. He dis- 
posed of the case on the short ground that the facts showed that there was an asso- 
ciation of individuals. It was the assessing authority who insisted that two peti- 
tioners, who applied for composition, should include the lands settled on their wives 
and children. It was against that order that they were aggrieved and applied to 
the Commissioner in Revision. The Commissioner, however, failed to decide the 
point and dealt with the matter on some other basis. It was pointed out by the learned 
Counsel for the petitioner that the power of revision by the High Court under 
section 54 (4) (a) of the Agricultural Income-tax Act would include not merely the 
power of remand to the Commissioner for deciding a question which he had not 
decided, but it can itself decide a question of law that is raised before it and pass 
such order thereon as it thinks fit. Since the question of applicability of section 
9 (2) of the Act to composition proceedings was specifically raised before the révising 
authority, but was omitted to be decided by that authority, we have decided it in 
this judgment itself, instead of remitting the matter to the assessing authority. Our 
view recorded in the foregoing paragraphs is that, section 34 of the Plantations 
Agricultural Income-tax (Amendment) Act, 1958, has to be applied to the com- 
position proceedings in the present case and that the principle of section 9 (2) of 
the Agricultural Income-tax Act, 1955 ‘can be applied in the manner stated above 
for the purpose of calculating the composition fee. 


We next come to the question of “ association of individuals ”. Unfortunately, 
we do not find any material from which one can infer that Abdul Khader and Abdul 
Majeed as well as the settlees from them had joined together in a joint enterprise 
for the common cultivation of their lands and dividing the income. Since this is a 
case where each individual had specific parcels of land, there is no question 
about a tenancy-in-common. From the mere circumstance that the lands thus owned 
by the different individuals were being cultivated by one and the same agent or 
manager, it will not automatically follow that the different owners had entered into 
a mutual agreement for the purpose of the common exploitation of their lands 
by one and the same individual. As pointed out earlier in T.C. No. 49 of 1963 the 
result could be equally consistent with a situation where each owner for his own 
advantage, gave his parcel of land to the same agent or manager or lessee and then 
that person for the purpose of his own convenience, might have utilised a single pannai 
or farm for cultivation, and then divided the income in the ratio of the 
parcels of lands belonging to the different owners. In the absence of any finding 
or evidence to show that there was such a joint enterprise on the part of the different 
owners it was not proper for the Commissioner to have assessed the assessee as an 
“association of individuals”. We adopt the reasoning for this purpose, as we have 
done in T.C. No. 49 of 1963, and we allow the Revision Case and set aside the order 
of the Commissioner. It will be open to the assessing authority to deal with the 
composition applications pending before him in the light of the observations con- 
tained in this judgment. 


Tax Case No. 59 of 1963.—The assessee, A. M. P. Thiruvambalam Chettiar, 
executed a partition deed on 30th June, 1954 between himself, his son, Vadapuri, 
his minor daughter, Raja Rajeswari, his married daughter, Soundaravalli, and his 
grand-daughter, Umamaheswari, and allotted to them specific items of properties. 
All the sharers filed separate returns for 1958-59 and 1959-60. The Agticultural 
Income-tax Officer made enquiries in various villages and found that the lands of all 
the four persons were cultivated as a common farm under the management of 
Thiruvambalam Chettiar, the expenses were incurred in common, even the plough 
bulls, cattle shed, etc., were all common, the accountant, maniyam and talayaris 
looking after the farm were also common and the hay-stack was kept in common. 
From these facts, the assessing authority, as well as the Appellate Assistant Com- 
missioner, inferred that the four persons formed “an association of individuals ” 
within the meaning of section 2 (q) of the Agricultural Income-tax Act and assessed 
them as such, Thiruvambalam Chettiar appealed to the Appellate Tribunal. The 


73 


578 THE MADRAS LAW JOURNAL REPORTS. [1965 


Appellate Tribunal held that this was a case of property held by tenants-in-comm on 
and that. therefore section 3 (3) would apply. Therefore the order of the assessing 
authority directing the assessee to be assessed as an “ association of individuals ”” 


was set aside. The State of Madras has filed this Revision Case against that 
order. 


As was the case in T.C. No. 49 of 1963, here again, in our opinion, the Tribunal 
made a mistake in deducing a tenancy-in-common in a case where each sharer held 
the property in separate holdings divided by metes and bounds. There was no question 
of any unity of possession. The interest of each owner in particular items of pro- 
perty belonging to them was known and defined. Therefore, we cannot support 
the reasoning of the Tribunal for its conclusion, as this is not a case of tenancy-in- 
common. But here also, we have certain members of Thiruvambalam Chettiar’s 
family who got, on a partition, specified extents of land, which was originally a com- 
monproperty. Thereafter, for the purpose of their individual convenience the owners 
of the different parcels of land entrusted them for cultivation to Thiruvambalam 
Chettiar, so that he may cultivate the land and give the due share of the income 
to the several owners. That the owners of different parcels of land had 
selected one and the same individual (whether manager, or agent or lessee) for cul- 
tivating their lands and that this individual thereafter, for his own convenience, used 
a common pannai or farm for cultivating several parcels of land would not, by itself, 
be sufficient to prove a joint endeavour or a common enterprise on the part of the 
several owners to pool their lands together and derive income therefrom for their 
common benefit. Reference was made by the learned Government Pleader to 
the keeping of a common hay-stack. It is not improbable that the lessee did so for 
the purpose of convenient storage so that he could distribute the hay later on to 
individual sharers in quantities proportionate to the paddy yielded from their lands. 
There is, therefore, no substance in the contention put forward that this is a case of 
an ‘‘ association of individuals”. 


Another contention urged by the learned Counsel for the respondent was this. 
The different owners who got the properties on division submitted separate returns 
of their income. The assessing authority clubbed these returns together and assessed the 
four persons as an “‘ association of individuals”. The learned Counsel Sri Kunchitha- 
patham for the respondent points out that while notices under section 16 (2) 
of the Act were served separately on the four persons who filed their individual 
returns, no notice was served for the purpose of assessment on them after treating 
them as an association of individuals with Tiruvambala Chettiar as ‘principal offi- 
cer” of the association as defined in section 2 (u) of the Act. It is urged that owing to 
the failure on the part of the assessing authority to serve such a notice, the respondents 
had no opportunity for urging their objections to being assessed as an “‘ association 
of individuals”. The respondents’ Counsel urged that without a separate notice under 

section 16 (2) of the Act on the principal officer of the association of individuals, 

the assessment itself is invalid. We see considerable force in this argument, but, 
however, in the circumstances of this case, we prefer to rest out decision, on the 
finding given already, that the data adduced are not sufficient, for constituting the 
four persons who have submitted separatereturns, into an association of individuals. 
We, therefore, dismiss the Revision Case, though for reasons different from those 
eiven by the Tribunal below. It will be open to the assessing authority to assess 
the different persons on the basis of their returns and in accordance with law. 


T. C. Nos. 49 and 59 dismissed ; 
T. C. No. 52 allowed and matter 
V. S. remanded to the assessing authority. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. S. RAMACHANDRA IYER, Chief Justice AnD Mr. Justice 
P. RAMAKRISHNAN. 


M. Gopalakrishnan and another .. Appellants * 
v. 
G. Ramulu Reddi and others .. Respondents. 


Gwil Procedure Gode (V of 1908), Order 6, rule 17—Amendment of plaint introduci 
action arising from subsequent events—Discretion of Court to allow. ea =A]: 


Hindu Successton Act (XXX of 1956), sectton 14 (1)—Scopse— Possassed ”— Meaning of —Property of 


female owner m the possession of trespasser—If can be said to be‘ possessed” by such female owner—Conduct 
estopping her from recovering possassion—Effect. ` 


Transfer of Property Act (IV of 1882), section 51—Trespasser—Not entitled to mpansin for improve 


One R who was the owner of the sut properties made a gift thereof to his co i ‘ i 

leaving two daughters M and K and PS defendants E 3. The sons got Do eee ue 

A pee who put up a 
cinema theatre thereon. M filed a suit agana the sons and their alienees for recovery of her half 
share ın the e pv aaa K was implea ed as the sixth defendant and she claimed that she should 
be given her half share in that very suit itself. The trial Court gave a partial decree in favour of the 
sisters, Not being satisfied with that M and X jointly filed an a peal to the High Court. The single 
Judge of the High Court who disposed of the Appeal held that the sisters were preferential heirs to the 
properties left by their mother and directed the trial Court to pass a decree granting to each of the sisters 
a half share in the suit properties. Against that judgment the aliences filed a Letters Patent Appeal. 
During the pendency of the appeal K died and on an apphcaton of the alienées the three daughters of 


Court for the passing of a decree as directed by the High Court. Thereupon M filed an applicati 
for amendment of her plaint claiming that by reason of the death of fee het din area 
entitled to recover the entire properties. She was permitted to amend the plaint. M died shortly 
thereafter after executing a settlement in respect of the suit properties in favour of her two sons who 
were impleaded as plaintiffs 2 and 3. The trial Court held that plaintiffs 2 and 3 would only be entitled 
to a half share in the suit properties. It further held that the fourth defendant would be entitled to 
cor i from plaintiffs 2 and 3 for the superstructure put up by her on the properties alienated 
to her, 


In the present appeal from that decision, the question arose, besides the question of the propriety 
of the amendment of M’s plaint and the award of compensation to fourth defendant, whether by 
virtue of'section 14 (1) of the Hindu Succession Act, which came into force after th death of K but before 
the death of M, the settlees of M would be entitled to the entire suit properties. 


Held: (1) The lower Court was wrong in allowing M to amend her plaint. Normally a party 
will be@ntitled to relief only on the basis of his original claim. But such Claims can at the discretion 
of the Court be added to or enlarged by a cause Bs rir arising subsequent to the institution of the 
suit, f it can be done without injustice to the parties and where no question of principle or of jurisdic- 
tion is contravened. 


In the instant case the direction of the appellate Court was that a preliminary decree for one halt- 
of G’s properties should be passed in favour of X. It was not therefore open to the lower Court, by allow- 
ing an amendment of the plaint, to enable the plaintiff to get over the direction of the appellate Court; 


(u) the word “ possessed ” in section 14 (1) of the Hindu Sucession Act should be given a 
wide meaning. The possession contemplated is legal or juridical possession and not merely an actual 
one. The term “ possessed ” should be applied to every case where on the date when the Act came into 
force the true owner could recover the property under the law. Thus even ifa trespasser 18 in possession 
of the properties of a female owner, she would be regarded as being ‘‘ possessed ” of those properties 
if the trespasser had not perfected his title by adverse possession before coming into force of the 
Hindu Succession Act. ° 


In the instant case by reason of M’s omission to claim in the Letters Patent Appeal that she, and 
not her sister’s daughters, was entitled to come on record, M was estopped from contending that 
defendants 28 to 30 (daughters of K) would not be entitled to possession of the properties which were 
allottable to A. The right to such possession of defendants 28 to 30 would be an ogous to that of an 
alienes from M. That means that the settlees of M, plaintiffs 2 and 3, cannot get the half share in G’s 

roperties attributable to K as their mother not being " possessed ” of that share on the date when the 
indu Succession Act came into force, could not have acquired any absolute rights thereto ; 


*Appeal No. 145 of 1960. 20th December, 1963, 
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, (iii) the lower Court was wrong in granting compensation to the fourth defendant. ‘The posi- 
tion of the fourth defendant was that of a trespasser. A trespasser would not be entitled to compensa- 
tion for improvements under sectiqn 51 of the Transfer of Property Act. If he acts bona fids and erects 
a structure his only right will be to remove such superstructure, 

Appeal against the decree of the Court of the (Additional) Subordinate Judge 
of Vellore in Original Suit No. 79 of 1945. 


D. Ramaswami Ayyangar, for T. R. Ramachandran, for Appellants. 


R. Desikan, C. Natarajan, R. Gopalaswami Ayyangar and M. Srinivasan, for Respon- 
dents. 

The Judgment of the Court was delivered by 

Ramachandra Tyer, C. 7.—This is an unfortunate litigation, which, like a 
snow-ball, gathered volume and momentum, as it progressed during the last eighteen 
years. In essence, it started originally as a suit for recovery of a half share of the 
properties left by one Govindammal. The suit has now been permitted to be 
converted into one for recovery of possession of the entire properties by reason of 
certain subsequent events, which we shall refer to presently. 


One Govinda Reddi, who was the owner of the suit properties, made a gift 
thereof in favour of his permanently kept concubine Govindammal. She bore 
` him as many as sixteen children. But at the time of her death, in the year 1938, 
only two daughters, Meenammal and Kamakshi, and three sons, and a grandson 
by a predeceased san, the former of whom figures as defendants | to 3 to the suit, 
survived her. The sons got into possession of the ae eee They alienated a 
part of item 1 and the whole of item 2 in favour of defendant 4, who put up thereon 
‘a cinema theatre. Meenammal instituted the suit, which has given rise to this 
appeal, on lst October, 1945 for recovery of her half share in her mother’s properties 
from defendants 1 to 3, her brothers, and their alienees. Kamakshi was impleaded 
as the sixth defendant to the action, and she claimed that she should be given her 
half share in that very suit, she being willing to pay the necessary court-fee for such 
a decree. Whether the relief could be given to her, having regard to the decisions 
in Adhikarai Vishnumurthiayya v. Authatya and otherst, and Korappolu Veerabhadrayya v. 
Fajala Seethamma*, it is unnecessary to consider as the litigation up till now has 
roceeded on the footing that it could be done. ‘The trial Court, in the first instance, 
by its judgment dated 27th December, 1946, granted a partial decree to the two 
sisters, holding that under the terms of the gift deed made by Govinda Reddi, 
each one of the surviving children and grand son would be entitled to an equal share. 
Kamashi was declared entitled to recover possession of her share on her paying 
the necessary court-fee. Meenammal and Kamakshi were, however, dissatisfied 
with the decree granted to them. They filed jointly A. S. No. 529 of 1947 if this 
‘Court claiming that each will be entitled to a half share in the properties to the 
exclusion of their brothers. It appears that, pending appeal, they were able to 
„obtain possession of a half share in each of items 11 to 14. By this judgment 
dated 24th January, 1951, Viswanatha Sastri, J., who disposed of the appeal, held 
that the sisters were en heirs to the properties left by their mother, as the gift 
made by Govinda eddi was to his concubine absolutely, and not for the benefit 
of the children. The learned Judge directed the lower Court to pass a decree 
ting to each one of the sisters a half share in the suit properties. The alienees- 
defendants 4 and 5—filed L.P.A. No. 49 of 1951, under clause 15 of the Letters 
Patent, against the judgment of Viswanatha Sastri, J. During the pendency of 
that appeal Kamakshi died on 13th May, 1954, leaving as her heirs her three 
daughters who were subsequently impleaded as defendants 28 to 30 in the suit 
(respondents 19 to 21). The alienees applied to this Court in C.M.P. No. 7288 of 
1954 to bring them on record in the place of their deceased mother, whose right to 
a half share in the suit properties had been declared under the judgment appealed 
against. Notice of that application was given to Meenammal through her advocate. 
She did not object to her sister’s daughters being brought on record as legal repre- 





1. A.LR. 1919 Mad. 736. 2. ALR, 1940 Mad. 236. 
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sentatives, although under the law she (Meenammal) would be preferentially 
entitled to the half share in the mother’s properties to which her sister, Kamakshi, 
had been declared entitled; for, under the law as it existed prior to the enactment 
of the Hindu Succession Act (XXX of 1956), the stridhana property of a 
female would, in the first instance, go to her daughters equally. They will enjoy 
as tenants-in-common with no rights of survivorship inter se. They being females, 
would however be entitled only to the limited interest recognised under the Hindu 
Law. If one among them dies leaving her share of the property without having 
effected any valid disposition, that property would then descend upon the heir of 
the original owner who had the absolute estate. 


In the present case, as Kamakshi had died prior to the coming into force of 
the aforesaid enactment, her interest in a half share of her mother’s properties 
would have been inherited by Meenammal, as the heir of Govindammal. 


Whether due to any desire on her part to allow her sister’s children to take 
what.their mother was declared entitled to, or to other causes, Meenammal allowed 
them to come on record without claiming that she, and not they, should be recorded 
as the legal representative of the deceased Kamakshi. Defendants 28 to 30 there- 
upon entered appearance in this Court by Counsel. The same Counsel who appeared 
for Meenammal was engaged for them. The record reveals that they paid hima 
fee equal to what Meenammal herself paid. The Letters Patent Appeal by the 
alienees proved unsuccessful, and the judgment of Viswanatha Sastri, J., which 
directed a preliminary decree being passed in favour of Kamakshi as well as for a ° 
half share in the properties, was affirmed with defendants 28 to 30 being mentioned 
in the record as her legal representatives. That would mean that the direction of 
this Court was, that the decree for possession in regard to Kamakshi’s share should 
be in favour of her daughters. 


But Meenammal’s attitude changed after the case went back to the lower 
Court ; she filed I.A. No. 938 of 1955 in the trial Court to implead herself as the 
legal representatives of her deceased sister. ‘That application being opposed by 
defendants 28 to 30, was withdrawn and dismissed. Meenammal then filed I.A. 
No. 1370 of 1955 for amending her plaint, claiming that, by reason of the death of 
her sister pending suit, she was entitled to recover the entire properties from her 
brothers. She was permitted to amend her plaint. Defendants 28 to 30, who 
opposed the application for enlarging the scope of the suit, countered the move 
by filing more than one application for their being recognised as the legal represen- 
tatives of their mother Kamakshi. Although they were not successful in that regard 
in the trial Court, this Court by its order in C.R.P. No. 1632 of 1958 held that 
inasmuch as they had been impleaded as the legal representatives of their mother 
in L.P.A. No. 49 of 1951, they should be deemed to have been duly brought on 
record in the subsequent stages of that litigation, namely, the suit. But Rajamannar, 
C.J., who disposed of the Civil Revision Petition, observed, during the course of 
his judgment, that the question whether the share declared in favour of Kamakshi 
was heritable estate or not, would have to be decided in the suit, as an issue had 
been settled in regard to that controversy. 


Meenamma! died shortly thereafter, after executing a settlement in respect 
of the suit properties in favour of her two sons, who have been impleaded as plaintiffs 
2 and 3 to the action. The validity of the settlement deed was impugned before 
the lower Court and the learned Subordinate Judge found that althou h the settle- 
ment deed had been executed with suspicious haste, it should be held to be valid 
to convey such title as the settlor possessed in favour of the settlees. That finding 
has not been challenged before us. But it is obvious that in the absence of the 
daughters of Meenammal who would be entitled to take her properties, in case 
they had not been validly disposed of, no final determination as to the validity 
and binding nature of the settlement can now be made. r 


: The [earned Subordinate Judge held that, having regard to the Order of this 
Court in A.S. No. 529 of 1947 and L.P. A. No. 49 of 1951, it would not be open to 
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the plaintiff to claim more than a half share of the properties and that whatever 
rights Kamakshi had in the suit properties should go to her heirs, namely, defen- 
dants 28 to 30. In that view a a aei decree for partition and separate 
possession of a half share alone was granted in favour of the plaintiff. 

From the findings given by the learned Subordinate Judge, and indeed by force 
of the direction given by Viswanatha Sastri, J., in A.S. No. 529 of 1947, defendants 
28 to 30, standing as they do in the shoes of the sixth defendant (Kamakshi), will, 
on payment of the necessary court-fee, be entitled to a similar decree. 


There was yet another question for consideration by the lower Court. The 
alienee of items 1 and 2, who had put up a superstructure thereon, claimed that 
she was entitled to compensation for what they had put up on the properties, as that 
should be considered as an improvement thereto. The learned Subordinate Judge 
fixed the value of the improvement at Rs. 21,000 and passed a decree directing 
plaintiffs 2 and 3 to pay that amount as value of the improvement effected by the 
fourth defendant. Even under the judgment of this Court in A.S. No. 529 of 1947 
the fourth defendant was entitled to recover a sum of Rs. 1,300 which she had 
advanced for clearing off a mortgage binding on the property. An executable 
decree was granted in favour of the fourth defendant for recovery of both the amounts. 
‘This decree has also formed the subject-matter of controversy between the parties 
in this appeal. 

Two questions, therefore, arise for consideration in this appeal : 

1. Whether the Settlees of Meenammal, namely, plaintiffs 2 and 3, have 
acquired a valid right to the entire property or only to the half share, originally 
claimed by Meenammal ? 


2. Whether defendants 4 and 5, the latter having died pending suit, were 
entitled to be paid compensation for the superstructure put up by them there being 
no controversy as to the liability of the plaintiffs and sixth defendant (Kamakshi) 
to pay the sum of Rs. 1,300? 

Before we take up the consideration of these questions, we would like to refer 
to one matter, namely, the propriety of the amendment of the plaint granted by 
the lower Court in I.A. No. 1370 of 1955, whereby Meenammal claimed that she 
was entitled to recover possession of the half share directed to be allotted to Kamakshi, 
as, by reason of the death of the latter pending suit, she (Meenammal) became 
entitled to it as heir to her mother’s properties. While in regard to the half share 
claimed by Meenammal originally the cause of action arose on the death of Govin- 
dammal in the year 1938, that in respect of the claim for the other half share 
declared in favour of Kamakshi Ammal could have arisen only on the death of 
the latter, which was on 13th May, 1954. The causes of action for the two claims 
are therefore distinct. It has been recognised that it will be open to a Court to 
take note of subsequent events and mould the relief in a suit accordingly. But 
whtther in a particular case such relief should be permitted to be granted in respect 
of an event happening subsequent to the institution of the suit, is a matter within 
the discretion of the Court. Normally, a party will be entitled to relief only on 
the basis of his original claim. But such claims can at the discretion of the Court 
be added to or enlarged by a cause of action arising subsequent to the institution 
of the suit, provided it can be done without, injustice to the parties and where no 
question of principle or of jurisdiction is contravened. In the present case, we have 
already pointed out that the direction of the appellate Court was that a preliminary 
decree for one-half of Govindammal’s properties should be passed in favour of 
Kamakshi ; defendants 28 to 30 being impleaded as her legal representatives, would 
be entitled to obtain that decree. It was not, therefore, open to the lower Court by 
_ allowing an amendment of the plaint, to enable the plaintiff to get over the direc- 
tions given by the appellate Court. In C.R. P. No. 1632 of 1958, Rajamannar, G.J., 
no doubt envisaged an adjudication by the lower Court on the issue as to whether 
Meenammal would be entitled to recover the entire property by reason of her 
succeeding to the share till then owned by her sister Kamakshi. We are unable, 
however, to regard that observation of the learned Chief Justice as amounting to 
a direction to the lower Court to decide that point if otherwise it was not competent 
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to the Court to do so. What all was intended by that order was that, as there was 
an issue in regard to that question, it was needless to decide that point while con- 
sidering the question as to whether defendants 28 to 30 should be impleaded as 
the legal representatives of their mother in the suit. Even if one were to regard 
that there was such a direction in the Civil Revision Petition, that would not preclude 
this Court, on appeal from the decree, to consider the correctness of the order 
allowing the amendment of the plaint. In Pichu Ayyangar v. Ramanuja feer Swami- 
gall, a preliminary issue was decided in favour of the plaintiffs in a suit. On 
Revision, that finding was set aside. After remand, the suit was dismissed in conse- 
quence of the order of the High Court in Revision. There was an appeal to the 
High Court against the final decision in the suit, when the propriety of the view 
taken by this Court in Revision was sought to be canvassed. It was held that the 
order of the High Court in Revision being one made at an interlocutory stage and 
as it affected the decision of the case on its merits, it would be open to the party to 
challenge that order under section 105 (1) of the Code of Civil Procedure in the 
appeal against*the decree in the suit. Therefore, notwithstanding the order passed 
in G.R.P. No. 1632 of 1958 it will be open to us here to consider whether the amend- 
ment in I.A. No. 1370 of 1955 was properly allowed. We are of opinion that, 
having regard to the circumstances of the case, the lower Court ought not to have 
exercised its discretion of permitting the plaintiff Meenammal to plead a subsequent 
event as forming part of her cause of action and thereby claim additional relief 
by seeking to recover possession of the share which, by her original plaint, she 
conceded to belong to her sister Kamakshi. 


There is yet another ground on which the plaintiff’s right in regard to the 
interest possessed by Kamakshi in her mother’s property has to fail. Meenammal 
claimed that that interest had descended on her as the heir of her mother, to whom 
succession opened after her sister’s death. Assuming that to be so, now that 
Meenammal is dead, the two settlees from her would be entitled to recover 
that property, only if she had a power of disposition over the property so as to enure 
beyond her lifetime. In other words, if what Meenammal obtained wag only a 
limited interest in the property, she could not have validly conveyed, under the 
settlement deed executed by her in favour of her sons, any interest in that property 
beyond her own lifetime. It becomes, therefore, material to consider what extent 
of interest Meenammal possessed in the property inherited from her mother on the 
death of her sister. 


It has been argued by Mr. D. Ramaswami Ayyangar, appearing for 
the plaintiffs, that, as, after the opening of the succession, Meenammal was alive at 
the time when the Hindu Succession Act (XXX of 1956) came into operation, 
her interest in her mother’s property, albeit it was a limited one till that date, 
became thereafter an absolute interest. Under Section 14 (1) of the Act, 

“ Any property ed by a female Hindu, whether acquired before or after the commence- 
ment of this Act, shall be held by her as full owner thereof and not as a limited owner. ”’ 
Sub-section (2) to section 14, however, limits the operation of sub-section (1) to 
cases other than those where, by the terms of a gift or will or other instrument, a 
limited estate has been given to the female. It is plain from the provisions of the 
section that except in the cases provided for under sub-section (2), a Hindu female, 
who under the law obtains only a limited interest in a property, would get her 
rights enlarged by force of the statute, into one of full ownership. 


The case before us is not one where the Hindu female obtained by succession 
the property after the coming into force of the Act. According to the plaintiffs, 
Meenammal! obtained the property by succession immediately on the death of 
Kamakshi in regard to a half share. As that event happened prior to the coming 
into force of the Act, Meenammal could have obtained only a limited ‘right in the 
property at the time she succeeded. That limited interest would have been con- 
verted into an absolute estate if Meenammal could be said to be possessed of the 
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property at the date of commencement of the Act. It becomes, therefore, necessary 
to consider the precise meaning of the word “Possessed.” There has been some ° 
divergence of opinion between the various High Courts on the interpretation of 
the word, but there is an almost unanimity of view, that where she by her own act 
was estopped from obtaining possession ¢.g., by selling her interest, she could not be 
deemed to be possessed of it, if actual possession was with the alienees, etc. 


The word “ possession ” has been defined in Wharton’s Law Lexicon as : 


“ The state of owning or having a thing in one’s own hands or power...... It is either actual, 
where a person enters into lands or tenements descended or conveyed to him...... in law, when 
lands, etc., have descended to a man and he has not actually entered into them...... The primary - 


meaning is physical control. A secondary meaning is physical control by an agent or servant, or by 
relation-back, e.g., by the owner having entered without remaining in physical possession. ’’ 
In G. T. M. Kotturuswami v. S. Veeravva! the Supreme Court held that the word 
“ possessed ” in section 14 was used in a broad sense and that in the context it would 
mean, “the state of owning or having in one’s power.” Having regard to the 
manifest intention of the Legislature to remove the difficulties which the women 
were subjected to in regard to property inherited or held by them under the pre- 
existing law, the word ‘ possessed ’ must be given a wide meaning conformable to: 
such intention. It has, therefore, been held that the ‘ possession’ contemplated 
by the section is legal or juridical possession and not merely an actual one. It 
would follow that where the property of a female, who has only a limited interest 
therein, is in the possession of her agent, licensee, lessee or mortgagee or of her 
guardian or trustee, she must be held to be in legal possession of the property, and 
section 14 (1) of the Hindu Succession Act would apply to such a case, enlarging 
her interest in the property into a full ownership. Again, having regard to the 
definition of the term possession as extracted above, a female heir who succeeded 
to property but had not entered into possession, she would also be entitled to the 
benefit of section 14 (1). But where a female having a limited right, had sold the 
property before the date of the coming into force of the Act, she could not be said 
to be in possession of that property, as such possession would be with her alienee. 
It has been long recognised that a sale by a limited owner, though not for necessity, 
would be valid to create a title in the alienee for the duration of her life. Gonse- 
ao) it has been held in a number of cases that where, before the Act came into 
orce, a female owner had sold any property in which she had only a limited interest 
and put the purchaser in possession of that property, she could not be regarded. 
as being ‘ possessed ’ of the property, in order to entitle her to the benefit of section 
14 (1). That principle cannot obviously apply to a case where the sale by the woman 
is a sham one, not intended to create any title in the purchaser. ` 


In the present case, the sons of Govindammal had taken possession of the 
propery: claiming rights thereto immediately on their mother’s death. Neither 

eenammal nor Kamakshi was in actual possession of her inherited property. 
It will, therefore, be a case ofan heir not coming into possession. It vould be 
also said that possession which was with their brothers, was adverse to them. 
Meenammal, however, had instituted the suit for partition and separate possession 
long before such adverse possession could be perfected into title in favour of the 
brothers. On the date when the Act came into force, what Meenammal had 
was a direction by this Court to get a preliminary decree in her favour for partition 
and separate possession of a half share. We have, therefore, to consider whether 
the female owner in those circumstances, could be said to be in ‘ possession’ of the 
property. In Mannalal v. Rajkumar®, at the time when the Hindu Succession Act 
came into force, there was a preliminary decree in favour of the female member 
of a family for partition of her share of the family property. A question arose, 
whether in such a case, where there was no actual possession of the property on 
the part of the lady, her rights could be held to be enlarged by reason of section 
14 (1) of the Act. The Supreme Court held that the right declared inffavour of 
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the female under the decree must be regarded as property and that in the circum- 
stances of that case, where the female died as a member of the family which was in 
possession of the property, she should be deemed to be possessed of her share within 
the meaning ‘of section 14 (1). A certain amount of difference of view however 
exists on the question whether a Hindu female, who is ousted from her possession 
by a trespasser, could be said to be ‘possessed’ of the property. In Venkayamma v. 

Veerayya!, Viswanatha Sastri, J., observed :- 


“ Even if a trespasser is in possession of land belonging to a female owner on the date when the Act 
came into force, the female owner might conceivably be regarded as being in possession of the land, if 
the trespasser had not perfected his title by adverse possession before the Act came into force. ” 


In Kotturuswami v. Veeravoa®, the Supreme Court, referring to the above dictum, 
found it unnecessary, for the purpose of the case before them, to express any opinion 
as to its correctness. 


There can be little doubt that if a trespasser had perfected title by 
adverse possession to a property over which a Hindu female was having a limited 
interest under the law, before the commencement of the Hindu Succession Act, 
such female owner could not be said to be in possession of such property. But, 
where he had not so perfected his title, that is, in a case where it would be within 
the competence of the female owner to recover possession of the property through 
Courts from the trespasser, the question will have to be sonsideeed: whether she can 
be regarded as being ‘ possessed’ of that property. The Supreme Court in 
Kotturuswami v. Veeravva® held that the term “ possessed ” should be interpreted in 
a broad sense and that it would comprise property which was in one’s power. Ifa 

erson can, by filing a suit, recover possession of the property, through Court, 

e must, in our view, be regarded as having the power to reduce the property into 
his possession. In Ramgulam v. Palakdhari Singh3, the Patna High Court held that 
the possession, on the date of the coming into force of the Act, by a trespasser as 
against a female owner would not be her ‘ possession’ and that she would not be 
entitled to the benefit of section 14 (1) of the Act. The same view had been taken 
earlier by the Orissa High Court in Sansir Patlen v. Satyabati Natkani4#. But in both 
the cases, the possession was with the purchaser from the female owner herself, 
and the decisions could be justified on the principle that the alienor was personally 
disabled from recovering possession of the property by reason of her conveyance and 
that she could not be deemed to be in possession of the property, which was with 
the alienee. A different note has been struck in Yamunabai v. Ram Maharaj’, where 
it.was held that the possession contemplated by section 14 of the Act was legal 
possession and that property in the wrongful occupation of a trespasser, either 
directly or through tenants, would none-the-less amount to a possession by the Hindu. 
female, the owner thereof, within the meaning of section 14 of the Act. As has 
been pointed out by Nayudu, J., in Annapuranamma v. B. Sankararao‘, to hold that 
in all cases where property owned by a female happens, on the date when the Act 
came into force, to be in the possession of a trespasser, she could not obtain absolute 
rights thereto, (notwithstanding the fact of her ability to reduce such property to 
her possession by filing a suit or otherwise) would be to limit the operation of the 
section to the property in the actual or constructive possession of the female. That 
could not have been the intention of the Legislature. Let us illustrate what we 
mean by an example ; if a female owner were to lose possession to a trespasser on 
the day previous to the one, when the Act came into force, could it be said that 
she could not get absolute title to that property which she could‘at any time within. 
twelve years recover possession of. Obviously not. In our view, the term ‘possessed’ 
in section l4 should be applied to every case where on the date when the Act came 
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into force the true owner could recover the property under the law. We find 


ourselves, therefore, in respectful agreement with the observations of Viswanatha 
Sastri, J. 


The argument of Mr. D. Ramaswami Ayyangar, on behalf of the plaintiffs, 
proceeded upon the footing that although Meenammal herself was not in actual 
possession of the properties, she must be deemed to have been in possession on the 
date of coming into force of the Hindu Succession Act, as she had filed the suit 
for recovery of her half share before the adverse possession of the brothers had 
perfected itself into title. He would further contend that Meenammal should be 
similarly deemed to have been in possession on the date of the Act in regard to the 
share directed to be decreed to her sister Kamakshi. We are unable to agree with 
the latter part of the contention. From the facts stated above, it will be apparent 
that Meenammal had acquiesced in her sister’s daughters coming on record as 
the legal representatives of the deceased Kamakshi in the Letters Patent Appeal to 
-obtain partition and separate possession of her share. ‘That conduct would imply 
that she accepted the position that the right of Kamaskhi in the properties survived 
to her daughters and that they would be her legal representatives. But under 
the law, the position was different. Meenammal would be the preferential heir 
to the property, which Kamakshi could have obtained had she been alive. This 
conduct of Meenammal in not contesting the right of defendants 28 to 30 to come 
on record in the place of their mother, did certainly entail a change of position on 
the part of the latter. They had to enter appearance in the High Court, engage 
a Counsel and expose themselves, in case the appeal were to succeed, to a liability 
for costs. We consider that, under those circumstances, Meenammal should be 
held to be estopped from contending, for the purpose of this suit, that defendants 
28 to 30 were not entitled to the share directed to be decreed in favour of their’ 
mother. In Raja of Deo v. Abdullah}, the father of the Raja had purchased a property 
benami in the name of another person. He then directed the benamidar to execute 
-a gratuitous conveyance of the property in favour of a dancing girl. He further 
-assisted in the registration and mutation of names in favour of the ‘dancing girl 
"The transfer to her was without consideration. After the lifetime, his son the Raja 
impugned the validity of the conveyance. The Privy Council held that, by reason 
-of the conduct of the previous Raja, he became estopped from claiming the property 
as his own and that his son would likewise be estopped. Considering the question 
whether there was a change of position’ on the part of the dancing girl, which entitled 
her to claim the benefit of the estoppel, Lord Dunedin observed: 


“In this position of affairs, not only did Raja Bhikham cause Lajjadhari to execute the conve- 

yance, but when Rajeswari proceeded to give effect to that conveyance by applying for registration 
he actively assisted her. By so doing he caused her to change her position, for by registration she 
became bound for all the State liabilines which attach to the registered holders of immovable pro- 
perty. ” 
The important thing to note in this decision is that the conveyance to the dancing 
girl by the previous Raja was without consideration ; so there could have been no 
estoppel for the reason that the alienee was on who had parted with no considera- 
tion. Nevertheless, the Privy Council held that by reason of the conduct of the 
Raja, she rendered herself liable to pay the public revenues and as that amounted 
to a change in her position to her detriment, the Raja would be estopped from 
claiming the property as his. Similarly, in the present case, by reason of the admission 
of Meenammal to claim in the High Court that she, and not her sister’s daughters, 
was entitled to come on record in the Letters Patent Appeal, defendants 28 to 30 
had to incur the expenses and the risks already referred to. Meenammal, must be 
held therefore to be estopped from contending that the defendants 28 to 30 would 
not be entitled to possession of the properties which were allottable to their mother’s 
share. 5 


The conduct of Meenammal can however prevent her only from claiming a 
decree for possession in the present litigation. It was perhaps open to her to start 
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a separate litigation, based on her preferential title to succeed to her mother, with 
respect to the properties to be allotted to her sister’s share. But that she never 
did. Till she brought such a suit, the possession which defendants 28 to 
30 would obtain in this litigation must be regarded as lawful in the sense that 
Meenammal could not say that it was otherwise and would be analogous to that 
of an alienee from her. Therefore, such right to possession which Kamakshi had 
before her death, must be held, by reason of the operation of the estoppel, to vest 
in her daughters, and not with Meenammal. That means, that the latter cannot 
be said to be possessed of that share of the properties. We are therefore of opinion 
that the sons of Meenammal cannot get the half share in Go vindammal’s properties 
attributable to Kamakshi, as their mother not being possessed of that share, on 
the date when the Act came into force, could not have acquired any absolute 
rights thereto. 


The next question in the appeal relates to the right of the fourth defendant to 
improvements. From what we have stated above, the position of the fourth defen- 
dant was that of a trespasser, as her alienors themselves were trespassers on the 
property. A trespasser would not be entitled to compensation for improvements 
under section 51 of the Transfer of Property Act. If he acts bona fide and erects a 
structure, his right will be to remove such superstructure. In the present case, 
it is very doubtful whether the fourth defendant could be regarded as even a bona 
Jide transferee. She must have been aware of the defect in the title of her vendors. 
The properties stood in the name of Govindammal, and, under the law, they can be 
anherited only by her daughters and not by her sons. The learned Subordinate 
Judge has held that the fourth defendant would be entitled to the value of the 
improvements. We are unable to sustain that view. He has further stated that 
as both Meenammal as well as Kamakshi were aware of the erection of the theatre 
and inasmuch as they did not object to the incurring of expenditure by the fourth 
defendant, they would be estopped, by reason of their conduct, from contesting 
her right to improvements. But the fourth defendant put up the construction under 
a claim of title by reason of her having purchased the property from the brothers 
of Meenammal and Kamakshi. It was not obligatory on the latter, where the 
trespasser at her peril put up a superstructure, to prevent her from doing so. We 
are of opinion, and indeed this position has not been seriously contested by the 
learned Counsel appearing for the fourth defendant, that her only right will be to 
remove the superstructure, and she would not be entitled to be paid any compen- 
sation therefor. 


‘The decree of the lower Court directing plaintiffs to pay the fourth defendant 
Rs. 21,000 will be set aside. Instead, there will be a decree for possession of a half 
share in the suit items in favour of plaintiffs 2 and 3, with liberty to the fourth 
defendant to remove the superstructure within a period of four months from this 
date. A decree for partition and separate possession of the other half share will 
also be passed in favour of defendants 28 to 30 on their paying the necessary court- 
fee. ‘The decree of the lower Court will be modified accordingly. Plaintiffs 2 
and 3 will pay the costs of defendants 28 to 30. The fourth defendant will pay 
the costs of plaintiffs 2 and 3. No order as to costs in the lower Court. 
V.K. — Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr. Justice T. VENKATADRI. 
Shri Suresh Gokuldas and another .. Appellants* 
D. 

The Employees’ State Insurance Corporation .. Respondent. 
Employees’ State Insurance Act (XXXIV of 1948), sections 2 (12) and 40—Factory excluswely engaged in 

cleaning or pressing cotton waste is ‘seasonal factory —Factory owner not liable to pay employees’ contribution. 


A factory exclusively engaged in cleaning or pressing cotton waste will be a “ seasonal factory ” 
and hence exempted from the Employees’ State Insurance Act and as such the Employees’ State 
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Insurance ere has no jurisdiction to call upon the factory owner to pay employees’ contri- 
bution as provided in that Act. It is immaterial whether the manufacturing process of cleaning cotton 
waste is carried on in the factory continuously or only intermittently due to non-availability of the 
raw material, namely, cotton waste or cotton yarn. 

Appeals under section 82 of the Employees’ State Insurance Act, 1948 (Central 
Act XXXIV of 1948) against the orders of the Gourt of the Employees’ State 
Insurance of Coimbatore, dated 10th August,. 1960 and made in Proceedings 
Nos. 9 and 11 of 1959. 


M. R. Narayanaswami, for Appellants. 
S. T. Ramalingam for the Government Pleader on behalf of Respondent, 
The Court made the following 


Orpver.—These two appeals arise out of proceedings under the Employees’ 
State Insurance Act, 1948. The Employees’ State Insurance Corporation through 
the Insurance Inspector filed two applications out of which these appeals arise for 
recovery from the appellant herein employees’ contributions for the periods from 
28th October, 1957 to 31st January, 1959 and Ist February, 1959 to 25th July, 
1959. The appellant denied his liability to pay employees’ contribution and 
claimed exemption from the Act on the ground that the factory is a seasonal one, 
its business being cotton cleaning and cotton pres not covered by the provisions 
of the Act. The learned District Judge came to Hire conclusion that the process 
carried on by the factory comes within the meaning of manufacturing process as 
defined in the Factories Act and since the same is done with the aid of power employ- 
ing more than 20 persons, the appellant’s factory is a factory covered by the Act and 
not a seasonal factory entitled to claim the exemption provided under the Act. 
He therefore held that the factory is liable to pay the Corporation the amounts 
claimed by it and granted a decree accordingly. It is against this order that the 
appellant, the factory owner, has preferred the above two appeals im respect of 
the two periods for which contribution was claimed by the Corporation. 


Section 2 (12) of the Employees’ State Insurance Act defines a seasonal factory 
thus ° e r 


“ Seasonal factory means a factory which is exclusively engaged in one or more of the following 

~manufacturing processes, namely, cotton ginning, cotton or jute pressing, decortication of groundnuts, 
the manufacture of coffee, indigo, lac, rubber, sugar (including gur) or tea or any epee eet pro- 
cess which is incidental to or connected with any of the aforesaid processes. ” 
The section also says that the expressions ‘ ‘ manufacturing process” and “f power ”’ 
shall have the same meanings respectively assigned to them in the Factories Act, 
LXIII of 1948. It is the contention of the learned Counsel for the appellant that 
as per the definition in the Act, the appellant’s factory is only a seasonal factory. 
The manager of the factory has given evidence to the follo effect. ‘The company 
purchases waste cotton from mills, cleans it, presses it te bale and exports them 
to foreign countries. The waste cotton is cleaned by willowing process with the 
help of a willowing machine manned by seven men. ‘The factory will work accord- 
ing to availability of waste cotton. The machines which are installed in the factory 
pa are run by power. The Manager of the local office of the Employees’ 

tate Insurance Corporation has also deposed that the factory is willowing and 
cleaning cotton waste and tearing cotton yarn waste with machinery run by power. 
Thus it is clear that the factory is exclusively engaged in cotton ginning or cotton 
pressing. 


It may be useful to refer to the definitions of certain terms in the Cotton Ginning 
and Pressing Factories Act (Central Act XXII of 1925). 
4t Section 2 (b).—Cotton means ginned or unginned cotton. 


Section 2 (c).—Cotton ginning factory means any place where cotton is ginned or where cotton 
fibre is separated from cotton seed by any process whatever involving the use of steam, water or other 
mechanical power or of electrical power. 


Section 2 (d).—Cotton pressing factory means any factory as defined in the Indian Factories 
Act, 1911, in which cotton 1s pressed into bales. 
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Section 2 (¢).—“‘ Cotton waste means droppings, strippings fly, and other waste products of a cotton 
mill or of a cotton ginning factory or of a cotton pressing factory, but does not include yarn waste. ” 


In the instant case, the factory in engaged is ginning and pressing waste cotton. 
After cleaning and willowing the cotton, it is pressed into bales and exported to 
foreign countries. The nature of the industry is such that it would depend upon 
the availability of waste cotton. 


In his Commentary on ‘ Industrial Disputes Act’ at page 367 Vithalbhai 
S. Patel has referred to certain factors that have to be considered in deciding whether 
an industrial establishment is ‘ seasonal.’ Among them the following factors may 
be referred for the purpose of this case. 


“ (1) The expression ‘ seasonal’ should be construed to mean normally seasonal ; 
+ * + 4 * * 


(6) ‘Seasonal’ would certainly appear to imply dependence on nature, over which obviously 
neither the employer nor the employee in a given industrial establishment has any control. It would 
be relevant to consider the dependence of an establishment on seasons, normal seasons beyond the 
control of the employer wholly. 

(7) The period, of working in a normal year in a given industrial establishment, whether that 
period of working is controlled by seasonal conditions, would be a factor for consideration. ” 
Chapter V-A of the Industrial Disputes Act deals with lay-off and retrenchment. 
Section 25-A provides that sections 25-C to 25-E relating to the right of workmen 
laid off for compensation shall not apply to industrial establishments which are of 
a seasonal character or in which work is performed only intermittently. But 
there is no definition in the Act as to what is meant by seasonal character of an 
industrial establishment. But if a dispute arises as to whether an industrial establish- 
ment is of a seasonal character or not, the matter will have to be referred to the 
. Government and the decision of the appropriate Government shall be final. In 
Kohinoor Saw Mill Co. v. State of Madras1, Rajagopalan, J., had occasion to consider 
the meaning of the expression “ industrial establishment of a seasonal character.” 
The learned Judge observed at page 94 : 

“ Tt may not be difficult to visualise an industrial establishment engaged in an industry, predomi- 
nently seasonal even in a given region, working normally all through the year. The industry will be 
seasonal, but nonetheless the industrial establishment will not be seasonal within the meaning of 
section 25-A (2). A sugar mill in a given area, where most of the sugar mills work or are compelled 
by circumstances to work only during given seasons, may work all through the year. Such a mill 
would be a seasonal factory within the ing of section 2 (12) of the Employees’ State Insurance Act, 
1948, but it would not be an industrial establishment of a seasonal character, within the meaning of 
section 25-A (2) of the Industrial Disputes Act. Section 2 (12) of the Employees’ State Insurance Act 

make the nature of the industry conclusive in deciding whether the factory engaged in any of 
the industries enumerated in that section is a seasonal factory. ” 


The above observations will be very useful for the purpose of deciding whether 
the factory in the instant case is a seasonal factory or not. What is a “ seasonal 
factory °’ is defined in various Acts. Section 4 of the Factories Act (XXV of 1934), 
defines a seasonal factory,\as one ‘‘ which is exclusively engaged in one or more of 
the following manufacturing processes, namely, cotton ginning, cotton or jute 
ressing. > But this provision was deleted when the Factories Act (LXIII of 
1948) was enacted replacing the Factories Act of 1934. Section 2 (kk) of the 
Employees’ Provident Fund Scheme, 1952, defines a ‘ seasonal factory ’ as meaning 
a factory which is exclusively engaged in the manufacture of tea, sugar or rubber. 
But as pointed out by Rajagopalan, J., in the decision referred to above, 
‘¢ the definitions in other enactments, repealed or still in force, cannot always furnish a safe 
basis of interpreting a statutory expression 1n a given Act.” 

On the facts of the instant case, it is clear that the factory is dealing with cotton 
waste. It may be that the cotton waste undergoes a manufacturing process which 
includes cleaning, breaking up or otherwise treating the said waste by machinery 
run by power and the same is pressed into bales which are then transported to 
foreign countries. It may also be that the appellant’s factory is a factory as defined 
in the Factories Act. But what we have to decide in this case is whether the factory 
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is a seasonal one or not. It is immaterial whether the manufacturing process is 
carried on by the factory continuously or only intermittently due to non-availability 
of the raw material, viz., cotton waste or cotton yarn. What we have to see is 
whether the factory is exclusively engaged in one or more of the manufacturing 
processes mentioned in section 2 (12) of the Act. As the factory is exclusively 
engaged in cleaning or pressing cotton waste, I am of opinion that it is a seasonal 
factory and hence exempted from the Act and as such the Employees’ State Insurance 
Corporation has no jurisdiction to call upon the appellant to pay the employees? 
contribution as provided in the Act. 


The appeals are accordingly allowed, but in the circumstances without costs. 
V.K. ——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice T. VENKATADRI. 


N. V. Bashyam Reddiar (died) and others .. Appellants * 
D. 
The Examiner of Local Fund Accounts, Madras .. Respondent. 


Madras District Municipalities Act (V of 1920), Schedule IV, rule 60 (1)—Scope—Mumetpality calling 
for tenders for supply of matertals—Acceptance of tender not the lowest—Not sufficient to issue surcharge certificate 
upon Counctllors—Negligence or misconduct must be proved. 


When a Municipality calls for tenders for the supply of certain materials, the mere acceptance 
of a tender which is not the lowest by the Municipal Council would not be enough for an Auditor to 
issue a surcharge certificate under Rule 60 (1), upon the Councillors. He must go further and prove 
that there was negligence or misconduct on the part of the Councillors when they accepted the tender 
in preference to a lower quotation. When the Councillors have acted honestly ıt will not be proper or 
justifiable to find them guilty of negligence or misconduct merely because they accepted the tender in 

reference to a quotation which was the cheapest. It may be mere imprudence or want of judgment 
but it is certamly not negligence or misconduct. 


Further, under Rule 60 (1) the Auditor cannot surcharge all the members of the Municipal 
Council but only those who made or authorised an illegal payment. ' 


In the instant case no fraud or corruption has been suggesied by the Auditor except a vague 
insinuation that ın order to prefer a local man the Councillors accepted the tender in preference to a 
cheaper quotation. It cannot be said that the mere acceptance of a local tender is not a valid con- 
tract. Nor is the contract in the instant case infected with illegality, corruption, fraud, collusion or 
mala fides. The Auditor was therefore wrong in issuing a surcharge certificate against the 
Councillors. 

Appeal against the order of the Court of the Principal Subordinate Judge, 
Cuddalore, dated 5th October, 1960 and made in O.P. No. 143 of 1959. 


K. Rajah Iyer for K. Sarvabhauman, for Appellants. 

Government Pleader (A. Alagirtswamt) and K. Venkataswam:, for Respondent. 
The Court delivered the following 

JupcmMent.—This appeal raises a question of general importance as to the 


jurisdiction of an Auditor to disallow and surcharge items of expenditure made by 
a local authority, whose accounts he is under a statutory duty to audit. 


The appellant herein has been a Chairman of the Cuddalore Municipality. 
The Examiner of Local Fund Accounts surcharged the appellant and the other 
members of the Cuddalore Municipal Council to a sum of Rs. 6,496-06 NP. on 
the ground that the municipality incurred a loss to that extent on account of the 
negligence of the said Councillors. Originally, the Cuddalore Municipality passed 
a resolution to illuminate all important centres of the Cuddalore Town with mercury 
vapour lamps for the benefit of the public, and for that purpose invited sealed 
tenders for the supply of 36 mercury vapour lamps together with the fittings. A 
notification calling for tenders was also published in the newspapers, the Hindu 
and the Swadesamitran on 13th September, 1956. In response to the notification 
calling for tenders, tenders were received from the following firms : (1) Neo Hindus- 
tan Electricals, Madras, (2) The Modern Electricals, Cuddalore, (3) Radio Lamp 
a aaa = 
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Works, Madras and (4) Electric Power Devices Co., Bangalore. The two tenders. 
received from the third and the fourth firms respectively were not placed before 
the Council by the Commissioner, as they did not make the tenders in proper form 
and also because the said two firms did not quote the rates for all the items required. 
Therefore, the Council, considered only the tenders received from the Neo Hindus- 
tan Electricals, Madras and the Modern Electricals, Cuddalore at its meeting held 
on 22nd April, 1957. The Council, while considering the two tenders, thought 
it desirable to call for quotations also from individual firms. Accordingly, the 
Commissioner of the Cuddalore Municipality called for quotations. The General 
Electric Company, Madras, The Radio Lamp Works, Madras and the Modern 
Electricals, Cuddalore, gave their quotations. When the matter came up again 
before the Council at its meeting held on 10th June, 1957, the Council took into 
consideration the tenders only and ultimately accepted the tender of the Modern 
Electricals, Cuddalore. In pursuance of the acceptance of the tender, the Cuddalore 
firm supplied 36 lamps and the Municipality paid the amount. In the course of 
audit, the Examiner of Local Fund Accounts took objection to the procedure adopted 
by the Municipality. In his opinion the decision of the Council to call for quota- 
tions when the tenders were placed before the meeting amounted to a rejection of 
the tenders although it had not been specifically recorded, and that when quotations 
were received, the Council was not justified in accepting the tender of Modern 
Electricals, Cuddalore. He concluded that the appellant and the other members 
of the Council were thoroughly negligent in discharging their duties and had acted 
in a manner detrimental to the Municipality. In the view of the Examiner, the 
Council wanted to favour one individual in Cuddalore. In the end, he issueda 
surcharge certificate under Rule 60 of Schedule IV of the Madras District Munici» 
palities Act, that a sum of Rs. 6,496-06 NP. representing the loss caused to the 
Cuddalore Municipal Council fund was surchargeable and due jointly and severally 
from the appellant and the other members of the Council. 


The appellant herein questioned the propriety and correctness of the certificate 
and filed O.P. No. 143 of 1959, out of which this appeal arises, before the Sub-Court, 
Cuddalore. The learned Subordinate Judge dismissed the petition with the finding 
that the appellant and the other Councillors really acted in a manner detrimental 
to the financial interests of the Municipal Council of Cuddalore. It is against this 
order that the Chairman of the Council has preferred this appeal. 


The only ground of complaint of the Auditor against the Municipality seems 
to be that they accepted tender which was not the lowest, when there was a quota- 
tion which they themselves called for was the cheapest. It is true that originally 
the Municipality called for tenders ; when the tenders came up for consideration 
at the meeting on 22nd April, 1957, the Municipality passed a resolution to the 
effect, “ Resolved to call for quotations for the supply of materials and lights, etc.” 
After quotations were received the Council at its meeting held on 10th June, 1957 
considered once again both the tenders and quotations, and finally passed resolutio 
to the effect, “ The Lowest tender of Modern Electricals at Rs. 600.......... is 
accepted...... * The explanation that was offered by the Chairman and the 
other Councillors was that they never intended to reject the tenders, and when the 
tenders came up for consideration, they wanted to call for quotations also, and in 
the final meeting they took into account all facts and circumstances and decided 
to accept the lowest tender of the Modern Electricals, Cuddalore. They gave 
the reason that the Modern Electricals, Cuddalore, being a local firm would be 
under their control, and on account of urgency, they would insist upon him to 
supply all the 36 mercury vapour lamps, to be installed in Cuddalore Town. 
They never rejected the tenders, when they called for quotations. 


n 


It was contended by Mr. Rajah Iyer, learned Counsel for the appellant that 
the Examiner committeed a mistake in coming to the conclusion that, when the 
Municipality called for quotations, it should be deemed that the tenders had been 
rejected. According to the learned Counsel, it was the intention of the Council, 
when the tenders came up for consideration, to call for quotations also from some 
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more firms before deciding the matter, and that only by inviting quotations they 
could get some more information about the market position of the goods. But 
the Council never intended to reject the tenders. They were aware of the proce- 
dure laid down in Rule 4 of the Tender Rules that if they wanted to reject the 
tenders, they should get the sanction of the Government for dispensing with tenders 
and accepting the quotations. Now, the relevant provision which authorises the 
Auditor to issue the certificate is Rule 60 (1) in Schedule IV to the Madras 
Distriot Municipalities Act, 1920. It is as follows :— 

“The Auditors may disallow every item contrary to law and surcharge the same on the person 
making, or authorising the making of, the illegal payment; and may charge against any person res- 
ponsible therefoe the amount of any deficiency, loss or unprofitable outlay incurred, by the negligence 
or misconduct of that person or of any sum which ought to have been butis not brought into account 
by that person and shall, in every such case, certify the amount due from such person. ” 

Now, the rule has to be interpreted for deciding this appeal. This rule is quite 


PETN to section 247, sub-section (7) of the Public Health Act, 1875, which is in 


the following terms : 
“ Any Auditor acting in pursuance of this section shall disallow every 1tem of account contrary to 
jaw, and surcharge the same on the person making or authorising the making of the illegal payment, 


and shall charge against any person accounting the amount of any deficiency or loss incurred by the 
negligence or misconduct of that n, or of any sum which ought to have been but is not brought 


into account by that person, and shall in every such case certify the amount due from such person, and 
on application by any party aggrieved shall state in writing the reasons for his decision in respect of 
such disallowance or surcharge, and also of any allowance which he may have made.” 

The scope of the section was considered on a number of occasions in the Court of 
Appeal. The leading case, and perhaps the earliest case on this subject, is that of 
King v. Carson Roberts, In that case, inthe course of audit, the Auditor surcharged 
jointly and severally upon certain members of the highway committee of the Council 
several sums representing losses incurred by the Council in respect of contracts for 
horse forage, fine crushed ballast, carbolic acid, and boots respectively, by reason, 
as the Auditor alleged, of the negligence or misconduct of such members in the selec- 
tion of tenders for the articles in question. Farwell, L.J., in the course of the argu- 


ments, observed : 
“ Any body acquainted with business must know that it is frequently a most injudicious thing to 
accept the lowest tender.......... j 


Lord Justice Fletcher Moulton observed : 
‘© Itis so obvious that the acceptance of the lowest tender is only a matter of discretion, and that 
-often it is wiser to accept a tender that is not the lowest.......... a 


Another Noble Lord observed in the same case: 
‘© In my opinion, it is plain that this is a matter of administration, not of policy...... 


Therefore the mere acceptance of the lowest tender would not be enough for an 
Auditor to issue a certificate. But he must go further and prove that there was 
negligence or misconduct on the part of the Councillors concerned, when they accept- 
ed the lowest tender in preference to the lowest quotation. ‘Therefore, we have to 
see whether there was any negligence or misconduct on the part of the Councillors, 
when they accepted the lowest tender in spite of the fact that they had before them 
the lowest quotation. The appellant has stated that the Council never rejected the 
tenders. He also gave reasons why the Council accepted the tender in preference 
to the quotation. No fraud, or corruption has been suggested by the Auditor excepta 
vague insinuation, namely, that, in order to prefer a local man, the Councillors accep- 
ted the lowest tender. The members of the Council were admittedly honest in 
their recommendation, and to find them guilty of negligence, merely because they 
accepted the lowest tender in preference to the lowest quotation, is not proper or 
justifiable. It is useful to refer to a passage of Lord Farwell at page 435 : 

“The Auditor found that the highest instead of lower tenders had been accepted, and asked the 
reason and was told that the committee thought it best, and they declined to answer further. No 


one, of course, would say that the lowest tender must or ought necessarily to be accepted, but 
‘Sir R. Finlay pushed his contention to the extent that if one tender for the same material was five times 
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greater than any other the Auditor must bow to their decision without more. In my opinion, it is 
plain that this is a matter of administration, not of policy........ 4 


A further question arises for consideration, whether the words “@urcharge the 
same on the person making or authorising the making of illegal payment ; and may 
charge against any person responsible therefor... ..” refer to all the members of the 
Municipal Council or the person who made the paymegt is responsible for the loss. 
In the instant case the Auditor surcharged all the Councillors of the Municipality in 
spite of the fact that several Councillors filed statements to the effect that they were 
not well acquainted with the procedure, some of them stating that they were not 
advised, warned or guided at the time of passing the resolution and one of the Coun- 
cillors alleged that the Commissioner himself recommended the local tender. On the 
face of these allegations, can the Auditor surcharge all the Councillors when the rule 
says that “ surcharge the same on the person ing or authorising the making of 
illegal payment” ?. The answer is provided by the dissenting judgment of L.J. 
Fletcher Moulton in King y. Carson Roberts?. 


“It is clear that persons answering to either of these descriptions making or authorising the making 
of payment must necessarily be persons who are before the Auditor in his capacity as such, and must be 

ns who either have had money of the Corporation for which they must properly account, or have 
had ecatrol of funds of the Corporation which they had authority to pay away, and for the proper expen- 
diture of which they have therefore to account. . . . But to my mind ıt is impossible to call an individual 
corporator as such a ‘person accounting’. He brings in no accounts, and no money of the Corporation 
passes through his hands. The Corporation is the person accounting, and any person or persons to 
whom are delegated duties which include the receipt and disbursement of moneys for specific purposes 
will become thereby ‘persons accounting’, because they personally have to bring in accounts which 
must be put into right ferm by the Auditor. I do not pretend that these categories exhaust the possi- 
ble ways in which an individual corporator may become a person accounting, but to my mind he 
does not become in his personal capacity subject to the jurisdiction’of the Auditor, and liable to be direct- 
ly ch by him, merely because he is a corporator. He may well become liable in respect of defici- 
€ncies due to the surcharges or disallowances made by the Auditor in the accounts brought in by the 
Corporation, but if so his liability must be established (as between himself and the Corporation that 
has been surcharged) by the ordinary processes of law. The auditor has neither the power nor the 
jurisdiction to hold an enquiry as to which of the individual corporators are to be visited with the 
consequences of what he deems to be an act of negligence on the part of the Corporation. ” 


‘Their Lordships finally refused to surcharge the members for the loss suffered by 
the Council. 


In the case of King Kennedy v. Browne?, certain membrs of a rural council em- 
ployed solicitors and directed them to prepare bonds (which included agreements 
and warrants) for the contractors for the building of cottages and the fencing of 
plots. When the solicitors furnished bill of costs, in which a charge of £ 2.2s. was 
made for the preparation and execution of these documents, the same was allowed. 
When the accounts of the Council subsequently came to be audited, the Auditor dis- 
allowed certain amounts and surcharged the Councillors who authorised the employ- 
ment of the solicitors with these sums. Lord O’Brien, L.C.J., posing a question, 
“ was the particular payment that was made an illegal payment ?” observed thus : 

"I think not. I see no illegality whatever in the contract between the Council and Mr. Gulli- 
nan There was no suggestion of fraud or collusion. All want of bona fides was more than once em- 
phatically disclaimed. The contract between Mr, Gullinan and the Council was a valid contract, 
infected with no illegality, no corruption, no fraud, no collusion, no mala fides.” 

In the instant case also, I cannot say that the mere acceptance of the local tender is 
not a valid contract and nor can I say that the same is infected with illegality, corrup- 
tion, fraud, collusion or mala fides. In the same judgment, the following passage 
from the case of In re Faure Electric Accumulator Company®, is quoted : l 

““ Mere imprudence is not enough; want of judgment is not enough; grave error of judgment is 
not enough. ” i 
Similarly in the case of Rex y. Roberts4, while considering a surcharge certificate issu- 
ed by an Auditor upon the Councillors on the ground that they made overpay- 
ments to their employees, Scrutton, L.J., observed at page 719: 

“But in determining what is reasonable and what is excessive, I think the Auditor must give full 
effect to the consideration that he is dealing with a representative body entrusted by Parliament with 
ee 


1. L.R. (1908) 1 K.B. 407 at 427. 3. L.R.40 Ch.D. 141. 
2. Irish Reports, (1997) 2 K.B. 505, 4. L.R. (1924) 2 K.B. 605. 
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wide powers... s.s.s... A wide margin should be allowed for error of judgment, not amounting to 
misconduct, or for deliberate policy, not being illegal, with which the Auditor cannot interfere. ’ 


What is hegligence or misconduct was explained in a case decided on similar 
facts Pentecost v. London District Auditor!. In that case, a District Auditor refused to: 
surcharge a local authority or their officers concerned in respect of payments in 
full to contractors which the officers had authorised though the work to which the 
payments related was defective. It was said on behalf of the objectors that the Dis- 
trict Auditor applied the wrong test, when he directed himself to find gross negligence. 
In this connection, Lynskey, J., observed : 

“ Negligence is well known and well defined. A man is either guilty of negligence or he is not 
guilty of negligence. Gross negligence is not known to the English Common Law so far as civil proceed- 
ings are concerned, and one has only to consider the phrase in criminal cases, particularly in cases of 
apts E aaa In the ordinary case in civil proceedings, either a man is guilty of negligence 
or ne 13 no ; 


In the same case, Delvin, J., observed as follows : ‘ 


« Clearly, ‘negligence’ is intended to be an alternative to ‘misconduct’, and if one adds to negli- 
gence the element of moral culpability, it is difficult to see any distinction between negligence with 
moral culpability, and misconduct. I therefore think that the right construction of the word ‘negli- 
gence’ is its ordinary meaning.....- It does not follow that every mistake or every want of judgment 
or every error of judgment on the part of any local authority or official will lead to asurcharge. The 
test will be that of negligence in its ordinary sense which is‘commonly applied in these Courts. ” 

On a review of the case law on this question whether the Auditor was right in 
issuing the surcharge certificate, I come to the conclusion that merely because the 
Councillors accepted the lowest tender when there was a cheapest quotation their 
action would not amount to negligence or misconduct. It may be mere imprudence 
or want of judgment or grave error of judgment ; but it is certainly not negligence or 
misconduct. After all, these people came to the municipality, 

“t to give their service to the community in thisway. The task is at best unremunerative and often 
thankless; but if those who accept it are to be liable to have their conduct pronounced upon and their 
character and property injured by decisions, not of any of the Courts of law of the country, to which. 
they are of course amenable, but of a special tribunal consisting of an official chosen by a government 
department without any powers or qualifications for holding a judicial inquiry, and discharging these 
functions without any of the securities which protect the individual before our Courts, and if the juris- 
diction of that individual is not to be limited to requiring an account of municipal money for which 
the accused has made himself responsible, but extends to calling him to account for the reasons and 
motives ofall his actions, no self-respecting man will take part in municipal affairs.” King ~v- 
Carson Roberts*. 

In the result, this appeal is allowed ; but in the circumstances of the case, 


there will be no order as to costs. 


V.K. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice K. VEERASWAMI. 
Messrs. Swami Motor Transports (P.) Limited, Karunthattan- 
kudi, Thanjavur and another .. Petitioners* 
D. 
Messrs. Raman and Raman (P), Ltd. and others .. Respondents. 

Motor Vehicles Act (IV of 1939), sections 43-A (2), 48-A, 57 (8), 64 (1) and 64-A—Revision under section 
64-A—If lies against an order under section 57 (8)-—-Order of variation of route based on invalid G.O. Ms. No. 3199 
Home dated 16th November, 1956 —Effect—Notice under section 48-A—If necessary to applicant for variation of 
route. l 

Constitution of India (1950), Article 226—Objection to jurisdiction of State Transport Authority not taken 
before that authority—Cannot be raised in writ petition. 

Section 57 (8) of the Motor Vehicles Act enjoins that an application to vary a condition of a stage 


carriage permit by inclusion of a new route should be treated as an application for the grant of a new 
permit. The only effect of this deeming provision is to attract to the disposal of an application for 
eer i age fi 





1. L.R. (1951) 2 K.B. 759. 2. L.R. (1908) 1 K,B. 407 at 483. 
*W.P. Nos. 843 of 1961 and 189 of 1962. 10th March, 1964 
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variation of a condition of permit the procedure applicable to the grant of permits. Section 64 (1) 
does not expressly provide for an appeal from an order under section 57 (8). Nor can such a right of 
appeal be implied in section 64( 1) merely because an application for variation should be disposed of 
as if it was for a new permit. A right of appeal is not a common law right but it springs from express 
legislative authority and cannot be inferred by implication. Hence a revision petition under section 
A against an order under section 57 (8) granting variation of a route would be competent. 

(In passing it was pointed out that the view of a Full Bench decision of the Madras High Court 

that route was not a part of the condition of a permit and therefore section 57 (8) did not cover a varia- 


tion of a route by extension, no longer holds the field in view of the Motor Vehicles (Madras Amend-- 
ment) Act, 1964.) 


When the objection to jurisdiction of the State Transport Authority to entertain a petition has 
not been taken before that authority while he was disposing of that petition, such an objection cannot 
be raised in a writ petition filed against the order of that authority, passed on that petition. 


An order of Regional Transport Authority granting variation of a route relying on and in keeping 
with G.O. Ms. No. 3199, Home dated 16th November, 1956 which has been declared to be irrelevant 
and invalid by the Madras High Courtin Swami Motor rin se (Private), Ltd. v. Raman and Raman 
(Private) Ltd. (1961) 2 M.L J. 127 : A.I.R. 1961 Mad. 180 (F.B.) and W.P. No. 96 of 1961, would be 
invalid and will have to be set aside. But the only effect of the invalidity of the said G.O. would be 
that the Regional Transport Authority while disposing of the matter afresh should pay no regard to 
the said GÒ. but apply its mind independently of it to the matters under section 47 (1) of the Motor 
Vehicles Act and the merits on record placed before it. 


When the variation in the conditions of a permit by extension of a route is sought to be made on 
the application of the permit-holder himself notice under section 48-A of the Motor Vehicles Act to- 
him would be unnecessary. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased to. 
issue a writ of certiorari calling for the records of the proceedings of the second 
respondent State Transport Authority, Madras in R. P. No. 94 STA 60 dated 
{2th June, 1961 and quash the said order made therein. 


Advocate-General (V. K. Thiruvenkatachari) for G. Ramaswamy and’ 
S. M. Subramaniam, for Petitioner. 


S. Mohankumaramangalam, for M. N. Ranghachai and S. Palaniswami, for Respon-- 
dents. 


K. Venkataswami for Additional Government Pleader, on behalf of 2nd 
Respondent. 


The Court made the following 


ORDER :—These are connected petitions to quash the same order of the State- 
Transport Authority dated 12th June, 1961, setting aside the order of the Regional 
Transport Authority, dated 30th April, 1957, which granted the variation of the 
route Tanjore to Kumbakonam as Tanjore to Koradachery sia Kumbakonam 
and Kodavasal, in favour of Swami Motor Transport (P) Ltd. The State ‘Transport 
Authority directed the Regional Transport Au ority to dispose the application of” 
Swami Motor Transports (P) Ltd. afresh according to the law. By G.O. Ms. 
No. 3199 Home dated 16th November, 1956 the State Government in the purported 
exercise of its power under section 43-A (2) of the Motor Vehicles Act, 1939 directed 
the Regional Transport Authority, Tanjore to vary the existing route Tanjore to- 
Kumbakonam as Tanjore to Koradachery via Kumbakonam and Kodavasal in 
respect of two buses. The Government made this order as a result of three petitions, 
two of them in July, 1956 by two membere of the local Legislative Assembly and 
the third on 6th August, 1956 by Swami Motor Transport (P) Ltd. The Regional! 
Transport Authority relied on this Government Order and in keeping with it, so 
was it stated, granted the variation of the route in respect of two buses MDO-1959) 
and MDO-1960 of Swami Motor Transport (P) Ltd. Raman and Raman (P) Ltd. 
who was an objector and not an operator on the route, filed a revision petition to the 
State Transport Authority against that order. The State Transport Authority was 
of the view that the order should be set aside on two grounds : (1) that the Region al 
Transport Authority should not have relied on the Government Order, as a direction 
to grant the-variation in favour of Swami Motor Transport (P) Ltd. But it should 
have called for applications from all the existing operators on the route Tanjore to 
Kumbakonam and chosen one or more applicants, according to the need and merits. 
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of the case and (2) that Swami Motor Transport (P) Ltd., itself being an applicant 
for variation, the Regional Transport Authority was wrong in issuing to it a notice 
under section 48-A of the Motor Vehicles Act, for which there was no need. Since 
in its view the Regional Transport Authority did not properly interpret the order of 
the Government, the State Transport Authority set aside the order and remanded 
the matter for fresh disposal according to the law. 

Swami Motor Transport (P) Ltd., in W.P. No. 843 of 1961 seeks to quash the 
order of the State Transport Authority on the ground that the revision petition was 
not competent and on the further ground that the State Transport Authority was not 
right in its view of the propriety and effect of the notice under section 48-A of the 
Act to Swami Motor Transport (P) Ltd., on the order of the Regional Transport 
Authority. In my opinion, neither of the grounds can be sustained. 


Section 64-A provides for a revision to the State Transport Authority against 
an order of a Regional Transport Authority from which no appeal lies. Section 
64 (1) allows appeals to the prescribed authority, which is the State Transport 
Appellate Tribunal in specified cases, two of them being by a person aggrieved by the 
refusal of the State or a Regional Transport Authority to grant a permit or by any 
condition attached to a permit granted to him or being a local authority or police 
authority or an association which, or a person providing transport facilities who, 
having opposed the grant of a permit, is aggrieved by the grant thereof, or by any 
condition attached thereto. Learned Advocate-General for Swami Motor ‘Transport 
(P) Ltd., submits that an appeal from the order of the Regional Transport Authority 
under section 57 (8) lies under section 64 (1) (f) relating to the second category of the 
two cases I have mentioned. Section 57 (8) enjoins that an application to vary a 
‘condition of a stage carriage ibaa by inclusion of a new route should be treated as 
an application for the grant ofa new permit. ‘The effect of this is that an application 
should be disposed of by complying with the procedure for the grant of such carri- 

e permits. According to learned Advocate-General, the deeming clause implies 
aia aright of appeal to an aggrieved objector who provides transport facilities, to 
any condition attached to a permit. In Krishnamurthy v. C.D.A. Transport Co.¥, 
this Court rejected a contention based on Rule 208 of the Motor Vehicles Rules, 
mamely, that the a arene made by the appellants in that case should be treated 
as applications for the grant of a permit as laid down by that rule and if so treated, 
the refusal to grant the extension should be deemed to be a refusal to grant a per- 
mit and it would be an appealable order under section 64 (1) (a). The ground 
was that as was held in Attorney- General v. Sillem3, the-creation of a new right of appeal 
was plainly an act which required legislative authority but section 64 (1) did not 
provide for an appeal from an order varying a condition ofa permit. Satyanarayana 
Rao and Rajagopalan, JJ., observed at page 324: 

“ Tf the rule in question does not in terms confer a right of appeal against an order refusing to vary 
the conditons of a permit, can it be said that it impliedly confers such a right ? As has been pointed 
‘out above, a right of appeal must be expressly conierred by a statute and cannot be inferred by 
implication. It is not within the competence of the rule-making authority constituted under section 
68 of the Act to confer a new right of appeal not recognised or granted by section 64 of the Act.” 
Learned Advocate-General says that what was a rule has since been embodied in 
sub-section (8) of section 57 and this will make a difference to maintainability of an 
appeal against such an order under section 64 (1) (a) or (f). I am unable to accept 

is view. In my opinion, the only effect of the deeming provision in sub-section (8) 
of section 57 is to attract to the disposal of an application for variation of a condition 
the procedure applicable to the grant of permits. Section 64 (1) does not expressly 
provide for an appeal from an order under section 57 (8). Nor is or can such a 
sight of appeal be implied in section 64 (1) merely because an application for varia- 
ition should be disposed of as if it was for a new permit. There is no room for such 
an implication. - Further with respect I agree with Satyanarayana Rao and Rajago- 

alari JJ., that a right of appeal cannot be inferred by implication. A right of appeal 
$s not a common law right but it springs from express legislative authority. ion 
i ey 


l. 31258) l MLJ. 81: AIR. 1953 Mad. 2. (1864) 10 HLL. 704. 
321 (324). a l 
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Automobile Service v. State Trasnspori Authority, Madras}, is not in point as that was 
a case of a counter-signature and section 64 (1) (d) gives a right of appeal to an 
aggrieved person against a refusal to counter-sign. Nor did W.A. Nos. 43 and 58 
of 1958 decide the point. Upon my view I have indicated, I hold that the revision 
petition before the State Transport Authority was competent. 

There is also a further point why the petitioner’s objection to the jurisdiction 
of the State Transport Authority should fail. The objection was not taken before 
that Authority itself. There is authority with which I respectfully agree that Swami 
Motor Transport (P) Ltd. cannot be permitted to take the objection at this stage 
either on the ground of acquiescence or from the standpoint of certiorari, the 
ground not having been taken before and therefore not dealt with by the State 
Transport Authority. Its order cannot be quashed on the ground of error. 
Lakshmanan Chettiar v. Commissioner of Corporation of Madras*, decided by a Full Bench 
of three learned Judges of this Court held : 

“ Failure to object to jurisdiction before the lower Court is a bar to obtaining a writ of certiorari, 
whether the objection to jurisdiction is based on a pure point of law or based on facts which ware or 
should have been within the knowledge of the applicant during the proceedings in the lower Court. ” 
. In support of this proposition, the learned Judges relied on a number of English de- 
cisions. Dealing with a petition under Article 32 of the Constitution, the Supreme 
Court in Messrs. Pannalal Binjraj v. Union of India*, observed that if the petitioners 
before it had acquiesced in the jurisdiction of the Income-tax Officers to whom their 
cases were transferred, they were not entitled to raise the objection before the 
Supreme Court under that Article. The Supreme Court then observed at page 412: 

“ It is well settled that such conduct of the petitioners would disentitle them to any relief at the 

hands of this Court.” 
Learned Advocate-General however urges that since the question of jurisdiction 
went to the root of the matter, this Court could deal with it under Article 226 of 
the Constitution. But the point is not so much of the Court’s power but the con- 
duct of the party who invokes the jurisdiction of this Court under that Article. 


This Court in Swami Motor Transport (Private) Ltd. v. Raman and Raman (Private) 
Lid.4, held that the very Government Order relied on by the Regional Transport 
Authority was extraneous or irrelevant to the proceedings before itand that it was 
also impropr and irrelevant in the circumstances it was made. In W.P. No. 96 of 
1961 this Court again examined the question of relevancy of such an order and was 
of the view that not only an order of the Government passed in exercise of its power 
under section 43-A (2) would be irrelevant to a*quasi-judicial consideration by the 
Regional Transport Authority of grant or refusal of a variation of a condition of a 
permit by extension ofa route but ifthe order of the Government directing the exten- 
sion of a route was passed pending quasi-judicial consideration of the very question 
at any stage or after the quasi-judicial authority had decided the question, such an 
order would itself be improper and in excess of the powers of the Government under 
section 43-A (2) of the Act. It follows, therefore, that the Transport Authority was 
right in setting aside the Regional Authority’s order which was passed on the order 
of the Government under section 43-A (2). In passing, it may be noted that the 
view of a Full Bench of this Court that route was not a part of the condition of a 
permit and therefore section 57 (8) did rfot cover a variation of a route by extension, 
no longer holds the field in view of the Motor Vehicles (Madras Amendment) Act, 
1964. 

The point of Swami Motor Transport (P) Ltd. based on section 48-A is in 
my view not substantial. I think the State Transport Authority was correct in its 
view that it being an applicant for variation, no notice to Swami Motor Transport 
(P) Ltd. under that section was necessary. That disposes of W.P. No. 843 of 1961. 

W.P. No. 189 of 1962 is by Raman and Raman (P) Ltd. to quash that part of 
the order of the State Transport Authority remanding the matter to the Regional 
Transport Authority for fresh disposal. The only ground urged in this petition 


1: tee 2 M.L.J. 300. _ 8, ALR. 1957 S.G. 897. 
2. (1927) I.L.R.“50 Mad. 130: 51 M.LJ. 4. (1961) 2 M.L.J. 127: A.I.R. 1961 Mad. 
742. (ŒR) í 180 (FB). > 
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is that since the entire matter was based on directions in G.O. Ms. No. 3199 Home 
dated 16th November, 1956 and this order has since been held to be invalid, the State 
Transport Authority ought to have quashed the entire proceedings. I do not 
think that the result follows from the invalidity of the Government Order. Its only 
effect is that the Regional Transport Authority, while disposing of the matter , 
afresh, should pay no regard to the said Government Order but apply its mind inde- 
pendently of it to the matter under section 47 (1) and the merits on record placed 
before it. 
Both the petitions are dismissed but with costs in neither. 


V.K. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusrice P. RAMAKRISHNAN. 
Rajamannar and others .. Petitionsrs* 


D. 
The State of Madras, represented by the Collector of Madras, 
Madras-! and others .. Respondents. 

Land Acquisttin Act (I of 1894), sections 18, 20 and 21—Reference to Cro Gourt under section 1 i 
a Peles by Civil Gouri—Oniy ‘person affected by objection’ 1s entitled to be hsard—‘Person affected by objection’ — 

caning of. : 

On a Reference under section 18 of the Land Acquisition Act the Civil Court is required to hear 
only an objection which had been raised before the Collector in accordance with the formalities pres- 
cribed ın section 18 and the contentions of only such persons who are affected by the objection. The 
term “‘ person affectd by the objection ” is not equivalent to a “ person interested ” within the meaning 
of section 3 (b) of the Act. Whether a person is affected by the objection or not has to be decided by 
the Civil Court with reference to the stand taken by him in respect of the award of the Collector,within 
the time limit prescribed in section 18, when he is required to elect whether he has accepted the award 
or not. Ifhe isa person who has not expressed any objection, but has consented to receive the amount 
of compensation awarded by the Collector, he will not be a person affected by the objection. 

The specific sections of the Land Acquisition Actin Part III circumscribe the scope of the én- 
‘quiry and specify the persons who should be made parties to the enquiry. Itisnot permissible to go 
‘beyond the terms of these sections, and infer that a person who did not prefer his objection to the award 
within the time limit prescribed in section 18, is a person interested in the objection within the meaning 
-of section 20 (b) and therefore a person affected by the objection within the meaning of section 21. 
It will not be permissible to take into account at the enquiry by the Civil Court, the representations 
‘of persons who have never applied after the passing of the award within the time limit fixed by the 
‘statute, stating whether they accepted the award or were objecting toit. Such persons cannot be added 


as parties to the Reference made at the instance of persons who did not accept the award of the 
‘Collector. i 


Petition under section 115 of ‘Act V of 1908 praying the High Court to revise 
the order of the Court of the IV Assistant Judge, City Civil Court, Madras dated 
16th March, 1963 and made in C.M.P.No. 426 of 1963 in L.A.C.No. 150 of 1962. 


V. Seshadri and G. Viswanathan, for Petitioners. 


The Government Pleader and M. S. Seshadri for Respondents. 
The Court delivered the following 


UDGMENT :—In certain land acquisition proceedings Reference was made by 
the Collector under section 18 of the Land Acquisition Act to the City Civil Court, 
Madras, for determination of a ou objection, as to the amount of compensation, 
taken before him by the second respondént Pattabhirama Reddiar, who did not 
accept the award. The petitioners four in number, did not file objection to the 
award under section 18 of the Land Acquisition Act, though they had appeared in 
the land acquisition pee at some anterior stage. They claimed in an appli- 
‘cation filed by them under Order 1, Rule 10, Civil Procedure Code and section 151 
Civil Procedure Code before the City Civil Court that the acquired land belonged 
to an undivided joint Hindu family, that they represented one branch of it while 
respondents 2 to 6 represented another branch, and that consequently they should be 
made parties to the Reference under section 18 of the Land Acquisition Act pending 
‘before the City Civil Court, Madras. The lower Court found that the petitioners had 
not proved even on prima facie grounds that they constituted members of a joint family 
anterested in the land in dispute. Secondly, it adopted the decision of the Andhra 





*O.R.P. No. 1074 of 1963, 18th March, 1964, 
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Pradesh High Court in Ibrahim Sahib v. The Land Acquisition Officer*, in which it was 
held that a person who had not filed an application to the Collector for Reference 
under section 18 of the Land Acquisition Act was not entitled to ventilate his own 
grievances against the award in the Civil Court which deals with the Reference. 
The lower Court rejected the application. Against this decision the present revi- 
sion petition is filed by the petitioners. 


The scheme contained in Part III of the Land Acqusition Act—sections 18 
to 28—provides for the exercise of a special jurisdiction by the Civil Court, and the 
scope of this jurisdiction is strictly circumscribed by the appropriate provisions con- 
tained in this part. Section 18 gives the right to “ a person interested, ° who has 
not accepted the award, to state the grounds of his objection, and make a written 
application within the prescribed time limit to the Collector, requiring him to refer 
the subject-matter of his objection to the Civil Court for decision. ‘“ A person in- 
terested” has been defined in section 3 (b) of the Act as including all persons claiming 
an interest to the compensation and the term also includes a person who is interested 
in an easement affecting the land. In making the Reference, the Collector is re- 
quired to give the particulars mentioned in stction 19 of the Act and among the 
particulars are included the names of the persons whom he has reason to think are 
interested in such land. Section 20 requires the Court to give notice of the hearing 
of the objection (a) to the applicant, (b) to all persons interested in the objection 
except such (if any) of them as have consented without protest to receive payment of 
the compensation awarded and (c) if the objection is in regard to the area of the land 
er to the amount of the compensation, to the Collector. Section 21 of the Act res- 
tricts the scope of theenquiry to a consideration of the interests of the persons affect- 
ed by the objection. “Section 23 lays down certain principles for determining the 
amount of compensation. Section 53 says that save in so far as they may be incon- 
sistent with anything contained in this Act, the provisions of the Code of Civil 
Procedure-shall apply to all proceedings before the Court under this Act. No doubt 
Order 1, Rule 10, on which the petitioners have relied, permits the Court at any 
stage of the proceedings to add as plaintiff or defendant any person whose presence 
before the Court may be necessary, in order to enable the Court effectually and com- 
pletely to adjudicate upon and settle all the questions involved in the suit. (Section 
20 of the Land Acquisition Act specifically gives a list of persons on whom the Court 
ig required to serve a notice before determining the objection). The Jurisdiction 
of the Civil Court under Part III of the Land Acquisition Act being a special juris- 
diction, its powers must be spelt out from the terms of the Land Acquisition Act 
itself. Section 21 of the Land Acquisition Act specifically confines the scope of the 
enquiry before the special tribunal to a consideration of the interests of the persons 
affected by the objection. The question, therefore, for determination is who are 
the persons affected by the objection raised under section 18 of the Act. On an 
apriori reasoning it may be held that all persons interested within the meaning of 
section 3 (b) of the Land Acquisition Act already referred to would be affected by the 
objection, but a careful perusal of the sections in Part III of the Act would show 
that that is not the meaning intended to be given to the term “ persons affected by 
the objection”. To find out who are the persons affected by the objection, one can 
look at section 20 of the Act which provides for the category of persons to whom 
notice of the hearing by the Court, is required to be given. They are: the appli- 
cant and all persons interested in the objection except such of them as have consented 
to receive payment of the compensation awarded. In other words, the persons in- 
terested in the objection are those who, besides the applicant, have taken a stand 
similar to his by supporting his objection before the Collector. Section 20 (c) 
indicates that if the objection is in regard to the area of the land or to the amount 
of the compensation, the Collector is deemed to be a person affected by the objection 
and the interests of the Government represented by the Collector would also be 
within the scope of the enquiry. So the question whether a person is affected by the 
objection or not, has to be decided by the Civil Court, that 1s, the Special Tribunal, 
with reference to the stand taken by him before the Collector, at the time of passing 
a eae 


1. (1958) 2 An.W.R. 19: A.LR. 1958 A.P. 226. 
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the award or who has expressed his attitude to the award by filing a written objec- 
tion before the Collector within the time prescribed in section 18 of the Act. If, 
on the other hand, he is a person who has not expressed any objection, but has con- 
sented to receive the amount of compensation awarded, he will not be a person 
affected by the objection. As pointed out by the Andhra Pradesh High Court in 
Ibrahim Sahib v. The Land Acquisition Officer!, a person interested in the objection is 
not the same as a person interested in the land ; nor does it refer to persons interested 
in the success of the objection. According to the Andhra Pradesh High Court the 
mere fact that a person is brought before the Court as a non-applicant party does not 
entitle him to ventilate his own grievances against the award when he himself has 
not filed an application to the Collector for a Reference under section 18 of the Act. 
For the above view, the Andhra Pradesh High Court followed the decision of this 
Court in Narayana v. Annapurnamma®*, where it has been held that (1) a party who raised 
no objection to the apportionment of the compensation made by the Collector must 
be taken to have accepted the award in that respect and (2) under sections 18, 20 and 
21 of the Act all that the Court can deal with, is the objection, which has been refer- 
red to it, and it cannot go into a question raised for the first time by a party who had 
not raised any objection under section 18 of the Act. The above discussion would 
show that on a Reference under section 18, the Court is required to hear only (1) an 
objection which had been raised before the Collector in accordance with the for- 
malities prescribed in section 18 and (2) the contentions of only such persons who 
are interested in the objection. The term “‘person interested in the objection” is 
not equivalent to “ a person interested ” within the meaning of section 3 (b) of the 
Act, but has to be interpreted with reference to the stand taken by him in respect 
of the award, within the time limit prescribed in section 18, when he is required to 
elect whether he has accepted the award or not. 


Before the lower Court, the decision of the Kerala High Court in State v. Narayins 
Pillay®, was referred to. There are certain observations in the course of the judg- 
ment which apparently were relied upon in the lower Court by the petitioner. For 
example there is an observation at page 138, which says : 

“Where the award is in favour of several persons having no separate and distinct interest in thé 
property acquired, all of them may be said to be interested in the objection raised by one or more of 
them to the award made by the Land Acquisition Officer. In such a case the objection may be deemed 
to have been made on behalf ofall. Similarly, if one of several persons having only a joint and undivid- 
ed interest in the property acquired is competent to represent the interests of all of them, the objection 
Ki him to the award and the consequent Reference to the District Court would enure to the benefit of 
all of them. But the position will be entirely different if each of them has a distinct and separate 
interest in the property acquired and no one of them is entitled in law to represent the others as in 
the present case. ” 

These observations would appear to indicate that if at the stage of the award there 
are a group of several persons having only a-joint and undivided interest in the pro- 
perty acquired, in aa a case the objection made by one person competent to re- 
present the interests of all would enure to the benefit ofall. The lower Court has 
found on the facts that the petitioners had not proved that they and respondents 
2 to 6, who were before the Land Acquisition Officer, constituted a joint family with 
a common interest. The specific sections of the Land Acquisition Act in Part III 
circumscribe the scope of the enquiry and specify the persons who should be made 
parties to the enquiry. It is not permissible to go beyond the terms of these sections, 
and infer that a person who did not prefer his objection to the award within the time 
limit prescribed in section 18, is a person interested in the objection within the 
A section 20 (b) of the Act, and therefore a person affected by the objec- 
tion within the meaning of section 21 of the Act. It will not be permissible to take 
into account at the enquiry the representations of persons who have never applied 
after the passing of the award within the time limit fixed by the statute, stating: 
whether they accepted the award or were objecting to it. I therefore confirm the 
decision of the lower Court and dismiss this petition with costs of respondents 2 to 6. 


V.K. —_—__— Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice S. RamacHaNpRA IYER, CHIEF JUSTICE AND 
Mr. Justice K. SRINIVASAN. 


Commissioner of Income-tax, Madras and Another ~» Applicants.* 
y. 
Mahalakshmi Textile Mills, Ltd., Pasumalai, Madurai 
District and Others .. Respondents. 


Income-tax Act, (XI of 1922), aa 10 (2) (v), E EA ne u 
textile mills—Spinning machinery—Replacement of worn out parts by new parts known as stem 
—$pipenditure an allowable deduction—Tribunal—Claim for allowance as extra depreciation and development 
rebate—Disallowance ee aac Commissioner holding expenditure as capital—Claim for allowance as revenue 
expenditure made before Tribunal tn appeal—Furisdiction of the Tribunal. 

The assessee, a textile mills, adopted the Casablanca system consisting of the replacement of cer- 
tain roller stands and fluted rollers fitted with rubber aprons to the spinning machinery, on account of 
the wear and tear of certain of the moving parts ofthe machinery. The old type of replacement parts 
were not available in the market, and were also costlier than the parts produced by the Casablanca 
Company. The assessee on the basis of the replacement claimed devel ent rebate and extra de- 
preciation in regard to a sum of Rs. 93,215. e officer on the finding that part of the expenditure 
was incurred only for the expansion of existing machinery and was not for the installation of new 
machinery, disallowed development rebate (Rs. 23,304) and extra depreciation (Rs. 1,554) relevant 
to such EEN On appeal, the Appellate Assistant Commissioner on the finding that the modifi- 
cations effected to the old. machinery were ofa capital nature but nevertheless could not be considered 
as new plant and machinery in respect of which alone dvelopment rebate and extra depreciation would 
be allowed, disallowed the claim. In the appeal to the Tribunal it was contended that the Appellate 
Assistant Commissioner erred in disallowing the two amounts on account of development rebate and 
depreciation under section 10 (2) (vi) (a) ofthe Act. An additional ground was also urged that the 
assessees were entitled to the reduction of the whole amount of Rs. 93,000 as revenue expenditure, 
under section 10 (2) (v). ‘The Tribunal rejected the cliam to development rebate. Thg Tribunal on 
inspection of the mill and study of the working of the machinery found that the old parts were no lon- 
ger manufactured and that those parts could be replaced only by parts of a uniform type and that the 
substituted parts served precisely the same function as old parts. The Tribunal in the view that by 
fitting these new parts, the original asset namely, the spinning frame, was only maintained and no 
new asset had been brought into existence, allowed the entire sum of Rs. 93,215 as revenue expenditure. 
On a Reference, on the allowable nature of expenditure and the jurisdiction of the Tribnnal to 
allow the entire amount as revenue expenditure, . 

Held, the expenditure incurred ee assessec in replacing old parts by the Casablanca Drafting 
System is of a revenue nature, allowable under section 10 (2) te) of the Act. 

The expression ‘‘ repairs” in section 10, (2) (v) of the Act is used in contradistinction to renewal 
or restoration. The repair is effected for the purpose of preserving or maintaining the existing asset 
and not to bring a new asset into existence or to obtain a new or fresh advantage. 


General consideration would show that the replacement of worn out parts does not by itself bring 
a new asset into existence. The replaced part may be new and may be a new asset but in having 
regard to the nature of the expenditure one should consider the productive unit as a whole. 


Where only a replaceable of a composite piece of machinery is renewed, such part having a 
comparatively lesser lease of life than the machinery itself, it would be reasonable to regard the cost 
of such a renewal as revenue expenditure. There is also no change of system in the method of spinning. 


When the Appellate Assistant Commissioner held that it was not a case of instalation of any new 
machinery but ny replacement of certain parts the question arose whether the expenditure 
involved was capital or revenue. That decision has inherent in it the denial ofthe claim that the 
expenditure was revenue expenditure. 


When the specific ground was taken by the assessee that the entirety of the expenditure should 
be regarded as revenue expenditure in the circumstances the Tribunal has the power and jurisdiction 
to take additional evidence to determine the question. 

Cases referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 (XI of 1922), in R.A. Nos. 164, 
222 and 283 of 1959-60. (1.T.A. Nos. 3325 of 1957-58 ; Assessment year 56-57— 
LT.A. No. 301 of 1956-57—Assessment year 1953-54—I.T.A. N. 5465 of 1455-56 
— Assessment year 1952-53) respectively. 


S. Ranganathan, Standing Counsel for Income-tax, in T.C. Nos. 157 and 175 
of 1961 for Applicant and for Respondent in T.C. No. 178 of 1961. - 


*T.C.Nos. 157, 175 and 178 of 1961. 12th March, 1964. 
(Ref. Nos. 51,64, 67 of 1961). 
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R. Venkataraman, for Respondent in T. C. No. 157 of 1961. 
S. Swaminathan and K. Ramagopal, for Respondents in T.C. No. 175 of 1961. 


K. R. Ramamani, S. Padamanabhan, Counsel for Applicant in T.C. No. 178 
of 1961. 


The Judgment of the Court was delivered by 

Srinivasan, J.—Though the assessees in these three cases are different, certain 
common questions arise. We shall however set out the facts relevant to each 
Reference separately for purposes of clarity. 


T.C. No. 157 of 1961 : ae 


The assessee in this case claimed development rebate and extra depreciation 
in respect of an expenditure of Rs. 93,215. The Income-tax Officer found that part 
of the expenditure was incurred only for the expansion of existing machinery and was 
mot for the-installation of new machinery. He accordingly disallowed development 
rebate (Rs. 23,304) and extra depreciation (Rs. 1,554) relevant to such expansion. 
‘On appeal, the Appellate Assistant Commissioner inspected the mills in question. 
He came to the conclusion that the modifications effected to the old machinery were 
of a capital nature, but nevertheless could not be considered as new plant and 
machinery in respect of which alone development rebate and extra depreciation 
could be allowed. He therefore disallowed the claim. In the further appeal to 
the Appellate Tribunal, it was contended that the Appellate Assistant Commissioner: 


“ Erred in disallowing the amount of Rs. 23,304 on account of development rebate and 
Rs. 1,554, on account of depreciation under section 10 (2) (vi) (a) in respect -of the sum of 
Rs. 93,000 incurred by the appellants as capital expenditure for installing new machinery in the 
appellants’ mill.” 

In the grounds of appeal, it was finally urged that the Appel- 
late Assistant Commissioner should have held “that alternatively the 
appellants were entitled to the deduction of the whole amount of 
Rs. 93,000 as revenue expenditure.” It would be noticed that while before the 
Tncome-tax Officer and Appellate Assistant Commissioner the claim to development 
‘rebate was limited to a sum of Rs. 23,000 and odd as falling within the scope of sec- 
tion 10 (2) (vi) (a) of the Act; before the Tribunal the alternative claim was that the 
entire expenditure of Rs. 93,000 should have been allowed as amounting to revenue 
expenditure only. The Tribunal rejected the claim to development rebate as, in its 
view, only the minor component parts of the ring-frame had been replaced and such 
alteration could not be classified as installation of machinery and plant. It then 
‘proceeded to examine the claim to deduction of Rs. 93,000 as revenue expenditure. 
The Tribunal inspected the mill and studied the working of the machinery and the 
part which the materials played in the process of yarn spinning. It found that the 
alterations were ‘accounted for by the replacement of certain parts by what was 
‘known as Casablanca High Drafting System. The manufacturers of those parts 
purported to claim a higher efficiency in productive capacity by the substitution of 
those parts in the place of the old parts. The Tribunal thought that mere claims 
made by manufacturers could not serve to establish that by the use of those parts an 
asset of an enduring advantage had been secured by the business and that to style 
‘tthe expenditure as capital expenditure on the basis of the claims made by the manu- 
facturer would not be sensible. The Tribunal accepted the factual position that the 
old parts were no longer manufactured and that those parts could be replaced only 
iby parts of a newer type and that the substituted parts served precisely the same 
function as the old parts, though with the added advantage of their newness 
and the possible improvement in the working that the manufacturers 
‘claimed. For these reasons, the Tribunal took the view that by fitting 
these new parts, the original asset, viz., the spinning frame, was only maintained 
and no new asset had been brought into existence. It accordingly reached the con- 
clusion that the entire expenditure on the Casablanca conversion materials amounting 
to Rs. 93,215 was revenue expenditure. On the application of the Commissioner 
of Income-tax, the two questions set down below stand referred to this Court : 
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I, “ Whether on the facts and in the circumstances of the case, the Tribunal had jurisdiction 
On tae re ne of Rs. 93,215 constituted an allowable item of expenditure a section 
of the 


2. Whether on the facts and in the circumstances of the case, the sum of Rs. 93,215 or any 
Laas Pea allowable as an expenditure incurred for current repairs under section 10 (2) 
c 


__ It will be noticed that the first of these questions raises the competency of the 
Tribunal to examine an alternative case set up by the assessee for the first time during 
the appeal before the Tribunal. We have indicated that before the Ihcome-tax Officer 
it was only a claim to development rebate and extra depreciation allowance based 
on a total capital expenditure of Rs. 93,000 and odd that was put forward, and 
the position was the same when the matter was brought before the Appellate 
Assistant Commissioner in the appeal before him. It was only when the further 
-appeal was filed before the Tribunal, the assessee set up the alternative case claiming 
to be entitled to deduct the entire sum of Rs. 93,000 as revenue expenditure, a case 
that was not put forward before the Appellate Assistant Commissioner and was not 
therefore canvassed by him in his appellate order under section 31 of the Act. That 
is how the question of jurisdiction of the Tribunal to examine a new matter which 
was not adjudicated upon either by the Income-tax Officer or the Appellate Assis- 
tant Commissioner is raised by the first of the questions above. The second 
question is whether any portion of this amount is allowable as a revenue expenditure. 


T.C. No. 175 of 1961 : 


. In this case again, the Reference was directed to be made under section 66 (1) 
of the Act on the application of the Commissioner of Income-tax, objecting to the 
order of the Tribunal granting an allowance of Rs. 1,96,553 as revenue expenditure. 
Before the Income-tax Officer it was contended that materials to the above value were 
utilised for the purpose of introducing the Casablanca High Drafting System, as 
it is called, and it was claimed that this was only revenue expenditure for effecting 
substitution of worn-out parts of the existing machinery. The Income-tax Officer 
thought that the large amount involved indicated the capital nature of the expen- 
diture and took the view that the whole system of the working of the mill was changed 
into a new one and that there was an enduring benefit to the mills by this change. 
He accordingly rejected the claim. The appeal to the Appellate Assistant Commis- 
sioner also failed. The Appellate Assistant Commissioner pointed out that orginally 
the assessee had itself treated this expenditure in its accounts as capital expenditure 
and that only at the time of the assessment was the claim to allowance as revenue 
€xpenditure put forward. He repeated the observations of the Income-tax Officer 
and held that the expenditure was of capital nature. When the matter came before 
the Tribunal, .the Tribunal directed the Income-tax Officer to carry out a proper 
Investigation and bring on record the necessary evidence touching upon the technical 
details of the Casablanca Conversion Process and the nature of the economic benefit 
which the undertaking received. After an examination of the evidence so obtained, 
the Tribunal came to the conclusion that the contention of the Department that the 
expenditure was of a capital nature could not be sustained and directed the allowance 
of Rs. 1,96,553 as revenue expenditure. On the Department questioning the 
correctness of that view by an application under section 66 (2) of the Act, the 
following question stands referred : 


“ Whether on the facts and in the circumstances of the case, the sum of Rs. 1,96,553 or any 


portion thereof is allowable as expenditure incurred for current repairs under section 10 (2) (v) 
of the Income-tax Act ?” 


T. C. No. 178 of 1961. 


On facts similar to those in the other two cases, in so far as the replacement of 
parts referred to as the introduction of the Casablanca System is concerned, the 
allowance as revenue expenditure of the sum of Rs. 23,533 under section 10 (2) (v) 
is questioned by the Department, and the relevant question that stands referred to 
us isf 
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“ Whether on the facts and in the circumstances of the case, the sum of Rs. 23,533 is allowable 
as expenditure for current repairs under section 10 (2) (v) of the Income-tax Act?” 
In addition, at the instance of the assessee, who moved this Court under section 
66 (2) of the Act, the following question also stands referred : 


“ Whether on the facts and in the circumstances of the case, the Tribunal was justified in 
disallowing the expenditure of Rs. 45,000?” 


This question arises from the fact that, according to the directions of the 
Inspector of Factories, certain new windows were fitted to the factory building. This 
was considered by the Department Officials and the Tribunal to be expenditure of 
a capital nature and it is the correctness of that view that is canvassed by the above 
question. 


The principal question that is common to all of these References is as regards the 
nature of the expenditure incurred by the introduction of what is called the Casablanca 
System, whether it is expenditure of a revenue or a capital nature. Before dealing 
with the factual position as it has been ascertained by the Tribunal, we may refer 
to certain decisions which distinguish the two types of expenditure and lay down 
certain broad principles for determining under which head, an item of expenditure 
whiter fall. ‘The claim is made by the assessee under section 10 (2) (v) of the Act, 
which reads : 


“ Such profits or gains shall be computed after making the following allowances, viz., 


(v) in respect of current repairs to such building, machinery, plant or furniture, the amount 
paid on accolint thereof.” 


The expression used is “current repairs” and it is the significance of this 
expression that has to be understood. In New Shorrock Spinning and Manufacturing 
Co., Ltd. v. Commissioner of Income-tax1, the learned Judges pointed out that the 
expression “repairs” is used in contradistinction to renewal or restoration. A repair 
is effected for the purpose of preserving or maintaining an existing asset and not 
to bring a new asset into existence or to obtain a new or fresh advantage. If the 
expenditure was incurred for the purpose of bringing a new asset into existence or a 
new advantage for the business; then such an expenditure would be of a capital nature, 
The principle is very clear and it is only its application in a stated set of circumstances 
that causes some difficulty. The facts dealt with in this decision are somewhat 
similar to those that obtain in the present References. In that case, the assessee 
company, which was a textile mill, replaced certain parts in a large number of looms, 
The parts which were so replaced consisted of a device for maintaining a certain 
tension. The original parts had become completely worn out. The parts newly 
fitted were of a different construction. It was also found that if parts similar to those 
that had been used in the past were to be fabricated, they not being available in the 
market, the cost would be disproportionately high. The newly fitted parts were 
of a different type and were superior to the old parts in their operational efficiency. 
The old parts had been in use for 60 years and the Tribunal disallowed the claim 
on the ground that since the expenditure on this head had not been incurred as and 
when the need arose but was incurred after. a lapse of 60 years it could no longer be 
regarded as current repairs. The learned Judges found that the expenditure was in 
reality incurred only for the purpose of preserving or maintaining the asset and 
that the long duration referred to was of no relevance in considering this aspect of 
the matter. It was nevertheless current repairs and the Reference was answered in 
favour of the assessee. This decision would appear to be of considerable importance, 
for a similarity between the facts of this decision and the present cases will be 
noti 


The Casablanca System, as it is called, consists of the replacement `of certain 
roller stands and fluted rollers fitted with rubber aprons to the spinning machinery. 
It was found that the wear and tear of certain of the moving parts of the machinery 
was not uniform and periodically such parts had to be replaced. When it came to 


- 
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the question of replacing the worn-out roller stands, the assessee found the old type 
of replacement parts not available inthe market. The identical parts could not, 
therefore, be secured, and the Tribunal in the Statement of the Case also refers to the 
fact that wherever such parts were available they were costlier than the parts produced 
by a different manufacturer, that is, the Casablanca Company. Though, according 
to the- manufacturers, the provision of these parts was referred as the Casablanca 
High Drafting System, it virtually amounted to nothing more thay the replacement 
of certain parts, which, however, were a modified version of the older parts. The 
progress of textile technology necessarily discards old and unwieldy parts and seeks 
to replace them with lighter and more efficient parts. The Departmental Officials 
thought that the claims made by the manufacturer about the efficiency of these parts 
introduced a factor of new advantage to the business and for that reason 
took the view that a new and enduring asset had been brought into existence by the 
replacement of such parts. Actually, however, it was noticed that the averagé pro- 
duction even after fitting these parts was not higher than when the machinery was 
worked with the old parts. Whether a new asset is brought into existenceor a new 
advantage is derived is a question of fact and upon the material the Tribunal 
decided in the negative. Even apart from that, general considerations would also 
show that the replacement of worn-out parts does not by itself bring a new asset 
into existence. The replaced part may be new and may be a new asset ; but in 
having regard to the nature of the expenditure, one should consider the productive 
unit as a whole and not pick out parts therein which are new. If such a view is 
taken, then even replacement of parts which are really in the nature of current repairs 
can be held to be not eligible for the allowance under section 10 (2) (v), for, as the 
part is undoubtedly new, it is a new asset and because of its newness it confers some 
advantage. That does not appear to be the correct view to take. 


An illuminating decision is that'of the House of Lords Hinton v. Maden and 
Ireland Limited‘, In that case, a shoe manufacturing company incurred certain 
expenditure on knives and lasts. The question arose whether it was capital or 
revenue expenditure. Lord Reid observed : 

Pawar I accept the position that this expression ‘capital expenditure’ must be considered 
as an ordinary expression in untechnical English. So treating it, my first enquiry would be: 
“what would a reasonable businessman understand by the eapression and would he regard this 
expenditure as capital expenditure or not’? ” “i 

$ After observing that the expression “ capital expenditure ”? and ‘‘ revenue expen- 
diture ” were incapable of exact definition, the learned Lord said that the whole 
circumstances should be looked at in order to find out in which class the expendi- 
ture falls. Lord Keith in his judgment dealt with the matter thus : 


“I have come to the view that in this case the expenditure on replacement should properly be 
dreated as revenue expenditure.......... We are told that the average life of an upper knife is 
twelve months. The limit of life for sole knives and lasts would appear, with possible exceptions 
to average three years. The company itself in its own accounts treated its whole stock of knives 
and lasts as having a life of only two years and wrote off the total in two years. In my opinion, 
it is quite unreal to regard constantly recurring expenditure on such articles having so short a life 
ag capital expenditure. It could hardly be said to be expenditure on assets of an enduring nature.” 


Lord Denning instaficed several cases. He observed : 


“Suppose a firm of builders has a carpenter’s shop fitted with wood working machines but also 
hand saws and chisels for the men to use. The initial cost of the machines and the tools is capital 
expenditure. The machines have a long life and the cost of renewing them is capital expenditure, 
but the tools have a short life and the cost of renewing them is revenue expenditure.” 


This observation indicates that where only a replaceable part of a composite 
piece of machinery is renewed, such part having a comparatively lesser lease of life 
than the machinery itself, it would be reasonable to regard the cost of such renewal 
as revenue expenditure. 


In Coreara v. Commissioner of Income-tax*, to which one of us was a party, the 
case of repairs of considerable value to certain cargo boats was considered. It was 





— ee 





1. (1960) 39 LTR. 357. 2. (1963) 49 LT.R. 188. 
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pointed out that merely because a large sum was involved, it could not lead to the 
conclusion that it was a reconstruction. The nature of the expenditure must be 
viewed as a whole in order to see whether the repairs effected only restored the 
machinery to its original condition or whether by reason of the repairs any additional 
advantage of features which improved its income-earning capacity were introduced . 


A decision which even more clearly emphasises these points of view is Commis- 
sioner of Income-tax v. Sree Rama Sugar Mills Ltd.1. In that case, the assessee had 
in its factory three boilers. One of the boilers had deteriorated in its efficiency and’ 
it was replaced by a new boiler. The considerable expenditure involved was accepted 
by the Appellate Tribunal as revenue expenditure, but the Department contested 
the position. On a Reference, Satyanarayana Rao, J., pointed that where only a 
restoration of subsidiary parts is involved, even if such parts are renewed, it amounts 
to nothing more than repair. But, if it is a reconstruction of the entirety or sub- 
stantially the whole of the subject-matter, then it is not a repair, that is to say, the 
machinery has to be looked at as a whole and it has to be examined whether the 
replacement is in substance a reconstruction of the entirety of the machinery. Though 
the boiler in that case was a wholly new unit, yet it was only a subsidiary part of the 
entirety of the machinery used for the purpose of the manufacture. The machinery 


was accordingly only brought to its original condition, though by the renewal of a 
Major part thereof. 


Mr. Ranganathan, learned Counsel for the Department, has referred to the 
Nagpur Electric Light and Power Co., Ltd. v. Commissioner of Income-tax*. In 
that case, the assessee company had incurred expenditure for replacing the consu- 
mers’ fans and motors and renewal of the service lines consequent on the change 
from direct current to alternating current system of supply, and the claim was made 
that it was revenue expenditure. The decision in that case was that it was capital 
expenditure, for a change of system was involved. The change of system rendered 
useless the fans and motors that previously existed. As a condition of the renewal 
of the licence to the company, the company had to replace the fans and motors of 
the consumers at the cost of the company. The expenditure was necessary in order 
that the company should carry out the change from one system to the other. The 
learned Judges took the view that it was accordingly capital expenditure. 


Mr. Ranganathan’s main reliance upon this decision is that in the present cases 
also a “ change of system ” of spinning yarn has been introduced, He really relies 
upon the name that has been given to these parts by the manufacturers as the Casa- 
blanca High Drafting System, as if the mode of spinning yarn by use of these replaced 
parts is totally different from what obtained previously. On the facts, however, 
except for the name, there is no change of system in the method of spinning and 
that is the conclusion which the Tribunal has reached, and rightly in our opinion. 
The parts that were replaced perform precisely the same functions as the old parts, 
though the manufacturers claim that there was added efficiency. A new part must 
always have a higher degree of efficiency than an old and worn-out part, and the 
manufacturer's advertising slogans alone cannot justify any claim that an added 
advantage has been derived by the use of these new patts. Mr. Ranganathan 
again refers to Sitalpur Sugar Mills Ltd. v. Commissioner of Income-tax. That 
was a case however where an entire factory was dismantled and re-fitted at a better 
site, and the question arose as to the nature of the expenditure involved thereby. 
Even on the facts, it is obvious that the shifting of the site of the factory was with 
a view to run the concern with greater advantage to the trade and their Lordships 
of the Supreme Court held that that expenditure was capital expenditure. We are 
unable to derive any assistance from this decision for the present purpose. 


On the facts, the following have been found by the Tribunal. The Income- 
tax Officer in his remand report stated that by the fitting of the Casablanca roller 
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stands and fluted rollers there was considerably less breakage of the yarn than or 
the other frames. There was accordingly less wastage and more production. He 
claimed that the literature of the company with regard to these parts showed that 
that system was highly efficient and capable of easy manipulation, and relying om 
the literature on the subject which appears to be nothing more than the manufacturer’s 
advertisement extolling their product, he thought that higher efficiency was guaran- 
teed by this system, and therefore, an asset of an enduring nature had been brought 
into existence. The Tribunal pointed out that the only substantial difference between 
this system and the old system was that the roller stands in the new system were 
placed at a slight inclination’ with the additional use of a leather apron attached 
to the roller stands. The claim to increased efficiency was no doubt put forward 
by the manufacturers. But the Tribunal pointed out that even assuming that there 
was some improvement in the component parts and the improvement of these parts 
was boosted by the manufacturers, it did not necessarily follow that any enduring 
advantage or a new asset had been brought into existence. The need for going in 
for these Casablanca parts arose for the old parts were no longer available. That 
statement was accepted by the Tribunal and was not contradicted by the Depart- 
ment. The result was that only the original asset was held to have been preserved 
and maintained. As we said, on a question of fact, the Tribunal found that the 
fitting of these minor parts had no effect upon the machinery as a whole. In a Reference 
under section 66 of the Act, we are bound by this decision on a question of fact. 


It follows therefore that in so far as the expenditure incurred by the different 
assessees by the replacement of parts by the Casablanca High Drafting System is 
concerned, that expenditure is undoubtedly of a revenue nature. The relevant ques- 
tions will be answered in the affirmative. 


The second question in T.C. No. 178 of 1961, which relates to the disallowance 
of the expenditure of Rs. 45,000, has to be answered against the assessee. It is not 
disputed that this expenditure was incurred in fitting new windows to the factory 
building. It was done under the instructions of the Factories Inspector. We fail 
to see how such expenditure, which involves the reconstruction of the building itself 
can be regarded as an expenditure incurred for the maintenance of the capital asset. 
On the other hand this alteration to the building was obviously directed in the inte- 
rests of the workers employed and must manifestly result in a benefit of an enduring 


_kind for the business. That this is a capital expenditure seems to be beyond dispute. 


In fact, learned Counsel rightly refrained from pressing this matter. 


One question of some importance arises in T.C. No. 157 of 1961. It is necessary 
to re-state the position, for it involves the determination of the extent of jurisdic- 
tion of the Tribunal. In this case, up to the stage of the appeal to the Appellate 
Assistant Commissioner, the matter proceeded on the basis that the replacement 
constituted new plant and machinery in respect of which development rebate and 
extra depreciation should be granted. 


The claims on the heads were only to thé extent of Rs. 23,304 and Rs. 1,554 
respectively, which were disallowed by the Income-tax Officer, and it was 
only that disallowance that was canvassed before the Appellate Assistant 
Commissioner, who found that the expenditure, which was of a capital nature 
was occasioned by modifications to the existing old machinery, and that the 
claim on account of development rebate and extra depreciation could not 
be allowed in such a case. In the further appeal to the Tribunal, it was contended 
that the sums claimed as allowances were in respect of the expenditure of Rs, 93,000 
incurred as capital for installing new machinery. An alternative claim was put 
forward that the entirety of the expenditure of Rs. 93,000 should be allowed as 
revenue expenditure. That was not the question which had been raised either before 
the Income-tax Officer or before the Appellate Assistant Commissioner. But the 
Tribunal accepted the contention that the entire sum of Rs. 93,000 constituted | 
revenue-expenditute: --Even-assuming.that_it_could reach that conclusion, the 
question would still arise whether, since the allowance claimed before the Appellate 


Assistant Commissioner was only in the sums of Rs. 23,304 and Rs. 1,554, the 
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Tribunal was competent to grant allowance of a much larger sum than what was 
claimed. It is that question that has to be considered. 


In the Statement of the Case, the Tribunal observes that the Department had 
sufficient notice of the ground of appeal by which deduction of the whole amount 
of Rs. 93,000 was claimed and that the Department had taken no objection against 
the admission of such a ground. That does not however deal with the question 
whether the Tribunal had jurisdiction to make an allowance of more than what was 
the subject-matter of the appeal before the lower appellate authority. 


The appellate powers of the Appellate Tribunal are set down in section 33 of 
the Indian Income-tax Act. An order made by the Appellate Assistant Commis- 
sioner under section 31 of the Act may be appealed from. The powers of the 
Appellate Tribunal are specified in section 33 (4), which reads thus : 


“The Appellate Tribunal may, after giving teat apa to the appeal an opportunity of being 
theard, pass such orders thereon as it thinks fit and shall communicate any such orders to the assessee 


and to the Commissioner.” 


It has been stated that one of the grounds of appeal taken before the Tribunal 
was that the Appellate Assistant Commissioner should have held that alternatively 
the appellants were entitled to the deduction of the whole amount of Rs. 93,000 
as revenue expenditure. Apart from the Department having had sufficient notice 
of the ground and no objection being taken before the Appellate Tribunal to an 
examination of the merits of the claim on that basis, it is seen that the Appellate 
Tribunal, in order to decide satisfactorily the points before it, actually inspected 
the spinning mill and studied the working of the machinery and the part which 
the materials referred to as the Casablanca High Drafting System played in the pro- 
sess of yarn spinning. That the Appellate Tribunal is entitled to investigate ques- 
tions of fact would appear to be beyond dispute, for it is a Court both of fact and 
of law. Indeed, when the Appellate Assistant Commissioner came to hold that 
it was not a case of installation of any new machinery but of replacement of certain 
parts, though in a modified form, the question obviously arose whether the expendi- 
ture involved was capital or revenue. For reasons that he gave, the Appellate Assis- 
tant Commissioner was of the opinion that the expenditure was of a capital nature. 
That decision has inherent in it the denial of the claim that the expenditure could 
come under the head of\revenue expenditure. When the specific ground was taken 
by the assessee that the entirety of the expenditure should be regarded as revenue 
expenditure in the circumstances of the case and when it cannot be denied that 
the Appellate Tribunal has the power to take additional evidence with regard 
to the matter, it is difficult to see how the Appellate Tribunal can have no 
jurisdiction to determine a question of fact, the question of fact being the 
nature of the alterations said to have been effected in the mills. It is only on an 
appreciation of these facts that any inference as to the capital or revenue nature of 
the expenditure could be drawn. The mere fact that before the Appellate Assis- 
tant Commissioner the claim of the ‘assessee was not put in that form does not appear 
to us to disentitle the Appellate Tribunal from reaching the correct conclusion 


with regard to the matter. 


Our attention has been drawn to a decision of the Privy Council in Ram Chandra 
Bunj Dev. v. Secretary of State for Indiat. In a suit by a Zamindar for possession 
of jagir lands held by a paik, whom he had dismissed, the findings of the lower Courts 
were that the paik was a private servant of the Zamindar and not one whom by his 
Kabuliath the Zamindar had no power to dismiss. When the matter came in second 
appeal to the High Court, it was contended for the first time that the jagir was 
for the purpose of maintaining some police officer appointed by the Government. 
The High Court held that this was the real issue to be tried, and remitted the 
matter for re-hearing. The Judicial Committee found that the Zamindar relied 
only upon the Kabuliath, In support of his Kabuliath, the High Court found no 


1. 31 M.L.J. 745: (1916) LR. 43 L A. 172 : 18 Bom.L.R. 838. 
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reason to differ from the subordinate tribunals. The High Court could allow the 
appeal only on grounds of law, and as the High Court had agreed with the Courts 
below on the construction of the kabuliath, no other question of law could arise, 
The kabuliath contained no reference to any lands having been charged with police 
duties. If the issue had been properly raised by pleadings, the onus would have 
been upon the Zamindar to establish that fact. Their Lordships accordingly had 
no difficnlty in reaching the conclusion that the High Court could not in the 
exercise of its jurisdiction as the second appellate Court permit a new issue to 
be raised. 


The analogy of this decision has been pressed before us as disentitling the 
Appellate Tribunal from holding that the entire sum of Rs. 93,000 was revenue 
expenditure. It is pointed out that the allowance, though claimed under different 
heads, was limited to a sum of about Rs, 23,000 and that even if the Tribunal could 
lawfully reach the conclusion that the expenditure was of a revenue nature, its find- 
ing could give relief to the assessee only to this extent of Rs. 23,000. We are not 
convinced that the principle which governs the jurisdiction of a second appellate 
Court under the Civil Procedure Code can properly be applied to the proceedings 
before the Income-tax Appellate Tribunal. It is true that the Appellate Tribunal 
is also a Court of second appeal. But its jurisdiction is not limited in the same 
manner as the High Court sitting in second appeal. When the Appellate Tribunal 
has the jurisdiction to investigate and adjudicate upon questions of fact, and where, 
as we have pointed out, the refusal of the relief by the Appellate Assistant 
Commissioner on the basis that the expenditure was of a capital nature involved a 
finding that it was not of a revenue nature, the Appellate Tribunal could with pro-, 
priety reverse that decision. When once it came to the conclusion that the expendi- 
ture was of a revenue nature, the entirety of the expenditure has under law to be 
allowed as an allowance and it does not depend upon the claim to any particular 
amount being made by the assessee. In this view, therefore, we would hold that 
the Tribunal had jurisdiction and answered the question accordingly. 

In the result, except for the question relating to the expenditure of Rs, 45,000 
relevant to T.C. No. 178 of 1961, the other questions are answered in favour of the . 
assessees, The assessees will be entitled to their costs. Counsel’s fee Rs, 100 in 
each case. 

VS. — Answered accordingly, 

. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction). : 
Present:—Mnr. Justice M. ANANTANARAYANAN AND Mr. Justice K. S. Rama- 
MURTI. AE . 
The Proprietors of Messrs. Associated Publisher, Madras (P.) 
Ltd., Zhe Mail, Madras-2. -. Appellant* 


Y. 
C. Theobald and others’ l -. Respondents. 
Industrial Disputes Act (XIV of 1947), sections 2 (rr) and 25-F—* Wages ”’—If includes travelling allo- 
wance paid to Working Journalists—If can be taken into account for computation of gratuity and retrenchment 


Evidence Act (I of 1872), section 115—Gratuity based on wrong calculation accepted and acquittances given 
by employees—Wrong calculation due to mutual mistake—Employees not estopped from recovering correct amount. 
The Working Journalists employed by the Management had to travel all over Madras City because 


or consolidated equivalent for expenses in and so did not form part of “ wages ” as defined by, 
section 2 (rr) of the Industrial Disputes Act and hence should not enter into the computation of gra-, 
tuity or retrenchment benefit payable to them : E 

, Held, that the genesis of the allowance was irrelevant and that the fact that the grant was made 


even when the employees were on leave clearly showed that iit was a benefit derived by them and was 


SW.A.Nos. 287 to 289-0f 1963..50 0 ok T. Cate Lui, 23rd March, 1964, 
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not merely an equivalent for expenses incurred. That being so the “ wages ” derived by the Journa- 
lists would include the travelling allowance of Rs. 30 and the calculation of gratuity and retrenchment 


Where due to the mutual mistake of both the management and the Journalists employed by them 
the gratuity payable to the latter was calculated on a wrong basis to the detriment of the Journalists 
and the amount so calculated was accepted by the Journalists and acquittances were given, they will 


Journalists (Conditions of Service) and Miscellaneous Provisions Act, (XLV of 1955). 

Appeals under Clause 15 of the Letters Patent against the Orders of the Honour- 
able Mr. Justice Veeraswami, dated 4th March 1963 and made in the exercise of 
the Special Original Jurisdiction of the High Court in Writ Petition Nos. 273 to 
275 of 1962 presented under Article 226 of the Constitution of India to issue a writ 
of certiorari calling for the records relating to the order of the Labour Court dated 
30th October, 1961 and passed in W.J. Nos. 17 to 19 of 1959. 

R. Ramamurthi Iyer and T. S. Rangarajan, for Appellant. 

B. R. Dolia for Ayyar & Dolia, for 1st Respondent. 

The Judgment .of the Court was delivered by , 

Anantanarayanan, F.—\n Desikachart v. Associated Publishers!, a Bench of this 
Court consisting of Ramachandra Ayyar, Officiating C.J., and Ramakrishnan, J., 
dealt with the cases of three journalists, Messrs. P. S. Desikachar, C. Theobald and 
A. Krishnamurthi, who were employed by the respondent, the proprietors of the 
“ Atadras Mail” and who were retired upon attaining ages considered to be ages 
of superannuation. The Labour Court, before whom the petitioners instituted 
claims for benefits, held that the termination of the services of these Journalists was 
the consequence of a voluntary retirement ineach case, orof attaining the age of 
superannuation, and that, in any event, there was no case of retrenchment, attrac- 
. ting the benefits under the relevant statutory provisions. The Bench held that the 
petitioners were retrenched, and were entitled to retrenchment compensation under 
section 2 (09) and 25-F of the Industrial Disputes Act XIV of 1947. In result, 
the order of the Labour Court was quashed, and the petition was released to be 
disposed.of afresh “ as to the precise amount of relief to which the respective petitio- 
ners would be-entitled.” : ! 


The Labour Court again dealt with the matter by means of a fairly lengthy 
and detailed judgment, and came to certain conclusions with regard to the benefits 
to which the present appellants, the ex-Journalists would be entitled. W.P. Nos. 
832 to 837 of 1962 and 272 to 275 of 1962 were instituted before Veeraswami, J., 
upon the same subject-matter of controversy. The learned Judge, ultimately, 
allowed the petitions of the Management only upon one restricted aspect, namely, 
the claim in respect of interest, but dismissed those petitions in other respects. 
There was also a direction with regard to income-tax deduction, and these two 
aspects, namely, claim in respect of interest and the deductions to be made for 
income-tax, are not in controversy. The other points, which have survived to be 
pressed. before us in these Writ Appeals by learned Counsel on behalf of the Mana- 
gement (The Madrus Mail) may be tersely set forth as follows :— 


The first ground argued is that the Labour Court and the learned Judge (Veera- 
swami, J.) were in error, with regard to the claim of these Working Journalists 
for notice, and pay in lieu of notice, as rovided for by statute, with reference to a 
particular date-line. The argument: is that there was correspondence between the 
Mail -and these Journalists even earlier, in which correspondence the Journalists 
had been clearly intimated of the intention of the Management to retire or super- 
annuate them, or to dispense with their services by way of retrenchment, which ma l 
be the more accurate manner of purig it in the light of the Bench decision, with 
effect from a particular date. The notice required by law had already been 
given, and with regard to two of the Journalists (Messrs. Krishnamurthi and 
Desikachari), the argument was that they were not again entitled to notice from the 
date-line, namely, 30th September, 1956. That is a short point, of a very restricted , 






-1 (1962) 1 MLJ. 285: TLR. (1962) Mad, 345, 
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scope. The other two grounds are of some importance. The first is that the 
wages to be determined with regard to these employees, ought not to be inclusive 
of the travelling allowance of Rs. 30 per mensem granted to them by the Manage- 
ment, in the light of the genesis of this allowance or concession, and its convertibility, 
according to the Management, into actual expenses incurred by these Journalists 
for travel in the course of their duties, which the Management had necessarily to 
reimburse. That is a point upon which considerable argument was addressed before 
us, and it needs to be dealt with in some detail. The third ground is that, at least as 
regards gratuity which these employees could claim under the provisions of section 
5 of Act XLV of 1955, in the light of the earlier acquittances given by these 
persons, and the area of controv that survived before the Labour Court after the 
disposal of Destkachart v. Acicaed Publishers. the Labour Court had really no juris- 
diction to proceed into the matter at all, or to award any benefit upon any such 
basis. The respondents were estopped from claiming the benefit, and the Tri- 
bunal was inhibited, by a fundamental lack of jurisdiction, from going into the ques- 
tion. The learned Judge (Veeraswami, J.) was in error in upholding the finding 
of the Tribunal with regard to the claim to gratuity benefit. 


As we stated earlier, these are the three grounds that have survived to be hr 
in the hearing of these appeals, and we shall deal with the first ground quite briefly, 
before proceeding to the other two grounds. 


As regards the first ground, we are totally unable to see any room for difference 
of opinion, and the conclusion of the learned Judge (Veeraswami, J.) would appear 
to be perfectly justified. So far as Mr. Theobald among the Journalists was concerned, 
the Labour Court gave him two months’ notice pay, since he had already been paida 
month’s pay in lieu of notice. There was no controversy concerning his case. 
With reference to the other two individuals, Messrs. Krishnamurthi and Desikachar, 
the point is that these persons continued in service for a further term of six months, 
in the light of the correspondence between the parties. If they were so continued, 
it necessarily follows that this was not merely with the acquiescence of the Manage- 
ment, but was a measure deliberately sanctioned by the management. It is certainly 
an extension of service or has the legal consequences of such exter.sion, and the statu- 
tory right to notice pay from the date determined by such extension, namely, the 
new date-line, would appear to be incontrovertible. We have therefore no 
hesitation in holding that the appeals are without substance upon this ground. 


We may immediately proceed to the next ground, which is the real ground of 
difficulty in these appeals. The background of facts is not particularly in dispute. 
Apparently, these Working Journalists had to travel all over Madras City, because of 
their assignment as Reporters or Working Journalists, and, ordinarily, the Manage- 
ment was either providing a motor conveyance for them, or honouring the bills 
lodged by the employees with regard to the taxi or conveyance aged At one 
stage, the Management felt that this was both costly, and a procedure a itting only 
of imperfect control. For that reason, figures were taken im a year, and an average 
was worked out, which came to Rs. 30 per mensem. ‘That was thereafter paid, as 
“travelling allowance ”, to each Working Journalist, and it formed part of the 
emoluments which the Journalist derived, subj.ct of course, to the condition that 
he should perform his duties faithfully, and himself look to his expenses of travel 
in Madras City in the course of his duties. It is not disputed that this is the genesis 
of the concession, or allowance, whichever it might be termed. ‘The short question 1s, 
does it form an essential ingredient of wages as defined in section 2 (rr) of Act XTV 
of 1947? Section 2 (rr) of Act XIV of 1947 declared that wages means 


‘© all remuneration capable of being expressed in terms of money, which would, if the terms of 
employment, express or implied, were ed, be payable to a workman in respect of his employment 
or of work done in such employment, and includes (i) such allowances (including dearness allowance) 
as the workman is for the time being entitled to ; (1i) the value of any house accommodation, or of 
supply of light, water, medical] attendance or other amenity or of any service or of any concessional 
supply of foodgrains or other articles ; (aii) any travelling concession .” 


1. (1962) 1 M.LJ. 285 : I.L.R. (1962) Mad. 345. 
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Certain terms of exclusion follow this. 


It is instructive to compare this definition with the definition in the Payment 
of Wages Act, 1936, which earlier statute was undoubtedly referred to, when the 
Legislature framed the provisions of the Industrial Disputes Act XIV of 1947, 
Under the earlier Act, the scheme of the definition of ‘ wages’ is different. The 
general part is in similar, or almost similar, terms. But the elements which are in- 
cluded, by the definition are different. As in section 2 (rr), the definition also refers 
to elements which are explicitly excluded, and, significantly enough, two of those 
elements are section 2 (12) (e) (2) ‘‘ the value of any house accommodation, or of the 
supply of light, water, medical attendance or other amenity...... ” and section 
2 (ri (¢) (4) “ any travelling allowance or the value of any travelling concession ”. 
In this context itself, we may refer to the decision of the Supreme Court in Divisional 
Engineer, G.I.P. Railway v. Mahadeo1, which dealt with the definition of wages under 
section 2 (vi) of the Payment of Wages Act, 1936. That decision drew a distinction 
between certain circumstances, under which the house rent allowance might be- 
come an ingredient of wages, and other circumstances under which it would be 
excluded, by virtue of the exclusion by definition that we have earlier referred to. 


We are now in a position to appreciate the argument of learned Counsel (Sri 
R. Ramamurti Ayyar) for the employer, on this aspect, and it may be tersely stated 
in the following form. The genesis of this allowance shows, beyond any doubt, 
that it was a converted or consolidated equivalent for expenses incurred by Working 
Journalists during the performance of their duties, which expenses were earlier 
being reimbursed by the Management on an ad hoc basis. Sri Ramamurti ‘Ayyar 
desired to draw a contrast betwen the wording of section 2 (vi) (e) (4) in the Pay- 
ment of Wages Act, 1936, namely, “any travelling allowance or the value of any 
travelling concession ”, and the phraseology of section 2 (rr) (it), namely, “ any 
travelling concession.” According to him, the deliberate use of the word concession 
implies a different shade of meaning. What the Legislature apparently intended 
was that this should be a benefit derived by the Working Journalists, in the sense 
that it was a concession made by an employer for some act or performance, the ex- 
penses of which he (the employer) was not ordinarily bound to bear. For instance 
this would cover a travelling concession granted by the employer for a period 
of holiday-travel, or any benefit given for railway travel from the residence of the 
employee to the workspot. Butit would not cover any equivalent of expenses in- 
curred by the Journalist, which the employer was normally bound to reimburse on 
can ad hoc basis. For this reason learned counsel strenuously contends that this 
allowance or concession of Rs. 30 per mensem is no part of wages, and ought not to 
enter into the computation of gratuity benefit or of retrenchment benefit. 


We have very carefully considered this argument, and, certainly, it is an argu- 
ment that deserves to be seriously analysed before rejection, and we are satisfied 
that it is not substantial, and that it cannot represent the true intentions of the Legis- 
lature. Even Sri Ramamurti, Ayyar does not dispute the broad proposition that the 
elements comprising section 2 (rr) which have been specifically included, in contradis- 
tinction to the earlier definition in the Payment of Wages Act, are benefits derived by 
the employees. Certainly, the value of any house-accommodation is such a benefit 
as well as the value of medical attendance, and the argument applies with greater 
force to the concessional supply of foodgrains. We are unable to see how any logical 
distinction can be drawn, based on the use of the word concession instead of the use 
of the word allowance or grant. The simple question is, whatever might be the 
origin of this allowance of Rs. 30 does it represent a benefit derived by these Working 
Journalists? Ifit does, and itis a regularly awarded benefit, it must undoubtedly 
form part of wages as defined in the Act. 


There are two powerful arguments in support of this view. The first is that the 
genesis of the allowance is really irrelevant. It is obvious, for instance, that the 
concerned Journalist may not employ a taxi at all, after the regular grant of the 
LL A A a e a e r aa 





1. (1955) 1 M.LJ. (8.C.) 209 : (1955) S.G.J. 355: ALR. 1955 S.C. 295. 
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concession ; he may use the car of a friend, or use a bicycle, or go on foot; all 
these procedures are prefectly admissible, so long as he maintains the level of effi- 
ciency of his duties that he had hitherto maintained. If by adopting any of these 
procedures, he saves the entire sum of Rs. 30 or a substantial part thereof, that is his 
business, and that is a benefit which the Management cannot deprive him of. The 
second argument is that we find, as a matter of record, that this benefit was being 
granted even during periods of leave taken by the employe.s, when they were not on 
duty at all. That was no doubt prior to the application of the Industrial Disputes 
Act, 1947, to this grade of employment, but that is really irrelevant. ‘The fact that 
the grant was led even when the employee was on leave, clearly demonstrates that 
it was a benefit derived by him, and was not merely an equivalent for expenses which 
.had to be actually incurred. 

Fortunately, the point is not entirely bereft of authority,.and we have been 
enabled to scrutinise three English decisions, which are of considerable interest and 
significance, on the criteria to be applied to facts of this character. The first is The 
Queen v. Postmaster-General1, which was a very interesting case with regard to the 
ingredients of the words “annual emoluments”; as occurring in the Telegraph Act, 
1868. The matter is best exemplified by extracting the following dicta from the 
concurring Judgment of Quain, J. 

“ Surely it cannot be doubted for a moment that, in ascertaining what is the annual profit and 
advantage that he derived from his office, you must take into consideration the sum paid to him for 
travelling expenses, and taking the whole of that into consideration, does he derive any annual profit 
or advantage from it? If he does, that is what he is entitled to, and that must be taken into conside- 
ration in calculating the amount of compensation. ”’ 

It is sufficient here to add that the same matter went up to the Court of Appeal in 
The Queen v. Postmaster-General*, and that the Judgment of the Court was affirmed. 
Cotton L.J., said: 

“Iam of opinion that the profit the Prosecutor makes by reason of the saving he effects from the 
allowances must be taken into co.sideration in a scertaining that which is given as standard, the 
annual emolument derived by him from his office. ”’ 

Another very interesting case, both on the facts, and the principle applied, is 
Skailes v. Blue Anchor Line Iimited?. That was a case in which the purser of a ship 
drew, in addition to his regular wages, a bonus, and not merely this, but a regular 
profit by sale on board of whisky ‘innips’. It was held that both the bonus and the 
profit on the whisky ought to be taken into account in estimating the purser’s remu- 
neration, based upon the criterion of benefit derived by the employee. Hence we 
are clearly of the view that the wages derived by the Working Journalists would 
include the fixed grant, allowance or concession whichever it might be termed, of 
Rs. 30 per mensem regularly granted by the employer (Madras Mail) for the past 
few years, inclusive of periods of leave taken by the employee, and that, hence, the 
calculation of gratuity and other compensation on this bee was perfectly justified. 


We shall deal very briefly with the argument relating to estoppel. It is diffi- 
cult to see any substance in the argument, and it cannot be considered that the argu- 
ment has even prima facie force or validity. It is no doubt true that, when the matter 
came up before the Bench of this Court in Destkachari v. Associated Publishers‘, this 
was not a ground of controversy atall. That was for the reason that the Labour 
Court had earlier taken the view that these persons must either be considered to 
have voluntarily retired, or to have been superannuated, so that there could be no 
benefits accruing to them under the Industrial Disputes Act. The proceedings were 
dismissed by the order of the Labour Court, and the writ of certiorari issued by the 
Bench quashed this order in its entirety, and released the proceedings for being 
dealt with afresh. We do not think that the scope of this order of release could be 
possibly interpreted as inhibiting the Labour Court from proceeding into any benefit, 
whether under the Industrial Disputes Act or the Working Journalists (Conditions 
of Service) and Miscellaneous Provisions Act, 1955, to which these Journalists might 





l. L.R. (1875-76) Q.B.D. 658. "4, (1962) 1 M.LJ. 285: L.L.R. (1962) Mad. 
- 2.- L.R. (1877-78) Q.B.D.-428:- -~ > 845, —- 
3. L.R. (1911) 1 KB. 360. 
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be legitimately entitled. This apart, it is equally impossible to hold that the res- 
pondents themselves were restrained by any species of estoppel, from putting for- 
ward the contention that they were entitled to increased gratuity benefit, upon the 
more inclusive interpretation of wages as applicable to them. They had no doubt 
given acquittances, in which they stated that the acquittances were “ without pre- 
judice to my claims for retrenchment benefits pending in the Court”. The gratuity 
figure is referred to in these acquittances, and it may be that both parties were under 
a mutual mistake as to the correct figure. We are quite unable to see how, assuming 
that the figure is incorrect, this mutual mistake can restrict the Journalists from claim- 
ing the proper or legitimate benefit. At the level of the highest consideration for the 
Management, that would only be an admission relevant in the law of evidence, and, 
as is well known, a party making an admission adverse to his interest, is always 
entitled to explain it, and he must necessarily be given an opportunity for such 
explanation. We see no ground of law or fact upon which the allowance to these 
persons of extra gratuity, as flowing from a correct computation of the gratuity on an 
application of the relevant provisions of the Working Journalists Act, could be with- 
held or denied. ` 


In the instance of one of these Journalists, Mr. Desikachari, the difference is 
considerable, because the parties were at variance upon the total period of service. 
That became a matter of evidence, and the Labour Court has given eye on the 
merits in his favour with which we certainly cannot interfere. ‘This ground of appeal 
has therefore necessarily to fail. 


In the result the appeals fail and are dismissed. We think it will be sufficient, 
in the interests of justice, to require both parties to bear their own costs. An argu- 
ment has been advanced before us by learned Counsel for the respondents (Working 
Journalists) that it would be an altogether more satisfactory basis of retrenchment 
benefit or retirement benefit, whichever it might be termed to grant these persons, 
who have put in decades of service in a premier journalistic institution like the Mail 
a pension instead of, or in addition to, the gratuity. That is not a matter within 
our competence, and it is not for us to express any view on the propriety of such a 
request. But this is a matter that may be considered by the establishment, in a proper 
case, in the light of a long and faithful service rendered by the employees, and may 
also be taken into consideration by the Legislature, if thought fit, as one of the princt- 
ples of the award of compensation for Working Journalists, on retirement or retrench- 
ment. 


V.K. — Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice K. SRINIVASAN. 
Palanithurai Mudikondar .. Appellant*® 
v. 
Veerappa Thevar and four others f .. Respondents 
Limitation Act (IX of 1908), Articles 134 and 148—Successors-in-interest of original mortgagee purporting 
to transfer full ownership—Suit for redemption—Governed by Article 134. 


Where the successors-in-interest of the original mortgagee, claiming an absolute interest in the 
properties mortgaged, purported to transfer full ownership thereof to the transferee : 


Held, that the right which the ere Eee or his successor had to recover possession was controlled 
by Article 134 and no longer by Article 148 of the Limitation Act and that a suit for redemption of the 
mortgaged properties brought by the successor-in-interest of the mortgagor 12 years after he had 
knowledge of such transfer was barred by limitation. 


Appeal against the Decree of the District Court of the West Thanjavur at 
Thanjavur in Appeal Suit No. 68 of 1961, preferred against the decree of the Court 
of the District Munsif of Mannargudi in Original Suit No. 261 of 1958. 


K. S. Naidu and R. Vijayan, for Appellant. 
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J) PALANITHURAI MUDIKONDAR y. VEERAPPA THEVAR (Srinivasan, J). 615 


T. R. Srinivasan, V.S. Ramaswamy Ayyangar and R. Rajagopalan, for Respondents. 
The Court delivered the following 


Jupemenr.—One Rangavellala Thevar, the plaintiff’s grandfather's brother 
executed a mortgage in favour of one Sabhapati Pathar in 1882. ‘The roperties 
survived to the undivided brother of Rangavellala Thevar, Vaithi. Vaithi’s son is 
Panchanatha Thevar. Panchanatha had two sons, one Marudiah and the plaintiff. 
Maudiah died issueless, so that the plaintiff claimed that he is the sole surviving 
member of the family who is entitled to the equity of redemption. 


Before his death, this Marudiah Thevar sold the property to the fifth defendant in 
1920. The mortgage right changed hands in the mortgagee’s family in the following 
manner. After the death of the original mortgagee Sabhapati Pathar, his undivided 
brother Arunachala was in enjoyment of the property. In a will executed by him, 
he is said to have admitted that the family owned only a mortgage right in the pro- 

Defendants 1 to 3 became entitled under the will. That was in 1903. In 
1922, defendants 1 to 3 executed a mortgage in favour of one Mangalambal.* 
Mangalambal assigned this mortgage in 1928 to the fourth defendant. Subsequently, 
defendants 1 and 2 executed a sale deed conveying their right to the fourth defendant. 
The plaintiff claimed that he had been living in Singapore from the year 1922 
onwards and that it was only on his return to India in 1958 that he became aware of 
these transactions. He issued notices to the defendants expressing his willingness 
to redeem the property. But the notices sent to defendants | to 3 were undelivered 
and the fourth defendant did not render any reply to the notice. The plaintiff 
further alleged that the fifth defendant, who had obtained a sale deed in 1920 from the 
plaintiff’s elder brother Marudiah, can claim no title under that document, as that 
sale is a nominal one. It is in these circumstances that the plaintiff purported to be 
entitled to redeem the property and filed the suit. 


It was the contention of the fourth defendant that defendants | to 3 were in 
possession and enjoyment of the property as full owners and that they purported to 
execute a mortgage over the property in exercise of such right as full owners in 
favour of Mantelambal: from which person the fourth defendant derived title. 
As stated already, defendants 1 and 2 had also conveyed their right in the properties 
by a sale deed to the fourth defendant. It was alleged therefore that from 1928 
onwards the fourth defendant had been in continuous possession openly as the owner 
of the lands. The fifth defendant, who claims under the sale deed from the plaintifi’s 
brother, alleged that the plaintiff is not the heir of the original mortgagor. According 
to him, Marudiah Thevar acting for himself and as guardian of his minor younger 
brother, the plaintiff, sold the popa for valuable consideration and directed the 
fifth defendant to discharge the said mortgage. It was claimed that the fifth defen- 
dant filed an application under section 83 of, the Transfer “of Property Act in 
O.P. No. 18 of 1920, but as the mortgagee refused to receive the amount, the peti- 
tion was dismissed. While alleging that the plaintiff had no right of redemption, 
the fifth defendant claimed that he is the person entitled to redeem the mortgage. 


The learned Subordinate Judge found that while the plaintiff is no doubt the 
heir of the original mortgagor Rangavellala Thevar, the sale executed by the plain- 
tiff’s elder brother Marudiah was not shown to be a nominal transaction, as alleged 
by the plaintiff. He held that the fifth defendant.was not able to establish the family 
necessity and that the sale would not be binding on the plaintiff’s half-share in the 
suit property. He, however, found upon the evidence that in so far as the fifth 
defendant was concerned, he was aware of the sale in favour of the fourth defendant in 
the year 1932 and that whatever right he might have got under the sale deed from 
Marudiah he lost that right, as he allowed the fourth defendant to be in adverse 
possession for twelve years from 1932. ` That disposed of the claim of the fifth 
defendant that he was the only person entitled to redeem. In disposing of the 
plaintiff’s claim. the learned Subordinate Judge held that since the sale in favour of 
the fifth defendant by Marudiah was valid till set aside, the lack of possession on 
the part of the fifth defendant would equally affect the plaintiff’ That being so, 
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the possession by the fourth defendant was as much adverse to the plaintiff as to the 
fifth defendant. ` 

With that decision, the plaintiff dropped out of the suit. But an appeal was 
filed by the fifth defendant in the Court of the District Judge of West Thanjavur, 
and he contended that his right to redeem did not stand barred under Article 134 
of the Limitation Act. The learned District Judge examined the evidence in this 
regard and found it fully established that notwithstanding the sale in his favour, 
the fifth defendant, knowingly allowed the fourth defendant to be in possession of 
the properties on foot of a hostile title. That being so, the conclusion reached by the 
trial Court was confirmed. 

Mr. K.S. Naidu, learned Counsel for the fifth defendant-appellant, concedes 
that the finding on the question that the fifth defendant had knowledge of the claims 
of the fourth defendant is a finding of fact and does not challenge it. He argues, 
however, that Article 134 of the Limitation Act would apply when the transferee 
had no notice of the limited nature of the vendor’s right. According to him, when 
Arunachala Pathar, the brother of the original mortgagee, had admitted in a 
will executed by him that his right in the suit items was only that of a mortgagee 
and when defendants 1 to 3 became entitled to this right under the will, there had 
been an acknowledgment of the fact that the right which the family had was 
only that of a mortgagee. In 1950, when the fifth defendant issued a notice to the 
fourth defendant, a reply thereto was given by the fourth defendant. This did not 
establish, according to the learned Counsel, that any such absolute right as now set 
up was claimed therein. It is also contended by the learned Counsel that in the 
written statement of the fifth defendant, there is an assertion that the fifth defendant 
came to know of the sale in favour of the fourth defendant only after the filing of 
the suit. The specific contention of the fourth defendant in her written statement 
was that defendants 1 to 3 were in open enjoyment of the land and had effected a 
usufructuary mortgage in favour of Mangalambal in 1922 and in this document there 
ig an express recital that they were enjoying the properties absolutely in their own 
rights. The subsequent transaction by Mangalambal also indicated that no title 
other than that of defendants 1 to 3 as the owners was recognised. But, nevertheless, 
the question that has to be considered is whether the contention that Article 134 
will not apply finds any support from decided cases. 


In Mari Umma v. Andu, it was held that ifa purchaser froma mortgagee honestly 
and after due care believed that his transferor was the full owner, it may be presumed 
that what he had intended to acquire was full ownership and therefore Article 134 
would govern his case. Again in R. C. Mission v. Thirumalai Appa?, it was held 
that when a transferee knows well that his transferor has no absolute right that he 
can transfer, the transferee cannot be held to have bargained for transfer of that 
non-existent right. But, in this very same decision, it is pointed out that even if the 
transferee had only the bare assertion of his vendor that the vendor had an absolute 
title, that does not necessarily prove that the transferee did not believe his vendor, 
so that he could rely upon the fact in support of his claim that he bargained for full 
ownership. In Motilal v. Gitarama®, the nature of a transfer by a mortgagee 
eean oe by Article 134 was considered at some . The learned Judges 
refer to the decision of the Privy Council in Skinner v. ounthal Singh*, and quote 
the following passage : 

““ The transfer of property mortgaged contemplated by Article 134 of the Limitation Act, 1908, is 
admittedly something other than the express transfer of the original mortgage. The Article contem- 
plates the transfer by a mortgagée purporting to transfer a larger interest than thatgiven by the 
mortgage, or, at any rate, an interest unencumbered by a mortgage. The Article is not however, li- 
mited in its application to cases where the miortgagee transfers possession which he had obtained qua 
mortgagee. It is immaterial, for the purpose of Article 134 that the mortgagee should have thought 
he was the absolute owner, if, in fact, he was the mortgagee, and immaterial whether he got possession ” 
before, under or after the mortgage, if, in fact, he purported to transfer the property to the transferee. 
Article 134 does not protect a transferee of a mortgage by express transfer, nor does it protect a 
person who has taken a transfer only. of a‘mortgage, but has taken it without his knowledge, 
mistakenly supposing that he was getting something better. ” 





1. AJR. 1929 Mad. 145. ` T. tS. ALR. 1952 Bom. 217," pe 
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Relying upon this passage, the learned Judges of the Bombay High Court held'thatia 
purchaser from a mortgagee would be entitled to the benefit of Article 134 of the 


While the fifth defendant purported to acquire only the mortgagor’s interest 
in the property by reason of the sale to him by the plaintiff’s brother Marudiah 
Thevar, in 1920, the fourth defendant purported to purchase the full ownership in 
the property from defendants 1 and 2. These defendants are the successors-in- 
interest of the original mortgagee Sabhapati Pathar and whatever might have been 
admitted in the will executed by Arunachala, from 1922 onwards, when they exe- 
cuted the mortgage in favour of Mangalambal, defendants 1 to 3 had been claimi 
an absolute interest in the property. While Mangalambal assigned the oth to the 
fourth defendant, the fourth defendant purchased the equity of redemption from 
defendants l and 2. It was not merely a mortgage interest that came into the hands 
of the fourth defendant, but undoubtedly an interest which, right from 1922, was 
claimed to be larger than the mortgage right. In Maruppannan v. Deivasigamani}, 
the scope of Article 134 again came to be considered, In thatcase, the mortgagee’s 
interest in the property was purchased in Court-auction, and that purchaser effected 
a private sale to another party.. The question was whether the last purchaser could 
claim the benefit of Article 134. It was held that he could. The learned Judges 
observed thus : 


“ To understand the true scope of Article 134, it is necessary to read it along with Article 148. 
Article 148 provides a period of 60 years for redemption of a mortgage and Article 134 cuts down that 


same meaning in both the Articles. If“ mortgagee ’ in Article 148 should mean only the original 
mortgagee, then the present action for redemption of Exhibit P-1 would not be maintamable as against 
the defendant, who is the purchaser from Balaguru. _But 1f‘mortgagee’ in Article 148 includes all per- 


deemed under Article 148, he is also entitled to the protection afforded by Article 134. Likewise, the 
right of a mortgagor to redeem under Article 148 1s subject to the bar enacted in Artitle 134 in favour 
of a transferee. ” 


It should follow from the above decisions that Article 134 should necessarily 
apply to the instant case. There is no doubt that when the successors of the original 
mortgagee purported to transfer full ownership in the property, the right which the 
mortgagor has to recover possession is controlled by Article 134, and no longer by 


The appeal fails and is dismissed with costs. 
No leave. 


V.K. ees Appeal dismissed. 
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PRESENT :—P. B. GAJENDRAGADKAR AND K., C. Das Gupta, JJ. 


Sri Rama Vilas Service (P.) Ltd. .- Appellant* _ 
0. 
C. Chandrasekaran and others .. Respondents. 


Motor Vehicles Act (IV of 1939), section 47 (1) (a)—-Granting of stage carriage permit—Question of mono- 
poly——Relevant consideration under the Act—Principles. 


Constitution of India, 1950, Article 226—Scope—Writ of certiorari— Jurisdiction of the High Court— 
Not appellate—Questions of fact—Within the jurisdiction of quasi-judicial authorities of mlerference, 


limited—Order of the T) not setting out all the reasons for the conclusion—Not a ground for issue of writ 

of certiorari. 
The Regional Transport Authority ted a stage carriage permit to the a ant on the basis 

of the highest marks obtained by it. e Appellate Tribunal, however, the permit to the 


appellant and another on the ground that they were monopolists and near monopolists in the two 
segments of the route in r: though they got the highest marks. An application filed by the 
appellant under Article 226 of the Constitution to the High Court to quash the proceedings was allowed 
on the ground that the Appellate Trmbunal had proceeded solely on the ground of abstract concept of 
monopoly. A Division Bench of the High Court reversed the decision and the Appellant appealed to 
the Supreme Court. 


Held, there can be no doubt that in granting a permit, the appropriate authorities under the Motor 
Vehicles Act are required to consider the interests of the public generally under section 47 (1) (a), and 
in assessing the merits of an individual applicant for a permit on any route, it would be o to the 
appropriate authority to enquire whether the service which the individual applicant would render to 
the public if he is given a permit would be efficient and satisfactory or not. 

In dealing with this aspect of the matter, it would not be irrelevant for the appropriate authority 
to hold that if any applicant is or would be in the position of a monopolist if a permit was granted to 
him, he would be liable to neglect the interests of the public and may not be very keen on taking all 
steps to keep his service in good and efficient order. 


Absence of any competition from another bus-operator on the route is likely to develop a feeling 
of complacence in the monopolist and that is a factor which the appropriate authority can certainly 
take into account. Therefore it cannot be urged that in taking into account the fact of monopoly on 
a part of the route, the Appellate Tribunal has been influenced by any irrelevant fact. 


The question of monopoly, hy itself, is a relevant consideration under ‘section 47 (1) (a) of the 
Act, not because of the enunciation of the policy under the directions issued under section 43 (a) of 
the Act, which have been held to be not having legal or binding force. 
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The High Court is not exercising the jurisdiction of an Appellate Court in dealing with the appli- 
cations for writs of certiorari made under Article 226 of the Constitution. It would inappropriate 
for the High Court to issue the writ mainly or solely on the ground that all reasons have not been set 
out in the judgment of the appropriate authority. The decisions of questions of fact under the 
Motor Vehicles Act have been left to the appropriate authorities which have been constituted into 
quasi-judicial Tribunals in that behalf and so decisions rendered by them on all questions of fact 
should not be interfered with under the special jurisdiction conferred under Article 226 of the Consti- 
tution, unless the well recognized tests in that behalf are satisfied 


The order of the Appellate Tribunal in the present case does not su er from any infirmity. 


Appeal by Special Leave from the Judgment and Order dated 26th September, 
1963 of the Madras High Court, in Writ Appeal No. 20 of 1962. 


G. S. Pathak, Senior Advocate (K. K. Venugopal and R. Gopalakrishnan, Advo- 
cates with him), for Appellant. 


M. C. Setaload, Senior Advocate (7. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates of M|s: F. B. Dadachanji & Co., with him), for Respondent No. 1. 

The Judgment of the Court was delivered by 

Gajendragadkar, 7.—This appeal has been brought to this Court by Special Leave 
and it has been filed against the decision of the Division Bench of the Madras High 
Court by which the order passed by a learned single Judge of the said High Court 
directing the issue of a writ of certiorari in favour of the appellant Sri Rama Vilas 
Service (P.) Ltd., has been reversed. It appears. that the Regional Transport 
Authority, Thanjavur called for applications ‘fdr the grant of one stage carriage 
permit between Mannargudi and: Nagapattinam. The distance between these 
two places is 34. miles. Four applicants applied for a permit on this route. They 
were the appellant, Raman and Raman (Pt.) Ltd., Balasubrahmanya Udayar, 
and respondent No. 1 C. Chandrasekaran. The Regional Transport Authority 
considered the merits of these four applicants and assigned them marks as a result 
of which a permit was granted to the appellant on the ground that it got the highest 
number of marks.: - i aan 


This order was challenged by the three applicants whose applications for per- 
mit had been rejected by the Regional ‘Transport Authority. The State Trans- 
port Appellate Tribunal, Madras (hereinafter called the ‘‘ Appellate Tribunal’) 
considered the merits of the four applicants for itself, assigned them marks and ulti-’ 
mately came to the conclusion that the appellant was not entitled to a permit. 
The judgment of the Appellate Tribunal shows that though as a result of the marks 
assigned by it to the respective applicants, the appellant and Raman and Raman, 
(P.) Ltd. secured 4 marks each and the two other competitors 3-1/2 and 3-1/4 res- 
pectively, the Appellate Tribunal took the view that the appellant was a monopolist 
over a distance of 18 miles which was a part of the route in question, whereas Raman, 
and Raman (P.) Ltd., had a near monopoly or predominant influence over the 
remaining part of the distance which was 16 miles, and so, it rejected the application 
for a-permit made by the appellant and Raman and Raman (P.) Ltd. and granted 
the permit to respondent No. 1 over the route in question. It is against this order 
of the Appellate Tribunal that the appellant preferred a writ petition before the 
Madras High Court (No. 25 of 1959). Srinivasan, J., who heard the writ .peti- 
tion came to the conclusion that the Appellate Tribunal had signally failed to con- 
sider the relevant evidence, and so, this order needed to be corrected by a writ of 
certiorari. Accordingly, a writ of certiorari was ordered to be issued as prayed for by 
the appellant. 


This order was challenged by respondent No. 1 by preferring an appeal under 
the Letters Patent before a Division Bench of the said High Court. The Division 
Bench has taken the view that having regard to the reasons given by the Appellate 
Tribunal in support of its-conclusion that the appellant was not entitled to a permit, 
Srinivasan, J., was not justified in issuing a writ of certtorart under Article 226 of the- 
Constitution. In the result, the order passed by Srinivasan, J., was reversed and 
the writ petition filed by the appellant was dismissed. It is against this order 
that the appellant has come to this Court in appeal. Respondents 2 and 3 are 
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State Transport Appellate Tribunal, and the Regional Transport Authority res; 
pectively and they have been impleaded because the order passed by respondent 
No. 2 was questioned in the writ proceedngs and is the subject-matter of the 


present appeal. , 


It is common ground that over a distance of 18 miles in the first sector of the 
route in question, the appellant runs seven buses and no other bus runs on that sector 
of the route, so that in respect of this sector, the appellant is a monopolist. It is 
also common ground that over the second sector of the route consisting of 16 miles 
Raman and Raman (P.) Ltd., runs nine buses, whereas two buses are run by two 
other permit-holders ; and that means that Raman and Raman (P.) Ltd., can be 
described as a near monopolist on that part of the route. It is in the light of these 
two admitted facts that the Appellate Tribunal took the view that the monopolist 
and the near monopolist should not be given permits, because granting them permits 
would not be in the imterests of the public. That is how respondent No. 1 came 
to be given a permit by the Appellate Tribunal. 


Before dealing with the points raised by Mr. Pathak in this Court on behalf of 
the appellant, it is necessary to indicate briefly the findings recorded by Srini- 
vasan, J., and the Division Bench which heard the appeal against his decision. 
Srinivasan, J., agreed with the contention of respondent No. 1 that the question 
as to whether any applicant for `a permit is a monopolist is not irrelevant having 
regard to the provisions of section 47 (1) (a) of the Motor Vehicles Act (IV of 
1939). He, however, took the view that im assessing the value of the said consider- 
ation, the Appellate Tribunal had failed to consider the fact that between the mono- 

list appellant and the near monopolist Raman and Raman (P.) Ltd., there would 
be keen competition on the route in question, and so, the argument that a monopo- 
list would tend to ignore the public interest for Want of competition with any- 
body else was not valid in the present case. In the opinion of the learned Judge, 
the Appellate Tribunal has also failed to take into account the fact that between 
Tiruvarur and Nagapattinam there is a parallel railway which also offers some com- 
petition to the bus-operators. In the’ result, the learned Judge was satisfied that in 
rejecting the application for a permit made by the appellant, the Appellate Tribunal 
had been influenced mainly by the abstract concept of monopoly and its adverse 
effect on public interest. ‘That, in brief, is the basis-of the order passed by the 
learned Judge quashing the decision of the Appellate Tribynal. 


On the other hand, when the matter went'before the Division Bench in the 
Letters Patent Appeal, the Division Bench took the view that the Appellate Tribunal 
had referred to the existence of the -amenity of the railway service parallel to the 
route and it observed that merely because the Appellate Tribunal had not marshalled 
all the reasons in support of its conclusion, it would not be appropriate for the 
High Court to exercise its special jurisdiction. under Art. 226. It noticed the fact 
that in support of the view taken by the Appellate Tribunal there were other valid 
reasons which the judgment indicated, and so, it wastheld that the learned Judge 
was in erorr in issuing a writ of certiorari in the present case. ` Mr. Pathak contends, 
that the Division Bench was in error in reversing the conclusion of the learned single 
Judge. ces ` RUA 4 


. There can be no doubt that in granting a permit, the appropriate authorities 
under the Motor Vehicles Act are required to consider the interests of the public 
generally under section 47 (1) (a), and in assessing the merits of an individual appli- 
cant for a permit on any route, it would be open to the’ appropriate authority to 
enquire whether the service which the individual applicant would render to the 
public if he is given a permit would be efficient and satisfactory or not. In dealing 
with this aspect of the matter, it would not be irrelevant for the appropriate authority 
to hold that if any applicant is or would be in the position of a monopolist if a permit 
was granted to him, he would be liable to neglect the interests of the public and may 
not be very keen on taking all steps to keep his service in good and efficient order. 
Absence of any competition from another bus-operator on the route is likely to 
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develop a feeling of complacence in the monopolist and that is a factor which the 
appropriate authority can certainly take into account. Therefore, it cannot be 
urged that in taking into account the fact that the appellant was a monopolist on 
a part of the route, the Ap te Tribunal has been influenced by any irrelevant 
fact, vide R. K. Ayyaswami Gounder v. M/s. Soudambigai Motor Service, Dharampura and 
others+. 


In this connection, Mr. Pathak has invited our attention to the fact that the 
Madras Government has issued certain administrative directions under section 
43 (a) of the Motor Vehicles Act and it has been held by this Court in M/s. Raman 
and Raman Lid. v. The State of Madras and others? that the said administrative directions 
have no legal force and cannot be said to be binding on the appropriate authorities. 
The argument is that in the relevant administrative orders in regard to the assign- 
ment of marks in respect of the merits of the several applicants for permit, it seems 
to have been assumed that a person owning more than five buses may not get more 
marks though up to five buses owned by a single applicant appropriate marks are 
assigned; and Mr. Pathak urges that the policy underlying this administrative rule 
appears to be to discourage monopoly in road transport; but this policy is enunciated 
by an administrative rule which has no legal or binding force, and so, it is urged 
that the Appellate Tribunal was in error in referring to the consideration that the 
appellant was a monopolist on a part of the route. This argument is entirely 
misconceived. Itis true that the administrative directions issued by the Government 
under section 43 (4) have no force of statutory rules and are, therefore, not binding 
but that does not mean that the consideration that the granting of monopoly to a 
bus-operator may be prejudicial to public interest, becomes irrelevant only because 
it has been included, or is implied, in the administrative instructions. If on the 
merits, the said consideration is relevant, and we have already held that it is relevant, 
we do not see how the fact that the said consideration has also been included in 
the administrative directions would make it irrelevant The said consideration 
has to be taken into account not because it has been included in the administrative 
instruction, but because, by itself, it is a relevant consideration under section 
47 (1) (a). 


In dealing with applications for writs of certiorari under Art. 226 in cases of this 
kind, it is necessary to bear in mind that the High Court is not exercising the jurisdic- 
tion of an Appellate Court in the matter. There is no doubt that in granting or 
refusing permits to applicants, the appropriate authorities are discharging a very 
important and a very onerous quasi-judicial function. Large stakes are generally 
involved in these applications, and so, it is of utmost importance that the appropriate 
authority should consider all the relevant facts carchi, and in its order should set 
out concisely and clearly the reasons in support of its conclusions. It is hardly 
necessary to emphasise that applicants for permits whose applications are rejected 
should be satisfied that all points urged by them in support of their respective claims 
have been duly considered before the matter was decided. Even so, it would, we 
think, be inappropriate for the, High Court to issue a writ of certiorari mainly or 
solely on the ground that all reasons have not been set out in the judgment of the 
appropriate authority. In entertaining writ peritions, the High Court must not 
lose sight of the fact that decisions of questions of fact under the Motor Vehicles 
Act have been left to the appropriate authorities which have been constituted into 
quasi-judicial Tribunals in that behalf, and so, decisions rendered by them on all 
questions of fact should not be interfered with under the special jurisdiction 
conferred on the High Courts under Article 226, unless the well-recognised tests 
in that behalf are satisfied. In the present case, we have no doubt that the Division 
Bench was right in holding that Srinivasan, J., should not have issued a writ in 
favour of the appellant. 





1, G.A. No. 198 of 1962, decided on 17th (S.C.) 236 : (1959) 2M.L.J. (S.C.) 236 : 1959 
September, 1962. M.L.J. (Grl.) 844 : (1959) 2 Supp. S.G.R, 227, 
3. 1959 S.GJ. 1136: (1959) 2 An W.R, - 
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We have carefully considered the order delivered by the Appellate Tribunal 
and we see no justification for the'criticism made against that order that the decision 
of the Appellate Tribunal proceeded solely onthe ground of the abstract concept 
of the evil effects of monopoly. The order‘ has referred to the railway which runs 
parallel to the route and the order has taken into account the fact that the appellant 
isa monopolist on a part of the route and Raman and Raman (P.) Ltd., is a near 
monopolist on the remaining part of the route. Srinivasan, J., thought that in 
dealing with the matter the Appellate Tribunal ignored the fact that there was 
bound to be some kind of competition between the monopolist and the near mono- 
polist. On the merits, we find some difficulty in acceding that a theoretically 
possible competition between the monopolist and the near monopolist can have 
any relevance or validity in the present case.’ A passenger who wants to travel 
more than 18 miles of the route which is covered by the monopoly of the appellant 
would naturally prefer to go by the appellant’s bus all the way, because in trying 
to take advantage of the near monopolist’s service on the second sector of the route 
he would have to face the risk of not having a continuous journey. A competition 
between the monopolist on the first sector of the route who would have run his 
buses on the whole distance if he was granted the permit, and the near monopolist 
so far as the second sector of the route is concerned, is itself a matter of a purely 
theoretical character. There would be obvious difficulties and causes of incon- 
venience for through passengers to take advantage of this hypothetical competition. 
If the argument as to the competition between the two powerful operators has to 
be factual and effective, it must mean that permits should have been granted to 
both of them over the whole route, and that clearly would mean that smaller opera- 
tors would be excluded. We are not suggesting that this consideration itself is 
decisive; we are only pointing out that the ultimate decision of the Appellate 
Tribunal must have been the result of a proper assessment of all the relevant factors 
and so, it would not be safe to issue a writ of certiorari against its decision because 
some reasons which were urged before the High Court had not been expressly 
considered by the Appellate Tribunal. Speaking generally, and in a broad way 
we do not think it could be seriously denied that encouraging bus-operators who do 
not own a fleet of buses and discouraging monopoly on the routes is consistent, 
with the interests of the general public which is of paramount importance under 
section 47(1) (a) of the Motor Vehicles Act. Besides, the Division Bench has also 
referred to some other aspects of the matter which would indicate that the Appellate 
Tribunal was right in not granting a permit to the appellant. In cases of this 
kind, the High Court should naturally be slow in exercising its jurisdiction under 
Article 226. If the order passed by the Appellate Tribunal which is challenged in 
writ proceedings suffers from infirmities which would justify the issue of a writ 
under the well-recognised principles laid down by judicial decisions in that behalf, 
the High Court should and ought to interfere but the writs of certiorari should not 
be issued merely on the ground that all relevant reasons have no. been set out in 
the judgment of the Appellate Tribunal or that the High Court would have taken a 
different view on the evidence adduced in the proceedings. 


In support of his case that the impugned order was properly set aside by 
Srinivasan, J. (Mr. Pathak has relied upon the decision of the Court of Appeal in 
R. v. Agricultural Land Tribunal for the Eastern Province of England, Ex parte Grant.+ 
In that case the Court of Appeal was called upon to consider whether the discretion 
vested in the Tribunal under section 25(1) (a) of the Agricultural Holdings Act, 
1948, had been. validly exercised. The test prescribed by section 25(1) (a) was 
that the landlord should show that the carrying out of the purpose for which he 
proposed to terminate the tenancy in question is desirable in the interests of efficient 
farming, whether as respects good estate’ management or good husbandry or other- 
wise. In coming to the conclusion that the said requirement had not been 
satisfied, the Tribunal appeats to have relied substantially on the fact that the 
tenants sought to be dispossessed had been in possession of the lands for many years. 
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It appears that the Court of Appeal took the view that the real grounds for the 
Tribunal’s decision on the section 25. point which appeared from paragraphs 5 
and 6 of the statement were ambiguous and to some extent’ in conflict with each 
other. Besides, the effect which would result if the landlord’s request was granted 
on the tenants’ other land which had’ influenced the Tribunal was, in the opinion 
of the Court of Appeal, irrelevant in considering the applicability of section 25 
(1) (a). In other words, the Court of Appeal held that the decision of the Tribunal 
was vitiated by the fact that it rested at least on some invalid and irrelevant grounds, 
and that is why a writ of certiorari was ordered to be issued. ‘There can be little 
doubt that if a decision of a quasi-judicial Tribunal is challenged before the High 
Court under Article 226 and it is shown that the’said decision is based on irrelevant 
considerations or on considerations which are invalid in law, a writ will undoubtedly 
be issued under Article 226. But the order passed by the Appellate Tribunal in 
the present case does not suffer from any such infirmity.. Therefore, we are satisfied 
that the decision in the case of Ex parts Grant} on which Mr. Pathak relies, does 
not assist his case. O l _ 
The: result is, the appeal fails and is dismissed with costs. 
V.S. ` Hr ‘Appeal dismissed. 
THE SUPREME COURT OE INDIA.. 
(Civil Appellate Jurisdiction.) l 
PRESENT :—K. Sussa Rao AND J.R. MupHOLxar, JJ. 
Balmukand . . .. Appellant* 
U. ` i . 
Kamla Wati and others i l .. Respondents. 
~ Hindu Law—Joint family—Alienation of coparcenary property—Manager—Powers of—Benafit to family 
—Test—Adult members—Right to be consulted. i 
The plaintiff having 17/20th share in certain lands in order to consolidate his holding entered into 
an agreement for the purchase of the remaining 3/20th share in such lands owned by a Hindu joint 


family, with only the manager of that family. In a suit for specific performance impleading all the 
members of the joint family, 

Held, the adult members of the family are-well within their rights in saying that no part of the 
family property could be parted with.or agreed to be parted with by the manager on the ground of 
alleged benefit to the family without consulting them. . 

A transaction to be regarded as one for the benefit of the family need not be necessarily be only of 
a defensive character. In each case the Court must be satisfied from the material before it that it was 
in fact such as conferred or was reasonably expected to confer benefit on the family at the time it was 
entered into. cee l 

A sale of property which the family finds difficult to manage and which results in losses, for 
advantageous price, for the purpose of investing the-sale proceeds in a profitable manner, would 
certainly be regarded as beneficial to the family. But where adult members are in existence the 
judgment is to be nat that of the Manager of the family alone but that of all the adult members of the 
family, including the Manager. . i 

‘Appeal from the Judgment and Decree dated 14th October, 1957 of the Punjab 
High Court in R.F.A. No. 219 of 1950. 


= N. C. Chatterjee, Senior Advocate (H.°L. Mittal, S. S. Khanduja and Ganpat Rai, 
Advocates, with him), for Appellant. l 
: Ram Lubhaya, Senior Advocate (S. D. Sekhri, Advocate; with him), for 
Respondents . I to 12. ! 

S. K. Mehta and K. L. Mehta, Advocates, for Respondents No. 13 to 15. 

The Judgment of the Court was delivered by 
_ . Mudholkar, 7.—This is a plaintiff’s appeal from the dismissal of his suit for 
specific performance of a contract for the sale of 3/20th share of land in certain field 
situate in Mauza Faizpur of Batala in the State of Punjab. He had instituted the 


A) 
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suit in the Court of Sub-Judge, First Class, Batala, who dismissed it in its entirety; 
Upon appeal the High Court of Punjab, while upholding the dismissal of the ‘plain- 
tiff’s claim for specific performande, modified the decree of the trial Court in regard 
to one matter. By that modification the High Court ordered the defendants to repay 
to the plaintiff the earnest money which he had paid when the contract of sale was 
entered into by him with Pindidas. It may be mentioned that Pindidas died 
during the pendency of the appeal before the High Court and his legal representa- 
tives were, therefore, substituted in his place. Aggrieved by the dismissal’ of his 
claim for specific performance the plaintiff has come up to: this Gourt by a certi- 
ficate granted by the High Court, under Article 133, of the Constitution. i 
The relevant facts are these : l 


The plaintiff owned 79/120th share in Khasra Nos. 494, 495. 496, 497. 1800/ 
501, 1801/501 and 529 shown in the zamabandi of 1943-44, situate at Mauza 
Faizpur of Batala. On October, 1943, he purchsed 23/120th share in this land 
belonging to one Devisahai. He thus became owner of 17/2o0th share in this land. 
The remaining 3/20th share belongs to the joint Hindu family of which Pindidas 
was the Manager and his brother Haveliram, Khemchand and Satyapal were the 
members. According to the plaintiff he paid Rs. 175 per marla for the land ‘which 
he purchsed from Devisahai. In order to consolidate his holding, the plaintiff 
desired to acquire the 3/2oth share held by the joint family of Pindidas and his 
brothers. He, therefore, approached Pindidas in the matter and the latter agreed 
to sell the 3/20th share belonging to the family at the rate of Rs. 250 per marla. 
The contract in this regard was entered into on Ist October, 1945, with Pindidas 
and Rs. 100 were paid to him as earnest money. As the Manager of the family 
failed to execute thé sale deed in his favour, the plaintiff instituted the suit and’ 
made Pindidas and his brothers defendants thereto. 


The suit was resisted by all the defendants. Pindidas admitted having entered 
into a contract of sale of some land to the plaintiff on 1st October, 1945, and of 
having received Rs. 100 as earnest money. According to him, however, that con- 
tract pertained not to the land in suit but to another piece of land. He further 
pleaded that he had no right to enter into a contract on behalf of his brothers who 
are defendants 2 to 4 to the suit and are.now respondents 13 to 15 before us. The 
defendants 2 to 4 denied the existence of any contract and further pleaded that even 
if Pindidas was proved to be the Karta of the joint family and had agreed to sell the 
land in suit the transaction was not binding upon them because the sale was not 
for the benefit of the family nor was there any necessity for that sale. The Courts 
below have found in the plaintiff’s favour that Pindidas did enter into a contract 
with him for the sale of 3/20th share of the family land in suit and received Rs. 100 
as earnest money. But they held that the contract was not binding on the family 

‘ because there was no necessity for the sale and the contract was not for the benefit 
of the family. | 
’ It is not disputed before us by Mr. N.C. Chatterjee for the plaintiff that the 
defendant are persons in affluent circumstancess and that there was no necessity, 
for the sale. But according to him, the intended sale was beneficial to the family 
inasmuch as it was not a practical proposition for the defendants to make any use of 
their fractional share in the land and, therefore, by converting it into money the. 
family stood to gain. He further pointed out that whereas the value-of the land at 
the date of the,transaction was Rs. 175 per marla only the plaintiff had agreed under 
the contract to purchase it at Rs. 250 per marla the family stood to make an-addi- 
tional gain by the transaction. The substance of his argument was that the Mana- 
ger of a joint Hindu family has power to sell the family property not only for a 
defensive purpose but also where circumstances are such that a prudent owner 
of property would alienate it for a consideration which he regards to be adequate. 


In support of his contention he has placed reliance on three decisions. The 
first of these is Jagainarain v. Mathura Das’. Thatis a decision of the Full 
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Bench of that High Court in which the meaning and implication of the term “benefit 
of the estate ” is used with reference to transfers made by a Manager of a joint Hindu 
family was considered. ‘The learned Judges examined a large number of decisions, 
including that in Hanooman Persaud Pandey v. Babooee Munraj Koonweree1; Sahu Ram 
Chandra v. Bhup Singh*, and Palaniappa Chetty v. Sreemath Daviasikamony Pandara 
Sannadht*, and held that transactions justifiable on the principle of benefit to the 
estate are not limited to those which are of a defensive nature. According to the 
High Court, if the transaction is such as a prudent owner of property would, in 
the light of cricumstances which were within his knowledge at that time, have 
entered into, though the degree of prudence required from the Manager would 
be a little greate: than that expected of a sole owner of property. The facts of that 
case as found by the High Court were: 

Vaud E TT the adult managers 'of the family found it very inconvenient and to the 
prejudice of the family’s interests to retain property, 18 or 19 miles away from Bijnor, to the manage- 
ment of which neither of them could possibly give proper attention, that they considered it to the 
advantage of the estate to sell that property and purchase other property more acessible with the 
proceeds, that they did in fact sell that property on very advantageous terms, that there is nothing to 
indicate that the transaction would not have reached 4 profitable conclusion.......... » (P. 979) 
We have no doubt that for a transaction to be regarded as one which is of benefit 
to the family it need not necessarily be only of a defemsive character. But what 
transaction would be for the benefit of the family must necessarily depend upon the 
facts of each case. In the case before the Full Bench the two managers of family 
found it difficult to manage the property at all with the result, apparently, that the 
family was incurring losses. To sell such property, and that too on advantageous 
terms, and to invest the sale proceeds in a profitable way could certainly be regarded 
as beneficial to the family. In the, present case there is unfortunately nothing in 
the plaint to suggest that Pindidas agreed to sell the property because he found it 
difficult to manage it or because he found that the family was incurring loss by 
retaining the property. Nor again is'there anything to suggest that the idea was 
to invest the sale-proceeds in some profitable manner. Indeed there are no allega- 
tions in the plaint to the effect that the sale was being contemplated by any consi- 
derations of prudence. All that is-said is that the fraction of the family’s share of 
the land owned by the family bore a very small proportion to the land which the 

laintiff held at the date of the transaction. But that was indeed the case even 
belor the purchase by the plaintiffjof the 23/120th share from Devisahai. There is 
nothing to indicate that the position of the family vis-a-vis their share in the land had 
in any way been altered by- reason of the circumstances that the remaining 17/2o0th 
interest in the land came to be owned by the plaintff alone. Therefore, even upon 
the view taken in the Allahabad case the plaintff cannot hope to succeed in this 
suit. i 
The next case is Sital Prasad Singh v. Ajablal Manders. That was a case in 
which one of the questions which arose for consideration was the power of a manager 
to alienate part of the joint family property for the acquisition of new property. 
In that case also the test applied té the transaction entered into by a manager of 
a joint Hindu family was held to'be the same, that is, whether the transaction 
was one into which a prudent owner would enter in the ordinary course of manage- 
ment in order to benefit the estate. Following the view taken in the Allahabad 
case the learned Judges also held that the expression ‘“‘benefit of the estate” has a 
wider meaning than mere compelling necessity and is not limited to transactions of 
apurely defensive nature. In the'course of his judgment Harries, C.J., observed 
at page 311 :— Se pi i 

E EEE the karta of a joint Hindu family being merely a manager and notan absolute owner, 
the Hindu law has, like other systems‘of law placed certain limitations upon his power to alientate 
property which is owned by the joint family. e Hindu law givers, however, could not have intend- 


ed to impose any such restriction on his power as would y disqualify him from doing anything 
to improve the conditions of the family. The only reasonable limitation which can be imposed on 
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the Karta is that he must act with prudence, and prudence, implies caution as well as foresight and 
excludes hasty, reckless and arbitrary conduct. ” 

After obcerving that the transaction entered into by a manager should not be of a 
speculative nature the learned Chief Justice qbserved :— 

_, “ In exceptional circumstances, however, the Court will uphold the alienation of a part of the 
joint family property by a karta for the acquisition of new property as, for example where all the adult 
members of the joint family with the-knowledge available to them and possessing all the necessary in- 


formation about the means and requirement of the family are convinced that the proposed purchase 
of the new property is for the benefit of the estate. ” 


These observations make it clear that where adult members are in existence the 
Judgment is to be not that of the Manager of the family alone but that of all the 
adult members of the family, including the manager. In the case before us all the 
brothers of Pindidas were adults when the contract was entered into. There is 
mo suggestion that they agreed to the transaction or were consulted about it or 
even knew of the transaction. Even, therefore, if we hold that the view expressed 
by the learned Chief Justice is right it does not help the plaintiff because the facts 
here are different from those contemplated by the learned Chief Justice. The other 
Judge who was a party to that decision, Manohar Lal, J., took more or less the 
same view. 


The third case relied on is In the matter of A. T. Vasudevan.and others, minors*. 
There a single Judge of the High Court held that the manager of joint Hindu family 
is competent to alienate joint family property if itis clearly beneficial to the estate 
even though there is no legal necessity justifying the transaction. This view was 
expressed while dealing with an application under clause 17 of Letters Patent by 
one Thiruvengada Mudaliar for being appointed guardian of the joint family pro- 
perty belonging to inter alia to his five minor sons and for sanction of the sale of 
that property as being beneficial to the interests of the minor sons. The petitioner 
who was karta of the family had, besides the five minor sons, two adult sons, his 
wife and unmarried daughter who had rights of maintenance. It was thus in 
connection with his application that the learned Judge considered ihe matter and 
from that point of view the decision is distinguishable. However, it is a fact that 
the learned Judge has clearly expressed the opinion that the Manager has power to 
sell joint family property if he is satisfied that the transaction would be for the 
benefit of the family. In coming to this conclusion he has based himself mainly 
upon the view taken by Venkata Subba Rao, J., in Selleppa v. Suppan®. That was a 
case in which the question which arose for consideration was whether borrowing 
money on the mortgage of joint family property for the purchase of a house could 
be held to be binding on the family because the transaction was of benefit to the 
family. While holding that a transaction to be for the benefit of the family need not 
be of a defensive character the learned Judge, upon the evidence before them, 
held that this particular transaction was not established by evidence to be one for 
the benefit of the family. 


Thus, as we have already stated, that for a transaction to be regarded as of bene- 
fit to the family it need not be of defensive characterso as to be bindmg on the family. 
In each case the Court must be satisfied from the material before it that it was in 
fact such as conferred or was reasonably expected to confer benefit on the family 
at the time it was entered into. We have pointed out that there is not even an 
allegation in the plaint that the transaction was such as was regarded as beneficial 
to the family when it was entered into by Pindidas. Apart from that we have the 
fact that here the adult members of the family have stoutly resisted the plaintiff’s 
claim for specific performance and we have no doubt that they would not have done 
so if they were satisfied that the transaction was of benefit to the family. It may be 
possible that the land which was intended to be sold had risen in value by the time 
the present suit was instituted and that is why the other members of the family are 
contesting the plaintiff’s claim. Apart from that the adult members of the family 
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are well within their rights in saying that no part of the family property could be 
parted with or agreed to be parted with by the Manager on the ground of alleged 
benefit to the family without consulting them. Here, as already stated, there is 
no allegation of any such consultation. 


In these circumstances we must hold that the Courts below were right in dis- 
missing the suit for specific perfomance. We may add that granting specific 
performance is always in the discretion of the Court and in our view in a case of this 
kind the Court would be exercising its discretion right by refusing specific perfor- 
mance. 

No doubt Pindidas himself was bound by the contract which he has entered 
into and the plaintiff would have been entitled to the benefit of section 15 of the 
Specific Relief Act which runs thus: 


“ Where a party to a contract is unable to perform the whole of his part of it, and the part which 
must be left unperformed forms a considerable portion of the whole, or does not admit of compensation 
in money, he is not entitled to obtain a decree for specific performance. But the Court may, at the 
suit of the other party, direct the party in default to perform specifically so much of his part of the 
contract as he can perform, provided that the plaintiff relinquishes all claim to further performance, 
and all rights to compensation either for the deficiency, or for the loss or damage sustained by him 
through the default of the defendant. ” 


However, in the case before us there is no claim on behalf of the plaintiff that he 
is willing to pay the entire consideation for obtaining a decree against the interest 
of Pindidas alone in the property. In the result the appeal fails and is dismissed 
with, costs. 


K.S. n Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—P. B. GAJENDRAGADEAR, Chief Justice, K. N. Wancxoo, J. C. Saag, 
N. RAJAGOPALA AYYANGAR, ANDS. M. SwRI, JJ. 


Penu Balakrishna Iyer and others .. Appellants* 
U. 

Ariya M. Ramaswami Iyer and others .. Respondents. 

Constitution of India (1950), Article 186—-Spectal Leave granted—Objection by respondent that it should not 
have been granted—When open and sustatnab wil Procedure Code (V of 1908), section 100—Second appeal— 
Judgment of single Judge—Grant of Special Leave to appeal against where no leave to appeal under Letters Patent 
had been applied Sor— can be revoked— Judgment in Second Appeals—Essentials of—Fudgment not giving 
reasons for concluston—lInfirmity. 


It cannot be said that leave granted to the appellants under Article 136, can never be revoked. 
The true position is that in a given case, if the respondent brings to the notice of the Court facts which 
would justify the Court in revoking the leave already granted, the Court would, in the interests of 
justice, not hesitate to adopt that course. Normally, an application for Special Leave to appeal against a 
second appellate decision would not be granted unless the remedy of a Letters Patent Appeal has been 
availed of. Even 80 it would not be possible to lay down an unqualified rule that leave mould not be 

ted if the party has not moved for leave under the Letters Patent and it cannot be so granted, nor 
is it possible to lay down an inflexible rule that if in such a case, leave has been granted, it must 
always and necessarily be revoked. ‘The question as to whether the jurisdiction of the Supreme Court 
under Article 136 should be exercised or not, and if yes, on what terms and conditions, is a matter 
which the Court has to decide on the facts of each case. Ifat the stage when Special Leave is granted 
the respondent caveator appears and resists the grant of Special Leave on the ground that the appellant 
has not moved for Letters Patent Ap and it appears that the said ground was argued and rejected on 
the merits and consequently Special Leave is granted, then it would not be open to the respondent to 
raise the same point over again at the time of the final hearing of the appeal. Ifhowever the caveator 
does not appear, or having appeared, does not raise this point, or even if he raises the point the Court 
does not decide it before granting Special Leave, the same point can be raised at the tıme of final 
hearing. In such a case, there would be no technical bar of res judicata and the decision on the point 
will depend upon a proper consideration of all the relevant facts. 


. [In the instant case the infirmity in the judgment appealed against was so glaring, in that it read 
more like an award made by anarbitrator, who fap of his reference, is not mide an obligation to 
give reasons for his conclusions embodied in the award and did not satisfy the basic and legitimate 
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requirements of a judgment under the Code of Civil Procedure. Accordingly it has tobe set aside and 
sent back to the High Court with a direction that it should be dealt with in accordance with law.] 


Appeal by Special Leave from the Judgment and Decree dated 2oth February, 
1958, of the Madras High Court in Second Appeal No. g1 of 1955. 


M. S. K. Sastri and M. S. Narasimhan, Advocates, for Appellants. 


K. N. Rajagopal Sastri, Senior Advocate, (B. K. B. Naidu, Advocate, with him), 
for Respondents Nos. 1 to 4. 


The Judgment of the Court was delivered by 


Gajendragadkar, C.7.—This appeal by Special Leave raises a short question 
about the correctness, propriety and legality of the decree passed by the Madras 
High Court in Second Appeal No. g1 of 1955. The respondents had sued the 
appellants in the Court of the District Munsif of Thiruvaiyaru for a mandatory 
injunction directing the removal of certain masonry structure standing on the 
suit site which was marked as A, B, C, D in the plan attached to the plaint and for 
a permanent injunction restraining the appellants from building upon-or otherwise 
encroaching upon suit property and from causing obstruction to the right of way 
of the residents of the village in which the suit property was situated. According 
to the respondents, the plot on which encroachment had been caused by the con- 
struction of the masonry structure by the appellants was a street and the reliefs 
they claimed were on the basis that the said property formed of a public street and 
the appellants had no right to encroach upon it. This suit had been instituted by 
the respondents in a respresentative capacity on behalf of themselves and residents 
in the locality. 


The appellants disputed the main allegation ofthe respondents that the masonry 
structure to which the respondents had objected, stood on any part of the public 
street. According to them, the plot on which the masonry structure stood along 
with the adjoining property belonged to them as absolute owners and as such, they 
were entitled to use it in any manner they pleased. On these pleadings, appropriate 
issues were framed by the learned trial Judge and on considering the evidence, 
findings were recorded by him in favour of the respondents. In the result, the 
respondents’ suit was decreed and injunction was issued against the appellants. 


The appellants then took the dispute before the Subordinate Judge at 
Kumbakonam. On the substantive issues which arose between the parties, the 
learned Subordinate Judge made findings against the respondents and in 
consequence, the decree passed by the trial Court was set aside. The learned 
Subordinate Judge however made it clear that it might be open to the respondents 
to agitate “‘ against any case of customary rights in the nature of an easement in 
their favour, if they can legally do so, without any bar, and if they are so advised.” 
That question was left by him as undecided as it did not arise before him in the 
present suit. 


This decree was challenged by the respondents by preferring a Second Appeal 
before the Madras High Court. Basheer Ahmed Sa , J., who heard this appeal, 
passed a decree which is challenged before us by the appellants in the present appeal. 
All that the learned Judge has done in his judgment is to state that “ after a careful 
consideration of all the issues that arise for decision in this Second Appeal, I am of 
the opinion that the best form in which a decree could be given to the plaintiffs 1s 
in the following terms ” and then the learned Judge has proceeded to set out the 
terms of his decree in clauses (1), (2) and (3), the grd clause being sub-divided into 
clauses (a), (b) and (c). As to the costs, the learned Judge directed that parties 
should bear their own costs throughout. The appellants contend that the method 
adopted by the learned Judge in disposing of the Second Appeal before him clearly 
shows that the judgment delivered by him cannot be sustained. 


Before dealing with this contention, however, it is necessary to refer toa prelimi- 
nary objection raised by Mr. Rajagopal Sastri on behalf of the respondents. He 
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contends that it was open to the appellants to apply for leave to filea Letters Patent 
Appeal against the judgment of the learned Single Judge and since the appellants 
have not adopted that course, it is not open to them to come to this Court by 
Special Leave. He has, therefore, argued that either the leave granted by this 
Court to the appellants should be revoked, or the appeal should be dismissed on 
the ground that this was not a matter in which this Court will interfere having 
regard to the fact that a remedy available to the appellants under the Letters Patent 
of the Madras High Court has not been availed of by them. 


In resisting this preliminary objection, Mr. M. S. K. Sastri for the appellants 
has relied on the decision of this Court in Raruha Singh v. Achal Singh and others*. In 
that case, this Court allowed an appeal preferred against a second appellate decision 
of the Madhya Pradesh High Court on the ground that the said impugned decision 
had interfered with a finding of fact contrary to the provisions of section 100 of 
the Civil Procedure Code. It appears that a preliminary objection had been 
raised in that case by the respondents similar to the one which is raised in the present 
appeal, and in rejecting that preliminary objection, this Gourt observed, that “‘since 
leave has been granted, we do not think we can or should virtually revoke the 
leave by accepting the preliminary objection.” It is because of this observation 
that this appeal has been referred to a larger Bench. It is true that the statement on 
which Mr. M. S. K. Sastri relies does seem to support his contention; but we are 
satisfied that the said statement should not be interpreted as laying down a general 
proposition that if Special Leave is granted in a given case, it can never be revoked. 
On several occasions, this Court has revoked Special Leave when facts were brought 
to its notice to justify the adoption of that course, and so, we donot think Mr. M.S. 
K. Sastri is justified in contending that leave granted to the appellants under Article 
136, as in the present case, can never be revoked. The true position is that in a 
given case, if the respondent brings to the notice of this Court facts which would 
justify the Court in revoking the leave already granted, this Court would, in the 
interests of justice not hesitate to adopt that course. Therefore, the question 
which falls to be considered is whether the present appeal should be dismissed 
solely on the ground that the appellants did not apply for leave under the relevant 
clause of the Letters Patent of the Madras High Court. 


There is no doubt that ifa party wants to avail himself of the remedy provided 
by Article 136 in cases where the decree of the High Court under appeal has been 
passed under section 100, Civil Procedure Code, it is necessary that the party must 
apply for leave under the Letters Patent, if the relevant clause of the Letters Patent 
provides for an ap to a Division Bench against the decision of a single Judge. 
Normally, an application for Special Leave against a second appellate decision 
would not be granted unless the remedy of a Letters Patent Appeal has been availed. 
In fact, no appeal against second appellate decisions appears to be contemplated 
by the Constitution as is evident from the fact that Article 133 (3) expressly provides 
that normally an appeal will not lie to this Court from the judgment, decree, or 
final order of one Judge of the High Court. It is only where an application for 
Special Leave against a second appellate judgment raises issues of law of general 
importance that the Court would grant the application and proceed to deal with 
the merits of the contentions raised by the appellant. But even in such cases, it 
is necessary that the remedy by way of a Letters Patent Appeal must be resorted to 
before a party comes to this Court. Even so, we do not think it would be possible 
to lay down an unqualified rule that leave should not be granted if the party has 
not moved for leave under.the Letters Patent and it cannot be so granted, nor is it 
possible to lay down an inflexible rule that if in such a case leave had been granted, 
it must always and necessarily be revoked. Having regard to the wide scope of 
the powers conferred on this Court under Article 136, it is not possible and indeed, 
it would not be expedient, to lay down any general rule which would govern all 
cases. The question as to whether the jurisdiction of this Court under Article 196 
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should be exercised or not, and if yes, on what terms and conditions, is a matter 
which this Court has to decide on the facts of each case. 


In dealing with the respondent’s contention that the Special Leave granted to 
the appellant against a second appellate decision should be revoked on the ground 
that the appellant had not applied for leave under the relevant clause of the Letters 
Patent, it is necessary to bear in mind one relevant fact. If at the stage when 
Special Leave is granted, the respondent caveator appears and resists the grant of 
Special Leave on the ground that the appellant has not moved for Letters Patent 
Appeal and it appears that the said ground is argued.and rejected on the merits 
and consequently Special Leave is granted, then it would not be open to the respon- 
dent to raise the same point over again at the time of the final hearing of the appeal. 
If, however, the caveator does not appear, or having appeared, does not raise this 
point, or even if he raises the point the Court does not decide it before granting 
Special Leave, the same point can be raised at the time of final hearing. In such 
a case, there would be no technical bar of res judicata and the decision on the point 
will depend upon a proper consideration of all the relevant facts. 


Reverting then to the main point raised by the appellants in this appeal we do 
not think we would be justified in refusing to deal with the merits of the appeal 
solely on the ground that the appellants did not move the learned single Judge for 
leave to prefer an appeal before a Division Bench of the Madras High Court. The 
infirmity in the judgment under appeal is so glaring that the ends of justice require 
that we should set aside the decree and send the matter back to the Madras High 
Court for disposal in accordance with law. The limitations placed by section 100, 
Civil Procedure Code, on the jurisdiction and powers of the High Courts in dealing 
with Second Appeals are oi known and the procedure which has to be followed 
by the High Court in dealing with such appeals is also well established. In the 
present case, the learned Judge has passed an order which reads more like an award 
made by an arbitrator who, by terms of his reference, is not under an obligation 
to give reasons for his conclusions embodied in the award. When such a course 
is adopted by the High Court in dealing with Second Appeals, it must. obviously 
be corrected and the High Court must be asked to deal with the matter in a normal 
way in accordance with law. That is why we think we cannot uphold the prelimi- 
nary objection raised by Rajagopal Sastri, even though we disapprove of the conduct 
of the appellants in coming to this Court without attempting to obtain the leave of 
the learned single Judge to file a Letters Patent Appeal before a Division Bench of 
the Madras High Court. Therefore, without expressing any opinion on the merits 
of the decree passed in Second Appeal, we set it aside on the ground that the judg- 
ment delivered by the learned Judge does not satisfy the basic and legitimate 
requirements of a judgment under the Code of Civil Procedure. | 


The result is, the appeal is allowed, the decree passed by the High Court is 
set aside and Second Appeal No. 91 of 1955 is sent back to the Madras High Court 
with a direction that it should be dealt with in accordance with law. The costs of 
this appeal would be costs in the Second Appeal. 


KS. | Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 


Present :—P. B. GAJENDRAGADKAR, Chief Justice, K. N. WanaHoo, 
J. C. Sman, N. RAJAGOPALA AYYANGAR AND S. M. Sige, JJ. 


A. P. Krishnaswami Naidu and others .. Petitioners? 
V. 
The State of Madras ` .. Respondent. 


Advocate-General for the State of Madhya Pradesh, and the 
+ States of Maharashtra, U.P., Rajasthan, Madhya Pradesh and 
Punjab .. Interveners. 

Madras Land Reforms (Fixation of Ceilings on Land) Act (LVIL of 1961), Chapter IT, section 5 (1)— 
Discrimi and void—Section 50 read with Schedule [I1I—Discriminatory and violates Article 14 of the - 
tution of India (1950). 

The word “ family ” has been given an artificial definition by section3 (14) (of MadrasAct LVIII 
of 1961) which does not conform with any kind of natural families prevalent in the State, namely, 
Hindu undivided family, Marumakkathayam family, Aliyasanthana family or Nambudri Ilom and a 
double standard has been fixed in section 5 (1) in the matter of providing ceiling. Section 5 (1) is viola- 
tive of the fundamental right enshrined in Article 14 of the Constitution. The consequences that follow 
‘from section 5 (1) are discriminatory and the section is void. As the section is the basis of Chapter II 
of the Act, the whole Chapter must fall with it. 


The provisions contained in section 50 read with Schedule ITI of the Act with respect to com- 
pensation are discriminatory and violate Article 14 of the Constitution. 


Sections 5 and 50 are the pivotal provisions of the Act, and if they fall, the whole Act must be 
struck down as unconstitutional. 


Karimbil Kunhikoman v. State of Kerala, (1962) 1 S.C.J. 510 :(1962)1 An. W.R. (S.C.) 123: 
(1962) 1 M.L.J. (S.C) 123 : A.LR. 1962 S.C. 723 : (1962) Suppl. 1 S.C.R. 829, applied. 

Petitions under Article 32 of the Constitution for enforcement of the funda- 
mental rights. 

R. V. S. Mam and K. R. Sarma, Advocates, for Petitioner (In W.P. Nos. 
x and 76 of 1963). 

R. V. S. Mant and T. R. V. Sasiri, Advocates, for Petitioner (In W.P. Nos. 
7, 8, 10 and 53). 


A. V. Ranganadham Chetty, Senior Advocate (A. V. Rangam,. Advocate, with 
him), for Respondent (In all the Petitions). 


I. N. Shroff, Advocate, for Interveners Nos. 1 and 5 (In all the Petitions). 


M. C. Setalvad and N. S. Bindra, Senior Advocates (R. H. Dhebar, Advocate, 
with them), for Intervener No. 2 (In W.P. No. 1 of 1963). 


C. P. Lal, Advocate, for Intervener No. 3 (In W.P. No. 1 of 1963). 
R. H. Dhebar, Advocate, for Intervener No. 4 (In W.P. No. 1 of 1963). 


S. V. Gupte, Additional Solicitor-General of India and N. S. Bindra, Senior 
Advocate (R. H. Dhebar, Adovcate, with them), for Intervener No. 6 (In W.P. 
No. 1 of 1963). 


The Judgment of the Court was delivered by 


Wanchoo, 7.—These six petitions under Article 32 of Constitution raise a com- 
mon question about the constitutionality of the Madras Land Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961) (hereinafter referred to as the ‘‘Act’’), which 
was assented to by the President on 13th April, 1962, and came into force on publica- 
tion in the Fort St. George Gazette on 2nd May, 1962. The constitutionality of the 
Act is attacked on the ground that it violates Articles 14, 19 and 31( 2) ofthe Con- 
stitution. It is not necessary to set out in full the attack made on the constitution- 
ality of the Act in these petitions. It will be enough if we indicate the two main 


*W.P. Nos. 1, 7, 8, 10, 53 and 76 of 1963. Sth March, 1964. 
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attacks on the constitutionality ofthe Act under Article 14. The first of these is with 
respect to section 5 of the Act which lays down the ceiling area. The second is on 
section 50 of the Act read with Schedule ITI thereof, which provides for compensa- 
tion. It is urged that the Act is not protected under Article 31-A of the Constitution 
and is therefore open to attack in case it violates Articles 14, 19 or 31. The peti- 
tioners in this connection rely on the judgment of this Court in Karimbil Kunhikoman 
v. State of Kerala. 


Before we consider the two main attacks on the constitutionality of the Act 
we may briefly indicate the Scheme of the Act. Chapter I is preliminary. Section 
3 thereof provides for various definitions, some of which we shall refer to later. 
Chapter IT deals with fixation of ceiling on land holdings. Section 5 thereof fixes 
the ceiling area. The other sections provide for determining surplus land, and 
section 18 provides for the acquisition of surplus land which vests in the Government 
free from all encumbrances. Chapter III provides for ceiling on future acquisition 
and restriction on certain transfers. Chapter IV provides for the constitution and 
functions of the land board. Chapter V provides for the constitution and functions 
of the sugar factory board. Chapter VI provides for compensation. Section 50 
thereof read with Schedule IIT lays down the mode for determining compensation 
for the land acquired by the Government and other ancillary matters. Chapter VII 
provides for survey and settlement of lands in the transferred territory which came 
to the State of Madras by virtue of the States Reorganisation Act of 1956. Chapter 
VIII provides for cultivating tenant’s ceiling area. Chapter IX provides for 
exemption of certain lands from the application of the Act. Chapter X provides 
for land tribunals and Chapter XI for appeals and revision. Chapter XII provides 
for certain penalties and procedure while Chapter XIII provides for disposal of 
land acquired by the Government under the Act. Chapter XIV deals with mis- 
cellaneous provisions, including section 110, which provides for the framing of 
rules. 


The main purpose of the Act is to provide for a ceiling on land holdings, for 
determining surplus land which would be acquired by Government and for pay- 
ment of compensation therefor. The Act is applicable to agricultural land as 
defined in section 3 (22) and is mainly concerned with persons holding lands in 
ryotwari settlement or in any other way subject to payment of revenue direct to 
the Government. It is not in dispute that the Act 1s not protected under Article 

1-A of the Constitution and it is in this background that we shall consider the attack 

ased on Article 14 on the two main provisions of the Act relating to ceiling area 
under section 5 and compensation under section 50 read with Schedule III of the 
Act. 


It is first necessary to read certain definitions in section 3. Section 3 (14) 
defines family as follows :— 
“* family’ in relation to a person means the person, the wife or husband, as the case may be, 
of such person and his or her— 
(i) minor sons and unmarried daughters ; and 


(ii) minor grandsons and unmarried grand-daughters in the male line, whose father and mother 
are dead. ”’ 


It is unnecessary to refer to the Explanation of section 3 (14) for present purposes, 
Section 3 (34) is in these terms :— 

“ ‘person’ includes any trust, company, family, firm, society or association of individuals, whether 
incorporated or not.” 


+ 


Section 3.(45) is as follows :— 


*¢ surplus land’ means the land held by a person in excess of the ceiling area and declared to be 
surplus land under sections 12, 13, or 14.° : 


1962) S.G.J. 510: (1962) 1 An.W.R. Suppl. 1S.C.R. 829: A.I.R. 1962 S.C. 723, 
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Section 5 is in these terms :— 


“5, (1) (a) Subject to the provisions of Chapter VIII, the ceiling area in the case of every 
person and, subject to the provisions of sub-sections (4) and (5) and of Chapter VIII, the ceiling area 
in the case of every family consisting of not more than five members, shall be 30 standard acres. 


(b) The ceiling area in the case of every family consisting of more than five members shall, 
subject to the provisions of sub-sections (4) and (5) and of Chapter VIII be 30 standard acres 
together with an additional 5 standard acres for every member of the family in excess of five. 


(2) For the purposes of this section, all the lands held in individually by the members of a family 
or jointly by some or all of the members of such family shall be deemed to be held by the family. 


(3) (a) In calculating the extent of land held by a member of a family or by an individual 
n the share of the member of the family or of the individual person in the land held by an undivi- 
ded Hindu family, a Marumakkattayam tarwad, an Aliyasanthana family ora Nambudiri Ilom shall 
be taken into account. ` 
` (b) In calculating the extent of land held by a family or by an individual person, tne share of 
the family or of the individual person in the land held by a firm, society or association of individuals 
(whether incorporated or not) or by a company (other than a non-agricultural company) shall be taken 
into account. 
Explanation.—F or the purposes of this section— 
(a) the share of a member of a family or of an individual person in the land held by an undivid- 
ed Hindu family, a Marumakkattayam tarwad, an Aliyasanthana family or a Nambudiri Ilom, and 
(6) the share of a family or of an individual person in the land held by a firm, society or asocia“ 
tion of individuals (whether incorporated or not), or by a company (other than a non-agricultural 
company), 
shall be deemed to be the extent of land— 


an which, in case such share is held on the date of the commencement of this Act, would hav 
been allotted to such member, person or family had such land been partitioned or divided, as th 
case may be, on such date ; or 


(ii) which, in case such share is sas pa in any manner whatsoever after the date of the Com- 
mencement of this Act, would be allo to such member, person or family if a partition or division 


were to take place on the date of the preparation of the draft statement under sub-section (1) of 
section 10. 


WAY eeens EIE A AA AE PE AAEN EA E TE sneer » 
It is unnecessary to consider the rest of section 5 for present purposes. 


The attack on section 5 (1) is that it is hit by Article 14 inasmuch as it denies 
uality before the law or equal protection of law to persons similarly situate, and 
reliance is placed in this connection on the decision of this Court in Karimbil Kunhi- 
koman casat. In that case this Court was considering the Kerala Agrarian Relations 
Act, 1961 (hereinafter referred to as the “Kerala Act”). The argument is that as 
in the Kerala Act, so in the present Act, the word “ family ”?” has been given an 
artificial definition which does not conform with any kind of natural families pre- 
valent in the State, namely, Hindu undivided family, Marumakkattayam family, 
Aliyasanthana family or Nambudiri Wom, and that a double standard has been 
fixed in section 5 (1) in the matter of providing ceiling. It is therefore urged that 
the ratio of that decision fully applies to the present Act. Therefore, section 5 (1 
should be struck down as violative of Article 14 in the same manner as section 
of the Kerala Act was struck down. 


We are of opinion that this contention is correct and the ratio of that case 
applies with full force to the present case. It was observed in that case that 
“ where the ceiling is fixed........ by a double standard and over and above that the family 
has been given an artificial definition which does not correspond with a natural family as known to 
personal law, there is bound to be discrimination resulting from such a provision ”. 
In the present case also “family ” has been given an artificial definition as will 
immediately be clear on reading section 3 (14), which we have set out above. It is 
true that this definition of “ family ” in section 3 (14) is not exactly the same as 
in the Kerala Act. Even so there can be no doubt that the definition of the word 
“ family ” in the present case is equally artificial. Further in the Kerala Act section 





‘ 
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58 fixed a double standard for the purpose of ceiling ; in the present case section 
5 (1) (a) fixes a double standard though there is this distinction that in section 5 (1) 
the same ceiling is fixed in the case of a person as in the case of family consisting of 
not more than five members, namely, 30 standard acres while in the Kerala Act, 
the ceilmg fixed for a family of not more than five was double that for an adult 
unmarried person. But that in our opinion makes no difference in substance. 
The provision of section 5 (1) results in discrimination between persons equally 
circumstanced and is thus violative of Article 14 of the Constitution. This will be 
clear from a simple example of an undivided Hindu family, which we may give. 
Take the case of a joint Hindu family consisting of a father, two major sons and 
two minor sons, and assume that the mother is dead. Assume further that this 
natural family has 300 standard acres of land. Clearly according to the personal 
law, if there is a division in the family, the father and each of the four sons will 
get 60 standard acres per head. Now apply section 5 (1) to this family. The 
two major sons being not members of the family because of the artificial definition 
given to “ family ” in section 3 (14) of the Act will be entitled to 30 standard 
acres each as individuals and the rest of their holdings, i.s., 30 standard acres in 
the case of each will be surplus land. But the father and the two minor sons being 
an artificial family as defined in section 3 (14) will be entitled to 90 standard acres 
between them and will thus lose 150 standard acres, which will become surplus 
land. ‘This shows clearly how this double standard in the matter of ceiling read 
with the artificial definition of “ family ” will result in complete discrimination 
between these five members of a natural family. Under the Hindu law each mem- 
ber would be entitled to one-fifth share in the 300 standard acres belonging to the 
family. Under the Act however the two major sons will keep 30 standard acres 
each while the father and the two minor sons together will keep 30 standard acres 
which work out to 10 standard acres each. The two major sons will thus lose 30 
standard acres each while the father and the two minor sons will lose fifty standard 
acres each. No justification has been shown on behalf of the State for such discri- 
minatory treatment resulting in the case of members of a joint Hindu family ; nor 
are we able to understand why this discrimination which clearly results from the 
application of section 5 (1) of the Act is not violative of Article 14 of the Constitution. 
Examples can be multiplied with reference to joint Hindu families which would 
show that discrimination will result on the application of this provision. Similarly 
we are of opinion that discrimination will result in the case of Marumakkattayan 
family, Aliyasanthana family and a Nambudiri Ilom, particularly in the case of the 
former two where the husband and wife do not belong to the same family. We 
are clearly of opinion that as in the case of section 58 of the Kerala Act so in the case 
of section 5 (1) ofthe Act discrimination is writ large on the consequences that follow 
from section 5 (1). We therefore, hold that section 5 (1) is violative of the funda- 
mental right enshrined in Article 14 of the Constitution. As the section is the basis 
of Chapter IT of the Act, the whole Chapter must fall along with it. 


Next we come to the provisions as to compensation contained in section 50 
read with Schedule III ofthe Act. Here again we are of opinion that the decision 
of this Court in Karimbil Kunktkoman’s case fully applies to the scheme of compensa- 
tion provided in the Act which is as discriminatory as was the scheme in the Kerala 
Act. Learned Counsel for the respondent however contends that Schedule III 
does not provide for any cut in the purchase price as was the case in the Kerala Act 
and therefore the provisions in the Act are not discriminatory. If we look at the 
substance of the matter however we find that there is really no difference between 
the provisions for compensation in the Kerala Act and the provisions in respect 
thereof in the Act, though the provisions in the Act are differently worded. What 
was done in the Kerala Act was to arrive at the figure of compensation on certain 
principles, and a cut was then imposed on the figure thus arrived at and this cut 
progressively increased by slabs of Rs. 15,000. In the present case, a converse 








1. (1962) 1 S.C.J. 510: (1962) 1 An.W.R. Suppl. 1 S.C.R. 829: A.LR. 1962 S.C. 723, 
(S.C.) 213: (1962) 1 M.LJ. (S.C.) 213: (1962) 
S—3 


18 THE MADRAS LAW JOURNAL REPORTS—({SUPREME COURT). (1965 


method has been adopted and the provision is that first the net annual income is 
arrived at and thereafter compensation is provided for slabs of Rs. 5,000 each of 
net income. For the first slab of Rs. 5,000, the compensation is 12 times the net 
annual income, for the second slab of Rs. 5,000 it is 11 times, for the third slab 
of Rs. 5,000 it is ten times and thereafter it is nine times. 


Let us now work out this slab system. ‘Take the four cases where the net 
annual income is respectively Rs. 5,000, Rs. 10,000, Rs. 15,000 and Rs. 20,000. 
The first person whose net annual income is Rs. 5,000 will get Rs. 60,000, as compen- 
sation, the second person whose net annual income is Rs. 10,000 will get 
Rs. 1,15,000, the third person with a net annual income of Rs. 15,000 will get 
Rs. 1,65,000 and the person with net a annual income of Rs. 20,000 will get 
Rs. 2,10,000. If the same multiplier had been applied as in the case of the first slab 
of Rs, 5,000 to the other three slabs also, these persons would have got compensation 
of Rs. 1,20,000, Rs. 1,80,000 and Rs. 2,40,000. This will show that in effect there 
is a cut of about 4 percent. on the total compensation which corresponds to the pur- 
chase price in the Kerala Act in the case of a person with a net annual income of 
Rs. 10,000, of about 8 per cent, in the case of a person with a net annual income of 
Rs, 15,000 and of about 12 percent. in the case of a person with a net annual income 
of Rs. 20,000. . Though the manner of arriving at the total compensation is osten- 
sibly different from that provided in the Kerala Act, its effect is the same, namely, 
as the total net income goes up after the first slab of Rs. 5,000 there is a progressive 
cut in the total compensation just as was the case in the Kerala Act. The argument 
that the cut is justified on the same basis as higher rates of income-tax on higher slabs 
of income has already been rejected by this Court in Karimbil Kunhikoman’s case’. 
Therefore, for the reasons given in that case we are of opinion that the provisions 
contained in section 50 read with Schedule III of the Act with respect to compensa- 
tion are discriminatory and violate Article 14 of the Constitution. 


Sections 5 and 50 are the pivotal provisions of the Act, and if they fall, then we 
are of opinion that the whole Act must be struck down as unconstitutional. The 
working of the entire Act depends on section 5 which provides for ceiling and section 
50 which provides for compensation. If these sections are unconstitutional, as 
we hold they are, the whole Act must fall. 


We therefore allow the petitions and strike down the Act as unconstitutional. 
The petitioners will get their costs from the State of Madras—one set of hearing fee. 


K. S. eme Petitions allowed. 
THE SUPREME COURT OF INDIA. l 
(Civil Appellate Jurisdiction) 


Present :—P. B. GAJENDRAGADKAR, K. N: Wanonoo, J. G. Sesam, N. RAJA- 
GOPALA AYYANGAR AND ©. M. SKRI, JJ. 


Shrimati D. S. Chellammal Anni .. Appellant* 
v. 
Masanan Samban : .. Respondent. 


Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956), section 7 and Madras Cultivating 
Tenants Protection Act (XXV of 1955), section 3 (3)—Transgresston of section 7 of the Fair Rent Act—What 
amounts to and when entails liability to evichon—Section 6-B of Protection Acit—AInterference by High Ceart unth 
order of R.D.O. 


Section 7 of the Madras Cultivating Tenants (Payment of Fair Rent) Act 1956 can be transgressed 
in one of two ways viz., (1) when the tenant does not bring the crop to the threshing floor at all, or (2) 
having brought it to the threshing floor he removes any portion of it at such time or in such manner as 
to prevent the due, division there of at the proper time. 


In the instant case the tenant brought the crop to the threshing floor with the intention that it may 
be divided between him and the landlord. But though the tenant was entitled to have the crop divid- 
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ed according to the Fair Rent Act the landlord’s agent insisted that the tenant should give 60 
cent of the crop to the landlord according to the agreement. As no settlement could be arrived at 
after measurement of the crop in the presence of the Revenue Inspector the tenant removed the crop 
from the threshing floor to prevent its deteriorating. In the circumstances it cannot be said that 
there was any transgression of section 7 of the Fair Rent Act. Ifcannot be said that the removal 
of the whole crop including the share of the landlord was not justified. 


. Though an application for eviction under section 3 (4) of the Protection Act can be made on the 
failure of the tenant to deposit the market value of the landlords share of the crop as required by 
section 3 (3) into Court with in the time prescribed (the tenant sent a money order which was not 
accepted), the Revenue Divisional Officer was not bound to evict the tenant for clause (b) of section 3 
(4) gives him a discretion to give time to the tenant to pay the arrears having regard to the relative 
circumstances of the landlord and the cultivating tenant. ‘To hold that the discretion will not be 
exercised in favour of the tenant because he had failed to make a deposit under section 3 (3) of the 
Protection Act is a patent violation of clause (b) of section 3 (4) as to the exercise of discretion. 


Where the Revenue Divisional Officer has failed to exercise the discretion on a patently wrong 
view of the law and if the High Court interfered with the wrong exercise of discretion the Supreme 
Court in its jurisdiction under Article 134 of the Constitution will not interfere with the order of the 
High Court which is clearly in the interests of justice. Also as the Revenue Divisional Officer failed 
to exercise jurisdiction vested in him under the law the High Court would be justified in interfering 
with his order even under section 115, Civil Procetlure Code. 


Appeal by Special Leave from the Judgment and Order dated 5th October, 
1960 of the Madras High Court in C.R.P. No. 966 of 1960. 


M. C. Setaload, Senior Advocate (R. Ganapathy Iyer, Advocate, with him) for 
Appellant. 


T. S. Venkataraman, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Wanchooy 7.—This .is an appeal by Special Leave from the judgment of the 
Madras High Court. The appellant is a landlord in village Idaikkal, and the 
respondent is her tenant. The land in dispute was let by the appellant to the 
respondent and the rent was fixed partly in kind and partly in cash, the tenancy 
having been created sometimes before the Madras Cultivating Tenants (Payment 
of Fair Rent) Act, No. XXIV of 1956 (hereinafter referred to as the Fair Rent 
Act) came into force. The agreement as to the payment >f rent in kind was that 
the appellant would get 60 per cent of the gross produce, the remainder going to 
the respondent. The dispute out of which this appeal has arisen arose in 1959 
when the crop for that year was reaped. ‘The respondent harvested the crop and 
brought it to the threshing floor of the appellant for division and claimed that the 
appellant was only entitled to 40 per cent of the crop as provided in the Fair Rent 
Act. The appellant’s agent however demanded 60 per cent as provided in the 
agreement of tenancy. The dispute went on for about ten days while the harvested 
crop was lying in the theshing floor. Consequently, the respondent made an 
application to the Circle Inspector of Police complaining that the appellant was 
delaying the division of the produce and preventing the removal of the respondent’s 
share, and that there was likelihood of a breach of the peace. Thereupon the 
police made inquiry into the matter and reported to the Tehsildar that the harvested 
crop was lying 1n the threshing floor and the agent of the appellant was not prepared 
to divide the produce in accordance with the provisions of law and was insisting 
on the division being made according to the agreement. It was also reported that 
the crop was deteriorating and the seeds had begun to germinate as the crop was 
exposed to rain. Thereupon the Tehsildar directed the Revenue Inspector to look 
into the matter and measure the quantity of the produce and note the gross yield 
and report. The Revenue Inspector thereupon visited the spot on 27th September, 
1959 after issuing notice to the appellant’s agent to be present at the spot for the 
purpose of measuring the quantity and determining the yield. The appellant’s 
agent was however absent and the Revenue Inspector made measurements in the 
presence of the respondent and some prominent persons of the village in spite of 
the absence of the appellant’s agent. He then sent a report to the Tehsildar giving 
the result of his measurements. As however, the appellant’s agent was not present, 
the crop could not be divided and the Revenue Inspector gave instructions to the 
respondent that the crop should not be removed. It appears however that the 


20 THE MADRAS LAW JOURNAL REPORTS—{SUPREME COURT). [1965 


respondent removed the crop soon after the Revenue Inspector left. Thereafter 
the respondent sent a money order to the appellant for the amount representing 
the value of the appellant’s share, namely, 40 per cent. It appears that soon after 
the appellant filed a criminal complaint of theft against the respondent and that 
was dismissed. Then followed the present petition under section 3(4) (a) of the 
Madras Cultivating Tenants Protection Act, No. XXV of 1955 (hereinafter referred 
to as the Protection Act) for the ejectment of the respondent before the Revenue 


Divisional Officer. 


The Revenue Divisional Officer held that thqugh the respondent was justified 
in insisting that the appellart should take only 40 per cent of the produce as provided 
by law he was not justified in removing the crop and that he should have proceeded 
to enforce his rights in the manner provided by law. As however the respondent 
had not chosen to proceed in that manner, the Revenue Divisional Officer ordered 
his ejectment refusing to exercise the discretion which lay in him to give time to 
the respondent to deposit the arrears of rent in Court. The respondent then went 
in revision to the High Court. The High Court held that in the circumstances of 
the case, the Revenue Divisional Officer should have exercised his discretion in 
favour of the respondent. The High Cout therefore set aside the order of ejectment 
in view of the fact that the rent had been deposited in the High Court. Thereupon 
the appellant applied for and obtained Special Leave to appeal from_this Court, 
and that is how the matter has come up before us. 


In the Special Leave petition the appellant raised the contention that the 
Fair Rent Act and the Protection Act were unconstitutional as they placed un- 
reasonable restrictions on the appellant’s fundamental rights to hold her property. 
But in the arguments before us learned Counsel for the appellant has abandoned 
the attack on the constitutionality of the two Acts and has only contended that the 
High Court had no jurisdiction under section 6-B of the Protection Act to interfere 
with the order of the’ Revenue Divisional Officer. 


Before we consider the contention raised on behalf of the appellant we may 
briefly refer to the provisions of the two Acts, which bear on the question raised 
before us. The Protection Act was, as its title shows, passed for protection from 
eviction of cultivating tenants. It is not in dispute that the respondent was a 
cultivating tenant. Section 3 (1) ofthe Protection Act lays down that : 


“ subject to the next succeeding sub-sections, no cultivating tenant shall be evicted from his holding 
or any part thereof, during the continuance of this Act, by or at the instance of his landlord, whether 
in execution of a decree or order of a Court or otherwise. ” 


The following sub-sections then lay down the conditions under which ejectment 
can be ordered. Sub-section (2) of section 3 inter alia lays down that a tenant will 
not enjoy the protection of sub-section (1), if he is in arrears of rent and has not 
paid the arrears within the time specified therein. Sub-section (3) of section 3 
provides that a cultivating tenant may deposit in Court the rent or, if the rent be 
payable in kind, its market value on the date of the deposit, to the account of the 
landlord. A notice of deposit is given by the Court (in which is included the 
Revenue Divisional Officer),and an enquiry is then made whether the amount 
deposited is correct after hearing the landlord and the tenant. If there is any defici- 
ency, the tenant is ordered to make good the deficiency, and if he fails to pay the 
sum due, the landlord is entitled to ask the Court for eviction in the manner as 
provided by sub-section (4). Section 3(4) (a) lays down the procedure for evicting 
a tenant. Under this clause a landlord has to apply to the Revenue Divisional 
Officer and on receipt of such application, the Revenue Divisional Officer, after 
giving reasonable opportunity both to the landlord and the tenant to represent 
their case, hold a summary enquiry into the matter and decides whether eviction 
should be ordered or not. Clause (b) of sub-section (4) of section 3 further gives 
discretion to the Revenue Divisional Officer to allow the cultivating tenant such 
time as he considers just and reasonable having regard to the relative circumstances 
of the landlord and the cultivating tenant for depositing the arrears of rent payable 
under. the Act, including such costs as he may direct. It is further provided that 
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if the cultivating tenant deposits the sum as directed, he shall be deemed to have 
paid the rent. If however the cultivating tenant fails to deposit the sum as directed, 
the Revenue Divisional Officer shall pass an order for eviction. 


Then we turn to the provisions of the Fair Rent Act, which are material for 
present purposes. We have already pointed out that the fair rent in the case of 
wet land which we are concerned in the present appeal is 40 per cent of the normal 
gross produce or its value in money (see section 4 (1)). Then comes section 7 
which provides that : 

“ where the produce to be shared is grain the sharing shall be done at the threshing floor on which 

the threshing na sek pe and no portion of the produce shall be removed therefrom at such time or in 
such manner as to prevent the die division thereof at the proper time.” 
A combined reading of hese provisions of the two Acts shows that in the case 
of a tenant whose rent is payable in kind, such tenant has to take the crop to the 
threshing floor for division and such division has to be made at the threshing floor 
and no portion of the produce can be removed therefrom so as to prevent the due 
division thereof. But it is open to a tenant under section 3 (3) of the Protection 
Act to deposit in Court to the account of the landlord where the rent is payable in 
kind, its market value on the date of deposit ; and this obviously postulates that 
though the tenant has taken the produce to the threshing floor, the landlord has 
not co-operated in its division. Clearly if the landlord does not co-operate in the 
division of the crop, the tenant cannot allow it toremain on the threshing floor to 
deteriorate and that seems to be the reason why under section 3 (3) of the Protection 
Act he is allowed to deposit the market value of therent payable in kind in Court, 
and it is then for the Court to see whether the rent deposited is correct or not. 


The first question that arises therefore is whether the respondent has acted in 
any manner prohibited by law ; and the main contention of the appellant is that 
the respondent has transgressed the provisions of section 7 of the Fair Rent Act 
and so cannot take advantage of the Protection Act. It is further contended that 
the respondent has also transgressed section 3(2) of the Protection Act inasmuch as 
he did not deposit the arrears of rent within the time allowed thereunder and was 
therefore liable to eviction under section 3 (4) of the Protection Act. Section 7 of 
the Fair Rent Act lays down that the sharing of the crop shall be done at the threshing 
floor on which the threshing takes place and no portion of the produce shall be 
removed therefrom at such time or in such manner so as to prevent due division 
thereof. It is clear that section 7 can be transgressed in one of two ways; viz., 
(1) when the tenant does not bring the crop to the threshing floor at all, or (2) 
having brought it to the threshing floor he removes any portion of it at such time 
or in such manner as to prevent the due division thereof at the proper time. In 
the present case it is not in dispute that the respondent brought the crop to threshing 
floor with the intention that it may be divided between himand the appellant and 
it is also not in dispute that the tenant was entitled to have the crop divided accord- 
ing to the Fair Rent Act and has therefore to give only 40 per cent to the appellant 
as provided thereunder. It was the appellant who was insisting all along through 
her agent that she should get 60 per cent as provided in the agreement of tenancy. 
‘What happened thereafter has been narrated by us above. The respondent 
approached the police, and the report of the Police Inspector shows that he went ` 
to the spot twice ; on the first day the appellant’s agent told the Police Inspector 
that he would settle the matter after consulting the appellant and the agent was 
asked to come back next day with the appellant’s instructions. When the Police 
Inspector came the next day, no settlement could be arrived at. Later when the 
Revenue Inspector was sent by the Tehsildar, the agent of the appellant did not 
appear in spite of notice, and the Revenue Inspector took measurements of the 
crop and made a report thereof to the Tehsildar. It was after the crop had been 
measured by the Revenue Inspector that it was removed by the respondent. In 
these circumstances we are of opinion that it cannot be said that the crop was 
removed from the threshing floor in order to prevent due division thereof at the 
proper time ; the respondent was always prepared for the division of the crop as 
provided by law, and the removal by him cannot in the circumstances be said to 
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be for the purpose of preventing due division of the crop, particularly when the 
measurements had also taken place. Removal of crop by the tenant can fall within 
the meaning of the seCtion only if it is done for the purpose therein specified ; and 
it is plain that the removal in the present case was clearly not for that purpose. 
We are therefore of opinion that on the facts of this case it cannot be said that there 
was any transgression of section 7 of the Fair Rent Act. 


It is further urged on behalf of the appellant that even though the respondent 
might have been justified in removing 60 per cent. of the crop which was his share, 
his removal of the appellant’s share was a transgression of section 7 of the Act. 
We cannot accept this Section 7 forbids removal of any portion ofthe crop. ‘There 
is no question therefore of the share of the appellant or the respondent, either the 
removal as a whole will transgress section 7 or it will not ; and that will depend 
upon the fact whether the removal was in order to prevent due division of the crop 
at the proper time. In the present case we have already indicated that the removal 
was not to prevent due division. The ‘respondent was always prepared for due 
division and it was the appellant’s agent who did not agree to division according to 
law. In these circumstances, this is not a case of removal of the crop (particularly 
after it had been measured by the Revenue Inspector) with a view to prevent its 
due division. 'There was therefore no transgression of section 7 of the Fair Rent 
Act, even if the appellant’s share was removed. 


Then it is urged that even if there was no transgression of section 7 of the Fair 
Rent Act, the respondent was not entitled to the protection of section 3 of the Pro- 
tection Act, as he did not pay rent within the time specified therein and had taken 
no steps under section 3 (3) of the Act. There is no doubt that strictly speaking 
the case is covered by section 3 (2) of the Protection Act inasmuch as the rent was 
not paid within the time allowed therein and was not even deposited in Court under 
section 3 (3) of the Protection Act. What the respondent did in the present case 
was to send a money order to the appellant instead of depositing the money in 
Court under section 3 (3) as he should have done. Even though the appellant was 
not agreeing to the division of the crop, the respondent did not act under section 3 (3) 
as he should have and instead sent a money order. That gave the appellant a 
cause of action to make an application under section 3 (4) of the Protection Act. 
But even though the appellant was entitled to make application under section 3 (4) 
of the Protection Act, the Revenue Divisional Officer was not bound to evict the 
tenant for clause (b) of section 3 (4) giveshim a discretion to give time to the tenant 
to pay the arrears having regard to the relative circumstances of the landlord and 
the cultivating tenant. This clearly means that the Revenue Divisional: Officer 
has to take into account the circumstances of each case and then exercise his discre- 
tion whether he should give time to the tenant or not. In the present case the 
Revenue Divisional Officer did not consider that question as he took the view that 
he should not exercise the discretion in favour of the respondent because he had 
not acted as he should have acted and deposited the amount under section 3 (3) 
in Court. This view of the Revenue Divisional Officer is in our opinion patently 
incorrect. Now if the respondent had acted as he should have acted and made a 
deposit under section 3 (3) of the Protection Act, the matter would have been dealt 
thereunder. The: Court which includes the Revenue Divisional Officer would then 
have to consider whether the amount deposited was correct and if it was deficient 
the Court was bound to give time to the tenant to make up the deficiency. -It is 
only when the deficiency is not made good within the time allowed that the landlord 
would have the right to make an application under section 3 (4) for eviction. It is 
clear therefore that the discretion allowed under clause is of section 3 (4) only: 
comes into play where the tenant for some reason or the other has not made a deposit 
under section 3 (3). To hold therefore,—as the Revenue Divisional Officer seems 
to have held—that the discretion will not:be exercised in favour of the tenant because 
he had failed to make a deposit under section 3 (3) of the Act is a patent viola- 
tion of the provision in clause (b) of section 3 (4) as to the exercise of discretion. 

It is however urged that even if the Revenue Divisional Officer had misunder- 
stood clause (b) ofsection 3 (4), the High Court could not interfere with the exercise 
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of the discretion by the Revenue Divisional Officer u1.der section 6-B of the Protec- 
tion Act, inasmuch as this provision gives revisional jurisdiction to the High Court 
to the extent to which such jurisdiction is conferred on it by section 115 of the Code 
.of Civil Procedure. There are two answers to this contention. The first is that 
the Revenue Divisional Officer was patently wrong in his view of the law and 
therefore 1f the High Court interfered with the wrong exercise of discretion this 
Court in its jurisdiction under Article 136 will not interfere with the order of the 
High Court, which is clearly in the interest of justice. Secondly by taking the view 
that he cannot and should not exercise his discretion where a tenant has failed to 
take action under section 3 (3) of the Protection Act, the Revenue Divisional 
Officer has in our opinion failed to exercise jurisdiction vested in him under the 
law, and the High Court would be justificd in interfering with its order even 
under section 115 of the Code of Civil Procedure. 


We are therefore of opinion that therc is no force in this appeal and it is hereby 
dismissed with costs. ° 
K.S. —— Appeal dismissed, 


THE SUPREME COURT OF INDIA. x 
(Criminal Appellate Jurisdiction.) 
PRESENT :—MR. K. Sussa Rao, K. G. Das GUPTA AND RAGHUBAR DAYAL, JJ. 
Kanumukkala Krishnamurthy alias Kaza Krishnamurthy .. Appellant*® 


D. 
State of Andhra Pradesh ». Respondent. 


Penal Code (XLV of 1860), section 415—Gist of offence undsr—Application to Service Commission Salsely 
mentioning qualifications which he did not possess—Goveinment making appointment—If cheated. 

Cheating can be committed in either of the two waysdescribed in section 415, Indian Penal Code. 
“ Deceiving a person ” is common in both the ways of cheating. A person deceived may be fraudu- 
lently or dishonestly induced to deliver any property or to consent to the retention of any property by 
any person. ‘The person deceived may also be intentionally wnduced to do or to omit to do anything 
which he would not have done if not deceived and which act of his caused or was bkely to cause damage 
or harm in body, mind, reputation or property. 

‘Appointments to the Medical Services are made by the Government. The Service Commission 
simply selects the candidates and recommends their names to Government for appointment. Any 
representation made in an application for appointment is really a representation made to the Govern- 
ment, the appointing authority, and not only to the Public Service Commission to which the applica- 
tion is presented and which has to deal with that application in the first instance up to the stage of 
selection. A false representation in an application to the Service Commission continues and persists 
to be so till the application is considered by the final authority responsible for making the appointments 
and must therefore be deemed to be made to that final authority as well. Where in the application in 
the instant case it was mentioned falsely that the applicant had passed the M.B.B.S. the Government 
were led to believe that fact which thus became a false representation. Deception -of the Commission 
is deception of the Government which is expected to pay heed to its advice and act accordingly. Such 
an applicant committed the offence of cheating. As the accused pretended to be his namesake (which 
he was not) really committed the offence of cheating by personation punishable under section 419 of 
the Indian Penal Code. - 


Appeal by Special Leave from the Judgment and Order dated 17th July, 
vier of the Andhra Pradesh High Court in Criminal Revision Case No. 298 
of 1961. 

A. S. R. Ghari, Senior Advocate (G. D. Gupta and S. Balakrishnan, Advocates 
and R. K. Garg, S. C. Agrawala. D. P. Singh and M. K. Romamurthi, Advocates of 
M/s. Ramamurthi & Co., with him), for Appellant. 


S. G. Patwardhan, Senior Advocate (B. R. G. K. Achar, Advocate, with him) 
for Respondent. l 
The Judgment of the Court was delivered by 


i Raghubat Dayal, f.—The facts leading to this appeal, by Special Leave, are 
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The Madras Public Service Commission, hereinafter referred to as the Service 
Commission, by its notification published in the Fort St. George Gazette, dated 
grd August, 1948, invited applications for appointment of Assistant Surgeons in 
the Madras Medical Service (Men’s Section), from persons who had rendered 
temporary service as Assistant Surgeons in that Service at any time between 3rd 
September, 1939 and 31st December, 1947 and from persons who had rendered 
War Service and possessed the qualifications mentioned in paragraph 3 of the 
notification. Paragraph 3 of the notification, inter alia reads : 

“ Applicants must satisfy the Commission— 
(a) that they are registered practitioners within the meaning of the Madras Medical Registra- 
tion Act, 1914; 
(b) that they possess the L.M.S. degree or the M.B.B.S. degree of a University in the Province 
or an equivalent qualification.” ` 

The appellant, who was at the time. serving as a Civil Assistant Surgeon in the 
Madras Medical Service on a temporary basis, applied for the permanent appoint- 
ment to the posts notified by the Public Service Gommission. In this application 
he made the following representations, which have been found to be false, by the 
Courts below : 


(i) that his name was Kaza Krishnamurthy ; 
(ii) that his place of birth was Bezwada, Krishna district ; 
(iii) that his father was K. R. Rao of Bezwada ; and 


(iv) that he held the degree of M.B.B.S., II Class, from the Andhra Medical 
College, Vizagapatam, Andhra University. 


On these facts, the appellant was convicted of the offence under section 419, 
Indian Penal Code for having cheated the Madras Public Service Commission by 
personating as Kaza Krishnamurthy and misrepresenting that he had the necessary 
qualifications for the post advertised inasmuch as he held the degree of M.B.BS., 
and that this deception of the Service Commission was likely to have caused damage 
to its reputation. 


It may now be mentioned that the appellant was also tried for offences under 
section 420 and section 465, Indian Penal Code in connection with certain acts 
committed by him in June and October, 1944. The trial Court acquitted him of 
the offence under section 465, but convicted him of the other offence. He was, 
however, acquitted on appeal, by the Sessions Judge, of the offence under section 
420, Indian Penal Code. 


The appellant’s conviction under section 419, Indian Penal Code was confirmed 
by the Sessions Judge and the revision against the order was dismissed by the High 
Court. It is against this order of the High Court that the appellant has preferred 
this appeal, after obtaining Special Leave. 


It has been contended for the appellant,that on the facts established in the case, 
no offence under section 419, Indian Penal Code, 1s made ott against him, as the 
appellant’s efficiency as a surgeon is not in dispute, he having secured good reports 
from his superiors during the period of his service and as therefore there could be no 
question of the Service Commission suffering damage in its reputation. 


On the contrary, it is urged for the State that the offence of cheating is made 
out against the appellant as he deceived the Service Commission and that such decep- 
tion was likely to damage its reputation as he deceived the Service Commission and 
obtained from it ‘ property ’ viz., the admission card entitling him to sit at the Compe- 
titive Examination for the appointment of candidates for these posts, and as the 
appellant also deceived the Government of the State by his false representations and 
dishonestly induced it to appoint him in service and pay him salary during the 
period of his service. . 


Section 415, Indian Penal Code, defines ‘ cheating * and reads: 


“ Whoever, by deceiving any person, fraudulently or dishonestly induces the person so deceived 
to deliver any property to any person, or to consent that any person shall retain any property, or 
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intentionally induces the person so deceived to do or omit to do anything which he would not do or 
omit if he were not so deceived, and which act or omission causes or 38 li y to cause damage or harm 
to that person in body, mind, reputation or property, is said to ‘ cheat’. 


Explanation.—A dishonest concealment of facts is a deception within the meaning of this section.” 


Cheating can be committed in either of the two ways described in section 4155 
Indian Peral Code. ‘ Deceiving a person ° is common in both the ways of cheating. 
A person deceived may be fraudulently or dishonestly induced to deliver any pro- 
perty or to consent to the retention of any property by any person. The person 
deceived may also be intentionally induced to do or to omit to do anything which he 
would not have done if not deceived and which act of his caused or was likely to 
cause damage or harm in body, mind, reputation or property.’ 

The Courts below, as already stated, found that the appellant cheated the 
Service Commission by deceiving that he held the degree of M.B.B.S., and by inten- 
tionally inducing the Commission to recommend his appointment to the post of 
Civil Assistant Surgeon, II Class, and that this act of the Service Commission was 
likely to damage its reputation as the appellant did not really possess the degree 
of M:B. B.S. Assuming, without deciding, that such a deception of the Service 
Commission and its recommendation could, in certain circumstances, cause damage 
to its reputation. We are of opivion that in the circumstances of this case there was 
no likelihood of the causing of such damage to its reputation. There is nothing on 
the record to show that the Service Commission could have ordinarily detected the 
deception or that the appointment of the applicant to the post in the Medical Service 
was the appointment of a person who proved to be inefficient. On the contrary, 
the evidence on the record shows that for about 10 years between his appointment 
and the institution of this case, he served efficiently and obtained good reports from 
the Departmental Superiors. His incompetency for the post was due to his having 
not obtained the minimum :academic qualifications prescribed for the candidates 
for these posts. We are therefore of opinion that the appellant has not committed 
the offence of ‘ cheating ’ as defined in the latter part of section 415, Indian Penal 
Code, even though He had deceived the Service Commission by representing him- 
self to be a duly qualified candidate, and thus induced it to select him for the post. 

It was argued for the State that the Public Service Commission held a competi- 
tive examination and must have therefore issued an admission card to the Sein 
entitling him to sit at that. competitive examination and that therefore the appel- 
lant having induced by deception the Service Commission to deliver to him the 
admission card which is ‘property’, committed the offence of ‘cheating’ as defined in 
the first part of section 415, Indian Penal Code. There is no force in this contention 
for the simple reason that there is nothing on the record to indicate that an admission 
card was issued entitling the appellant to sit at the competitive examination. In 
fact, no examination as such took place, and the contention for the respondent 
appears to have been made under a misapprehension arising out of the letter of the 
Secretary of the Service Commission to the Surgeon-General with the Government 
of Madras stating that he was enclosing the list containing the names and other 
particulars of 45 candidates who were successful at the competitive examination 
held by the Commission for the direct recruitment of Civil Assistant Surgeons, 
Class II (Men) in the Madras Medical Service. It is however clear from the 
record that the candidates were simply interviewed by the Commission. There is 
nothing on the record to show that any written examination to which admission was 
by admission cards, took place. The judgment of the Magistrate states : 

“ Tho accused was interviewed by the Service Commission as sean from Exhibit P-70, extract of 
Service Commission particulars. ” 

The same statement is made in the judgment of the Sessions Judge who said : 

“ The accused sent an application Exhibit P-72 ................ showing that he passed M.B., 
> B.S. degree examination on receiving it and interviewing him, the Public Service Commission 
selected him as Civil Assistant Surgeon, Class J.” 

The High Court states the same in its judgment. It said : 
-_ “Tn 1948 he sent an application-to the Madras Public Service Commission for selection as Class 
AT Civil Assistant Surgeon and was selected as such following an interview by the said body. ” 
S—4 
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In these circumstances, we cannot hold merely on the basis of suggestions, that 
any competitive written examination was held and that any admission card was 
issued to the appellant entitling him to sit at the examination and, consequently, 
cannot hold that the offence of cheating by dishonestly inducing the Service Gommis- 
sion to deliver him property was committed by the appellant. 


The only other question to determine now is whether the appellant deceived 
the Government of Madras and dishonestly induced it to deliver something in the 
form of salary to the appellant. It is urged that the appointment to the post lay 
with the Government and not with the Service Commission and that the Govern- 
ment would not have appointed him to the post in the Medical Service if it had not 
believed that the ap t possessed the necessary qualifications.which, in his case, 
would be a degree of M.B.B.S., and that such a belief was entertained by the Govern- 
ment on account of the deception practised by the appellant in misrepresenting 
in his application that he held such a degree. On the other hand, it is contended 
for the appellant that the delivery of ‘ property ’ is to be by the person deceived, in 
view of the language of section 415, Indian Penal Code and that the person 
deceived, if any, was the Service Commission and not the Government, the appli- 
cation containing the misrepresentation having been made to the Service Com- 
mission and not to the Government. 


We accept the contention for the respondent. The appointments to the Medical 
Services are made by Government. The Service Comunission simply selects the 
candidates and recommends their names to Government for appointment. This 
is clear from letter Exhibit P-47 from the Secretary to . the Service Commission to 
the Surgeon-General with the Government of Madras. ‘The letter refers to the 
‘enclosing of a list containing ‘the names and other particulars of-the candidates who 
were successful at the examination, their names being arranged in order of merit. 
It refers to the relaxing of a certain rule in view of the paucity of candidates and 
states that they may be appointed, if necessary, pending receipt of the certificate 
of physical fitness and a further communication from the Commission. 


This is also clear from the provisions of the Government of India Act, 1935. 
Section 241 provides that the appointments in connection with the affairs of a Pro- 
vince -will be made by the Governor of the Province. Sub-section (1) of section 
266 makes it a duty of the Provincial Public Service Commission to conduct exa- 
minations for appointments to the Services of a Province. Clause (q) ‘of sub- 
section (3) provides that the Provincial Public Service Gommission shall be con- 
‘sulted on all matters relating to methods of recruitment to civil services and for 
civil posts and clause (b) provides that it shall be consulted on the principles to be 
followed in making appointments to civil services and posts and on the suitability 
of candidates for such appointments. The Public Service Commission is consti- 
tuted in pursuance of the provisions of section 264. It is thus a statutory body and 
independent of the Government. This aspect of a Public Service Commission was 
emphasized in State of U.P.v. Manbodhan Lal Srivastava’, when considering the 
corresponding provisions of Article 320 of the Constitution. This Court said : 

“ Once, relevant regulations have been made, they are meant to be followed in letter and in spirit 
and it goes without saying that consultation with the Gommission on all disciplinary matters affecting 
a public servant has been specifically provided for, in order, first, to give an assurance to the Services 
that a wholly independent body, not directly concerned with the making of orders adversely affecting 
public servants, has considered the action proposed to be taken against a particular public servant, 
with an mind ; and, secondly, to afford the Government unbiassed advice and opinion on matters 
vitally affecting the morale of public services. ” ; 


It is in view of these provisions that the Public Service Commission invites applt 
cations for appointment to the various posts under the Government and subsequently 
makes a selection out of the candidates for appointment to those posts. ‘The selec- 
tion may be after holding a written examination or after interviewing candidates 
or after doing both. Names of the candidates selected are arranged in order of 
merit and forwarded to the Goverment. The Government is expected, as a rule, 


1. (1958) S.C.J. 150 : (1958) M.L.J. (Crl.) 85 : (1958) S.C.R. 533, 548 : A.I.R. 1957 S.C. 912. 
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to make appointments to the posts ftom out of the list, in the same order. It has, 
however, discretion not: to appoint any of the person so selected and securing a 
place in the order of merit which would have. ordinarily led to his appointment- 


Any representation made in an application for appointment is really a 
representation made to the Government, the appointing authority, and not only to 
the Public Service Commission to which the application is presented and which has 
to deal with that application in the first instance, up to the stage of selection. _ The: 
object of the applicant was to secure an appointment and not merely to deceive the 
Public Service Commission and sit at the examination’ or to appear at the interview. 
The deception was practised for that purpose and' therefore there seems to be no 
good reason for holding that the deception came to an end once the Service Com- 
mission was deceived and had taken action on it as a-result of the deception. A 
false representation in an application to the Service Commission continues and per- 
sists to be so till the application is' considered by the final authority responsible for 
making the appointments and must therefore be deemed to'be made to that final 
authority as well. In the instant case, when the recommendation of the Service 
Commission was sent to the Government, the qualifications of the, recommended. 
candidates, including the fact that the appellant had passed the M.B., B.S. examina- 
tion were mentioned. The Government therefore believed that the appellant posses- 
sed the degree of M.B., B.S., that as the Service Commission had scrutinized the 
application in that regard and had satisfied itself that the appellant possessed that 
degree. ` The consequence of that is that the Government were led to believe that 
fact, which thus became a false representation. ` > anes 


We are therefore of opinion that the appellant’s:misrepresentation to the Service 
Commission continued and persisted till the final stage cf the Government passing 
an order of appointment and that therefore the Government itself was deceived 
by the misrepresentation he had made in his application presented to the Service 
Commissi jon., ,,:, my as Se Or eer ee Te) ‘| ` Hi -7 


The fact that the Service Commission is an independent statutory authority 
has no -elevant bearing on this question,, It is a statutory body as it.is constituted. 
under the provisions ofa statute. Itis independent of the Government in the sense 
that in its selection of candidates or in its tendering, advice to the Government it. 
does not take any hint or instructions or clue from the Government. It brings to- 
bear its own indepéndent mind to judge the comparative merits of the candidates 
and their suitability to the posts they apply for. Its function is to advise the Govern- 
ment on the suitability of the candidates. ‘Itis therefore a statutory adviser to 
Government in the matter of appointment to the Services. Deception of such 
an adviser is deception of the Government which is expected to pay heed. to its 
advice and act accordingly. e 


There have been cases.in which servants or agents of an authority have been 
deceived while the loss has been suffered by the authority concerned. In such cases, 
the person deceiving the servants or agents has ‘been ‘held to have deceived{ the 
authority concernéd, though no.direct question was raised about the deception being 
made not to the-authority but to its servant. The principle of the cases, to our 
mind, fully applies to the case of candidates deceiving the Public Service Commission. 
and thereby deceiving the Government in believing that ‘they satisfied the various. 
conditions prescribed for candidates for.those appointments. .We may refer to some. 
such cases’ <“ + . wate Bi 


In The Crown v. Gunpat', the accused who had produced a railway pass wit 
an altered number before the ticket collector when travelling by a train, was held 
to have thereby dishonestly induced the railway company to do or omit to do 
what they otherwise would not have done or omitted, by the production of Zthe 
altered pass. The deception of the -ticket collector- was considered to be decep- 
tion of the railway company. ; 


1. 1868 Punj. Rec. Cri. Case No. 6. - 
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In P. E. Billinghurst v. H. P. Blackburn’, certain bills were presented by a com- 
ri for payment. They were checked by Government officials who were deceived 
y certain representations made by subordinate officials through whom the bills 
had passed, and consequently payments were made in satisfaction of the demands 
under the bills. ‘The persons concerned is causing the deception were convicted of 
cheating the Government. 


In Legal Remembrancer v. Manmatha Bhusan Chatterjee and Legal Remembrancer v. 
Hridoy Narain*, it was held that if the evidence showed that responsible officers 
of the East Indian Railway Company and its Asansol Office were deceived and in- 
duced either to allot wagons to a certain colliery which would not otherwise have 
been allotted or to make out wagon chalans for the colliery which would not other- 
wise have been made, it was sufficient to support the allegations in the charges that 
the railway company was, by reason of deceipt, induced to act m a certain way. 
The deception of the responsible officers was thus taken to be the deception of the 
railway company, the possible damage to whose reputation was remote. 


In Emperor v. Fazal Din®, it was held that the deception practised was likely 
to cause damage of harm to the person on whom it was practised or to the railway 
authorities whose agent he was in the matter of appointments. 


In Queen Empress v. Appasami*, the act of the accused in obtaining, by persona- 
tion, a hall ticket from the Superintendent at a University Examination and in 
signing the name of another person on the examination papers was held to indi- 
cate an intention on his part to lead the University authorities to believe that the 
examination papers were answered by the other person. This again is on the prin- 
cipal that the deception of the Superintendent who was working for the University 
was a deception of the University itself. 


Similarly, in Ashwini Kumar Gupta v. Emperor”, the accused personated another 
person at a University examination by cheating the Registrar. It was held that 
this not only damaged the reputation of the Registrar, but also that of the University. 


Reference may also be made to the case reported as In re: Hampshire Land 
17%, in which a Society had lent money to a company on the borrowing of 
-the directors of that company who were not competent to borrow, the resolution 
conferring on them the power of borrowing being invalid for certain reasons. 
It was held that the Society had a right to assume, in a case like that, that all the 
‘essentials of internal management had been carried out by the borrowing company. 
‘On the same principle it can be said that the Government of the State had a right 
to assume that the Service Commission had verified that the candidates selected 
by it for appointment by the Government possessed the necessary qualifications and 
in that view the scrutiny by the Service Commission can be said to be on behalf of 
-the Government, 


The Government appointed the appellant to a post in the Medical Service 
on being irduced by deception that he was fully qualified for the appoiniment. In 
consequence of the appointment, Government had to pay him the salaries which 
fell due. It is clear therefore that the appellant, by deceiving the Government, 
.dishonestly induced it to deliver property to him and thus committed the offence 
of cheating under section 415, Indian Penal Code, as he pretended to be Kaza 
‘Krishnamurthy which he was not. The offence really committed by him was 
‘cheating’ by personation, punishable under section 419, Indian Penal Code. ‘The 
conviction of the appellant for this offence is therefore cor ect. We accordingly 
dismiss his appeal and order that he will surrender to his bail and serve out the 
sentence. 





K.S. Appeal dismissed. 
1. 27 C.W.N. 821. 4, LL.R. (1889) 12 Mad. 151. 
2. LL.R. 51 Cal. 250. 5. LLR. (1937) 1 Cal. 71. 
3. (1906) 4 Crl.L.J. 355. 6. (1896) 2 Ch. 743. 
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0. 
Messrs. H. Abdul Bakhi and Brothers ` .. Respondents. 
Hyderabad General Sales Tax Act (XIV of 1950), section 2 (c) and (m)—Dealer—Turnover—Rules under- 
—Rule 5 (2) (c)—Tanning barks purchased and used by dealer for tanning and not for resale—If exempt from tax. 


Mere buying for personal consumption i.¢e., without a profit motive will not make a person “‘dealer’” 
within the meaning of Hyderabad Sales Tax Act, but a person who consumes a commodity bought by 
him in the course of his trade, or use in manufacturing another commodity for sale, would regarded. 
asa dealer. The Legislature has not made sale of the very article bought by a person a condition for 
treating him as a dealer, the definition merely requires that the buying of the commodity mentioned in 
rule 5 (2) must be in the course of business 7.¢., must be for sale or use with a view to make profit out of 
the integrated activity of buying and disposal. The commodity may be converted into another 
saleable commodity or it may be used as an ingredient or in aid of a manufacturing process leading to: 
the production of such saleable commodity. Where tanning bark is purchased by a dealer in hides and 
skins for use in manufacture and sale of dressed hides and skins, the consumption of the commodity 
in the business, there being no sale of that commodity as such, does not exclude the purchaser from the 
definition of dealer gua the tanning bark. 


L.M.S. Sadak Thamby and, Company v. The State of Madras, 14 S.T.C. 753 approved. 


Appeal by Special Leave from the Judgment and Order, dated 22nd March, 
1960, of the Andhra Pradesh High Court in Tax Revision Case No. 88 of 1958.* ' 


A. Ranganadam Chetty, Senior Advocate (B. R. G. K. Achar and R. N. Sachthey,. 
Advocates, with him), for Appellant. LG a 


The Judgment of the Court was delivered by l 
Shah, 7.—The 1espondents who are registered as dealers under the Hyderabad. 

General Sales Tax Act, 1950; carry on the business of tanning hides and skins and of 
selling the tanned skins in the town of Hyderabad. For the purposes of their busi- 
ness the respondents purchase undressed hides and skins and also tanning bark and. 
other materials required in their tannery. For the assessment year 1954-55 the 
Sales Tax Officer, Circle IV, Hyderabad, found that the total turnover of the res- 
pondents was Rs. 5,70,417-12-4 (O.S.) in respect of ths hides, skins, wool and i 
bark. Therespondents disputed their liability to pay taxon Rs. 61,431-14-9 (O.S. 
included in the turnover contending that this amount represented the price paid for- 
buying tanning bark required in their tannery. They submitted that tanning bark was. 
bought for consumption in the tannery and not for sale, and they were accordingly 
not dealers in tanning bark and therefore:the price paid for buying tanning bark was 
not liable to duty under the Hyderabad General Sales Tax Act. The Sales Tax. 
Officer rejected the contention of the respondents, and his order was confirmed in. 
appeal by the Deputy Commissioner, O.T., Hyderabad Division and also by the 

es Tax Appellate Tribunal, Hyderabad. But the High Court of Andhra Pradesh 
in a petition under section 22 (1) read with rule 40 framed under the Andhra Pradesh. 
General Sales Tax Act VII of 1957 modified the order passed by the taxing authori- 
ties and excluded from the computation of the taxable turnover the price paid by the 
respondents for the tanning bark used in the tannery. With Special Leave, the 
State of Andhra Pradesh has appealed to this Court. 


Section 2 (e) of the Hyderabad General Sales Tax Act defines “‘ dealer ” as 
meaning any person, local authority, company, firm, Hindu undivided family or 
any association or associations of persons engaged in the business of buying, selling 
or supplying goods in the Hyderabad State whether for a commission, remuneration 
or otherwise and includes a State Government which caries on such business and 
any society, club or association which buys or sells or supplies goods to its members. 
Section 2 (m) defines “ turnover ” as meaning an aggregate amount for which goods 


4C.A, No. 473 of 1963. 8th April, 1964. 
* (1960) 2 An.W.R. 108. 
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are either bought by or sold by adealer, whether for cash or for deferred payment or 
other valuable consideration. By section 4 a tax at the rate of three pies in the rupee 
in I.G. currency on so much of the turnover for the year as is attributable to transac- 
tions in goods other than exempted goods‘ is imposed. Rule 5 (1) provides that 
. save as provided in sub-rule (2) the turnover of a dealer for the purpose of the Rules 
shall be the amounts for which goods are sold by the dealer. Rule 5 (2) provides 

that in the case of certain commodities the turnover of a dealer for the purpose 
of the rules shall be the amount for which the goods are bought by the dealer. Those 
commodities are : 
; (a) Groundnut (shelled or unshelled). 

(b) Bidi leaves. ? 

(c) Tarwar and other tanning barks. 

(d) Til, karad and castor seeds. 


(e) Cotton including kappas. 
Linseed, turmeric, dhania and other agricultural produce including all kinds of dhals and 
paddy (husked or unhusked) not otherwise exempt under the said Act, but excluding cotton seed, sugar- 
‘cane, ten and coffee seeds. 


(g) Hides and skins. 
(h) Wool, bones and horns.| 


The High Court of Andhra Pradesh rejected the claim of the taxing authorities 

to tax the tanning bark bought by the respondents on the ground that a purChaser is 

diable to pay tax under rule 5 (2) only when he is carrying on business of buying and 
selling a Commodity specified in the sub-rule (2) and not when he buys it for Con- 
‘sumption in a process for manufacturing an arti le to be sold by him. Therefore, 
in the view of the High Court if a dealer buys any commodity included in Rule 5 
(2) for consumption in his business but not for sale, he isnot to be regarded as engaged 


‘in the business of buying, selling or supplying that commodity and the price paid 
for buying the commodity is not liable to tax. l i 

` We are unable to agree with this view of the High Court. A person to be a dealer 
must be engaged in the business of buying or selling or supplying goods. The expres- 
sion “‘ business”? though extensively used in a word of indefinite import, in taxing 
statutes it is used in the sense of an occupation, or profession which occupies the 
time, attention and labour of a person, normally with the object of making profit. 
‘To regard an activity as business there must be a course of dealings, either actually 
continued or contemplated to be continued with a profit motive, and not for sport 
‘or pleasure. But to be a dealer a person need not follow the activity of buying, | 
selling and supplying the same commodity. Mere buying for personal consumption 
is., without a profit motive will not make a person dealer within the meaning of the 
Act, but a person who consumes a commodity bought by him in the course of his 
trade, or use in manufacturing another commodity tor sale, would be regarded as 
‘a dealer., The Legislature has not made a sale of the very article bought by a 

ri a condition for treating him as a dealer: the definition merely ‘requires 

that the buying of the commodity mentioned in rule 5 (2) must be in the course of 
business, i.¢., must be for sale or use with a view to make profit out of the integrated 
activity of buying and disposal. The commodity may itself be converted into 
another saleable commodity, or it may be used as an ingredient or in aid of a 
manufacturing process leading to the production of such saleable commodity. 


It cannot be said in the present case that tanning bark was brought by the res- 
,pondents for any purpose unconnected with the business carried on by them, MiZ., 
‘manufacture and sale of the dressed hides and skins. Consumption in the business 
and not sale of the commodity bought therefore does not exclude the respondents 
from ‘the definition of dealer gua the tanning bark. This is the view which has, in 
our judgment, been rightly taken by the Madras High Court ix the interpretation 
of a similar statute in operation in the State of Madras in L. M. S. Sadak Thamby 
„and Company v. The Stute of Madras’, ~ 


l. 148.T.C. 753 
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The appeal is therefore allowed and the order passed by the High Court is set 
aside and the order passed by the Sales Tax Appellate Tribunal restored. No 
order as to costs. l : 


K.S. 





ook he Appeal allowed. 
THE SUPREME COURT OF INDIA. , 
(Civil Appellate Jurisdiction.) 


PRESENT :— P. B. GAJENDRAGADKAR, Chief Juste, K. N. WancHoo, J. G. SHAH, 
N. RAJAGOPALA Ayyanaar: AND S.-M. Skri. JJ. 


V.S. Rice and Oil Mills and others etc., ©.. Appellants* 
D. aa 
The State of Andhra Pradesh etc. i i .. Respondents. 
Madras Essential Articles Control and Requisitioning (Temporary Powers) Act (XXIX of 1949), section 3 


—-Construction—Orders under issued by State of Andhra Pradesh on 28th January, 1955 and 30th January, 1955 
enhancing rates for electric ènerg y supplied to consumsrs— Validity. i 


i "Interpretation of Statutes Stats Government when bound or can take advantage of statue passed by State 
erslature. i V gí ' ? 


The rule is that the State'is not bound by a statute unless it is so provided in express terms or by 
implication. In ap: Sila this question it is obviously necessary to ascertain the intention 
of the Legislature by considering all the relevant provisions of the statute er and not concentrating 
its attention on a particular provision which may be in dispute between the ies. Where however, 
the question is not so much as to whether the State is bound by the statute, but whether it can claim, 
the benefit of the provision of a statute, the same rule of construction may have to be applied. It 
cannot be said that when the State claims a bencfit under a statutory provision that construction which’ 
supports the claim should be adopted. `. a ; 
-Therefore in ing section 3 of the Madras Essential Articles Control and Requisitioning* 
(Temporary Powers) Act (XXIX of 1949) we must adopt the usual rule of construction ; we must not, 
bead section 8 in isolation, but must consider it in its proper setting and must have due regard for the, 


State Government must have been intended to regulate the supply of essential articles made by one 
Citizen to another. Tho State had not then entered into commercial activities on a e scale and 
when section 3 (1) contemplated notified orders issued for the purpose of securing equitable distribu- 
tion and availability at fair prices of essential articles, the Legislature could not have in its mind supply 
= essential articles made by. the State itself. The State may not have been within the contemplation 
of the Act. ; 

J 


But on a plain reading of section 3 (1) it seems every difficult to accept the argument that the 
supply of electrical energy which is incl in section 3 (1) if it is made by a private producer should 
go outside the said section as soon as it is produced by the State Government. The emphasis is not 
on who produces and supplies, but on the continuance of the equitable distribution and supply of 
essential articles at fair prices. The worda used in section 3 (1) are so clear, unambiguous wide 
that it would be unreasonable to limit, their scope artificially on-the ground that by giving effect to the 
wide language of the section, we might reach a result which is not completely harmonious or consistent 
with the assumed object and purpose of the Act. . a 


Section 3 (2) (b) which provides for controlling the prices at which an essential article may be 
bought or sold will take in articles which may be purchased or sold by the State. If the words take 
within their scheme essential articles sold by the, State, there is no reason why it should not be compe- 
tent to the State to issue a notified order controlling the prices in that behalf. -In cases of both sale 
and o of essential articles by the State, section 3 ) (b) read with section 3 (1) would clothe 
the State with the power to issue the notified orders 28th January, 1955 and 30th January, 
1955, increasing the rates for the electric energy supplied to consumers. 


gc, The power to regulate the price must necessarily include the power to increase it so as to make it 


The change made in the tariffs must be held to be reasonable and in the interests of the general 
public and cannot be said to contravene Article 19 (1) (f) and (g) of the Constitution of India. 


Appeals from the Judgments and Orders dated 19th December, 1958, 7th March 
1959, 11th March, 1959; 22nd April, 1959, and 24th April, 1959 in Writ Appeals 
Nos. 135, 122,.0f 1957 etc., etc. 


€ CA. Nos. 429 10°439, 591, 592, 597, 689, 694, 724, 725 and 727 of 25th March, 1964. 
1962 and 15, 139, 140, 159, 267, to 269, 331, 334, 337, 340, 342, 343, 
347, 352, 389, 746 and 748'of 1963. ° ` 
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T. V. R. Tatachari, Advocate, for Appellants (In C.As. Nos. 429 to 434 and 
694 of 1962 and G.A. No. 269 of. 1963). 


M. C. Setajvad, Senior Advocate, (P. Kodandaramaya, E. V. Bhagirathi Rao and 
T. V. R. Tatachari, Advocates, with him), for Appellants (In C. As. Nos. 438 and 
439 of 1962). 


M. C. Setaload, Senior Advocate, (R. Ganapathi yer, Advocate, with him), 
for Appellants. (In G. As. Nos. 436, 437, 724, 725 and 727 of 1962). 


K. Srinivasamurthy and Naunit Lal, Advocates, fot Appellants. (In C.As. Nos. 
591, 592, 597 and 689 of 1962 and 140, 267 and 268 of 1 3). 


K. Jayaram and R. Thiagarajan, Advocates, for Appellants (In C.As. Nos. 
139) 159; 331, 334) 337: 340, 342, 343, 347 and 352 of 1963). 


K. R. Chaudhuri, Advocate, for Appellants (In C.A. Nos. 15 and 389 of 1963). 


Miss. A. Vedavalli and A. V."Rangam, Advocates, for Appellants, (In C.As. Nos. 
746 and 748 of 1963). 

D. Narasaraju, Senior Advocate, (T. Anantha Babu, M. S. K. Sastri and B. R. 
G. K. Achar, Advocates, with him), for Respondents (In C. As. Nos. 435 to 437, 
724, 725 and 727 of 1962). 

D. Narasaraju, Senior Advocate, ( T. Anantha Babu, Yogeshwar Prasad and B. R. 
G. K. Achar, Advocates, with him), for Respondents (In C. As. Nos. 429 to 434, 
438, 439 and 694 of 1962 and 269 cf 1963). 


D. Narasaraju, Senior Advocate, ( T. Anantha Babu, M. V. Goswami and B. R. 
G. K. Achar, Advocates with him), for Respondents (In C. As. Nos. 591, 597 and 
689 of 1962 and 140, 267 and 268 of 1963) and Respondent No. 1 (In C.A. No. 592 
of 1962). 

J. V. K. Sarma and T. Satyanarayana, Advocates, for Respondent No. 2 (In 
C.A. No. 592 of 1962). 


D. Narasaraju Senior Advocate, ( T. Anantha Babu R. Gopalakrishnan and 
B. R. G. K. Achar, Advocates, with him), for Respondents (In C.As. Nos. 1 5, 139, 


331> 334» 3372 340, 342> 343> 347: 352> 159, 389 and 746 to 748 of 1963). 
The Judgment of the Court was delivered by 


Gajendragadkar, C.7.:—The principal question of law which arises in this group 
of 37 civil appeals relates to the construction of section 3 of the Madras Essential 
Articles Control and Requisitioning (Temprorary Powers) Act, 1949 (XXIX of 
1949) (hereinafter called ‘the Act’). The dispute which has given rise to these 
appeals centers round the validity of two notified orders issued by the respondent, 
State of Andhra Pradesh, on 28th January, 1955, and goth January, 1955, respec- 
tively, and it is the contention of the appellants that the said notified orders are out- 
side the purview of section 3. The appellants in all these a peals are supplied elec- 
tricity by the respondents for many years past and several individual agreements 
have been passed between them and the respondent during the period 1946 to 1952 
prescribing the terms and conditions on which the seid supply would be made to 
them. One of these terms stipulated the rate at which the supply of electricity 
had to be charged against the consumers. The impugned orders have purported 
to increase this rate, and the appellants contend thatthe respondent had no authority 
to change this important term of the contract to their prejudice by taking reccurce 
to section 3 (1) and issuing notified orders in that behalf. That, in substance, is the 
nature of the controversy between the parties before us. 


It appears that the Government of Madras, and subsequently its successor, 

the respondent, had a single power grid system for the whole State comprising Tunga- 
hadra and Machkund Hydro Electric Systems and the Thermal Systems of Nellore. 
The entire energy was integrated into one power system. The Government of 
Madras entered into agreements with several consumers in the State, including the 
appellants, for the supply of energy in bulk at the specified rates which were called 
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tariffs, for the years 1951 and 1952. These agreements were to be in operation for 
ten years. Itis common ground that these agreements did not contain any. provi- 
sion authorising the Government to increase the rates during their operation. The 
charges fixed were calculated at ed regressive rates according to increasing 
slabs of consumption units, and the over all unit rates including the demand 
charge were not to exceed 66 annas without prejudice to the monthly minimum pay- 
ment and the guaranteed consumption. The Government of Andhra then issued 
the two impugned orders relating to Machkund and Nellore, and Tungabhadra 
and Chittoore District areas respectively, enhancing the agreed rates. These 
enhanced rates were specified in Schedules A and B attached to the said orders. 
According to these orders, these increased tariffs were to take effect from the date 
on which meter readings were to be taken in the month of February, 1955, and were 

to operate for the future. The increase in the rates effected by these orders was. 
thus to operate not retrospectively, but prospectively. The impugned orders indi- 
cate that the main reason which inspired the said orders was the knowledge that 
the existing electricity tariffs which were formulated nearly 15 years before, had 
become completely uneconomic ; the charges of labour and the price level of all 
material had enormously increased; and that inevitably meant continuously grow» 
ing loss to the Government. The Accountant-~General made queries in’ respect of 
this recurring loss and drew pointed attention of the State Government to the 
deficits in the working of the Power System. Accordingly, the question of revision. 
of tariff was considered in the State of Madras, but was not decided. because re- 

organisation of the States was then in contemplation. After the respondent State 

was born, its Chief Engineer submitted proposals for revision of tariffs in all the areas 

covered by the relevant schemes. That is how the impugned notified orders 
came to be issued by the respondent. ; l ' - 


; “0 

The appellants were naturally aggrieved by these orders, because they added: 
to their liability to pay the rates for supply of electricity by the respondent to 
them. Accordingly, a large number of consumers moved the Andhra Pradesh 
High Court under Article 226 of the Constitution, and challenged:the, validity of 
the two impugned orders. The learned single Judge who heard these writ peti- 
tions upheld the appellants plea and came to the conclusion that the impugned: 
orders were not justified by the authority conferred on the respondent by section '3) | 
of the Act, and were unauthorised, illegal and inoperative. In’ the result, the 
writ petitions filed by some of the appellants before us were allowed'and an appro- 
priate order was issued against the respondent restraining it from’ enforcing the 
revised tariff rates. | 


These decisions were challenged by the respondent by preferring several Letters 
Patent Appeals. The Division Bench which heard these Letters Patent Appeals 
took a different view ; it held that on its fair and reasonable construction; section 
3 did confer authority on the respondent to issue the impugned orders, and so, the 
challenge made to the validity of the said orders could not be sustained. Thatis why 
the Letters Patent Appeals preferred by the respondent were allowed and the writ 
petitions filed by the appellants were dismissed. It is against these orders that the 
appellants have come to this Court with a certificate issued by the said High Court. 


After the Division Bench had ‘pronounced its decision on this point, several 
other writ petitions were filed by other consumers, and naturally the single Judge 
who heard them followed the decision of the Division Bench and dismissed the said., 
writ petitions. ‘The consumers who were aggrieved by these decisions of the learned 
single Judge were then allowed to come to this Court directly by Special Leave, 
because the points which they wanted to raise were exactly the same as were raised. 
by the other consumers who had come to this Court against the principal decision 
of the Division Bench. The present group of appeals thus consists of matters which. 
have been decided by a Division Bench of the Andhra Pradesh High Court, as well 
as those which have been decided by a learned single Judge, and they all raise the- 
same common question about the construction of section 3 of the Act, and the vali~ 
dity of the impugned notified orders. 

S—5 
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Before addressing ourselves to the question of construing section 3, it is necessary 
to recaptulate the legislative history of the Act. It will be recalled that during 
the Second World War, the Government of India passed the Defence of India Act 
(XXXYV of 1939) on the 29th of September, 1939. By virtue of the powers conferred , 
on the Central Government by section 2 of the said Act, several Rules came to be 
framed by the Centra] Government known as the Defence of India Rules. Amongst 
these Rules was Rule 81 (2) which clothed the Central Government with power to 
issue orders which may appear to the Central Government to be necessary or ex- 
pedient for securing: “ the defence of British India, or the efficient prosecution of 
the war, or for maintaining supplies and services essential to the life of the com- 
munity ?”. These Rules were in operation during the continuance of the war. 
After the war came to an end it was realised that the economic situation in the 
country continued to be serious, and for the proper regulation of economic affairs, 
it was thought necessary to continue the orders issued under the Defence of India 
Rule 81 (2), because shortage of supply of essential articles was very much in 
evidence then. The purpose of continuing the orders was to ensure the supply 
of essential articles to the community at large at reasonable prices and to secure 
their equitable distribution. In due course, the Defence of India Act came to an 
end in 1946, but the Central Legislature thought it necessary to pass another Act 
to take its place and at that was the Essential Supplies (Temporary Powers) Act, 
1946 (XXIV of 1946). On the same lines, the Madras Legislature passed an Act 
in 1946 (XIV of 1946). Later, it was replaced by Act XXIX of 1949 with which 
we are concerned in the present appeals. After the respondent State was created 
under the Scheme of Reorganisation of States, it passed Act I of 1955 and this Act 
received the assent of the President on the 21st of January, 1955: By this Act, the. 
Legislature of the respondent State virtually adopted the Madras Act. As a 


result, the impugned orders are, in substance, referable to section 3 of the 
Madras Act. 


Before we part with this topic, it may be mentioned that when the Madras 
Act was passed, its Schedule gave a list of the essential articles as defined by section 
2 (a) and these articles were 12 in number. When the Andhra Legislature passed 
Act I of 1955 and adopted the Schedule of essential articles for its purpose 
the number of these articles. was reduced to two ; they are charcoal and eletrica? 
‘energy. The Andhra Act was originally intended to be in operation until the 
25th January, 1956, but it was later continued from time to time. It is common 
ground that when the impugned orders were passed, section 3 of the Act was in 
operation and the present appeals have been argued on the basis that the said section 
is constitutionally valid, so that the main point which calls for our decision 1s the 
construction of the said section. 


Mr. Setalvad forthe appellants contends that in construing section 3, we ought 
not to concentrate on the words used in section 3 in isolation, but must look at the 
said section along with the other provisions of the Act. The rule of harmonious 
construction, he urges, requires that we must so construe all the provisions of the 
Act as to avoid any conflict or repugnancy between them. So construed, section 
3, according to him, cannot be said to confer power on the respondent to enhance 
the tariff rate chargeable against the appellants in respect of the supply of energy 
made by the respondent to them. The whole scheme of the Act indicates clearly 
that the power to regulate the supply of an essential article which has been conferred 
on the State Government has to be applied in regard to transactions between 
citizens and citizens and cannot be applied to an essential article which the State 
itself supplies. It would be odd, he suggests, if the State Government is given the 
power to issue a notified order regulating the rates at which it should supply energy 
which it itself produces. Therefore, the dealings by the State Government in the 
matter of supply of energy to the consumers should be deemed to be outside the 
provisions of section 3, and that would make the impugned orders invalid. ` 


The question as to whether the State Government would be bound by the pro- 
visions of legislative enactments passed by the State Legislature has sometimes Jed 
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to difference in judicial opinion ; but the decision of this Court in the Director of 
Rationing and Distribution v. The Corporation of Calcutta and others', must be taken to 
have settled this question.. The effect of the majority decision rendered in that case 
is to recognise the validity of the rule of interpretation of statutes enunciated by 
the Privy Council in Province of Bombay v. Municipal Corporation of the City of Rombay?, 
and that rule is that the State is not bound by astatute unless it is so provided in 
express terms or by necessary implication. In applying this rule, it is obviously 
necessary that the Court must attempt to ascertain the intention of the Legis- 
lature by considering all the relevant provisions of the statute together and not 
concentrating its attention on a particular provision which may be in dispute 
between the parties. If, after reading all the relevant provisions of the statute, 
the Court is satisfied that by necessary implication the obligation imposed by the 
statute should be enforced against the State, that conclusion must be adopted. 
If there are express terms to that effect, there is, of course, no difficulty. In dealing 
with this vexed question, sometimes it is necesary also to enquire whether the 
conclusion: that the State is not bound by the specific provision of a given statute, 
would hamper the working ot the statute, or would lead to the anomalous position 
that the statute may lose its efficacy, and if the answer to either of these two questions 
indicates that the obligation imposed by the statute should be enforced against the 
State, the Court would be inclined to infer, by necessary implication that the State, 
in fact, is bound by’ the statute. 


Where, however, the question is not so much as to whether the State is bound 
by the statute, but whether it can claim the benefit of the provision of a statute, the 
same rule of construction may have to be applied. Where the statute may he 
for the public good, and by claiming the benefit conferred on it by its provisions 
the State may allege that it is serving the public good, it would still be necessary 
to ascertain whether the intention of the Legislature was to make the relevant pro- 
visions applicable to the State.’ This position is also established by the decision of 
the Privy Council in Province of Bombay}, and it still continues to be a law in this 
country. 


Incidentally, we may add that where the Crown seeks to take advantage of a 
statute and urges that though'it is not bound by the statute, it is at liberty to take 
advantage of it, English Law does not easily entertain such a plea, though there are 
observations made in some judicial pronouncements to the contrary. As 
Halsbury points out 

“it has been said that, unless it is expressly or impliedly prohibited from doing so, the Crown 
may take advantage of a statute notwithstanding that it is not bound thereby” - 


Having made this statement, Halsbury has added a note of caution by saying that 


_ © there is only slender authority for this rule, and since both the rule and such authority as does 
exist have also been doubted, the rule cannot, perhaps, be regarded as settled law Pie 
To the same effect is the comment made by Maxwell when he quotes with 
approval the view expressed by Sir John Simon that the decisions which recognise 
the right of the Crown to take advantage of a statutory provision 


start with a passage in an unsuccessful argument of a law officer which was not even relevant 
to the case before the Court, but which has been taken out by a text-writer and repeated for centuries 
until it was believed that it must have some foundation.*”’ 

Therefore, in construing section 3 of the Act, we cannot permit the respondent 
to rely upon the artificial rule that since the respondent claims a benefit under 
section 3, that construction shoultl be adopted which supports such a claim. Thus, 
the position is that when we construe section 3, we must adopt the usual rule of 
construction ; we must not read section 3 in isolation, but must consider it in its 





1. (1961) 1 An.W.R.(S.C.) 88 : (1961) MLL.J. 3. Halsbury’s Laws of England, Volum 
(S.C.) 88 : (1961) MDI (Grl.) 225 : (1961) 1 36, ROA nies 654. 
S.G.J. 406: (1961) 1 S.G.R. 158 : ALR. 1960 4, on Interpretation of Statutes 
S.C. 1355. : _ llth Edition, page 136. i 
(1947) 1 M.LJ. 45 : L.R. 73 LA, 271. 
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proper setting and must have due regard for the other provisions of the Act, and 
its general scheme and purpose. . 


Reverting then to Mr. Setalvad’s main argument, it may þe conceded that 
when the Act was passed in 1949, mainly and primarily the power conferred by sec- 
tion 3 on the State Government must have been intended to regulate the supply of ` 
essential articles made by one citizen to another. The State had not then entered 
commercial activities on a large scale and when section 3 (1) contemplated notified 
orders issued for the purpose of securing equitable distribution and availability at 
fair prices of essentia] articles, the Legislature could not have in its mind supply of 
essential articles made by the State itself. That is one point in favour of Mr. 
Setalvad’s construction. If we examine the scheme of the Act, it may also have to 
be conceded that some of the provisions may not be applicable to the State. Take, 
for instance, the provision of section 4 which relates to the powers of requisitioning ` 
and acquisition of properties, and the subsequent two sections that deal with pay- 
ment of compensation and release from requisition respectively ; these, provisions . 
may not be applicable to the State. Take, again, the control of agriculture which . 
is contemplated by section 7 ; it would not be applicable to the State. Section 12 
which deals with penalties may also be inapplicable to the State, and so, would sec- 
tion 13 be inapplicable because it deals with abetment and assistance of contra- 
vention of the provisions of the Act. Therefore, the general scheme of the Act. 


and some of its provisions seem to suggest that the State may not have been within 
the contemplation of the Act. 


But it is obvious that the rule of harmonious construction on which Mr. Setalvad . 
had solely rested his case, can be invoked successfully by him only if the words used 
in section 3 are capable of the construction which he suggests. Ifthe said words 
are capable of two constructions one of which supports the appellants’ case and the 
other that of the respondent, it would be legitimate to adopt the first construction, 
because it has the merit of harmonising the provisions of section 3 with the general’ 
scheme and purpose of the Act. On the other hand, if the words used in section 3 
(1) are not reasonably capable of the construction for which the appellants contend, 
then it would be unreasonable and illegitimate for the Court to limit the scope of ` 
those words arbitrarily solely for the purpose of establishing harmony between the 
assumed object and the scheme of the Act., Therefore, it is necessary to examine 
the words used in section 3 very carefully.. Let us first read section 3 (1) :— 


“ The State Government so far as it appears to them to be necessary or expedient for maintaining, 

increasing or securing supplies of essential articles or for arranging for their equitable distribution and 
availability at fair prices may, by notified order, provide for regulating or prohibiting the supply, . 
distribution and transport of essential articles and trade and commerce therein” . 
Sub-section (2) provides that without prejudice to the generality of the powers 
conferred by sub-section (1) an order made thereunder may provide for objects 
specified in clauses (a) to (k). The majority of these objects may not be applicable 
to the State, while, conceivably, some may be applicable to it. 


Section 3 (1) is obviously intended to secure supplies of essential articles and! 
to arrange for their equitable distribution and availability at fair prices. If 
electrical energy is one of the essential articles mentioned in the Schedule, there can 
be no difficulty in holding that a notified order can be issued under section 3 (1) for 
regulating the supply of the said energy and making it available at a fair price. 
Indeed, it is not disputed and cannot be disputed that if electrical energy is pro- 
duced by a private licensee and is then supplied to the consumers, such a supply 
would fall within the mischief of section 3 (1), and the terms on which it can and 
should be made to the consumers can be regulated by a notified order. ‘There 
can also be no serious dispute that terms of contract entered into between a private 
supplier of electrical energy and the consumer could be modified by a notified order. 
Section 3 (1) undoubtedly confers power on the State Government to vary and modi- 
fy contractual terms in respect of the supply or distribution of essential articles. 
If that be so, on a plain reading of section 3 (1) it seems very difficult to accept the 
arguement that the supply of electrical energy which is included in section 3 (1) 
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if it is made by a private producer should go outside the said section as soon as it is 
produced by the State Government. 'The emphasis is not one who produces and 
supplies, but on the continuance of the equitable distribution and supply of essential 
articles at fair prices. Ifthe object which section 3 (1) has in mind is such equitable 
‘distribution and availability at fair prices of essential articles, and that object would 
still continue to attract the provisions of section 3 (1) even though the essential 
-article may be produced by the State and may be supplied by it to the consumers. 
The words used in section 3 (1) are so clear, unambiguous and wide that it would 
be unreasonable to limit their scope artificially on the ground that by giving effect 
to the wide language of the section, we might reach a result which is not complete] 
harmonious or consistent with the assumed object and purpose of the Act. Indee j 
as we have just indicated if the purpose of the Act is to secure the supply of essen- 
tial articles at fair prices, it would be irrelevant as to who makes the supply ; what 
is relevant is to regulate the supply at a fair price. Therefore, we are not prepared 
to accede to Mr. Setalvad’s argument that section 3 (1) does not confer on the res- 
pondent the power to modify the terms of agreements between it and the appellants. 


Mr. Setalvad no doubt contended that in construing section 3 (1) we ma 
have regard to the fact that most of the clauses under section 3 (2) would be inappli- 
cable to the respondent State, and so, he virtually suggests that even though the 
words in section 3 (1) may be wide, their width should be controlled by the limited 
scope of the clauses prescribed by sub-section (2). We are not prepared to accept 
this argument. After the decision of the Privy Coucnil in King Emperor v. Sibnath 
Banerjee? it is well-settled that the function of a clause like clause 2) of section 3 
is merely illustrative (vide also Santosh Kumar Jain v. The State.) In other words, 
the proper approach to adopt in construing clauses (1) and (2) of section 3 is to 
assume that whatever is included in clause (2) is also included in clause (1). That 
is not to say that if the word8 of clause (1) are wide enough to include cases not in- 
cluded in clause (2), they must, for that reason receive a narrower construction. 
‘Therefore we must ultimately go back to clause (1) to decide whether the supply 
of electrical energy made by the respondent to the appeilants can be regulated by a 
notified order issued under it or not, and the answer to that question must in our 
‘opinion, be in the affirmative. 


In this connection, it may be pertinent to refer to section 3 (2) (b) which pro- 
vides for controlling the prices at which any essential article may be bought or sold. 
It is not easy to see why this clause cannot take in articles which may be purchased 
or sold by the State. The clause is so worded that the transactions of sale and pur- 
chase of all essential articles would be included in it. It is true that where the State 
wants to sell its essential articles, it may be able to regulate the prices and contro] 
them by means of an executive order ; but that is not relevant and material in con- 
struing the effect of the words ; if the words take within their sweep essential articles 
sold by the State, there is no reason why it should not be competent to the State 
to issue a notified order controlling the prices in that behalf. 


In regard to the purchase of essential articles by the State, the position is still 
clearer. If the State wants to purchase essential articles, power to regulate the 
prices of such articles, would seem to be clearly included in section 3 (2) (6). Indee 
‘during the course of his arguments, Mr. Setalvad did not seriously dispute this posi- 
tion. Therefore, when the State wants to purchase essential articles it can regulate 
the prices in that behalf by means of a notified order issued under section 3 (1) 
and that shows that in the cases of both sale and purchase of essential articles by 
the State, section 3 (2) (b) read with section 3 (1) would clothe the State with the 
power to issue the relevant notified order. 


Then it was faintly argued by Mr. Setalvad that the power to regulate con- 
ferred on the respondent by section 3 (1) cannot include the power to increase the 
tariff rate ; it would include, the power to reduce the rates. This argument is 


L. (1945) 2M.LJ. 325 ; L.R. 72 ILA, 241 at 2. (1951) S.C.J. 291 : (1951) S.C.R. 303. 
p. , uy 3 


- 


38 . | THE MADRAS LAW JOURNAL REPORTS--(SUPREME COURT). [1965 


entirely misconceived. The word “regulate?” is wide enough to confer power on 
the respondent to regulate either by increasing the rate, or decreasing the rate, the 
test being what is it that is necessary or expedient to be done to maintain, increase, 
or secure supply of the essential articles in question and to arrange for its equitable 
distribution and its availability at fair prices. The concept of fair prices to which 
section 3 (1) expressly refers does not mean that the price once fixed must either re~ 
main stationary, or must be reduced in order to attract the power’ to regulate, 
The power to regulate can be exercised for ensuring the payment of a fair price, 
and the fixation of a fair price would inevitably depend upon a consideration of all 
relevant and economic factors which contribute to the determination of such a 
fair price. Ifthe fair price indicated on a dispassionate consideration of all relevant 
factors turns out to be higher than the price fixed and prevailing, then, the power to 
regulate the price must necessarily include the power to increase so as to make it 
fair. That is why we do not think Mr. Setalvad_is right in contending that even 
though the respondent may have the power to regulate the price to.which electrical 
energy should be supplied by it to the ‘appellants, it had no power to enhance the 
said price. We must, therefore, hold that the challenge to the validity of the im-~ 
pugned notified orders on the ground that they are outside the purview of section 
`g (1) cannot be, sustained. a F l 


That takes us to the next question as'to whether the impugned notified orders 
are invalid, because they contravened the provisions of Article 19 (1) (f) and (g) 
- of the Constitution. ‘ The impugned orders have beén notified by virtue of the power 
conferred on the respondent by section 3 (1) and may therefore, be treated as law 
for the purpose of Article 19. We may also assume’in favour of the appellants 
that the right to receive the supply of electricity at the rates specified’in the agree- 
ments is a right which falls within Article 19 (1) (7) gr (g). Everi so, can it be said 
that the impugned’ notified orders are not reasonable and “in the interests of the 
general public? That is the question which calls for an answer in dealing with 
the present contention. ‘It is true that by issuing the impugned notified orders, 
the respondent has successfully altered the rates agreed between,the ` parties for 
their respective contracts and that, prima facie, does appear’to be unreasonable. 
But, on the other hand, the evidence shows that ‘the tariff which was fixed several 
years ago had become completely out of date and the reports made by the Accoun- 
tant-General from time to time clearly indicate that the respondent was supplying 
electricity to the appella nts at the agreed rates even though it was incurring loss from 
year to year. Therefore, it cannot be said that the impugned notified orders were 
not justified on the merits. The prices of all commodities and labour charges hav- 
ing very much increased meanwhile, a case had certainly been made out for increas- 
ing the tariff for the, supply of electrical energy. But it would not be possible to 
hold that the restriction imposed on the appellants’ right by'the increase made in 
the rates is reasonable and in the interests of the gereral public solely because the 
impugned orders have saved the recurring loss incurred. by the respondent under 
the contracts. If such a broad and general argument were, accepted, it may lead 
to unreasonable and even anomalous consequences in somecases. This question, 
however, has to be considered from the point of view cf the community at large ; 
and thus considered, the point which appears to support the validity of the impugn- 
ed orders is that these orders were passed solely tor the purpose of assuring the 
supply of electrical energy and that would clearly be for the good of the Community 
at large. Unless prices were increased, there was Tisk that the supply of electrical 
energy may itself have come to an end. Ifthe respondent thought that the agree- 
ments made with the appellants were'resultizig in heavy loss ‘to the public trea- 
sury from year to year, it may have had to consider whether the’ supply should not 
be cut down or completely stopped.. It may well be that ths respondent recognised 
its obligation to the public at large and thought that supplying: electrical energy 
to the consumers who were using if for profit-making purposes, ’at a loss to the public 
exchequer would not be reasonable and legitimate, and it apprehended that the 
legislature may well question the propriety or wisdom, of such a course ; and so, 
instead of terminating the contracts, it decided to assure the supply of electrical 
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energy at a fair price, and that is why the impugned notified orders were issued. 
We ought to make it clear that there has been no suggestion before us that the piices 
fixed by the impugned notified orders are in any sense, unreasonable or excessive, 
and it is significant that even the revised tariff has to come into operation prospec- 
tively and not retrospectively. Therefore, having regard to all the circumstances 
in this case, we are disposed to hold that the change made in the tariff by the noti- 
fied orders must be held to be reasonable and in the interests of the general public. 


Mr. Setalvad also attempted to challenge the validity of the impugned orders 
on the ground that they contravene Article 14 of the Constitution. In support 
of this contention, he invited our attention to the allegations made in Writ Petition 
No. 923 of 1956. In that writ petition, one of the petitioners stated ‘that the rate 
prescribed under the agreements had not changed and had remiained stationary 
as far as consumers under the State Government’s licensees were concerned. The 
affidavit appears to concede that certain other licenSees had increased their rates, 
but that increase, it is claimed, was negligible or normal ; and sọ, the argument 
was that the rates which are widely divergent between consumer and consumer 
constitute a contravention of Article r4. Mr. Setalvad fairly conceded that these 
allegations are vague and indefinite and no other material has been produced 
either by the petitioner who had made this affidavit, or by any of the other petitioners 
who moved the High Court for challenging the.-validity of the impugned orders. 
In fact, we do not know what the rates Charged by other. licensees are and have been, 

- and how they compare with the rates prescribed by the original contracts as well 
-as the rates enhanced by the impugned notified orders. .We ought to add.-that the 
Division Bench of the High Court appears to be in error when it assumed that the 
ndent was the sole supplier of electrical energy in the State of Andhra. It is 
true that the bulk of the energy is supplied by the respondent ; but there are some 
other private lincensees which are licensed to supply electrical energy. to the consu- 
mers and in that sense, at the relevant time the respondent was‘not a monopolist 
in the matter of supply of electricity. This Court has repeatedly pointed out that 
_ when a citizen wants to challenge, the validity of any statute’ on the ground that it 
contravenes Article 14, specific, clear and unambiguous allegations must be made 
in that behalf and it must be shown that the impugned statute is based on discrimi- 
nation and that such discrimination isnot referable to any classification which is 
rational and which has nexus with the object intended to be achieved by the said 
statute. Judged from that point of view, there is absolutely no ‘mateTial on the re- 
gord of any of the appeals forming the present group on which a plea under Article 
14. can even be raised. Therefore, we do not think if is necessary to pursue this 
point any further. : ss 
' The result is the appeals fail and are dismissed with costs. One set of hear- 
ing fees. ay <e 

K.S. : —— - -~ Appeals.dismissed, 
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Madras General Sales Tax (Special Provisions) Act (II of 1963), ‘section. 2' (1)—Vires—If discriminatory 


and votd. 


Sub-section (1) of section 2 of the Madras General Sales Tax (Special Provisions) Act, 1963, discri- 
minates against imported hides and skins which were sold up to the Ist of August, 1957 upto which 
date the tax on sale of raw hides and skins was at the rate of 3 pies per rupee or 1 9/16 per cent. This. 
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however does not mean that the sub-section is valid with respect to the sales which took place subse- 
quent to August 1, 1957. The sub-section being void in its provisions with respect to a certain initial 

jod , the provision with regard to the period as enacted cannot be changed to the period for which 
it could be valid as that would be re-writing the enactment. Sub-section (1) of section 2 is according- 
ly void and the other provisions of that section are unenforceable. 


The competence of the legislature to make a law for a certain part period, depends on its pretent 
legislative power and not on what it possessed at the eae of time when its enactment is to have opera- 
tion. By August 28, 1963 when the Madras General Sales Tax (Special Provisions) Act, 1963, was enact- 
ed by the Madras Legislature. Article 283 (3) had been amended by ihe Constitution Sixth Amendment 
Act of 1956 and the Essential Goods (Declaration and Regulaion of Tax on Sale or Purchase) Act 
(LII of 1952) had also been repealed. Consequently there was no constitutional requirement of the 
Madras Act IT of 1963 being reserved for the assent of the President before it could be enforced. 


4 


Petitions under Article 32 of the Constitution for the enforcement of 
the fundamental rights. 


G. S. Pathak and S. T. Desai, Senior Advocates, (S. Venkatakrishnan, Advocate, 
with them), for Petitioner (In all the Petitions). 


A. Ranganadham Chetty, Senior Advocate (A. V. Rangam, Advocate, with him), 
for Respondent (In all the Petitions). 

The Judgment of the Court was delivered by 

Raghubar Dayal, 7.—These are three petitions under Article 32 by the petitioners, 

which is a partnership firm, praying for a declaration that section 2 of the Madras 
General Sa'es Tax (Special Provisions) Act, 1963, (XI of 1963) hereinafter called 
the Act,.isultra vires the Constitution and of no effect and fora wit of mandamus 
directing the State of Madras to refrain from enforcing any of the provisions of that 
section. Each of the petitions relates to a particular assessment year. 


The petitioners are dealers in skins, carrying on business at Shenbakkam, 
Vellore, North Arcot District, in the State of Madras. They purchase raw skins 
from places both within and outside the State of Madras, tan the same and sell 
them through their agents in Madras. They were assessed to a certain amount of 
sales tax, in accordance with the provisions of the Madras General Sales Tax 
Act, 1939 (Madras Act IX of 1939) and ule 16 (2) (ii) of the Rules framed there- 
under viz., the Madras General Sales Tax (Turnover and Assessment) Rules, on 
the turnover of hides and skins purchased in the untanned condition outside the 
State, but tanned within the State, with respect to each of the assessment years 
1955-56, 1956-57 and 1957-58. The tax was assessed at 3 pies per rupee on the 
price of tanned hides and skins for the years 1955-56 and 1956-57 and at the rate 
of 2 per cent on the turnover for the year 1957-58. ` 


The petitioners challenged earlier the validity of rule 16 on the ground that 
it contravened Article 304 of the Constitution. Their contentions were negatived 
by the Sales Tax Authorities. The petitioners then filed Writ Petition No. 148 
of 1959 in this Court against the assessment of tax for the year 1957-58. This 
Court allowed it as it had held on 22nd November, 1962 in Firm Mehtab Majid 
& Co. v. State of Madras! that rule 16 (2) of the Rule was invalid as it discriminated 
against the imported hides and skins rwhich had been purchased or tanned outside 
the State. Subsequently, the validity of rule 16(1) of the Rules was challenged 
in this Court in Writ Petitions Nos. 43 and 44 of 1963 by M. J. Jamal Mohideen 
& Co. Those writs were filed on 5th Mareh, 1963 and it was contended that 
sub-rule (1) standing by itself was ultra vires the Constitution as it had the effect 
of selecting for discriminatory taxation only raw hides and skins and leaving 
untaxed sales of tanned hides and skins in Madras. 


On 10th June, 1963, the Governor of Madras promlugated Madras Ordinance 
No. 3 of 1963. The Explanatory Statement attached to the Ordinance stated : 
“The decision of the Supreme Court (in W.P. No. 147 of 1959 Firm A.T.B. Metab Majid & Co. 


v. The State of Madras) +, will result in claims for refund of tax being perferred by dealers in hides and 
skins already assessed under the impugned rule thereby resulting in huge loss of revenue and will also 





1. (1964) 1 S.G.J. 355: (1964) 1 M.L.J. 1963 S.C. 928. 
(S.C.) 115: (1964) 1 An W.R. S.C. 115: A.LR, 


° I) ABDUL SHUKOOR & CO. v. STATE OF MADRAS (Raghubar Dayal, J.). 41 


result in administrative complications. It is therefore considered agit | to avoid these difficulties 
by removing the discrimination in the matter of levy of tax on hides and skins pointed out by the 
Supreme Court and to provide for the assessment or reassessment and collection of the tax from the 
dealers in hides and skins without any discrimination by levying the tax in all cases on the basis of the 
purchase price of the hides and skins in the untanned condition.” 


The relevant provisions of the Ordinance read : 
“2, Special provisions in respect of tax on sale of hides and skins in certain cases. 


(1) Notwithstanding ae contained in the Madras General Sales Tax Act, 1939 (Madras 
Act IX of 1939) (hereinafter ref to as the said Act), or in the rules made thereunder (hereinafter 
referred to as the said rules), the following provisions shall apply in respect of tax on sale of hides and 
skins during the period commencing on the 1st April, 1955 and ending on the 31st March, 1959. 


(i) In the case of raw hides and skins, the tax under the said Act shall be levied from the dealer 
who is the last purchaser in the State and not exempt from taxation under sub-section (3) of section (3) 
of the said Act at the rate of two per cent of the amount for which they are bought by him. 


ii) In the case of dressed hides and skins (which were not subjected to tax under the said Act 
as raw hides and skins) , the tax under the said Act shall be levied from the dealer who in the State in 
the first seller in such hides and skins not exempt from taxation under section (3) of section 3 of the said 
Act at the rate of two per cent of the amount for which such hides and skins were last purchased in 
the untanned condition. 

* + * + + * 


Explanation IT.—For the removal of doubts it is hereby declared that in respect of sales to which 
sub-section (1) applies, nothing in rule 16 of the Madras General Sales Tax (Turnover and Assess- 
ment) Rules, 1939, shall apply or shall be deemed ever to have applied. 

(2) Any dealer in hides and skins who has been Speer) Mending: under the provisions of the 
said Act and the said Rules, may within a period of ninety da m the date of the commencement of 
this Ordinance apply to the authority or officer concerned for re-assessment under the provisions of 
this Ordinance along with the correct and complete return ; 


* x * * * * 


(3) Subject to the provisions of sub-section (1), the provisions of the said Act and the said Rules 
shall be deemed to be in force for the purpose of assessment or re-assessment and recovery of the tax on 
şale of hides and skins during the period mentioned in sub-section Vel and, notwithstanding any provi- 
sion regarding limitation in the said Act and the said Rules, it shall be competent for the authority or 
officer concerned to assess or re-assess and recover the tax on sale of hides and skins during the period 
mentioned in sub-section (1) as if this Ordinance had been in force at tho relevant time. 


(4) The amount of tax on sale of hides and skins during the period mentioned in sub-section (1) 
already collected from any dealer shall be adjusted towards the tax due from him on such sale as a 
result of assessment or re-assessment in accordance with the provisions of this Ordinance and if the tax 
on such assessment or re-assessment— 

(i) is in excess of the amount of tax, on such sale of hides and skins already collected from such 
dealer, such excess shall be recovered from him ; or 

(ii) is less than the amount of tax on such sale of hides and skins already collected from such 
dealer, the difference shall be refunded to him. s 


* * * * me * 


On 12th July, 1963, the Sales Tax Appellate Tribunal, Madras, dealt with the 
appevls of the petitioners against the assessment for the years 1955-56 and 1956-57 
and in view of section 2 (3) of the Ordinance, set aside the orders of assessment and 
remanded the matter for re-assessment in accordance with the provisions of the 
aforesaid Ordinance. 


On August 28, 1963, the Act received the assent of the Governor. Sub- 
section (2) of section 1 provided that the Act would be deemed to have come into 
force on 10th June, 1963. Sub-section (1) of section 2 of the Act Teads : 


(1) Notwithstanding anythi contained in the Madras General Sales Tax Act, 1949 (Madras 
Act (IX of 1939) (hereinafter ref to as the said Act), or in the rules made thereunder (hereinafter 
referred to as the said Rules) during the period commencing on the Ist April, 1955 and ending on the 
31st March, 1959, in respect of sale of dressed hides and skins (which were not subjected to tax under 
the said Act as raw hides and skins), the tax under the said Act shall he levied from the dealer who in 
the State is the first seller in such hides and skins not exempt from taxation under sub-section (3) of 
section 3 of the said Act at the rate of two per cent of the amount for which such hides and skins were 
last purchased in the untanned condition. ` 
Explanation I.—The burden of proving that a transaction is not liable to taxation under this sub- 
section shall be on the dealer. ; a : 
S—6 
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Explanation II.—For the removal of doubts it is hereby declared that in ct of sales to which 
sub-section (1) applies, nothing in rule 16 (2) of the Madras General Sales Tax (Turnover and Assess- 
ment) Rules, 1939 , shall apply or shall be deemed ever to have applied. ” 


Itis to be noticed that section 2'(1) of the Act is in paper of taxon sale of dressed 
hides and skins and not in respect of tax on sale of raw hides and skins with which 
clause (i) of section 2 (1) of the Ordinance dealt. Consequently the other provisions 
of the other sub-sections of section 2, though practically the same as those of the 
Ordinance, have been suitably modified. They are therefore not set out. 


It is the validity of section 2 of the Act that is challenged in these petitions, on 
the ground that it violates the provisions of Article 14, 19 (i) (f) and (g), 31, 286 (2), 
301 and 304 of the Constitution for the following reasons :— 


1. Persons who had purchased raw hides and skins in the State of Madras 
in the years 1955-56 and 1956-57 paid sales tax at 3 pies per rupee and paid no further 
tax when those hides, after being tanned, were sold. The petitioners having pur- 
chased raw hides and skins from outside the State, did not at the time pay tax at 
that rate on the purchase price of the raw hides and skins but were now liable, under 
the impugned provision, to pay tax at the rate of 2 per cent of the amount for which 
such hides and skins were last purchased, in untanned condition. Thus the petitioner 
would pay a higher tax than what was paid by the seller of dressed hides and skins 
purchased in the State in the raw condition and then tanned and sold and that 
therefore section 2 (1) discriminates against imported untanned. hides and skins. 


2. In the case of sale of dressed hides and skins section 2 (1) levies a tax at the 
rate of 2 percent of the amount for which hides and skins in the untanned condition 
were last purchased by a dealer himself outside the State. Section 2 (1) .creates 
discrimination between the case of a local merchant selling locally dressed hides 
and skins and the case where the dealer who is the first seller in the State and who 
purchased only dressed hides and skins outside the State and then sold them in 
the State for in his case he had not purchased such hides and skins in the untanned 
condition and has therefore not become liable to be assessed under section 2 (1). 


3. Parliament had by The Essential Goods (Declaration and Regulation of 
Tax on Sale or Purchase) Act, LII of 1952 declared hides and skins essential for 
the life of the community. The Act provided for taxation on the sale of hides 
and skins during the period such declaration was in force i.e., between 1st April, 
1955 and 11th September, 1956 and therefore required the assent of the President, 
in view of Article 286 (3) of the Constitution as it stood prior to its repeal in Septem- 
ber, 1956. As no such assent had been received, the Act cannot affect the sales 
prior to 11th September, 1956 and so no tax can be levied in respect of those sales. 


4. Rule 16 (1) became invalid when this Court held rule 16 (2) invalid. 
Rule 16 (1) has not been revived by the new Act. It follows that no tax on sale 
of raw hides and skins during the period 1955-57 is valid and that therefore the 
imposition ofa tax under sub-section (1) of section 2 of the impugned Act on 
the imported hides and skins when sold in the State in the tanned condition- while 
no tax is to be levied on the sale ofthe hides and skins purchased in the State in 
the raw condition, then tanned and sold. (is also invalid). 


These contentions are sought to be met for the respondent State on the following 
grounds : 


1. It is open to the Legislature to treat dressed hides and skins as a separate 
category from raw hides and skins. They are in fact commercially different com- 
modities and that therefore different rates of tax for the two different categories of 
goods can be legally levied. 


No discrimination is made between locally tanned goods and outside tanned 
goods as in both cases tax is levied on the first sale of such goods within the State. 
It does not matter thet the hides and skins tanned locally do not attract that liability 
on the first sale in view of their having been taxed earlier at the untanned stage 
because of the special provision of exemption. 
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2. It is not correct that section 2 (1) will not apply to a dealer purchasing 
tanned hides and skins outside the State and selling them within the State. It is 
not necessary that the seller of the tanned hides and skins in the State be himself 
the Jast purchaser of the untanned hides and skins for the purpose of his liability 
under section 2 (1). 

3. Article 286 (3) as it stood prior to the amendment in 1956 imposed fetters 
only on post-Constitutional law and therefore it could not operate on the Madras 
Genera] Sales Tax Act, 1939, which had been enacted much earlier, section 2 (1) 
of the impugned Act simply lay down the machinery for the assessment and collection 
of tax imposed by section 3 as modified by section 5 of the 1939 Act which did not 
require Presidential assent. 

4. The decision of this Court in Firm A. T. B. Mehiab’s case} does not affect 
the validity of rule 16 (1). Sub-rule (1) and sub-rule (2) of rule 16 are severable. 

We are of opinion that the first contention for the petitioners is sound. 


The effect of sub-section (1) of section 2 of the Act is the same as was the effect 
of sub-rule (2) of rule 16 of the Turnover and Assessment Rules, 1939, and which 
was held to be invalid by this Court in Mehtab’s case. The impugned sub-section 
provides for the assessment of tax on the sale of dressed hides and skins which were 
not subject to tax under the 1939 Act as raw hides and skins and thus exempts 
from taxation, in accordance with the provisions of sub-section (1) of section 2 of 
the Act the sale of tanned hides and skins with respect to which tax had been paid 
on their sale in the raw condition. Such tanned hides and skins had been exempted 
from taxation under sub-clause (ii) of rule 2 of the Turnover and Assessment Rules. 
The same is the position in the present case. The present rule therefore is discrimi- 
natory and invalid for the same reasons which Jed this Court to hold sub-rule (2) of 
rule 16 invalid in Mahtab’s caset. There is no escape from this conclusion. 


In the earlier case, discrimination was brought about on account of sale price 
of tanned hides and skins to be higher than the sale price of untanned hides and 
skins, though the rate of tax was the same, while in the present case, the discrimina- 
tion does not arise on account of difference of the price on which the tax is levied 
as the tax on the tanned hides and skins is levied on the amount for which those 
hides and skins were last purchased in the untanned condition, but on account of 
the fact that the rate of tax on the sale of tanned hides and skins is higher than that 
on the sale of untanned hides and skins. The rate of tax on the sale of tanned hides 
and skins is 2 per cent on the purchase price of those hides and skins in the untanned 
condition while the rate of tax on the sale of raw hides and skins in the State during 
1955 to 1957 is 3 pies per rupee. The difference in tax works out to 7/1600 th of 
a rupee, t.e., a little less than 3 naya paisa per rupee. Such a discrimination would 
affect the taxation upto the 1st of August, 1957 when the rate of tax on the sale of 
raw hides and skins was raised to 2 per cent of the sale price. 


The second contention has no force. There is nothing in sub-section (1) of 
section 2 of the Act to suggest that the seller of the tanned hides and skins in the 
State, should himself be the purchaser of those hides and skins in the raw condition 
from outside the State. An importer can import tanned hides and skins as well 
as untanned hides and skins from outside the State. If he imports tanned hides 
and skins, he need not necessarily be the Jast purchaser of those hides and skins in 
the untanned condition. In that case, it may be difficult to assess the tax on the 
basis laid down in sub-section (1) of section 2, as the importer may not be able to 
inform about the price at which those hides and skins were last. purchased. Such 
a price may then have to be determined by estimate. In case the importer himself 
purchases the untanned hides and skins and then imports them either in the same 
condition or in the tanned condition, there would be no such difficulty. The 
difficulty existing in the former case does not necessarily mean that the importer of 
tanned hides and skins when he himself is not the last purchaser, cannot be taxed 
under sub-section (1) of section 2 of the Act. 
ee 


1 (1964) 18.C.J. 355 : (1964) 1 M.L.J. A.LR. 1963 S.G, 928. 
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The next question is whether sub-rule (1) of rule 16 became invalid wh 
this Court declared sub-rule (2) invalid in Mehtab’s caset. The contention | 
the petitioner is that it became invalid because hides and skins, whether tanned 
untanned, constituted one commodity and that therefore tax cannot be levied 
the sale of hides and skins in the raw condition when no tax is levied on the sale 
hides and skins in the tanned condition. It is contended for the State that they « 
different commodities, and constitute two separate categories for purposes of ta: 
tion. We are inclined to the view that they form different categories. 


Hides and skins in the untanned condition are undoubtedly different as artic 
of merchandise than tanned hides and skins. 


It is urged for the petitioners that tanning is only a preservative process wh 
makes no change in the nature of the article itself. 


The question whether tanned skins and hides are different commodities fr 
raw skins and hides has been considered by Courts a few times. 


In Government of Andhra v. Nagendrappa* is the observation : 
“The tanning of raw hides and skins is a manufacturing process as a result of which the prod 
that emerges is different from the raw material. ”’ 
In State of Andhra Pradesh v. M. A. Abdul Bari & Co.* is also an observation 
the same effect it being. _ 
‘ The stage of collection is also appropriate as, after tanning, the hides and skins become d: 
rent COMMOAItES...... 2.0 ee eeeees á 


In Encyclopaedia Brittannica, Volume 13, page 845, it is stated, in connect 
with ‘ leather ’ : 

“ Leather is manufactured from the hides and skins of various animals............ The objec 
tanning (or the manufacture of leather) is the conversion of the putrescible skin into a material wł 
under ordinary conditions of use docs not putrefy, and which can be wetted and subsequently d: 
without becoming hard or bony. ” 

Reference may also be made to State of Travancore Cochin v. Shanmugha V 
Cashewnut Factory in which it was held that raw cashewnuts become a differ 
commodity commercially after the application of certain process as result of wh 
they are converted into edible kernels. 


It is therefore not correct to say that the process of tanning brings about 
change in the raw hides and skins and that therefore both types of hides and sk 
from one commodity. 


The petitioners rely on two cases in support of their contention that the tam 
and untanned hides and skins do not form different commodities but constit 
one commodity. 


In Abdul Subhan & Co. v. State of Madras® is the observation : 


“ Section 14 (3) of the Central Sales Tax Act, 1956 (LXXIV of 1956) also treates hides 
skins, whether dressed or raw, as a single commodity... . Since skins tanned or untanned, consti 
only one class of goods and the sale of that class of goods can be taxed only at a single point, obvio 
there can be no tax on a sale of tanned goods, if tax has already been paid on an earlier transac 
when those skins were untanned. ”’ 

No reason is given why the two kinds of hides and skins are treated as a sin 


commodity. 


The other case relied on is Raghbir Chand Som Chand v. Excise and Taxa 
Officers. This case does not directly concern hides arid skins. It however h 
that ginned cotton and un-ginned cotton constitute one commodity as the prox 
of ginning just separates the seeds, as the character or identity of cotton is 





1. (1964) 1 S.C.J. 355: (1964) 1 M.L.J. (S.C.) 287: A.I.R. 1958 A.P. 366. 
115: (1964) 1 An.W.R. (S.C.) 115: A.1TR. 1963 4. 1959 S.C.R. 53. 


S.C. 928. 5. 11 S.T.C. 173, 184: L.L.R. (1960) M 
2. (1956) An.W.R. 964: (1956) 7 S.T.C. 568, 537. 
573 : ALR. 1957 A.P. 297. 6. 11 S.T.G. 1 and 9; I.L.R. (1960) M 


3. (1958) 1 An. W.R, 299: 9 ST.G, 231, 245. 
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altered thereby, and as ginning is not a manufacturing process. It was taken into 
consideration that the Constitution as well as the statues dealing’ with the matter treat 
ginned and un-ginned cotton under the same head, indicating thereby that the 
Legislature looked upon ginned and un-ginned cotton as one and the same thing. 


The fact that certain articles are mentioned under the same heading in a 
statute or the Constitution does not mean that they all constitute one commodity. 
The inclusion of several articles under the same heading may be for a reason other 
than that the articles constitute one and the same thing. i 


In this connection we may refer to the Madras General Sales Tax Act, 1959- 
Section 4 of this Act provides that the sales tax on the sale or purchase of declared 
goods will be payable at the rate and only at the point specified against each article 
in the Second Schedule. 


The Second Schedule refers to raw hides and skins separately from dressed 
hides and skins against Serial No. 7. The rate of tax is different and so is the 
point at which the taxis to be levied. This will indicate that in 1959 the Legislature 
in Madras considered raw hides and skins a different commodity from dressed hides 
and skins. There is no good reason. why the Legislature be not attributed the 
same intention when it enacted the 1939 Act especially when there are other reasons 
also to point to the same conclusion. 


We therefore hold that raw hides and skins and dressed hides and skins consti~ 
tute different commodities of merchandise and they could therefore be treated as 
different goods for the purposes of the Act. : 


The provision of the Act at the relevant time for the levy of tax on the sale of 
hides and skins was section 5. Clause (vi) which reads : 


“ Subject to such restrictions and conditions as may be prescribed, including conditions as to 
heences “and: Jicence 166s. o5.0co0. ce rona en Bc ocean eters 


(vi) the sale of hides and skins, whether tanned or untanned shall be liable to tax under 
section 3, sub-section (1) only at such single point in the series of sales by successive dealers as may be 
prescribed.” 


In 1957 this provision was replaced by section 5-A (4) which read : 


“The sale of hides and skins, whether in a raw or dressed state, shall be liable to tax only as 
such single point in the series of sales by successive dealers as may be prescribed but at the rate of 
two per cent on the turnover at that point.” 


The series of sales referred to in this provision, to our mind, meant the series of 
sales of each kind of hides and skins namely the series of sales of raw hides and skins 
and the series of sales of dressed hides and skins and do not mean a single series of 
sales which includes successive sale in the first instance of raw hides and skins and 
after tanning successive sales of tanned hides and skins. 


The real question is whether these provisions treat raw hides and skins and 
dressed or tanned hides and skins as one class of goods for the purpose of taxation 
or as two different classes of goods. If they treat them as one class of goods, the 
contention for the petitioner loses force as taxing of hides and skins at the time of 
their sale in a raw condition meets the requirements of law as hides and skins could 
be taxed only at asingle point. Ifthe dressed or tanned hides and skins are not 
taxed at the time of their sale that does not offend against the statutory provisions. 
No question of discrimination arises as a sale of raw hides and skins of whatever 
origin, 1.¢., whether produced in the State or imported into the State would be 
equally lable to the levy of tax. 


If the statutes treat both these kinds of hides and skins as different commodi- 
ties the provision of sub-rule (1) of rule 16 providing for the levy of tax on raw 
hides and skins at a certain point even in the absence of any provision for the 
taxation of dressed hides aad skins cannot be said to be discriminatory and invalid. 
The articles to be taxed were not the same and the Legislature could provide 
differently about their taxation. 
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We therefore hold that sub-rule (z) of rule 16 did not become invalid on this 
Court’s declaring sub-rule (2) of that rule invalid in Mehtab’s case}. 


The only question that now remains for consideration is whether the State 
legislature was competent to enact the provision of sub-section (1) of section 2 of 
the Act. Hides and skins had been declared under Act LII of 1952 to be essential 
for the life of the community. Article 286 (3) of the Constitution as it stood before 
its amendment by the Constitution Sixth Amendment Act of 1956, on 11th Septem- 
ber, 1956, read : 


** No law made by the Legislature of a State imposing or authorising the imposition of a tax on the 
sale or purchase of any such goods as have been declared by Parliament by law to be essential for the 


life of the community shall have effect unless it has been reserved for the consideration of the President 
and has received his assent. ” 


This provision, however, did not apply to the 1939 Act which had been enacted 
much earlier than the commencement of the Constitution. By 28th August, 1963, 
when the Act was enacted by the Madras Legislature, Anele 286 (3) had been 
amended and Act LII of 1952 had also been repealed. Consequently there was 
no Constitutional requirement for the Act being reserved for the assent of the 
President before it could be enforced. It is contended for the petitioner that the 
Act really enacted for a period, when if passed, it had to receive the President’s 
assent for its enforcement and that therefore the State Legislature could not even 
in 1963 enact this provision affecting the taxation law in respect of the sale or pur- 
chase of goods which were goods declared essential for the life of the community. 
We do not see why such a fetter be placed on the legislative power of the State 
Legislature. The State Legislature is free to enact laws which would have 
retrospective operation. Its competence to make a law for a certain past period, 
depends on its present legislative power and not on what it possessed at the period 
of time when its enactment is to have operation. We therefore do not agree with 
this contention. 


The matter can be looked at in a different way. The 1939 Act required no 
assent of the President. The State Legislature was doing in 1963 what the Legis- 
lature enacting the 1939 Act was supposed to have enacted and therefore its 
enactment was not governed by the Constitutional requirement for an Act to be 
enacted during the period Act LII of 1952 was in force. 


Lastly, it has been urged for the petitioner that hides and skins have been 
declared to be of special importance in inter-State trade or commerce by section 14 
of the Central Sales Tax Act of 1956. The tax imposed by sub-section (1) of section 2 
of the Act is a tax on the sale of hides and skins in the course of inter-State trade 
or commerce and therefore fell within Entry No. 92-A of List L of Seventh Schedule 
and that therefore the State Legislature was not competent to impose it. It could 
impose by virtue of Entry No. 54 in List II of Seventh Schedule tax on the sale or 
purchase of goods subject to the provisions of Entry No. 92-A of List I. There 1s 
no force in this contention. The tax is imposed on the sale which took place within 
the State. The State Legislature is competent to impose such a tax. The mere 
fact that the article sold in the State bad been brought from outside the State does 
not make the sale of that article a sale in the course of inter-State trade or commerce. 
It is only when A, in State X, purchased through a commission agent in a State Y 
and receives the articles purchased through the Commercial agency that the sale 
comes within the expression ‘ in the course of inter-State trade °: See State of Travan- 
core Cochin v. Shanmugha Vilas Cashewnut Factory*. 


It has been argued for the State that the Act is not affected by the provisions 
of Articles 301 to 304 of the Constitution as they affect the legislative power with 
respect to Acts to operate in the future and not the power to enact Acts which would 
operate in the past. We do not coxsider the contention sound. The Act makes 





1. (1964) 1 S.C.J. 355: (1964) 1 M.LJ. (S.C.) S.C. 928. 
15: (1964) 1 An. W.R. (S.G.) 115: ALR. 1963 2. (1959) S.C.R. 53 at 78. 
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3 ; 
provision for a period subsequent to the commencement of the Constitution and 
therefore is to be subject to the provisions of the Constitution. 


We therefore hold that sub-section (1) of section 2 of the Act discriminates | 
against imported hides and skins which were sold upto the 1st of August, 1957 
upto which date the tax on sale of raw hides and skins was at the rate of 3 pies per 
rupee or rth per cent. This however does not mean that the sub-section is valid 
with respect to the sales which took place subsequent to rst August, 1957. The 
sub-section being void in its provisions with respect to a certain initial period, we 
cannot change the provision with respect to the period as enacted to the period 
for which it could be valid as that would be re-writing the enactment. We have 
therefore to hold sub-section (1) of section 2 void, and accordingly hold so. 


In view of the provisions of sub-section (1) of section 2 being invalid the other 
provisions of that section become unenforceable. 


We therefore allow the petitions with costs, one hearing fee, and hold 
section 2 (1) of the Act invalid and order the issue of a writ of mandamus to the 
State of Madras and the Sales Tax Authorities under the Act to refrain from enfor- 
cing any of the provisions of section 2 of the Act. 

K.S. Petition allowed. 

Writ issued. 


THE SUPREME COURT OF INDIA. 
(Givil Appellate Jurisdiction.) 


PRESENT :—P. B. GAJENDRAGADKAR, Chief Jùstice, K. N. Wanonoo, J. C. 
SHAH, N. RAJAGOPALA ÅYYANGAR AND S. M. Swm, JJ. 


N. Vajrapani Naidu and another -. Appellanis* 
0. 
The New Theatres Carnatic Talkies, Ltd. .. Respondent. . 


Madras Gity Tenants Protection Act (ILI of 1922), as amended by Act (XIX of 1955), section 12, Proviso— 
Construction—CGovenant to ‘‘ demolish and remove irik | > after the expiry of the term of leass—If relates to 
“erection of building” and saved—Section 9 of the Act~ If infringes Articles 1 (1).(f) and 31 of the Constitu- 
tion of India (1950). 


By the majority : Having regard to the object of the Madras City Tenants Protection Act and the 
language used by the Legislature, the exception in Proviso to section 12 must be strictly construed, and 
“a stipulation as to the erection ofa building ” could not according to the ordinary meaning of the 
words used, encompass a stipulation to vacate and deliver possession of the land on the expiry of the 

- lease without claiming to enforce the statutory rights conferred upon the tenant by section 9 of the Act. 
The stipulations not protected in section 12 are only those in writing registered and relate to erection 
of building such as restrictions about the size and nature of the building constructed, the building 
materials to be used therein and the purpose for which the building is to be utilized. 

Section 9 (1) of the Act cannot be said to impose an unreasonable restriction upon the right of 
the landlord to hold and dispose of property within the meaning of Article 19 (1) (f) of the Constitu- 
tion. 

If the law is not invalid as offending Article 19 (1)( f) no independent infringement of Article 31 (1) 
may be set up. . 

Per Wanchoo and Raj. Ayyangar, FF.—It is not possible to accept the construction that a 
stipulation for the removal of buildings which the lessee is permitted to erect and keep in the side 

y for the duration of the tenancy is any the less one “ in respect of erection of buildings ’.: Such a 
stipulation bears on or is in relation to the erection of buildings and the stipulation should have 
effect, notwithstanding the Act. 


Appeal from the Judgment and Order, dated 24th April, 1959 of the Madras 
High Court in L.P. A. No. 75 of 1958. 


A. V. Viswanatha Sastri, Senior Advocate, (R. Ganapathy Iyer, Advocate with 
him), for Appellants. 


* G.A. No. 264 of 1962. 4th March, 1964. 


y oe in Vajrapuri v. New Theatres Carnatic Takies Lid., (1959) 2 M.L.J. 469: LL.R, (1959) 
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, M.C. Setalvad, Senior Advocate, (M. A. Sattar Sayeed and R. Thiagarajan, Advo- 
cates, with him), for Respondent. 


The following Judgments of the Court were delivered: 


Shah, F. (On behalf of Gajendragadkar, G.J., himself and Sikri, J.)—The 
appellant Vajrapani Naidu and his mother Bangarammal—hereinafter collectively 
called ‘ the lessors granted a lease of an open site in the town of Coimbatore 
to Abirama Chettiar under a registered deed dated rgth September, 1934, for 20 
years at an annual rental of Rs. 1,080 for putting up a building suitable for use as a 
theatre. Abirama Chettiar constructed a theatre on the site, and assigned his 
rights to the New Theatre Carnatic Talkies, Ltd., Goimbatore—hereinafter called 
‘the Company’. The Company attorned to the lessors and was recognised as 
tenant under the lease dated 19th September, 1934. On oth March, 1954, the 
lessors served a notice calling upon the Company to vacate and surrender vacant 
possession of the site, and the company having failed to comply with the requisition, 
the lessors commenced an action against the Company for a decree in ejectment and 
for mesne profits at the rate of Rs. 1,000 per mensem from 1gth September, 1954. 
The Subordinate Judge at Coimbatore awarded to the lessors a decree for possession 
and mesne profits at the rate of Rs. 350 per mensem and costs of the suit. Against 
the decree the Company preferred an appeal to the District Court at Coumbatore 
which was transferred for trial to the High Court at Madras. During the pendency 
of this appeal by G.O. No. 608, dated 10th Fepruary, 1958, the State of Madras 
extended the Madras City Tenants’ Protection Act III of 1922, as amended by 
Madras Act XIX of 1955, to the Municipal Town of Coimbatore. The Company then 
applied under section 9 of the Act for an order directing the lessors to convey the 
site demised to the Company for a price to be fixed by the Court. Panchapakesa 
Iyer, J., directed that the lessors to sell to the Company the site in dispute under 
section g of the Madras City Tenants’ Protection Act, 1922, against payment 
of the full market value of the land on the date of the order, and further directed 
that the t' ial Court do appoint a Commissioner to fix the value of the site based on 
the market value prevalent on 28th July, 1958. An appeal under clause 15 of 
the Letters Patent of the High Court against the order of Panchapakesa Iyer, 
J., was dismissed, With certificate granted by the High Court of Madras, this 
appeal is preferred by the lessors. 


Two questions fall to be determined in this appeal : 


(1) Whether the Company is entitled under section g of the Madras City 
Tenants’ Protection Act, 1922, notwithstanding the terms of the lease, to an order 
calling upon the lessors to sell the land demised under the deed dated 19th Sep- 


tember, 1934 ; and 


(2) Whether the terms of section g of the Act infringe the fundamental right 
under Articles 19 (1) (f) and 31 (1) of the Constitution, of the lessors, and section 
g is on that account invalid. 


It is necessary in the first instance to notice the material tems of the lease. 
The land demised under the lease was a vacant site situate in the municipal town of 
Coimbatore. The annual rent stipulated was Rs. 1,080 and the period of the 
lease was 20 years from the date of delivery of possession of the site. The land 
was to be utilised for constructing buildings thereon for ‘‘ purposes of Cinema, 
Drama, etc.”. After the expiry of the term of 20 years stipulated under the deed 
the lessee had an option of renewal for another period of 20 years on fresh terms 
and conditions. The deed provided that “‘ If after the termination of the stipulated 
period yi + * the lessees “‘ fail to pay the arrears of rent 
that will fall 'due till that date and hand over possession. of the site ” to the lessors 
“ after making it clear by dismantling the constructions therein and by demolishing 
the walls, etc.” the lessors ‘‘ shall, besides realizing the arrears of rent due to them 
according to law, have the right to take possession through Court of the site in which 
the aforesaid buildings are put up after dismantling the constructions and demolish- 
ing the buildings therein ”. The other covenants of the lease are not material. 


ay 
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It appears that before 1922,in many cases, on lands in the téwn of Madras 
belonging to others’ constructions had been put up by tenarits obtained under 
Pods leases “ in the hope that they would not be evicted so long as they paid 
ir rent’. But on account of the inflationary pressure in the wake of the First 
World War, there was a steep rise in land values and rents, and many tenants who 
had constructed buildings on lands obtained on leases were sought to be -evicted 
by the landlords. To prevent loss to the tenants consequent upon the enforcement 
of the strict provisions of the Transfer of Property Act, the Legislature enacted the 
Madras City Tenants’ Protection Act III of 1922. Under the Act every tenant is 
on ejectment entitled to be paid as compensation the value of any building which 
may have been erected by him or by his predecessors-in+interest and for which 
compensation has not already been paid to him. In a suit for ejectment against 
a tenant in which the landlord succeeds, the Court has to ascertain the amount of 
compensation whichis to be the value, as on the date of the order, of the buildings 
constructed, trees planted and other improvements made by ‘the tenant and the 
decree in the suit must declare the amount so found due and direct that, on payment 
by the landlord into Court, within three months from the date of the decree,-of 
the amount so found due, the tenant has to put the landlord into possession of the 
Jand and the building. By section g it is provided that any tenant entitled to 
compensation and against whom a suit in ejectment has been instituted may within 
the time prescribed apply to the Court for an order that the landlord shall sell the 
whole or part of the land for a price to be fixed by the Court. The price under the 
Act as originally enacted was to be the market value of the land on the date of the 
order, but by an amendment made in 1926 it has to be the lowest market value 
prevalent within seven years preceding the date of the order. On the price being 
fixed, the tenant has the option within a period not being less than three months 
and not more than three years from the date of the order to pay into Court or 
otherwise the price either the whole or in instalments with or without interest as 
directed, and when the payment is made the Court has to pass the final order direct- 
ing conveyance of the land by the landlord to the tenant, and thereupon the suit 
or proceeding is to stand dismissed, and any decree or order in ejectment that may 
have been passed therein but which has not been executed is to stand vacated.» By 
section 12 it is provided : - ' 


“ Nothing in any contract made by a tenant shall take away or limit his rights under this Act, 
provided that nothing herein contained shall affect any stipulations made by the tenant in Wening 
registered as to the erection of buildings, in so far as they relate to buildings erected after -the dato o 
the contract. ” ` ©’ : 


‘The Act as originally enacted extended only to lands in the City of Madras, let out 
before the commencement of the Act for construction of buildings for non-residential 
as well as residential-use. By Madras Act XLX of 1955 power was conferred upon 
the State-Government to extend Act III of 1922 by Notification to tenancies of 
‘Jand created before the date on wh'ch the Act was extended, to any other municipal 
towns and any' specified village within five miles of the City of Madras or such 
„municipal town with effect from such date as may be specified in the Notification. 
Exercising this power, the Government of Madras issued a Notification on roth 
February,‘ 1958, extending the provisions of the Act to the municipal town of 
‘Coimbatore. = a5: s i / a 


, ? The scheme of the Act as extended by Notification issued under Act XIX of 
-1955 is that when under a tenancy of open land within the municipal town created 
before the date with effect from which the Act is extended, a building has been 
‘constructed by the tenant, and he is sued in ejectment by the landlord, ‘he has:the 
-right on ejectment to be paid as compensation the value as at the date of the order 
‘of ejectment, of the building constructed and trees planted by him, and he has in 
‘the alternative the right to claim an order from the Court that the land belonging 
to the lessor shall be sold to him at the price fixed by the Court according to the 
terms of the statute. By section 12 it is provided that the rights conferred by the 

‘ Act shall not be taken away or restricted by any contract made between the land- 
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i, 
lord and the tenant provided, however, the stipulations made by the’ tenant in 
writing registered as to the erection of building, in so far as they relate to buildings 
erected after the date of the contract of lease, are exempt from this restriction. 


The lease granted by the lessors in this case was before the date on which the 
Act was extended to the Coimbatore municipal town and it is common ground 
that the buildings were constructed after the date of the contract of lease. Ex facie, 
the company as lessee had, when an order for ‘ejectment was made, an option to 
receive compensation for the value of the structure, or to claim that the lessors 
shall sell to it the land demised. But the lessors contend that because of the stipu- 
lations in the deed of lease (which is registered under the Jaw in force for registration 
of assurances) relating to the obligation of the tenant on the expiry of the lease 
to deliver vacant possession of the land after dismantling the constructions 
therein, the Company has by the terms of section 12 disentitled itself to the benefit 
of section g of the Act. It 1s submitted that the stipulation relating to delivery of 
vacant possession of the site on the expiry of the period of the lease after removing 
the buildings is a Stipulation “‘ as to the erection of buildings,” within the meaning 
of section 12, and therefore the restriction on the liberty of contract between landlord 
and tenant imposed by the opening clause of section 12 is removed, and the Com- 
pany is bound by the terms of the lease and is not entitled to claim the benefit of 
section 9 of the Act. We are, for reasons presently to be set out, unable to uphold 
that contention. l 


Section 12 of the Act consists of two parts : by the first part it enacts that the 
rights conferred upon the tenant under the Act may not be taken away or limited 
by any contract made by a tenant. Such rights would, amongst others, include 
the right to claim compensation under sections 3 and 4 and the right to purchase 
the land from the lessor by order of the Court under section g by the second part of 
section 12, the protection granted by the first, part does ‘not avail the tenant in 
certain conditions. If there be a stipulation “‘ as to the erection of buildings ”’ 
made by the tenant in writing registered, in so far as it relates to buildings erected 
after the date of the contract, the protection conferred by the first part òf section 12 
shall not apply. A covenant in a lease which is duly registered that the tenant 
shall on expuy of the lease remove the building constructed by him and deliver 
vacant possession, is undoubtedly a stipulation relating to the building, but it is 
not a stipulation as to “ the erection of building”. Section 12 has manifestly 
been enacted to effectuate the object of the Act which is set out in the Preamble— ° 
viz., ‘‘ to give protection to tenants who w. N * have constructed 
buildings on others’ lands in the hope that they would not be evicted so long as 
they pay a fair rent for the land ”. The Legislature has sought thereby to protect 
tenants against any contractual engagements which may have been made expressly 
or by implication to deprive themselves wholly or partially of the protection intended 
to be conferred by the statute. And the only class of cases in which the, protection 
becomes ineffective is where the tenant has made a stipulation in writing registered 
as to the erection of buildings, erected after the date of the contract of lease. The 
restriction is therefore made only in respect of a limited class of casts which expressly 
attract the description of the stipulations as to the erection of buildings. Having 
regard to the object of the Act, and the language used by the Legislature, the excep- 
tion must be strictly construed, and a stipulation as to the erection’ of buildings 
would not, according to the ordinary meaning of the words used, encompass a 
stipulation to vacate and deliver possession of the land on the expiry of the lease 
without claiming to enforce the statutory rights conferred upon the tenant by 
section g. The stipulations not protected in section 12 are only those in writing 
registered and relate to erection of buildings such as restrictions about the size and 
nature of the building constructed, the building materials to be used therein and 
the purpose for which the building is to be utilized. It is true that the operative 
part of section 12 protects the tenant against the deprivation or limitation of his 
rights under the Act and the rights conferred by the Act do not directly relate to 
covenants relating to erection of buildings. But on that account itis not possible 
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to give a wider meaning to the expression “as to the erection of buildings” that 
the stipulation as to the erection of buildings would include stipulations to remove 
buildings on the determination of the lease. It cannot be said that the literal 
meaning of the-expression is likely to render the exception ineffective, for stipulations 
concerning erection of buildings in registered leases, or contracts subsequent to the 
leases, providing for forfeiture on failure to comply with the terms of the lease 
relating to the’erection of buildings may undoubtedly involve limitations or depri- 
vation of the rights of the tenant under the Act and to that extent the protection 
conferred by section 12 in favour of the landlord may be lost. The construction 
for which the appellant contends assigns no meaning to the words “ as to the ere¢tion 
of buildings ” and ‘makes them superfluous, besides.it materially affects the scope 
of the relief which the Act obviously extends to the tenants falling under its 


provisions. 


Section g (1). which enables a tenant to purchase on determination of the 
lease the land of the landlord is somewhat unusual. But it cannot be said that 
it imposes an unreasonable restriction upon the right of the landlord to hold and 
dispose of property within the meaning of Article 19 (1) (f) of the Constitution. 
The Act applies.to only a limited class of lands: it applied to lands granted in lease 
for construction of buildings before the date with effect from which the Act is extend- 
ed to the town or village. It was enacted with a view to give protection to the 
tenants who had, notwithstanding the usual covenants relating to determination of 
tenancies, obtained lands on lease in the hope that so long as they paid and continued 
to pay fair rent, they would not be evicted, but because of changed conditions as a 
result of the War, appreciation in land values and consequent increase in the level 
of rents, were faced with actions in ejectment involving dismantling of properties 
constructed by them, and eviction. The protection becomes effective only when 
the landlord seeks to obtain, in breach of the mutual] understanding, benefit of the 
unearned increment in the land values, by instituting a suit in ejectment. It was 
manifestly in the interest of the general public to effectuate the mutual understanding 
between the landlords and the tenants as to the duration of the tenancies, and to 
conserve building materials by maintaining existing buildings for purposes for 
which 'the leases'were granted. Restriction imposed upon the right of the landlord 
to obtain possession of the premises demised according to the terms of the lease 
would, therefore, not be regarded as imposing an unreasonable restriction in the 
exercise of the right conferred upon the landlord by Article 19 (1) (f) of the Consti- 
tution, because the restriction would be regarded as in the interests of the general 
public. We ought to emphasise that what section g does is not so much to deprive 
the landlord of his property or to acquire his rights to it as to give effect to the real 
agreement between him and his tenant which induced the tenant to construct his 
building on the plot let out to him. If the law is not invalid as offending Article 
19: (1) (f) of the Constitution, no independent infringement of Article 31 (1) of the 


Constitution may be set up. 


It. was urged, however, that by the Statute as amended by the Madras City 
Tenants’ Protection o nn) Act VI of 1926 (before it was amended by 
Act XIII of 1960), the price which the Court may fix and at which the tenant 
is entitled to purchase the land is to be the lowest market value prevalent within 
seven years preceding the date of the Order. This, it was submitted was unreason- 
able. But it is not necessary for the purpose of this case to decide that question, 
for the Gompany has offered to pay the market value of the land as at the date on 
which the Order was passed by Panchapakesa Iyer, J. That absolves us from the 
necessity to adjudicate upon the reasonableness of the provisions relating to payment 
of compensation at the rate prescribed by the Act as amended by Act VI of 1926. 
We may observe that by the Amending Act XIII of 1960 several alterations have 
been made‘as regards the extent of the right of the tenants to require the Jandlords 
to sell the land and the price which has to be paid by the tenants for ‘purchasing 
the, land., For instance, under the Amending Act the Court may direct sale only 
‘of the mihimum area of land necessary for convenient enjoyment by the tenant of 
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the house built by him and the price is to be the average market value in the three 
years immediately preceding the date of the order. In view of this amendment, 
and having regard to the special circumstances, viz., the offer made by the Company, 
notwithstanding the provisions of the Act, to pay the market value of the land at 
the date ofthe Order, we decline to enter upon an academic consideration as to 
the validity of the provision fixing compensation at the lowest market value prevalent 
within seven years preceding the date of the Order. Assuming that a provision 
fixing such compensation is unreasonable and therefore invalid, it would be clearly 
severable from the rest of the statute and would not affect the validity of the provi- 
sion relating to acquisition by the tenant of the land demised by purchasing it 
from the landlord. At best, the landlord would be entitled to obtain compensation 
which is equivalent to the market value, and that the Company has agreed to pay. 
That, however, is a matter on which we express no opinion. 


The appeal therefore fails and is dismissed. There will be no order as to 
costs. 


Rajagopala Ayyangar, J. (for Wanchoo, J., and himself).—We regret our 
inability to agree with the order that the appeal should be dismissed. ‘The facts 
of the case have been set out in the Judgment ofour brother Shah, J., and do 
not, therefore, require to be repeated. 


The two principal points arising for consideration and on which the decision 
of the appeal would turn are, first, the interpretation of section 12 of the Madras 
City Tenants’ Protection Act (Madras Act IIT of 1922) and, second, the constitu- 
tional validity of section g of that enactment. Section 12 enacts: 


- “ Nothing in any contract made by a tenant shall take away or limit his rights under this Act, 
provided that nothing herein contained shall affect any stipulations made by the tenant in writing 
Again as to the erection of buildings, in so far as they reate to buildings erected after the date of 

e contract.” ; 


The question that first calls for examination is the proper construction of section 12 
and in particular the meaning and effect of the Pinte contained in it. Before, 
however, taking up the words of the section, it would be useful to read the Preamble 
and certain of the other provisions of the Act because it is in-the light of the guidance 
afforded by them that the content of the Proviso to section 12 could be determined. 
The Preamble recites that the Act had been enacted as it was 


“ found necessary to give protection to tenants who in municipal towns and adjoining áreas in 
the State of Madras have constructed buildings on others’ land in the hope that they would not be 
evicted so long as they pay a fair rent for the land ”. . - 


Section 1 (3) of the Act which defines the tenancies within the local’ area 
to which the Act extends enacts (to read the provision as it now stands) that the 
Act shall apply only 


“to tenancies of land created before the commencement of the, Madras City Tenants’ 
Protection (Amendment) Act, 1955 and in any municipal town or village to which -this Act is 
extended by notification under sub-section (2) only to tenancies created before the date with effect 
from which this Act is extended to such town or village’”’. 


From these provisions two matters are clear: (1) that the Act was enacted 
in order to ensure that the hope entertained by tenants who had constructed build- 
ings on others’ lands that they would not be evicted so long as they paid fair rent 
was not frustrated and (2) that the Act has application only to tenancies which 
having commenced earlier were subsisting on the date on which the Act came into 
force in the particular area. 


With these preliminary observations we shall proceed to deal with the construc- 
tion of section 12 of the Act. 


i The tenancy under which the respondent was inducted into the land ‘on which 
he has constructed buildings was of 1934, a date long anterior to 1958 when by a 
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Notification’ issued under section 1 (2) of the Act its provisions were extended ‘to 
the municipal town of Coimbatore where the land involved in the present proceedings 
is situated. It was therefore a tenancy governed by the provisions of the Act. 
Next the lease under which the respondent held the land was in writing registered, 
and therefore the only question to be considered is whether the stipulations it con- 
tains are comprehended by the Proviso. 


Section 12, it would be seen, is made up of two limbs—dfirst a general provision 
saving to tenants comprehended by the Act, the rights conferred by its operative 
terms, notwithstanding any contract, and next a Proviso which makes an inroad 
into the generality of the saving, by saving contractual stipulations from the opera- 
tion of the statutory rights created bythe Act. The entirety of the debate before us 
is as to the nature, scope and width of the saving effected by the Proviso. It does 
not need any argument to establish that if section 12 had stopped with its first 
limb, the respondent would be entitled to the benefit of every right conferred upon 
tenants by the Act, but the Proviso it is conceded is intended to cut down the scope 
ofthat saving. Expressed in other terms, from the prohibition against the operation 
of any sdpulation in a contract limiting the rights conferred on tenants by the Act 
an exception is carved out. So much is common ground but the controversy is 
as regards the scope and limits of the exception. As regards the exception contained 
in the Proviso four matters are ey The stipulation must find a place in a 
contract in writing which is registered, (2) the stipulation which is within the 
Proviso and to that extent detracting from the non-obstante provision contained 
in the opening words must be one in relation to “ the erection of buildings”, (3) it 
must relate to buildings erected after the date of the contract, and (4) if there is a 
stipulation satisfying these three conditions such stipulation would have effect 
notwithstanding anything in the previous part of section 12 which would be the 
same thing as saying that the rights of the tenant under the Act may be taken away 
or limited by such a stipulation. It is common ground and beyond controversy 
that conditions 1 and 3 above are satisfied and the only point in dispute is whether 
the 2nd condition is satisfied so as to attract the operation of condition 4. 


The learned Judges of the High Court have understood the words “ ds to the 
erection of buildings” occurring in the Proviso as equivalent to a stipulation regard- 
ing the. manner in which the building may be erected, the materials to be used, 
the area the building should cover and other details in relation to the construction 
of the building and as not apt to cover the case of a stipulation whereby the tenant 
undertakes to remove the buildings constructed by him on the termination of the 
tenancy ; and that was,also the submission made to us by Mr. Setalvad on behalf 
of the respondent. With the greatest respect to the learned Judges of the High 
Court we are unable to agree with this construction of the Proviso. 


Before examining this we think it-convenient and even necessary to refer to 
the terms of the lease-deed under which the appellant became a tenant before 
considering whether it is a stipulation which would fall within the words “ stipulation 
as to the erection of buildings”. The lease-deed which has been marked ‘as Exhibit 
B-r in the case is a registered instrument dated rgth September, 1934. The terms 
of the demise was a period of 20 years from the date of delivery of possession and 
the rent stipulated was'Rs. 1,080 per year. The purpose for which the site was 
leased is stated in the document to be 


“ to construct buildings thereon as he (the lessee) requires on the aforesaid site for the purpose 
of cinema, drama ete., at his own expense and also further constructions necessary for the same”. 


This is followed by two clauses which have some relevance. Notwithstand’- 
ing that the lease was for a fixed definite period of 20 years, the lessee was permitted 
to surrender the lease if he found that the business venture for which the lease was 
taken was not profitable. In that event the lessee was entitled to surrender the 


‘lease, and put an end to the tenancy, when he had to dismantle the buildings con- 


structed by him at his own expense and pay to the lessors one year’s rent for loss 
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by, the latter sustained by the premature termination. of the lease. If this.condition 
as to the removal of buildings were not fulfilled by the lessee, the lessors were autho- 
rised to take possession of the vacant site dismantling the constructions -and 
demolishing the walls. On the termination of the stipulated period of 20 years 
the lessees stipulated that they would dismantle the constructions by demolishing 
the walls, etc. and deliver possession of the vacant site to the lessors i l 


© ` The question now for consideration is whether this stipulation contained in 
the registered lease deed that at the end of the term the lessee would demolish the 
‘buildings which he had erected and deliver vacant possession of the site is a stipulation 
which 1s saved by the Proviso to section 12. If the scope of the Proviso had to be 
constructed in’ the light of the Preamble, it is obvious that the tenant who had 
entered into a contract with a stipulation of the sortiwe have extracted, could :not 
be said to have constructed the buildings on ariother’s land “ in the hope that he 
would not be evicted so long as he pays rent.for the land”. The Preamble would, 
therefore, indicate that the Act would not apply to afford protection in a case 
where by an express term in a registered lease-deed; a tenant agfeed to surrender 
the site on which he had erected a building ‘where he specifically contracted that 
he would demolish the building and deliver vacant possession of the site on the 
termination of his tenancy. a ; 
| The next matter to be noticed is that the tenancies dealt with by the Act are 
{tenancies which came into’ existence prior to the enactment or ‘prior‘to the date 
the Act became operative in the local area and therefore one cannot-expect stipula- 
tions worded in exactly the same terms as in the Act, because ‘ex concessis the Act 
arid its provisions were not in the contemplation of the parties when they entered 
into thé contract. The mere fact, therefore, thatia stipulation as regards the eréction 
of the buildings is not worded in the same manner as under the provisions of the 
Act or in terms of the Act is no ground for refusing effect to it. Lastly, since what 
is saved by the Proviso from the operation of the Act are the rights which ate created 
in favour of tenants by the Act, we are led to an inquiry as to the rights which are 
conferred by the Act, for the saving must obviously have reference to and be deter- 
mined by these rights. a Ta 


/ Broadly speaking two kinds of rights have been conferred on lessees -under 
tenancies falling within the scope of the Act—first a right to the pdyment of compen- 
sation for buildings erected by them on leased land before they‘are evicted; (under 
section 3 of the Act) and secondly (this of course could be only in the alternative) 
a right or option to require the landlord to sell them the land under lease for, a price 
‘to be computed in accordance with section g. It is obvious from the very nature ' 
of things having regard to the time when the lease was entered into that there 
would not and could not in terms be a stipulation in a deed against the option 
accorded to a tenant to purchase the leased ‘land, and the matter is so self-evident 
as not to need any argument in support. ', We, therefore, reach the position that 
the stipulation contemplated by the Proviso to’ section 12: could only be one in 
relation to the right of the tenant ‘to claim compensation’ for. the buildings rected 
by him after the commencement of the tenancy. ressed differently, though 
the Proviso is worded as'‘to permit the saving of stipulations contained in registered 
deeds whether ‘the stipulations reJate to the right to the. compbénsation receivable 
by tenants under section 3, or their right to require the sale of ‘the leased land to 
them under section g when on the termination of the tenancy they are sought to 
be evicted, the latter right is not one which could be affected by an express stipula- 
tion in that regard, but its non-availability to the tenant could be brought about 
only by a stipulation bearing on the right-of the tenant to compensation: under 
section 3 for buildings erected by him during‘his tenancy. l 


We shall now proceed to ascertain the stipulation which would affect the right 
to compensation in respect of buildings erected conferred on tenants by section 3. 
That provision reas: eas ate ae : a es 


A 


f° VAIRAPANI NAIDU V. NEW THEATRES Car. Tackits (Rajagopala’ Ayyangar, J). 54 


- `“ Eyery tenant shall on ejectment be entitled to be paid as compensation the value.of any building. 
which may have‘been erected by him, by any of his predecessors-in-interest or by any pa not in 
occupation at the time of the ejectment who derived title from either of them, and for which pip aa 
sation has not already been paid... A. tenant who is entitled to compensation for the value of any 
building shall also be paid the value of trees which may have been planted by him on the land and 


of any improvements which. may have been’ made by him.” 

‘A stipulation which if effective: would limit the quantum of compensation 
payable in respect of buildings constructed by a tenant provided for by section 3 
is, it is conceded, -within the Proviso‘ to section'12 as being one with respect to.the 
“ erection of buildings’?. The effect of this concession on the meaning of the Proviso, 
we shall consider later. But the question is whether these words can on any 
reasonable construction be limited or confined to such a contingency. Let us take 
a case where in a lease like the one before us for a fixed term say of 20 years there is 
a stipulation that the tenant shall not build on the land and that ifhe erected Build- 
ings he shall remove the structures, and deliver vacant possession at the end ‘of the 
tenancy: Obviously such a stipulation would-imply that-he shall not claim any 
compensation for the structures which contrary to his undertaking he erccts. We 
did not understand Mr. Setalvad to whom this was put during arguments tc contend 
that the tenant, who constructed buildings under a lease with a stipula’ -on such 
as this would be able to obtain compensation under section 3, with the attercant 
rights conferred by section 9. This can only be on the basis that a stipulation 
forbidding the erection of buildings by the lessee is a stipulation as regards ‘‘ erection 
of buildings °—notwithstanding that it is part and parcel of this stipulation that 
the tenant shall demolish buildings which he constructed. . If a stipulation forbid- 
ding erection of buildings and requiring their removal before surrendering possession 
of the site is conceded to be one “in respect of erection of buildings ”—as has to 
be conceded, it is not possible to accept thé construction that a stipulation for the 
removal of buildings which the lessee is‘permitted to erect and keep in the site only 
for the duration of the tenancy is any the less one ‘‘in respect of erection of buildings”. 
We understand these words to mean a stipulation which bears on or is in relation 
to the erection of buildings. Such a construction would reconcile the Proviso 
with the Preamble which sets out the object sought to be achieved by the Act. If 
the lease-deed gontains‘no stipulation whatsoever in regard to the erection of build- 
Ings, as was the case, with the large number of leases in the City of Madras which 
were entered into prior to the enactment of the Act în 1922, the tenant who erected 
a building ex concessis is without contravening any undertaking on his part, obtains 
protection under the Act. Again if the lease though it contains such a stipulation 
against constructiori of buildings oñ the lease land is not by a registered instrument 
as were again several leases in the city, the statutory rights to compensation and 
purchase were protectéd. IPfhowever,the parties had recourse to a formal registered 


' instrument for putting through the transaction and such a deed contained a stipula- 


the land at the termination of the tenancy, or what comes to the same thing against 
the tenant being entitled to compensation for the buildings erected by him during 
the currency of the lease, the stipulation would govern the rights of the tenant 
aid not the statute.’ “This in our opinion is the proper construction: of the Proviso 
to section 12. The test would therefore be—‘“‘ did the parties advert to arid‘ have 


tion against erection of buildings, or, against the continuance of the buildings on 


„in mind the ‘contingency of the tenant erecting buildings on the leased land ?” 


If they had and had included in a solemn registered deed a provision which would 
bear upon the relative rights of the parties in the event of the erection of buildings 
on the site, the stipulation would have effect notwithstanding the Act, for in such an 
event the tenant would not have constructed buildings on the land in the hope 
that he would not be disturbed from possession so long as he paid the rent agreed 
upon. 


Before concluding we shall examine how far the limited meaning attributed 
to the phrase “‘ as to the erection of buildings ” can be sustained. First let us take 
a case where there is a stipulation in a registered deed under which the lessee in 
consideration of a favourable rent undertakes to construct buildings of a particular 
type and deliver possession of the site as well as the building constructed at the 
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end of the term without any claim to compénsation On the construction put 
forward by the respondent this would be a stipulation which would ‘be saved by 
the Proviso since it refers to the construction of buildings and not removal, though 
it negatives all right to compensation to which he would be entitled under section 3. 
Such a stipulation being valid and enforceable, on a suit for ejectment being iiled, 
the tenant would not be entitled to compensation and would therefore be outside 
section g because section g applies only to cases where the tenant is entitled to 
cary cae Now, does it make any difference if the deed stipulated that the 
buildings erected by the tenant should be removed, without any claim to compensa- 
tion in the event of non-removal. We can see no sensible. distinction between the 
two cases, and if the one is a stipulation in respect of ‘‘ erection of buildings,” the 
other is equally so. " | 


_ Next we shall take the case which the respondent asserts is precisely the one 
intended to be covered by the Proviso, viz., a stipulation that the lessee shall not 
constrict a building in excess of a particular plinth area, or beyond aground floor, 
or in excess of a specified number of rooms. Obviously the- question about the 
applicability of the Proviso would come in only if the tenant broke the covenant 
and we shall therefore assume that in breach of the stipulation, the tenant erects 
buildings contrary to his undertaking. In such an event it is said.that when the 
compensation to which the tenant is entitled under section 3 is computed, the 
amount would be confined to what he would have got, if he had abided by the 
contract. But this is to ignore the basic feature of the Act, under which the tenant 
who is entitled to compensation under section 3,—and certainly the limited compen- 
gation that the tenant obtains'even when he breaks a covenant would still be 
compensation under that section—is entitled to purchase the lease land under 
section g. The construction suggested therefore comes to this that though under 
thé Proviso to section 12 there might be stipulations which might reduce‘the quan- 
tum of compensation’ to which a tenant would be entitled under section 3, there 
cannot be a stipulation apart Pa from a:covenant against any erection ‘of 
buildings which we have already dealt with, which would preclude a tenant from 
his right under section g. Ifas must be conceded the first limb of section 12,'saves 


the statutory rights of tenants both under sections 3 and g from the operation of 
any contract, it appears to us to stand to reason that the Proviso which saves rights 
under contracts from the rights conferred by the Act should be construed’ to be 
co-extensive with and operate ou the same field as the opening portion of section 
12. f tk 
--We are, therefore, clearly of the opinion that the learned Judges of the High 
Court were in error in their construction of the proviso to section 12. In this view 
žhe question as regards the constitutional validity of section g would no? really 
‘arise for consideration, and we express no opinion on it. We would accordingly 
allow the appeal and decree the suit for ejectment filed by the appellant. © :, 


ORDER. 


, _ In accordance with the majo rity opinion, the appeal is dismissed. No order 
as to: costs. i , is ~ Í 


- K.S. a ie ie Appeal : dismissed: 
e~ ga - J i ` 
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THE SUPREME QOURT OF INDIA. 
(Original Jurisdiction.) 


PRESENT :—P. B. GAJENDRAGADKAR, Chief Justice, K. N. Wanomoo, M. 
HIDAYATULLAH, RAGHUBAR DAYAL AND J. R. MUDHOLKAR, JJ. 


Sajjan Singh and others e. Petitioners * 
D. 
The State of Rajasthan (In W.P. Nos. 31 and 52 of 1964) and 
others ow Respondents. 
Maharashtra Sugar Mills, Ltd., Bombay and others ‘ew  Interveners. 


è Gonstitution of India (1950), Article 368—Construction and scope—Constitution (17th Amendment) Act, 
1964—Validitp—Amsndment of provisions n Part III—Proviso to the article if attracted—Effect on Article 226, 
af attracts the Proviso—* Law ° in Article 13, tf includes Act amending Constitution. 


The petitioners attacked the constitutional validity of the Constitution (Seventeenth 
Amendment) Act, 1964'on the basis that the Proviso to Article 368 of the Constitution was not 
complied with and they also alleged that the Act, affects their ‘Fundamental Rights’ and encroaches 
-on the State List, Entry 18, Sch. II. 


Held, Per Gajendragadkar, C.F. for himself, Wanchoo and Raghubar Dayal, 77.—The fundamental 
rights in Part III of the Constitution are not included in the clauses of the Proviso, and so, if the Parlia. 
ment intends to amend any of the provisions contained in Articles 12 to 35 included in Part III, it ig 
not necessary to take recourse to the Proviso and to satisfy the additional requirement presribed by it, 


The two parts of Article 368 the substantive part and the Proviso thereto must on a reasonable 
construction be harmonised with each other in the sense that the scope and effect of either of them 
should not be allowed to be unduly restricted or enlarged. 


Any amendment of the fundamental rights may reduce the area over which the powers of the 
High Courts prescribed by Article 22h would operate; it would not necessarily take the case under the 
Proviso. The ‘true nature and character’ or ‘the pith and substance’ of the impugned statute is the 
test to be applied to the impugned 17th Amendment. It is then clear that the Parliament by this 
amendment seeks to amend the fundamental rights solely with the object of removing obstacles in the 
fulfilment of the socio-economic policy of the party in power. The impugned Act does not p rt 
to change the provisions of Article 226 and its effect on the area over which the powers of the High 
Courts prescribed by Article 226 operate is incidental and in the present case can be described as of an 
insignificant order. The argument that the impugned Act falls under the Proviso cannot be 
sustained. (Ifthe effect of amendment on Article 226 is direct and not incidental and sof a very 
significant order, different considerations may arise.) =: 4 


What the impugned Act purports to do is not to make any ‘land legislation’ but to protect and vali- 
date the legislative measures— ian reforms—passed by the different State Legislatures by gran- 
ting them immunity from attack based on the inviolability of the fundamental rights. 


The constituent power under Article 368 can be exercised by Parliament both prospectively and 
retrospectively ; it would be idle to contend that by making the amendment retrospective, the impug- 
ned Act has become constitutionally invalid. 


The power to amend in the context of Article 368 1s a very wide power and it cannot be controlled 
iby the literal dictionary meaning of the word ‘amend’; it may make the provisions—subjeci of the 
amendment—uinapplicable in certain cases. . 


Obiter.—It is true that Article 13 (2) refers to any law in general and literally construed the word 
‘law’ may take in a law made in exercise of the constituent power under Article 368; but having regard 
to the fact that a specific, unqualfied and unambiguous power io amend the Constitution is conferred 
on Parliament. It would be unreasonable to hold that the word ‘ Jaw’ in Article 13 (2) takes in con- 
stitutional amendments passed under Article 368. 


Sri Sankari Prasad Singh Deo v. Union of India and another, (1951) 8.C.J. 775: (1951) 2 M.L.J. 683. 
followed and affirmed. ‘ 


Per Hidayatullah, 7.—The reasoning Sankari Prasad’s cas, (1951) 8.C.J. 775 : (1951) 2 M.L.J. 
683, as regards the effect of the Constitution (First Amendment) Acton Article 226, applies mutatis 
mutandis to the instant case (17th Amendment) and the Proviso to Article 368 will notapply.. 


+ 


ee ee 
*Writ Petitions Nos. 31, 50, 52, 54, 81 and 82 of 1964. 30th October, 1964. 
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The view propounded in Sankari Prasad’s case, (1951) S.C.J. 775: (1951) 2 M.L.J. 683 that ‘law’ 
in Article 13 (2) excludes constituional amendments and so they are outside the prohibition contained 
in Article 13 (2) is not convincing and open to doubt. 


Tke reasoning in that case is a priori without consideration of the text of the articles in Part HI. 
If these texts of the articles in Part III, and the Preamble to the Constitution were considered the 
answer may be different. The Constituton gives so many assurances in Part III that it would be 
difficult to think they were the playthings of a special majority. 


Article'368 does not give power to amend any provision of the Constitution. The article does not 
say so. It only lays down the manner of amendment of ‘this Constitution’ but by ‘ this Constitution ’ 
it does not mean each mdividual article wherever found and whatever its language and spirit. (The 
power to ca amendments ought not ordinarily be a means of escape from absolute constitutional 
restrictions. i 


Per Mudholkar, J.—The attack on the 17th Amendment made before us was based only whether 
it sceks to make changes in Articles 132, 136 or 226 or in any of the lists of the VII Schedule and 


therefore the requirements of the Proviso to Article 368 had to be satisfied. Most of the grounds - 


urged were the same as those in Sankar: Prasad’s case, (1951) S.C.J. 775 : (1951) 2 M.L.J. 6831 and the 
decision therein governs this case and the writ petition has to be dismissed. 


Whether ‘law’ in Article 13 (2) will take in amendments unaer Article 368 or not, what was stated 
in Sankari Prasad’s case. (1951) S.C.J. 775: (1951) 2 M.L.J. 683 is not the last word. Relevant 
considerations and important for the said purpose had not been considered in the said case. It may 
be that the provisions of the articles in Part III are inviolable and the Constituent Assembly intended 
that with the aid of Article 19, clauses 2 to6 and the *“‘ Directive principles of the State Policy” 
they may be interpreted harmoniously to meet the changing needs of the society. 


The fact that ours is a written Constitution providing the three organs of State and defining 
their functions, whether a change in a basic feature of the Constitution is an amendment the ers. 
vested in the Supreme Court to decide the constitutional validity of any law, the preamble are 
some of the relevant matters to be considered on any future occasion which may arise. 


Petitions under Article 32 of the Constitution for enforcement of the Fun- 
damental Rights. 


R. Gopalakrishnan, Advocate, for Petitioners (In W.Ps. Nos. 31 and 52 of 
19 64). 
G. C. Kasliwal, Advocate-General for the State of Rajasthan (K. K. Fain, 


Advocate (In W.P. No. 31 of 1964) and R. N. Sachthey, Advocate, with him), for 
Respondent (In W.P. Nos. 31 and 52 of 1964). 


C. K. Daphtary, Attorney-General for india (R. H. Dhebar, Advocate, with. 
him), for the Union of India (Respondent in W.P. Nos. 81 and 82 of 1964). 


M. C. Setalvad, Senior Advocate (7. B. Dadachanjt, O. C. Mathur and Ravinder. 
Naran, Advocates of M/s. J. B. Dadachanjt & Co., with him), for Intervener No. 1. 


G. S. Pathak, Senior Advocate (7. B. Dadachanj1, O. C. Mathur and Ravinder 
Narain, Advocates of M/s. J. B. Dadachanjt & Co., with him), for [ntervener No. 2 
(Belapur Co., Ltd., Bombay). 


Dipak Dutta Chaudhurt and A. K. Nag, Advocates, for Petitioners (Ia W.P. 
No. 50 of 1964) (Harmam Singh & others). 


B. K. Khanna and R. N. Sachthey, Advocates, for Respondent (State of Punjab) 
(In W.P. No. 50 of 1964). 


S. K. Mehta and K.L. Mehta, Advocates, for Petitioners (Brij Mohanlal and! 
others) (In W.P. No. 54 of 1964). 


B. KE. Khanna and R. N. Sachthey, Advocates, for Respondents Nos. 1 to 3 (Im 
W.P. No. 54 of 1964). 
R, V. S. Mant, Advocate, for Petitioners (In W.P. Nos. 81 and 82 of 1964). 


C. K. Dathtary,.Attorney-General for India, and B. Sen, Senior Advocate 
(R. - Dhebar, Advocate, with them), for Respondent No. 1 (In W.P. No. 81 of 
1964 è š i 
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C. K. Daphtary, Attorney-General for India (R. K. P. Shankardass and R. H. 
Dhebar, Advocates, with him), for Respondent No.1 (In W.P. No. 82 of 1964). 


N. Krishnaswamy Reddy, Advocate-General for the State of Madras and A. 
Ranganadham Chetty, Senior Advocate (A. V. Rangam, Advocate, with them), for 
Respondent No. 2 (In W.P. Nos. 81 and 82 of 1964). 


K. S. Chawla and R. V. S. Mani, Advocates, for Intervener No. 3. 


The Judgments of the Court were delivered by 

Gajendragadkar, C.J. (for himself and Wanchoo and Raghubar Dayal, JJ.).— 
These six writ petitions which have been filed under Article 32 of the Constitution, 
seek to challenge the validity of the Constitution (17th Amendment) Act, 1964. 
The petitioners are affected by one or the other of the Acts added to the 9th Schedule 
by the impugned Act, and their contention is that the impugned Act being consti- 
tutionally invalid, the validity of the Acts by which they are affected cannot be 
saved. Some other parties who are similarly affected by other Acts added to the 
gth Schedule by the impugned Act, have intervened at the hearing of these writ 
petitions, and they have joined the petitioners in contending that the impugned 
Act is invalid. The points raised in the present proceedings have been elaborately 
argue dbefore us by Mr. Setalvad and Mr. Pathak for the mterveners and Mr. Mani 
for the petitioners. We have also heard the Attorney-General in reply. 


. The impugned Act consists of three sections. ‘The first section gives its short 
title. Section 2 (i) adds a proviso to clause. (1) of Article 31-A after the existing 
proviso. This proviso reads thus : l 

“ Provided further that where any law makes TA Tp for the acquisition by the State of 
any estate and where any land comprised therein is held by a person under his personal cultivation, 
it shall not be lawful for the State to acquire any portion of such land as is within the ceiling lmit 
applicable to him under any law for the time being in force or any building or structure standing 
thereon or appurtenant thereto, unless the law relating to the acquisition of such land, Łuilding or 
structure, provides for payment of compensation at a rate which shall not be less than the market 
value thereof ”. 


Section 2 (ii) substitutes the following sub-clause for sub-clause (a) of clause (2) 
of Article 31-A +— 

“ (a) the expression ‘ estate’ shall, in relation to any local area, have the same meaning as 
that expression or its local equivalent has in the existing law relating to land tenures in force in that 
area and shall also include— 


(i) any jagir, inam or muafi or other similar grant and in the States of Madras and Kerala, 
any janmam right ; 

(ii) any land held under ryotwari settlement ; 

(iii) any land held or let for purposes of agriculture or for purposes ancillary thereto, including 
waste land, forest land, land for pasture or sites of buildings and other. structures occupied by culti- 
vators of land, agricultural labourers and village artisans.”’ 

Section 3 amends the gth Schedule by adding 44 entries toit, That is the nature 
of the provisions contained inthe impugned Amendment Act. 


In dealing with the question about the validity of the impugned Act, it is 
necessary to consider the scope and effect of the provisions contained in Article 368 


' of the Constitution, because a large part of the controversy in the present writ 


petitions turns upon the decision of the question as to what the true scope and 
effect of Article 368 is. Let us read Article 368 : 

“368. An amendment of this Constitution may be initiated only by the introduction of a Bill 
for the in either House of Parliament, and when the Bill is passed in cach House by a majority 
of the total membership of that House and by a majority of not less than two-thirds of the Members 
of that House present and voting, it shall be presented to the President for his assent and upon such 
assent being given to the Bill, the Constitution shall stand amended in accordance with the terms of 
the Bill : ` . 

Provided that if such amendment seeks to make any change in— 

(a) Article 54, Article 55, Article 73, Article 162 or Article 241, or 
(6) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of Fart XI, or 
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(c) any of the Lists in the Seventh Schedule, or 

(d) the representation of States in Parliament, or 

(s) the provisions of this Article, 

she amendment shall also require to be ratified by the Legislatures of not less than one-half of 
the States by resolutions to that effect passed by those Legislatures before the Bill making provision 
for such amendment is presented to the President for assent.” 

Iı would, thus, appear that the broad scheme of Article 368 is that if Parliament 
proposes to amend any provision of the Constitution not enshrined in the Proviso, 
the procedure prescribed by the main part of the Article has to be followed. The 
Bill introduced for the purpose of making the amendment in question, has to be 
passed in each House by a ma jority of the total membership of that House and by 
a majority of not less than two-thirds of the members of that House present and 
voting. This requirement postulates that a Bill seeking to amend the relevant 

rovisions of the Constitution should receive substantial support from members of 
both the Houses. That is why a two-fold requirement has been prescribed in that 
behalf. After the Bill is passed as aforesaid, it has to be presented to the President 
for his assent and when he gives, his assent, the Constitution shall stand amended 
în accordance with the terms of the Bill, That is the position in regard to the 
amendment of the provisions of the Constitution to which the Proviso does not 
apply. . 

If Parliament intends to amend any of the provisions of the Constitution which 
are covered by clauses (a) to (e) of the proviso, there is a further requirément which 
has to be satisfied before the Bill can be presented to the President for his assent. 
Such a Bill is required to be ratified by the Legislatures of not less than one-half of 
the States by Resolutions to that effect passed by them. In other words, m respect 
of the Articles covered by the proviso, the further safeguard prescribed by the 
proviso is that the intended amendment should ‘receive the approval of the Legis- 
latures of not less than one-half of the States. That means that at least half of 
the States constituting the Union of India, should by a majority vote, approve of 
the proposed amendment. 


It is obvious that the fundamental rights enshrined in Part III are not included 
in the Proviso, and so, if Parliament intends to amend any of the provisions contained 
in Articles 12 to 35 which are included in Part ITI, it is not necessary to take recourse 
to the proviso and to satisfy the additional requirement prescribed by it. Thus 
far, there is no difficulty. But in considering the scope of Article 368, it is necessary 
to remember that Article 226, which is included in Chapter V of Part VI of the 
Constitution, is one of the constitutional provisions which fall under clause (b) of 
the proviso ; and so, it is clear that if Parliament intends to amend the provisions 
of Article 226, the Bill proposing to make such an amendment must satisfy the 
requirements of the proviso. The question which calls for our decision is : what 
would be the requirement about making an amendment in a constitutional provision 
contained in Part III, if as a result of the said amendment, the powers conferred 
on the High Courts under Article 226 are likely to be affected? The petitioners 
contend that since it appears that the powers prescribed by Article 226 are likely to 
be affected by the intended amendment of the provisions contained in Part III, 
the Bill introduced for the purpose of making such an amendment, must attract 
the Proviso, and as the impugned Act has admittedly not gone through the procedure 
prescribed by the Proviso, it is invalid ; and that raises the question about the 
construction of the provisions contained in Article 368 and the relation between 

the substantive part of Article 368 with its Proviso. 


In our opinion, the two parts of Article 368 must on a reasonable construction 
be harmonised with each other in the sense, that the scope and effect of either of 
them should not be allawed to be unduly reduced or enlarged. It is urged that 
any amendment of the fundamental rights contained in Part III would inevitably 
affect the powers of the High Court, prescribed by Article 226, and as such, the 
Bill proposing the said amendment cannot fall under the proviso; otherwise 
the very object of not including’ Part III under the proviso would be defeated 
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When the Constitution-makers did not include Part TII under the proviso, it would 
be reasonable to assume that they took the view that the amendment of the provisions 
contained in Part III was a macter which should be dealt with by Parliament under 
the substantive provisions of Article 368 and not under the Proviso. It has no 
doubt been suggested that the Constitution-makers perhaps did not anticipate 
that there would be many occasions to amend the fundamental rights guaranteed 
by Part III. However that may be, as a matter of construction, there is no escape 
from the conclusion that Article 368 provides for the amendment of the provisions 
contained in Part III without imposing on Parliament an obligation to adopt 
the procedure prescribed by the Proviso. It is true that as a result of the amend- 
ment of the fundamental rights, the area over which the powers prescribed by 
Article 226 would operate may be reduced, but apparently, the Constitution- 
makers took the view that the diminution in the area over. which the High Courts’ 
pour under Article 226 operate, would not necessarily take the case under the 
oviso. 


On the other hand, if the substantive part of Article 368 is very liberally and 
generously construed and it is he'd that even substantial modification of the funda- 
mental rights which may make a very serious and substantial inroad on the powers 
of the High Courts under Article 226 can be made without invoking the Proviso, it 
may deprive clause (b) of the Proviso of its substance. In other words, in construing 
both the parts of Article 368, the rule of harmonious construction requires that 
if the direct effect of the amendment of fundamental rights is to make a substan- 
tial road on the High Courts*powers under Article 226, it would become necessary 
to consider whether the Proviso would cover such a case or not. If the effect cf the 
amendment made in the fundamental rights on the powers of the High Courts 
prescribed by Article 226, is indirect, incidental, or is otherwise of an insignificant 
order, it may be that the Proviso will not apply. The Proviso would apply where 
the amendment in question seeks to make any change, inter alta, in Article 226, and 
the question in such a case would be : does the amendment seck to make a change 
in the provisions of Article 226? The answer to this question would depend upon 
the effect of the amendment made in the fundamental rights. 


In dealing with constitutional questions of 'this character, Courts generally 
adopt a test which is described as the pith and substance test. In Attorney-General for 
Ontario v. Reciprocal Insurers and others, the Privy Gouricil was called upon to consider 
the validity of the Reciprocal Insurance Act, 1922‘(12 and 13 Geo. 5, Ont., c. 
62) and section 508c which had been added: to the Criminal Code of Canada by 
sections 7 and 8 Geo. 5, c. 29 Dom. My Justice Duff, who spoke for the Privy 
Council, observed that in an enquiry like the one with which the Privy Council 
was ‘concerned in that case, ; - l 


“it has been formally laid down in judgments of this Board, that in such an inquiry the Courts 
must ascertain the ‘ true nature and character’ of the enactment : Citizens’ Insurance Go. y. Parsons,* 
its ‘ pith and substance’: Union Colliery Co. v. Bryden *; and it 1s the result of this investigation, 
not the form alone, which the statute may have assumed under the hand of the draughtsman, that 
will determine within which of the categories ofsubject-matters mentioned in sections 91 and 92 the 
legislation falls ; and for this purpose the legislation must be ‘scrutinised in its entirety’: Great West 


Saddlery Co. vw. The King*”. 
It is not necessary to multiply authorities in support of the proposition 
that in considering the constitutional validity of the impugned Act, it would be 
relevant to inquire what the pith and substance of.the impugned Act is. This 
legal position can be taken to be established by the decisions of this Gourt which 
have consistently adopted the view expressed by Justice Duff, to which we have 
just referred. 

What then is the pith and substance of the impugned Act? For answering 
this question, 1t would be necessary to recall very briefly the history of Articles 31-A 


mm eee 


‘1. LR. (1924) A.C. 328. 8. LR. te A.C. 580. 
2, L.R. (1881) 7 App. Cas. 96. 4, LR. (1921) 2 A.C. 91, 117. 
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and 31-B. Articles 31-A and 31-B were added to the Constitution with retrospective 
effect by section 4 of the Constitution (First Amendment) Act, 19 51. Itis a matter 
of general knowledge that it became necessary to add these two provisions in the 
Constitution, because it was realised that legislative measures adopted by certain 
States for givng effect to the policy of agrarian reform which was accepted by the 
party in power, had to face a serious challenge in the Courts of law on the ground 
that they contravened the fundamental rights guaranteed to the citizens by Part ILI. 
These measures had been passed in Bihar, Uttar Pradesh and Madhya Pradesh, 
and their validity was impeached in the High Courts in the said three States. The 
High Court of Pama held that the relevant Bihar legislation was unconstitutional, 
whilst the High Courts at Allahabad and Nagpur upheld the validity of the corres- 
ponding legislative measures passed in Uttar Pradesh and Madhya Pradesh 
respectively. (See Kameshwar v. State of Bihar! and Surya Pol v. U.P. Government®). 
The parties aggrieved by these respective decisions had filed appeals by Special 
Leave before the Supreme Court. At the same time, petitions had also been 
preferred before the Supreme Court under Article 32 by certain other zamindars, 
seeking the determination of the same issues. It was at this stage that Parliament 
thought it necessary to avoid the delay which would necessarily have been involved 
in the final decision of the disputes pending before the Supreme Court, and mtro- 
duced the relevant amendments in the Constitution by adding Articles 31-A and 
31-B. That was the first step taken by Parliament to assist the process of legislation 
to bring about agrarian refoim by introducing Articles 31-A and 31-B. 


The second: step in the same direction was taken by Parliament in 1955 by 
amending Article 31-A by the Constitution (Fourth Amendment) Act, 1955. The 
object of this amendment was to widen the scope of agrarian reform and to confer 
on the legislative measures adopted in that behalf immunity from a possible attack 
that they contiavened the fundamental rights of citizens. In other words, this 
amendment protected’ the legislative measures in respect of certain other items of 
agrarian and social welfare legislation, which affected the proprietary rights of 
certain citizens. That is how the second amendment was made by Parlisment. 
At the time when the first amendment was made, Article 31-B expressly provided 
that none of the Acts and Regulations specified in the gth Schedule, nor any of the 
provisions thereof, shall be deemed to be void or ever to have become void on the 
ground that they were inconsistent with or took away or abridged any of the rights 
conferred by Part III, and it added that notwithstanding any judgment, decree 
or order of any Court or tribunal to the contrary, each of the said Acts and Regula- 
tions shall subject to the power of any competent legislature to repeal or amend, 
continue in force. At this time, 19 Acts were listed in Schedule 9, and they were 
thus effectively validated. One more Act was added to this list by the Amendment 
Act of 1955, so hat as a result of the second amendment, the Schedule contained 
20 Acts which were validated. 


It appears that notwithstanding these amendments, certain other legislative 
measures adopted by different States for the purpose of giving effect to the agrarian 
policy of the party in power, were effectively challenged. For instance, in Karimbil 
Kunhtkoman v. State of Kerala.* the validity of the Kerala Agrarian Relations Act 
(IV of 1961) was challenged by writ petitions filed under Article 32, and as a result 
of the majority decision of this Court,the whole Act was struck down. This decision 
was pronounced on 5th December, 1961. 


In A. P. Krishnaswami Naidu, etc. v. The Stcte of Madras* the constitutionality 
of the Madras Land Reforms (Fixation of Ceiling on Land) Act (LVIII of 1961) 
was put in issue, and by the decision of this Court pronounced on gth March, 1964, 





I. A.LR. 1951 Pat. 91. 1 S.GR. (Supp. 829 : ALR. 1962 S. C. 723 
2. ALR. 1951 All. 674. 4, (1965) 1 S.GJ. Aes l MLJ 
3. (1962) I S.CJ. 510: (1962) 1 M.L.J.  (S.C.) 14: (1965) 1 An.W.R. (S.C.) 14: ALR. 
(S.C.) 213: (1962) 1 An.W.R. (S.C) 213: (1962) 1964 S.C. 1515. ` 
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it was declared that the whole Act was invalid. It appears that the Rajasthan 
Tenancy Act (III of 1955) and the Maharashtrian Agricultural Lands (Ceiling 
and Holdings) Act (XX VII of 1961) have been similarly declared invalid, and in 
consequence, Parliament thought it necessary to make a further amendment in 
Artice 31-B so as to Save the validity of these Acts which had been struck down and 
of other similar Acts which were likely to be struck down, if challenged. With 
that object in view, the impugned Act has enacted section 3 by which 44 Acts 
have been added to Schedule g. If the impugned Act is held to be valid and 
the amendment made in the Schedule is found to be effective, these 44 Acts would 
have to be treated as valid. 


Thus, it would be seen that the genesis of the amendments made by Parliament 
in 1951 by adding Articles 31-A and 31-B to the Constitution, clearly is to assist 
the State Legislatures in this country to give effect to the economic policy in which 
the party in power passionately believes to bring about much needed agrarian 
reform. It is with the same object that the second amendment was made by Parlia- 
ment in 1955, and as we have just indicated, the object underlying the amendment 
made by the impugned Act is also the same. Parliament desires that agrarian 
reform in a broad and comprehensive sense must be introduced in the interests of 
a very large section of Indian citizens who live in villages and whose financial pros- 
pects are integrally connected with the pursuit of progressive agrarian policy. 
Thus, if the pith and substance test is applied to the amendment made by the 
impugned Act, it would be clear that Parliament is seeking to amend fundamental 
rights solely with the object of removing any possible obstacle in the fulfilment of 
the socio-economic policy in which the party in power believes. If that be so, 
the effect of the amendment on the area over which the High Courts’ powers 
prescribed by Article 226 operate, is incidental and in the present case can be 
described as of an insignificant order. The impugned Act does not purport to 
change the provisions of Article 226 and it cannot be said even to have that effect 
directly or in any appreciable measure. ‘That is why we think that the argument 
that the impugned Act falls under the Proviso, cannot be sustained. It is an Act the 
object of which is to amend the relevant articles in Part III which confer funda- 
mental rights on citizens and as such it falls under the substantive part of Article 
368 and does not attract the provisions of clause (b) of the Proviso. If the effect 
of the amendment, made in the fundamental rights, on Article 226 is direct and not 
incidental and is of a very significant order, different considerations may perhaps 
arise. But in the present case, there is no occasion to entertain or weigh the said 
considerations. ‘Therefore, the main contention raised by the petitioners and the 
interveners against the validity of the impugned Act must be rejected. 


Then, it is urged that the true purpose and object of the impugned Act is to 
legislate in respect of land, and legislation in respect of land falls within the jurisdic- 
tion of the State Legislatures under Entry 18 of Schedule II. The argument is 
that since the State Legislatures alone can make laws in respect of land, Parliamert 
had no right to pass the impugned Act. This argument is based on the assumption 
that the impugned Act purports to be, and in fact, is, a piece of land legislation. 
The same argument is placed before us in another form. It is urged that the 
scheme of Articles 245 and 246 of the Constitution clearly shows that Parliament 
has no right to make a law in respect of land, and since the impugned Act 1s, a 
legislative measure in relation to land, it is invalid. This argument, in our opinion, 
is misconceived. In dealing with this argument, again, the pith and substance 
test is relevant. What the impugned Act purports to do is not to make any land 
legislation but to protect and validate the legislative measures in respect of agrarian 
reforms passed by the different State Legislatures in the country by granting them 
immunity from attack based on the plea that they contravene fundamental rights. 
Parliament, in enacting the impugned Act, was not making any provisions of land 
legislation. It was merely validating land legislations already passed by the State 
Legislatures in that behalf. 

It is also urged that inasmuch as the impugned Act purports in substance to 
set aside the decisions of Courts of competent jurisdiction by which some of the 
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Acts added to the Ninth Schedule have been declared to be invalid, it is ‘unconstitu- 
tional. We see no substance in this argument. It is hardly necessary to emphasize 
that legislative power to make laws in respect of areas entrusted to the legislative 
jurisdiction of different legislative bodies, can be exercised both prospectively 
and retrospectively. The constituent power conferred by Article 368 on the 
Parlament. can also be exercised both prospectively and retrospectively. On 
several occasions, legislatures think it necessary to validate laws which have been 
declared to be invalid by Courts of competent jurisdiction and in so doing, they have 
necessarily to provide for the intended validation to take effect notwithstanding 
any judgment, decree or order passed by a Court of competent jurisdiction to the 
contrary. Therefore, it would be idle to contend that by making the amendment 
retrospective, the impugned Act has become constitutionally invalid. 


It has also been contended before us that in deciding the question as to whether 
the impugned Act falls under the Proviso, we should take into account the operative 
words in the Proviso. The Proviso takes in cases where the emendment sought to 
be made by the relevant Bill seeks to make any change in any of the articles specified 
in clauses (a) to (e) of the Proviso, and it is urged that on a fair reading of clauses 
(5) and (c) it would follow that the impugned Act purports to do nothing else but 
to seek to amend the provisions contained in Article 226. Itis not easy to appreciate 
the strength or validity of this argument. This argument in really based on the 
assumption that the legislative mechanism adopted by the Parliament in passing 
the impugned Act introduces this infirmity. The argument obviously assumes 
that it would have been open to Parliament to make appropriate changes in the 
different Articles of Part IIT, such as Articles 14 and 19, and if such a course had 
been adopted, the impugned Act would have been constitutionally valid. But 
inasmuch as the impugned Act purports to amend only Articles 31-A and 31-B 
and seeks to add several Acts to the Ninth Schedule, it does not amend any of the 
provisions in Part III, but is making an independent provision, and that, it is said, 
must take the case within the scope of the Proviso. It is clear that what the impug- 
ned Act purports to do is to amend Article 31-A, and Article 31-A, itselfis included 
in Part III. If Parliament thought that instead of adopting the cumbersome process 
of amending each relevant article in Part III, it would be more appropriate to add 
Articles 31-A and 31-B, and on that basis, it passed the material provisions of the 
Constitution (First Amendment) Act, it eel not be reasonable to suggest that 
this method brings the amendment within the Proviso. What the Parliament 
did in 1951, has afforded a valid basis for further amendments made in 1955 and 
now in 1964. It would be clear that though the arguments which have been urged 
before us in the present proceedings have been put in different forms, basically, 
they involve the consideration of the main ‘question whether the impugned Act 
falls within the scope of the Proviso or not ; and the answer to this question, in our 
opinion, has to be against the petitioners by the application of the doctrine of pith 
and substance. 


Then, it is urged that the power to amend, which is conferred by Article 368. 
does not include the power to take away the fundamental rights guaranteed by 
Part III. The contention is that the result of the material provisions of the 
impugned Act is to take away a citizen’s right to challenge the validity of the Acts 
added to the Ninth Schedule, and that means that in respect of the said Acts, the 
relevant fundamental rights of the citizens are taken away. We do not think there 
is any substance in this argument. It is true that the dictionary meaning of the 
word “amend ” is to correct a fault or reform ; but in the context, reliance on the 
dictionary meaning of the word is singularly inappropriate, because what Article 
368 authorises to be done is the amendment of the provisions of the Constitution. 
It is well-known that the amendment of a law may in a proper case include the 
deletion of any one or more of the provisions of the law and substitution in their 
place of new provisions. Similarly, an amendment of the Constitution which is 
the subject-matter of the power conferred by Article 368, may include modification 
or change of the provisions or even an amendment which makes the said provisions 
inapplicable in certain cases. The power to amend in the context is a very wide 
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power and it cannot be controlled by the literal dictionary meaning of the word 
“amend ”’, 


The question about the validity of the Constitution (First Amendment) Act 
has been considered by this Court in Sri Sankari Prasad Singh Deo v. Union of India 
and Stare of Bihari. In that case, the validity of the said Amendment Act was 
challenged on several grounds. One of the grounds was that the newly inserted 
Articles 31-A and 31-B sought to make changes in Articles 132 and 136 ın Chapter 
IV. of Part V and Article 226 in Chapter V of Part VI, and so, they required ratifi- 
cation under clause (b) of the proviso to Article 368. This contention was rejected 
by this Court. Patanjali Sastri, J., as he then was, who spoke for the unanimous 
Qourt, observed that the said Articles ‘“‘ did not either in terms or in effect seek to 
make any change in Article 226 or in Articles 132 and 136,” and he added that it 
was not correct to say that the powers of the High Courts under Article 226 to issue 
writs for the enforcement of any of the rights conferred by Part III or of this Court 
under Articles 132 and 136 to entertain appeals from Orders issuing or 1efusing to 
issue such writs were in any way affected. In the opinion of the Court, the said 
powers remained just the same as they were before ; only a certain class of cases 
had been excluded from the purview of Part III. The fact that the Courts could 
not exercise their powers in respect of the said class of cases, did not show that the 
powers of the Courts were curtailed in any way or to any extent. It only meant 
that certain area of cases in which the said powers could have been exercised, had 
been withdrawn. Similarly, the argument that the amendments were invalid 
because they related to legislation in respect of land, was also rejected on the ground 
that the impugned Articles 31-A and 31-B were essentially amendments of the 
Constitution which Parliament alone had the power to make. 


It would thus appear that in substance the points urged before us in the present 
proceedings are really concluded by the deci ion of this Court in Sankari Prasad’s 
case, It was, however, urged before us during the course of the hearing 
of these writ petitions that we should reconsider the matter and review our earlier 
decision in Sankari Prasad’s caset. It ig true that the Constitution does not place 
any restriction on our powers {o review our earlier decisions or even to depart from 
them and there can be no doubt that in matters relating to the decision of constitu- 
tional points which have a significant impact on the fundamental rights of citizens, 
we would be prepared to review our earlier decisions in the interest of public good, 
The doctrine of stare decisis may not strictly apply in this context and no one can 
dispute the position that the said doctrine should not be permitted to perpetuate 
erroneous decisions pronounced by this- Court to the detriment of general welfare. 
Even so, the normal principle that judgments pronounced by this Court would be 
final, cannot be ignored and unless considerations of a substantial and compelling 
character make it necessary to do so, we should be slow to doubt the correctness 
of previous decisions or to depart from them. - 

It is universally recognised that in regard to a large number of constitutional 
problems which are brought before this Court for its decision, complex and difficult 

uestions arise and on many of such questions, two views are possible. ‘Therefore, 
if one view has been taken by this Court after mature deliberation, the fact that 
another Bench is inclined to take a different view may not justify the Court in 
reconsidering the earlier decision or in departing from it. The problem of construin 
constitutional provisions cannot be reasonably solved merely by adopting a litera 
construction ot the words used in the relevant provisions. The Constitution is an 
organic document and it is intended to serve as a guide to the solution of changing 
problems which the Court may have to face from time to time. Naturally, in a 
progressive and dynamic society the shape and appearance of these problems are 
bound to change with the inevitable consequence that the relevent werds uséd 
in the Constitution may also change their meaning and ‘significance. That is 
what makes the task of dealing with constitutional problems dynamic rather than 
static. Even so, the Court should be reluctant to accede to the suggestion that its 
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earlier decisions should be lightheartedly reviewed and departed from. In such 
a case the test should be ; is it absolutely necessary and essential that the question 
already decided should be re-opened ? The answer to this question would depend 
on the nature of the infirmity alleged in the earlier decision, its impact on public 
good and the validity and compelling character cf the considerations urged in 
support of the contrary view. If the said decision has been followed in a large 
number of cases, that again is a factor which must be taken into account. 


In the present case, if the arguments urged by the petitioners were to prevail, 
it would lead to the inevitaple consequence that the amendments made in the 
Constitution both in 1951 and 1955 would be rendered invalid and a large number 
of decisions dealing with the validity of the Acts included in the Ninth Schedule 
which have been pronounced by different High Courts ever since the decision of 
this Court in Sankari Prasad’s case! was declared would also be exposed to serious 
jeopardy. These are considerations which are both relevant and matezial in dealing 
with the plea urged by the petitioners before us in the present proceedings that 
Sankari Prasad’s case! should be re-considered. In view of the said plea, however, we 
have deliberately chosen to deal with the merits ofthe contentions before referring 
to the decision itself. In our opinion, the plea made by the petitioners for 
reconsidering Sankari Prasad’s case? is wholly unjustified and must be rejected. 


In this connection, we would like to refer to another aspect of the matter. 
As we have already indicated, the principal point which has been urged before us 
in these proceedings is that the impugned Act is invalid for the reascn that before 
presenting it to the President for his assent, the procedure prescribed by the Proviso 
to Article 368 has not been followed, though the Act was one which fell within the 
scope of the Proviso. In other words, it was not disputed before us that Article 
368 empowers Parliament to amend any provision of the Constitution, including 
the provisions in respect of the fundamental rights enshrined in Part III. The 
‘main contention was that in amending the relevant provisions of the Constitution, 
the procedure prescribed by the proviso should have been followed. Butit appears 
that in Sankari Prasad’s case! another argument was urged before this Court 
in challenging the validity of the Constitution (First Amendment) Act, and since 
we are expressing our concurrence with the said decision, we think it is necessary 
to refer to the said argument and deal with it, even though this aspect of the matter 
has not been urged before us in the present proceedings. 


In Sankari Prasad’s caset, it was contended that though it may be open to 
Parliament to amend the provisions iÈ 1espect of the fundamental rights contained 
in Part III, the amendment, if made in that behalf would have to be tested in the 
light cf the provisions contained in Article 13 (2) ofthe Constitution. The argument 
was that the Jaw to which Article 13 (2) applie-, would include a law passed by 
Parliament by virtue of its constituent power to amerd the Constitution, and so, 
its validity will have to be tested by Article 13 (2) itself. It will be recalled that 
Anticle 13 (2) prohibits the State from making any law which taken away Or abridges 
the rights conferred by Part IIL, and provides that any law made in cor travention 
of clause (2) shall, to the extent of the contravention, be void. In other words, 
it was urged before this Court in Sankari Prasad’s case? that in considering the question 
as to the validity of the relevant provisions of the Constitution (First Amendment) 
Act, it would be open tc the party challenging the validity of the said Act to urge 
that in so far as the Amendment Act abridges or takes away the fundamental rights 
of the citizens, it is void. This argument was, however, rejected by this Court on 
the ground that the word “ law ” used in Article 13 “ must be taken to mean rules 
or regulations made in exercise of ordinary legislative power and not amendments 
to the Constitution made in exercise of constituent power with the result that Article 
13 (2) does not affect amendments made under Article 368”. 


It is significant that Patanjali Sastri, J., as he then was, who spoke for the Court, 
described as attractive the argument about the applicability of Article 13 (2) to 
$$ $$$ $c 
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Constitution Amendment Acts passed under Article 368 examined it closely, and 
ultimately rejected it. It was noticed in the judgment that certain constitutions 
make certain rights ‘eternal and inviolate,” and by way of illustration, reference 
was made to Article 11 of the Japanese Constitution and Article 5 of the American 
Federal Constitution. It was also. noticed that the word “law” in its literal 
sense, may include constitutional law, but it was pointed out that 

“ there is a clear demarcation between ordinary law, which is made in exercise of legislative power 
and constitutional law which is made in exercise of constituent power ”. 
The scheme of the relevant provisions of the Constitution was then examined, and 
ultimately, the Court reached the conclusion that though both Articles 13 and 368 
are widely phrased, the harmonious rule of construction requires that the word 
“law ” in Article 13 should be taken to exclude Jaw made in exercise of the consti- 
tuent power. 

In our opinion, this conclusion is right, and as we are expressing our full 
concurrence wjth tbe decision iù SankartPrasad’s Case1, we think it is necessary to 
indicate our reasons for agreeing with the conclusion of the Court on this point, 
even though the correctness of this conclusion has not been questioned before us in 
the course of arguments. If we had felt a real difficulty in accepting this part of 
the conclusion, we would have seriously considered the question as to whether the 
mates should not be referred to a larger Bench for a further examination of the 
problem. 


The first point which falls to be considered on this aspect of the matter is the 
construction of Article 368 itself. Part XX which contains only Article 368 is 
described as a Part dealing with the Amendment of the Constitution ; and Article 
368 which prescribes the procedure for amendment of the Constitution begins 
by saying that an amendment of this Constitution may be-initiated in the manner 
there indicated. In our opinion, the expression ‘‘ amendment of the Constitution ” 
plainly and unambiguously means amendment of all the provisions of the Constitu- 
tion. It would, we think, be unreasonable to suggest that what Article 368 provides 
is only the mechanics of the procedure to be followed in amending the Constitution 
without indicating which provisions of the Constitution can be amended and which 
cannot. Such a restrictive constructior of the substantive part of Article 368 
would be clearly untenable. Besides, the word» used in the Proviso unambiguously 
indicate that the substantive part of the article applies to all the provisions of the 
Constitution. It is on that basic assumption that the Proviso prescribes a specific 

rocedure in respect of the amendment of the articles mentioned in clauses (a) to 

o) thereof. Therefore, we feel no hesitation in holding that when Article 368 
confers on Parliament the right to amend the Constitution the power in question 
can be exercised over all the provisions of the Constitution. How the power should 
be exercised. has to be determined by reference to the question as to whether the 
proposed amendment falls under the substantive part of Article 368, cr attracts the 
provisions of the Proviso. 


It is true that Article 13 (2) refers to any law in general, and literally constured, 
the word “law” may take in a law made in exercise of the constituent power 
conferred on Parliament ; but having regard to the fact that a specific, unqualified 
and unambiguous power 10 amend the Constitution is conferred on Parliament, it 
would be unreasonable to hold that the word ‘‘ law” in Article 13 (2) takes in 
Gonstitution Amendment Acts passed under Article 368. If the Constitution- 
makers had intended that any future amendment of the provisions in regard to 
fundamental rights should be subject to Article 13 (2), they would have taken the 
precaution of making a clear provision in that behalf. Besides, it seems to us 
very unlikely that while conferring the power on Parliament to amend the Consti- 
tution, it was the intention of the Constitution-makers to exclude from that com- 
prehensive power fundamental rights altogether. There is no doubt that if 
the word “ law ” used in Article 13 (2)includes a law in relation to the amendment 
of the Constitution, fundamental rights can never be abridged or taken away, 
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because as soon as it is shown that the effect of the amendment is to take away 
or abridge fundamental rights, that portion of the law would be void under Article 
13 (2). We have no doubt that such a position could not have been intended by 
the Constitution-makers when they included Article 368 in the Constitution. In 
construing the word “ law” occuring in Article 13 (2), 1t may be relevant to bear 
in mind that, in the words of Kania, C.J, in A. K. Gopalan v. The State of Madras*., 
“the inclusion of Article 13 (1) and (2) in the Constitution appears to be a matter of abundant 
caution. Even in their absence, if any of the fundamental rights was infringed by any legislative enact- 
eet be Court has always the power to declare the enactment, to the extent it transgresses the limits 
im 
The importance and significance of the fundamental rights must obviously, 
be recognised and in that sense, the guarantee to the citizens contained in the 
relevant provisions of Part III, can justly be described as the very foundation 
and the corner-stone of the democratic way of life ushered in this country by 
Constitution. But can.it be said that the fundamental rights guaranteed to the 
citizens are eternal and inviolate in the sense that they can never be abridged or 
amended? Itistrue thatin the case of A. K. Gopalan!, Patanjali Sastri, as he 
then was, expressed the view that 


“ there can be no doubt that the people of India have, in exercise of their sovereign will as 
expressed in the Preamble, adopted the democratic ideal which assures to the citizen the dignity of the 
individual and other cherished human values as a means to the full evolution and expression of his 

nality, and in delegating to the legislature, the executive and the judiciary their respective powers 
in the Constitution, reserved to themselves certain fundamental nghts, so-called, I apprehend, because- 
they have been retained by the people and made paramount to the delegated powers, as in the Ameri- 
can model.” (p. 198). f 


This hypothesis may, prima facie, tend to show that the right to amend these funda- 
mental rights ve.ted not in Parliament, but in the people of India themselves. But 
it is significant that when the same learned Judge had occasion to consider this 
question more elaborately In re The Delht Laws Act, 1912,? etc., he has emphati- 
cally expressed the view that it is established beyond doubt that the Indian Legis- 
lature, when acting within the limits circumscribing its legislative power, has and 
was intended to have plenary powers of legislation as large and of the same nature 
as those of the British Parliament itself and no consitutional limitation on the 
delegation of legislative power to a subordinate unit is to be found in the Indian. 
Councils Act, 1861, or the Governement of India Act, 1935, or the Constitution of 
1950. The suggestion that the Legislatures, including the Parliament, are the 
delegate of the people of India in whom sovereignty vests, was rejected by the 
learned Judge when he observed that i l 

“ the maxim ‘ delegatus non potest delegare’ is not part of the Constitutional law of India and has no- 
more force than a political precept to be acted upon by legislatures in the discharge of their function. 
of making laws; and the Courts cannot strike down an Act of Parliament as unconstitutional fmerely 
because Parliament decides in a particular instance to entrust its legislative power to another in 
whom it has confidence or, in other words, to exercise such power through its appointed instru- 
mentality, however, repugnant such entrustment may be to the democratic process. What may be 
regarded as politically undesirable is constitutionally competent. ” - 
It would thus appear that so far as our Constitution is concerned, it would not be 
possible to deal with the question about the powers of Parliament to amend the 
Constitution under Article 368 on any theoretical concept of political science that 
sovereignty vests in the, people and the legislatures are merely the delegate of the 
people. Whether or not Parliament has the power to amend the Constitution must 
depend sclely upon the question as to whether the said power is included in Article 
368. The question about the reasonableness, or expediency or desirability of the 
amendments in question from a politica] point of view would be irrelevant in con- 


struing the words of Article 368. 


Incidentally, we may also refer to the fact that the Constitution-makers had 
taken the precaution to indicate that some amendments should not be treated as 
amendments of the Constitution for the purpose of Article 368. Take, for instance, 

ge 
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Article 4 (2) which deals with law made by virtue of Article 4 (1). Article 4 (2) 
provides that no such law shall be deemed to be an amendment of the Consti- 
tution for the purpose of Article 368. Similarly, Article 169 (3) provides that any 
law in respect of the amendment of the existing legislative apparatus by the aboli- 
tion or creation of Legislative Councils in States shall not be deemed to be an amend- 
ment of the Constitution for the purposes of Article 368. In other words, laws 
falling within the purview of Articles 4 (2) and 169 (3) need not be passed subject 
to the restrictions imposed by Article 368, even though, in effect, they may amount 
to the amendment of the relevant provisions of the Constitution. If the Consti- 
tution-makers took the precaution of making this specific provision to exclude the 
applicability of Article 368 to certain amendments, it would be reasonable to assume 
that they would have made a specific provision if they had intended that the funda- 
mental rights guaranteed by Part III should be completely outside the scope of 
Article 368. , 

Apart trom the fact that the words used in Article 368 are clear and unambi- 
guous in support of the view that we are taking, on principle also its appears unreason- 
able to suggest that the Constitvtion-makers wanted to provide that fundamental 
rights guaranteed by the Constitution should never be touched by way of amend- 
ment. It must not be forgotten that the fundamental rights guaranteed by Article 
19, for instance, are not absolute ; the scheme of this article itself indicates that the 
fundamental rights guaranteed by sub-clauses (a) to (g) of clause (1), can be validly 
regulated in the light of the provisions contained in clauses (2) to (6) of Article 19. 
In other words, the broad scheme of Article 19 is two-fold ; the fundamental rights 
of the citizens are of paramount importance, but even the said fundamental rights 
can be regulated to serve the interests of the general public or other objects mentioned 
respectively in clauses (2)to (6), and that means that for specified purposes indicated 
in these clauses, even the paramountcy of fundamental rights has to yield to some 
regulation as contemplated by the said clauses. It is hardly necessary to emphasise 
that the purposes for which fundamental rights can be regulated which are speci- 
fied in clauses (2) to (6), could not have been assumed by the Constitution-makers 
to be static and incapable of expansion. The Constitution-makers must have 
anticipated that in dealing with socio-economic problems which the legislatures 
may have to face from time to time, the concepts of public interest and other im- 
portant considerations which are the basis of clauses (2) to (6) may change and 
may even expand ; and so, it is legitimate to assume that the Constitution-makers 
knew that Parliament should be competent tc make amendments in these rights 
so as to meet the challenge of the problems which may arise in the course of 
socio-economic progress and development.of the country. That is why we think 
that even on principle, it would not be reasonable to proceed on the basis that the 
fundamental rights enshrined in Part III were intended to be finally and 
immutably settled and determined once for all and were beyond the reach cf any 
future amendment. 


Let us illustrate this point by reference to some of the provisions of the Consti- 
tution (First Amendment) Act, 1951, itself. By this Act, Articles 15, 19 and 31 
were amended. One has merely to recall the purpose for which it became necessary 
to amend Articles 15 and 19 to be satisfied that the changing character of the pro- 
blems posed by the words used in the respective articles could not have been effec- 
tively met unless amendment in the relevant provisions was effected ; and yet, if 
the argument that the fundamental rights are beyond the reach of Article 368 were 
valid, all these amendments would be constitutionally impermissible. ‘That, we 
think is not the true purport and effect of Article 368. We are, therefore, satisfied 
that this Court was right in rejecting the said argument in the case of Sankari Prasad’. 


This question can be considered from another pointof view. The argument that 
the fundamental rights guaranteed by Part III are eternal, inviolate, and beyond 
the reach of Article 368, is based on two assumptions. ‘The first assumption is that 
on a fair and reasonable construction of Article 368, the power to amend the funda- 
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mental Rights cannotbe held to be included within the constitutent powers conferred 
on Parliament by the said Article. We have already held that a fair and reasonable 
construction of Article 368 does not justify this assumtpion. Tłe other assumption 
which this argument makes, and must of necessity make, is that if the power to amend 
the fundamental rights is not included in Article 368 as it stands, it cannot ever 
be included within its purview ; because unless it is assumed that the relevant power 
car never be included in Article 368, it would be unrealistic to propound the theory 
that the fundamental rights are eternal, inviolate, and not within the reach of any 
subsequent constitutional amendment. It is clear that Article 368 itself can be 
amended by Parliament, though clause (e) of the proviso requires that before amend- 
ing Article 368, the safeguards prescribed by the proviso must be satisfied. In 
other words, even if the powers to amend the fundamental rights were not included 
in Article 368, Parliament can, by a suitable amendment of Article 368, take those 
powers. ‘Thus, the second assumption underlying the argument about the immuta- 
ble character of the fundamental rights is also not well founded. i 


There is one more point to which we would like to refer. In the case of Sankari 
Prasad}, this Gout has observed that the question whether the latter part of Article 
31-B is too widely expressed, was not argued before it, and so, it did not express any 
opinion upon it. This question has, however, been argued before us, and so, we would 
like to make it clear that the effect of the last clause in Article 31-B is to leave it open 
to the respective legislatures to repeal or amend the Acts which have been included 
in the Ninth Schedule. In other words, the fact that the said Acts have been in- 
cluded in the Ninth Schedule with a view to make them valid, does not mean that 
the legislatures in question which passed the said Acts have lost their competence 
to repeal them orto amend them. That is one consequence of the said provision. 
The other inevitable consequence of the said provision is that if a legislature amends 
any of the provisions contained in any ofthe said Acts, the gmended provision 
would not receive the protection of Article 31-B andits validity may be liable to be 
examined on the merits. 


Before we part with this matter, we would like to onserve that Parliament 
may consider whether it would not be expedient and reasonable to include the 
provisiors of Part III in the proviso to Article 368. {tis not easy to appreciate why 
the Constitution-makers did not include the said provisions in the proviso when 
Article 368 was adopted. In re. the Berubart Union and Exchange of Enclaves?, this 
Court had pointed out that amer.dment cf Article 1 of the Constitution consequent 
upor the cesSion of any part of the territory of India in favour of a foreign State, 
does not attract the safeguard prescribed by the proviso to Article 368, because 
neither Article 1 nor Article 3 is included i. the list of entrenched provisions of the 
Constitution enumerated in the Proviso ; and it was observed that it was not for 
this Court to enquire or corsider whether it would not be appropriate to include 
the said two articles under the proviso, and that it was a matter for Parliament to 
consider and decide. Simuarly it seems somewhat anomalous that any amend- 
ment of the provisions contained in Article 226 should fall under the proviso but 
not an amendment of Article 32° Article 226 confers on High Courts the power 
to issue certain writs, while Article 32 which itself is a guaranteed fundamental 
right enables a citizen to move this Court for similar writs. Parliament may con- 
sider whether the anomaly which is apparent in the different modes prescribed by 
Article 368 for amending Articles 226 and 32 respectively. should not be remedied. 
by including Part III itself in the proviso. If that is done, difficult questions as to 
whether the amendment made in the provisions of Part III substantially, directly 
and materially affects the jurisdiction and powers of the High Courts under Article 
226 may be easily avoided. 


In the result, we hold that the impugned Act is constitutionally valid. The 
petitions, accordingly, fail and are dismissed. There will be no order as to costs. 
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Hidayatullah, 7.:—I have had the privilege of reading the judgment just deli- 
vered by my lord the Chief Justice. I agree with him that there is no force in the 
contention that the 17th Amendment required for its valid enactment the special 
procedure laid down in the proviso to Article 368. It would, of course, have been 
necessary if the amendment had sought to make a change in Article 226. This 
eventuality cannot be said to have arisen. Article 226 remains unchanged after 
the amendment. The proviso comes into play only when the article is directly 
changed or its ambit as such is sought to be changed. What the 17th Amendment 
does is to enlarge the meaning of the word ‘estate’ in Article 31-A and to give 
protection to some Acts passed by the State Legislatures by mcluding them in the 
Ninth Schedule under the shield of Article 31-B. ‘These Acts promoted agrarian. 
reform and but for the inclusion in the Ninth Schedule they might be arsailed by 
the provisions of Articles 14, 19 or 31 of the Constitution. Some of the Acts were in. 
fact successfully atsailed but the amendment makes them effective and invul- 
nerable to the three articles notwithstanding Article 13 of the Constitution. In 
Sri Sankari Prasad’s case}, when the Constituticn (First Amendment) Act was passed. 
and Articles 31-A and 31-B and Ninth Schedule were introduced, the effect of that 
amendment on Article 226 was considered and it was held that the Amendment 
had not the effect visualised by the Proviso to Article 368. The reasoning in that 
case on this point applies mutatis mutandis to the 17th Amendment. 


I find, however, some difficulty in accepting a part of the reasoning in Sankari 
Prasad’s case! and my purpose in writing a separate judgment is to say that I decide 
the present cases without the assistance of that reasoning. I shall brisfly indicate 
what that reasoning is and why I have doubts. In Sankari Prasad’s case+, it was 
contended that by Article 13 (2) the fundamental rights in Part III of the Consti- 
tution were put beyond the reach of Article 368 and outside the power of amend- 
ment conferred on Parliament by Article 368. This argument was considered. 
** atiractive ” but was rejected because of certain “‘ important considerations’? which it 
was held pointed “‘ to the opposite conclusion ™. ‘Two reasons alone appear to. 
have weighed with this Court. The fir:t is that as constitutional Jaw is distinguish- 
able from other municipal laws and as there is no “clear indtcatton”’ to be found 
that the fundamental rights are “immune from constitutional amend > only the 
invasion of the fundamental rights by laws other than constitutional laws must 
be the subject of the prohibition in Article 13 (2). Article 13 may be quoted at this 
stage : 

“13, Laws inconsistent with or in derogation of the fundamental rights. 

(1) All laws in force in the territory of India immediately before the commencement of this 
Constitution, in so far as they are inconsistent with the provisions of this Part, shall, to the extent of 
such inconsistency, be void. 

(2) The State shall not make any law which takes away or abridges the rights conferred by this 
Part and any law made in contravention of this clause shall, to the extent of the contravention be void. 

(3) In this article, unless the context otherwise, requires,— 

(a) “law” includes any Ordinance, order, bye-law, rule, regulation, notification, custom or 
usage having in the territory of India the force of law ; 

(b) k * * k * me 


It is true that there is no complete definitior. of the word “Jaw” in the article but it 
is significant that the definition does not seek to exclude constitutional amendments 
which it would have been easy to indicate in the definition by adding “ but shall not 
include an amendment of the Constitutton”’. The meaning is also sought to be enlarged 
not curtailed. The meaning of Article 13 thus depends on the sense in which the word 
“law ” in Article 13 (2) is to be understood. Ifan amendment can be said to fall. 
within the term “‘ law ”, the fundamental rights become “‘ eternal and inviolate ”’ 
to borrow the language of the Japanese Constitution. Article 13 ,is then on par 
with Article 5 of the American Federal Constitution in its immutable prohibition. 
as long as it stands. But the restricted meaning given to the word “‘law’? prevents 
this to be held. There is a frtori 1easoning without consideration.of the text of the 
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articles in Part III. The Articles use the language of permanency. I am of opi- 
nion that there are indications in the Constitution which needed tobe considered 
and 1 shall mention some of them later as illustrations. 


The next reason was that Article 368 was ‘‘ perfectly general” aad allowed 
amendment of “ the Constitution, without any exception whatsoever” and therefore 
Article 13 (2) did not cover a constitutional amendment. It was observed in this 
connection that if it was considered necessary to save fundamental rights a clear 
proviso in Article 368 would have conveyed this intention without any doubt. To 
my mind the easiest and most obvious way was to say tha. the word “law” in Article 
13 did not include an amendment of the Constitutioa. It was finally concluded as 
follows :— 

S eo e * In short, we have here two articles each of which is widely phrased, 
but conflicts in its operation with the other. Harmonious construction requires that one should be 
read as controlled and qualified by the other. Having regard to the considerations adverted to above, 
we are of opinion that in context of Article 13 “law” must be taken to mean rules or regulations made 
in exercise of ordinary legislative power and not amendments to the Constitution made in exercise of 
constituent power, with the result that Article 13 (2) does not affect amendments made under Article 


368.” -> 

- At the hearing reliance was not placed on Article 13 (2) but emphasis was laid. 
on the amendment of Article 226. Mr. R V. S. Mani did, however, refer to the 
provision for the suspension of fundamental rights as showing that unless suspended 
in an emergency, Part IIL must stand unchanged and he referred to Article 32 (4). 
For the disposal of these cases I indicate my view that on the arguments before us 
I must hold that as decided in Sankari Prasad’s case! Article 226 is not sought to be 
changed by the 17th Amendment. But I make it clear that I must not be under- 
stood to have subscribed to the view that the word “‘law’’ ia Article 13 (2) does not 
control constitutional amendments. I reserve my opinion on that case for I appre- , 
hend that it depends on how wide is the word “law” in that Article. The pro- 
hibition in that article may have to be read in the light of declaratiors in the various 
articles in Part III to find out the proper meaning. Though I do not express a 
final opinion I give a few examples. Take for instance Article 32. It reads: 

“39, “Remedies for enforcement of rights. 

(1) The right to move the Supreme Court by appropriate proceedings for the enforcement of 
the rights conferred by this part is guaranteed. 

(2) The Supreme Court shall have power to issue directions or orders or writs in the nature of 
habeas corpus, mandamus, Prenat de warranto and emtiorari, whichever may be appropriate, for the 
enforcement of any of the rights conferred by this Part. 

(3) Without prejudice to the powers conferred on the Supreme Court by clauses (1) and (2), 
Parliament may by law empower any other Court to exercise within the local limits of its jurisdiction 
all or any of the powers exercisable by the Supreme Court under clause (2). 

(4) The right guaranteed by this article shall not be suspended except as otherwise provided 

for by the Constitution.” 
It is prima facie at least, reasonable to think that if clauses (1) and (4) of this Article 
were included in Part XX (Amendment of the Constitution) that would have made 
the guarantee absolute against any amendment. It is a matter for consideration 
whether this guarantee is any the less because the article is in another Part. The first 
clause assures a guaranteed remedy. That guarantee is equally against legislative 
and executive actions. Part III is full of declarations of what the legislatiure can 
do and what it cannot do. The guarantee covers all those actions which are not 
open to the legislature and the executive. If it held that the guarantee is inviolable 
would not the guarantee of the remedy make the rights equally protected ? 


Another provision, namely, the Preamble of the Constitution is equally vital 
to our body politic. In Zn re: The Berubari Union and Exchange of Enclaves*, it is 
held that although the preamble is the key to the mind of the Constitution-makers, 
it does not form part of the Constitution. Perhaps, in one sense, it does not but, 
in another sense, it does. Our Preamble is more akin in nature to the American 
Declaration of Independence (4th July, 1776) than to the Preamble to the Consti- 

—— 
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(ution of the United States. It does not make any grant of power but it gives a 
direction and purpose to the Constitution which is reflected in Parts III and IV. 
Is it to be imagined that a two-thirds majority of the two Houses at any time is all 
that is necessary to alter it without even consulting the States? Itis not even 
included in the proviso to Article 368 and it is difficult to think that as it has not 
the -protection of the Proviso it must be within the main part of Article 368. 


Again, Article 13 (1) rendered void the laws in force in the territory of India 
which conflicted with Part III. Can it be said that Article 1 3 may be repealed 
retrospectively and all those statutes brought back to life? Because of successive 
amendments we have seen many taces of Article 31-A. It is for consideration whether 
Article 13 was not intended to streamline all existing and future laws to the basic 
requirements of Part III. Or is the door left open for reversing the policy of our 
Constitution from time to time by legislating with a bigger majority at any given 
time not directly but by constitutional amendments. Is it possible to justify such 
amendments with the aid of the proviscs in Article 19 whi h permit the making of 
laws restricting the freedoms but not by ignoring Arti-le 1 3 and relying solely on 
Article 368 ? 

I am aware that in A. K. Gopalan v. Stute of Madras, Kania, C.J., said : 

ee. * * * the,inclusion of Article 13 (1) and (2) in the Constitution appears 

to be a matter of abundant caution. Even in their absence, if any of the fundamental rights was 
infringed by any legislative enactment, the Court has always the power to declare the enactment, to 
the extent it transgresses the limits invalid.” 
The observation is aot clear in its meaning. ‘There was undoubtedly a great pur- 
pose which this article achieves. It is probable that far from belitiling the import- 
ance of Article 13 the learned Chief Justice meant rather to emphasize the import- 
ance and the commanding position of Fundamental Rights in that even without 
Article 13 they would have the same effect on other laws. To hold that Article 1 3 
is framed merely by way of abundant caution, and serves no additional or intrinsic 
function of its own, might. by analogy persuade us to say the sam» of Article 32 (1) 
because this Court would do its duty under Article 32 (2) even in the absence of the 
guarantee. 

I would require stronger reasons than those given in Sankari Prasad’s case? to 
make me accept the view that Fundamental Rights were not really fundamer tal 
but were intended to be within the powers of amendment in common with tre other 
parts of the Constitution and without the concurrence of the States. No doubt 
Article 19 by clauses numbered 2 to 6 allows a curtailment of rights in the public 
interest. This shows that Part III is not static. It visualises change and progress 
but at the same time it preserves the individual rights. There is hardly any measure 
of reform which cannot be introduced reasonably, the guarantee of individual 
liberty notwithstanding. Even the agrarian reforms could have been partly tarried 
out without Articles 31-A and 31-B but they would have cost more to the public 
exchequer. The rights of society are made paramount and they are placed above 
those of the individual. This is as it should be. But restricting the Fundamental 
Rights hy resort to clauses 2 to 6 of Article Ig is one thing and removing the rights 
from, the Constitution or debilitating them by an amendment is quite another. 
This is the implication of Sankari” Prasad’s case®. It is true that such things would 
never be, but one is concerned to know if such a doing would he possible. 


it may be said that the words of Article 368 are quite explicit. Article 368 
does not give power to amend “‘any provision ° of the Constitution. At least the 
article does not say so. Analysed by the accepted canous of interpretation it is 
found to lay down the manner of the amendment cf “ this Constitution” but by 
“this Gonstitution ” it does not mean each individual article wherever found and 
whatever its language and spirit. The Constitution itself indicates in same places 
a contrary intention expressly (See Articles 4, 169 and the former Article 240) 
and in some others by implication (See Article 11). What Article 368 does is to 


"1. (1950) 2 M.L.J. 42 : (1959) SCJ. 174: 2, (1951) S.C.J. 775: (1951) 2 M.L.J. 683 
(1950) S.G.R. 88, 100 : A.I.R. 1950 S.Č. 27. (1952) S.G.R. 89: A.LR. 1951 S.C. 458. 


S—10 


74 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1965 


lay down the manner of amendment and the necessary conditions for the effectiveness of 
the amendment. The contrast between the opening part aud the proviso does not 
show that what is outside the Proviso is necessarily within the powers of amendment. 
The Proviso merely puts outside the exclusive power of Parliament to amend those 
provisions on which our federal structure rests. It makes it incumbent that a 
majority of the States should also agree. The Proviso also preserves the structure of 
the higher judiciary so vital to a written Constitution and to a Democracy such as 
ours. But the article nowhere says that the preamble and every single article 
of the Constitution can be amended by two-thirds majority despite any permanency 
in the language and despite any historical fact or sentiment.’ 


The Constitution gives so many assurances in Part II} that it would be difficu't 
to think that they were the play things of a special majority. To hold this would 
mean jrima facie that the most solemn parts of ovr Constitutior stand on the same foot- 
ing as any other provision and even on a less firm ground than that on which ‘the 
articles mentioned in the Proviso stand. The anomaly that Article 226 should be 
somewhat protected but not Article 32 must give us pause. Article 32 does not 
erect a shield against private conduct but against State conduct including the legis- 
latures (See Article 12). Can the legislature take away this shield ? Perhaps by 
adopting a literal construction of Article 368 one can say that. But Iam rot 
inclined to play a grammiarian’s role. As at present advised I can only say that the 
power to make amendments ought not ordinarily to be a means of escape from 
absolute constitutional restrictions. 


For these reasons though I agree with the order proposed, I would not like to 
be understood to have expressed a final opinion on the aspect of the case outlined 
above. 

Mudholkar, 7.—I have seen the judgments ot my Lord the Chief Justice and 
my brother Hidayatullah and I agree that the Writ Petitions should be dismissed. 


Of the Various contentions raised in Sankari Prasad Singh Deo v. Union of India 
and State of Bihar’, in which the Constitution (First Amendment) Act, 1951, was 
challenged before this Court only two would be relevant in the context of the Consti- 
tution (Seventeenth Amendment) Act, 1964. They are: (a) whether the Amend- 
ment Act inso far as it purports to take away or abridge the rights conferred by Part 
TTI of the Constitution falls wihin the prohibition of Article 13 (2) and (b) whether 
Articles 31-A and 31-B seek to make changes in Articles 132, 136 or 2260r in any of 
the Lists in the Seventh Schedule and, therefore, the requirements of the proviso 
to Article 368 had to be satisfied. ‘Both these contentions were negatived by this 
Court. The first contention has not been raised in the arguments before us and 
the attack on the Seventcenth Amendmeat Act was based only on the second con- 
tention. Most of the grounds which learned Counsel urged before us were the same 
as those urged in the earlier case. Some additional argumerts were also urged 
before us but, as my Lord the Chicf Justice has pointed out, they are unsubstantial. 
An sttempt was made by Mr. Mani, learned Counsel for the petitioners, to per- 
suade us to reconsider the decision in the earlier case with regard to the second con- 
tention. As, however, no case was made out by him for reconsideration of that 
decision we intimated to him that we do not propose to reconsider it. i 


Since my Lord the Chief Justice in his judgment has dealt with the first conten- 
tion also and expressed the view that the previous decision is right I think it necessary 
to say, partly for the reasons stated by my learned brother Hidayatullah and partly 
for some other reasons, that I would reserve my opinion on this question and that 
I do not regard what this Gourt has held in that case as the last word. 


It seems to me that in taking the view that the word “ law ” occurring m Article 
13 (2) of the Constitution excludes an amendment to the Constitution this Gouit 
has not borne in mind some important considerations which would be relevant for 
the purpose. The langdage of Article 368 is plain enough to show that the action. 
of Parliament in amending the Constitution is a legislative act like one in exer- 
of Parhament T E a 
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cise of its normal legislative power.. The only difference in respect of an amend- 
ment of the Constitution is thatthe Bill amending the Constitution has to be passed 
by a special majority (here Ihave in mind only those amendments which do not 
attract the proviso to Article 368). The result ofa legislative ac tion of a legislature 
cannot be other than * law ’ aud, therefore, it seems to me that the fact that the legis- 
lation deals with the amendment of a provision ofthe Constitution would not make 
its result any the less a ‘law’. Article 368 does not say that when Parliament 
makes an amendment to the Constitution it assumes a different capacity, that of a 
constitutent body. As suggested by my learned brother Hidayatullah it 1s open 
to doubt whether this Article confers any such power upon Parliament. But even 
assuming that it does, it can only be regarded as an additional legislative power. 


Then again while the Constitution as originally framed can only be interpreted 
by a Gourt cf law and the validity of no provision therein can be challenged the 
same cannot be said of an amendment to the Constitution. For an amendment to 
be treated as a part of the Constitution it must in fact and in law have become a 
part of the Constitution. Whether it has become a part of the Constitution is thus a 
question open to judicial review. It is obvious that an amendment must comply 
with the requirements of the Constitution and should not transgress any of its pro- 
visions. Where, therefore, a challenge is made before the Court on the ground that 
no amendment had in fact been made or on the ground that it was not a valid amend- 
ment it will be both the duty of the Court as well as be within its power to cxamine 
the question and to pronounce upon it. This is precisely what a Court is compe- 
tent to do in regard to any other law, the validity of which is impugned before ıt. 


_case*, and I think that they do merit consideration. 


My Lord the Chief Justice has observed that though in A. K. Gopalan v. The State 
of Madras*, Patanjali Sastri, J., (as he then was) bas said that fundamental rights are 
those rights which the people have reserved for themselves that learned Judge has 
emphatically stated in In re The Delhi Laws Act, 19123, that Parliament, acting within 
the limits of its legislative power, has plenary powers of legislation which are as 
large and which are of the same nature as those of the British Parliament and rejected 
the suggestion that Parliament is the delegate of the people in whom sovereignty 
rests. But does it follow that the learned Judge has departed from his earlier view ? 
No reference was made by him in Sankari Prasad’s case, to his observations though 
they needed to be explained. -In the Delhi Laws Act case*®, he has undoubtedly 
said that Parliament enjoys plenary powers of legislation. That Parliament has 
plenary powers of legislation within the circumscribed limits of its legislative power 
and cannot be regarded as a delegate of the people while exercising its legislative 

wers is a well accepted position. The fact, however, remains that unlike the British 
Palai our Parliament, like every other organ of the State. can function cnly 
within the limits of the powers which the Constitution has conferred upon it. This 
would also be so when, in the exercise of its legislative power, it makes an amend- 
ment to the Constitution or to any of its provisions. lt would, therefore, appear 
that the earlier observation of Patanjali Sastri, J., cannot be regarded as inconsistent 
with what he has said in the Delhi Laws Act case*. At any rate, this is an aspect of 
the matter which requires further consideration, paticularly because the same learned 
Judge has not adverted to those observations in Sankari Prasad’s caset. It is true that 
by virtue of section 8 of the Indian Independence Act, 1947, it was upon the Consti- 
tuent Assembly which framed the Constitution and not upon the people of India— 
that sovereignty devolved after the withdrawal of the British power. But both the 
“ Objectives Resolution” adopted by the Constituent Assembly on 22nd January, 
1947, and the Preamble to the Constitution show that this sovereign body 
framed the Constitution m the name ofthe people of India and by virtue of the 
powers derived from them. In the circumstancs it would have to be considered 


Neither of these matters appears to have been considered in Sankari Prasad’s 
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whether Patanjali Sastri, J., was not right in saying that the Fundamental Rights 
are the minimum rights reserved by the people to themselves and they are, there- 
fore, unalterable. 


It 1s true that the Constitution does not directly prohibit the amendment of 
Part III. But it would indeed be strange that rights which are considered to be 
fundamental and which include one which is guaranteed by the Constitution 
(vide Article 32) should be more easily capable of being abridged or restricted than 
any of the matters referred to in the proviso to Article 368 some of which are per- 
haps less vital than fundamental rights. It is possible, as suggested by my learned 
brother, that Article 368 merely lays down the procedure to be followed for amend- 
ing the Constitution and does not confer a power to amend the Constitution which, 
I think, has to be ascertamed from the provision sought to be amended or other 
relevant provisions or the preamble. The argument that if fundamental rights are 
regarded as unchangeable it will hamper legislation which the changing needs of a 
dynamic society may call for in future is weighty enough and merits consideration. 
It is possible that there may be an answer. The rights enumerated in Article 19 (1) 
can be subjected to reasonable restrictions under clauses (2) to (6) of Article 19 
and the other fundamental rights—or at least many of them—can perhaps be adapted 
to meet the needs of a changing society with the aid of the directive principles. 
For, Article 37, the second Article in Part IV which deals with ‘ Directive Principles 
of State Policy ’, imposes a duty on the State to apply those directive principles in 
making laws. These principles are also fundamental in the governance of the 
country and the provisions cf Part III of the Constitution must be interpreted 
harmoniously with those principles. This is also an aspect of the matter which 
requires consideration. 

We may also have to bear in mind the fact that ours is a written Constitution. 
The Constituent Assembly which was the repository of sovereignty could well 
have created a sovereign Parliament on the British model. Butinstead it enacted a 
written Constitution, created three organs of State, made the Union executive res- 
ponsible to Pailiament and the State executives to the State legislatures ; erected a 
federal structure and distributed legislative power between Parliament and the 
State legislatures, recognised certain rights as fundamental and provided for their 
enforcement ; prescribed forms of oaths of office or affirmations which r-quire those 
who subscribe to them to owe true allegiance to the Constitution and further 
require the members of the Union Judiciary and of the higher Judiciary in the States, 
to uphold the Constitution. Above all, ıt formulated a solemn and dignified 
preamble which appears to be an epitome of the basic features of the Constitution. 
Can it not be said that these are indicia of the intention of the Constituent Assembly 
to give a permanency to the basic features of the Constitution ? 


It 1s also a matter for consideration whether making a change in a basic feature of 
the Constitution can be regarded merely as an amendment or would it be, in effect, 
rewriting a part of the Constitution ; and if the latter, would it be within the pur- 
view of Article 368 ? 


The Constitution bas enjoined on every member of Parliament before entering 
upon his office to take an oath or make an affirmation to the effect that he will 
bear true faith and allegiance to the Constitution. On the other band under Article 
368 a procedure is prescribed for amending the Constitution. If upon a literal 
interpretation of this provision an amendment even of the basic features of the 
Constitution would be possible, it will be a question for consideration as to how 
to harmonise the duty of allegiance to the Constitution with the power to make an 
amendment to it. Could the two be harmonised b, excluding from the procedure 
for amendment, alteration of a basic feature of the Constitution? It would be of 
interest to mention that the Supreme Court of Pakistan has, in Mr. Fazlul Qader 
Chowdhry v. Mr. Mohd. Abdul Hague, held that franchise and form of Government 
are fundamental features of a Constitution and the power conferred upon the Presi- 
dent by the Constitution of Pakistan to remove difficulties does not extend to making 
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an alteration in a fundamental feature of the Constitution. For striking down the 
action cf the President under what he calls ‘sub-constitutional power’ Cornelius, 
C.J., relied on the Judges’ oath of office. After quoting the following passage from 
Cooley’s Constitutional Limitations : 

“For the constitution of the State is higher in authority than any law, direction, or order made 
by anybody or any officer assuming to act under it, since such body or officer must exercise a delegated 
authority, and one that must necessarily be subservient to the instrument by which the delegation is 


made, any case of conflict the fundamental law must govern, and the act in conflict with it must 
be treated as of no legal validity. ” 


the learned Chief Justice observed : 


“To decide upon the question of constitutional validity in relation to an act of a statutory 
authority, how-high-so-ever, is a duty devolving ordinarily upon the superior Courts by virtue of their 
office, and in the absence of any bar either express or implied which stands in the way of that duty 
ig as in respect of the Order here in question it is a responsibility which cannot be avoided.” 

P» š 


The observations and the passage from Cooley, quoted here for convenience support 
what I have said earlier regarding the power cf the Courts to pronounce upon the 
validity of amendments to the Constitution. 


The Constitution indicates three modes of amendments and assuming that the 
provisions of Article 368 confer power on Parliament to amend the Constitution, 
it will still have to be considered whether as long as the Preamble stands unamended, 
that power can be exercised with respect to any of the basic features of the Consti- 
tution. i 


To illustrate my point, as long as the words ‘sovereign democratic republic ’ 
are there, could the Constitution be amended so as to depart from the democratic 
form cf Government or its republic character? If that cannot be done, then, as 
long as the words *“‘ Justice, social, economic and political, etc.’’, are there could any 
of the sights enumerated in Articles 14 to 19, 21, 25, 31 and 32 be taken away ? 
If they cannot, it will be for consideration whether they can be modified. 


It has been said, no doubt, that the preamble is not a part of our Cor stitution. 
But, I think, that if upon a comparison of the Preamble with the broad features of 
the Constitution it would appear that the preamble is an epitcme of those features 
or, to put it differently if these features are an amplification or concretisation of the 
concepts set out in the Preamble it may have to be considered whethcr the Preamble 
is not a part of the Constitution. While considermg this questien it would be of 
relevance to bear in mind that the Prédmble is not of the common run such as is 
to be found in an Act of a legislature. It has the stamp of deep deliberation and 
is marked by ,recision. Would this not suggest that the framers of the Consti- 
tution attached special significance to it? 


In view of these considerations and those mentioned by my learned brother 
Hidayatullah I fee] reluctant to express a definite opinion on the question whether 
the word ‘law’ in Article 13 (2) of the Constitution excludes an Act of Parlia- 
ment amending the Constitution and also whether it ıs competent to Parliament 
to make any amendment at all to Part III of the Constitution. 


In so far as the second contention 1s concerned I generally agree with whet my 
Lord the Chief Justice has said but would only like to add this : Upon the assump- 
tion that Parliament can amend Part III of the Constitution and waz, therefore, 
competent to enact therein Articles 31-A and 31-B as also to amend the definition 
of “ estate °’, the question still remains whether it could validate a State law dealing 
with land. I take it that only that legislature has power to validate a Jaw which 
has the power to enact that law. Since the agrarian laws included in the Ninth 
Schedle and sought to be protected ly Article 31-B could not have been enacted by 
Parliament, would it be right to say that Parliament could validate them? If 
Parliament could amend Part III it could, indeed, remove the impediment in the 
way cf the State Legislatures by enacting Article 31-A and amending the defini- 
tion of ‘estate’. But could it go to the extent it went when it enacted the First 
Amendment Act and the Ninth Schedule and has now added 44 more agrarian laws 
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to it? Or was it incompetent to it to go beyond enacting Article 31-A in 1950 
and now beyond amending the definition of estate? This, however, docs not appear 
to have been considered in Sankari Prasad’s caset, nor was such an argument advan- 
ced before us in this case. I am only mentioning this to make it clear that even in 
so far as the second contention is concerned I base my decision on the narrow ground 
that upon the arguments advanced before us no case has been made out for striking 
down the Seventeenth Amendment. 

As indicated in the judgment of my Lord the Chief Justice an amendment made 
by resort to the first part of Article 368 could be struck down upon a ground such 
as taking away the jurisdiction of the High Courts under Article 226 or of this Gourt 
under Article 136 without complying with the requirements of the proviso. To 
this I would like to add thet it the effect of an amendment 1s to curtail substantially, 
though indirectly, the jurisdiction cf High Courts under Article 226 or of this Gourt 
under Article 136 and recourse has not been had to the proviso to Article 368 the 
question whether the amendment was a colourable exercise of power by Parlia- 
ment will be relevant for consideration. 

Before I part with this case I wish to make it clear that what I have said in 
this judgment is not an expression of my final opinion but only an expression of 
certain doubts which have assailed me 1egarding a question of paramount importance 
to the citizens of our country : to know whether the basic features of the Constitution 
under which we live and to which we owe allegiance are to endure for all time— 
or at least for the foreseeable future-—or whether they are no more enduring than 
the smplemental and subordinate provisions of the Constitution. 

K.G.S. — Petitions dismissed. 
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Hindu Law—Joint family—Acquisition of property in nams of coparcensrs— When treated as joint family 
property—Karta—When liable to account for his past dealings and income of the joint family properties. 
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The Judgment of the Court was delivered by 

Des Gupta, J.—Three brothers, Ramakrishna, Narayanaswamy and Mahadeva, 
who are eighty-three, seventy-nine and sixty-nine years of age respectively, are 
the main figures in this Litigation. After their father’s death in 1908 the three 
brothers continued as members of a joint family. The eldest brother, Ramakrishna 
became under the law the Karta of the family. When the father died the family 

‘ was possessed of about 10 acres ofland. But he had also left scme debts and one of 
the first acts which Ramakiishna had to do as the Manager was the repayment of 
those debts. Ramakrishna had become the Karam in Narasingampettai in 

` 1902 and even during his father’s life tıme started acquiring property. Property 
to the extent of about 25 acres was acquired for the joint family between the years 
1gi1 to 1931. In 1927 Ramakrishna had been transferred to the bigger village of 
Vepatthu and continued to be there till 1930. On his retirement in that year 
his son Vcukatarama succeeded him as the Karnam of Vepatthur. Between 1931 
to 1946 properties in Vepatthur and other villages were acquired in the name of 
Ramakrishna’s son Venkatarama, his wife Mangalathammal, his grandson 
(Veokatarama’s son) Mahalingam. Scme property was acquired also in the 
name of Mangalathammal’s brother Raja Ayyar. Monies wcre also invested 
in loans in the names of Ramakrishnan’s wife, Mangalathammal, his son Venkata- 
rama and his grandson, Mahalingam. 

The second brother Narayanaswami became a Vakil’s clerk in Kumbakonam 
in 1910. The third brother Mahadeva-who was a boy of thirteen at the time of 
his father’s death was put into the medical school and qualified as a doctor. He 
was in servie as a Sub-Assistant Surgeon at the time when the present suit was 
instituted by Narayanaswamy. Both of them earned well and have admittedly 
acquired properties for themselves out uf their own earnings. 

As catly as the thirties feelings became strained between Ramakrishna, the 
eldest b-other and Narayanaswami, the second brother. Mahadeva who had to 
remain away at different places in connection with his service demanded partition 
cf the joint family properties and in this Narayanaswami also seems to have joined 
him. The extreme action of going to Courts was however not taken so long as 
mother was alive. She died early in 1945 at the age of go years. In December, 
(12th December) 1946, Narayanaswami sent a lawyer’s notice to Ramakrishna 
infwhich he claimed that not oniy the 25 acres acquired between 1911 and 1931 
but also the properties acquired in the name of Ramakrishna’s wife, his son and 
brother-in-law had been acquired with the income of the family and formed part 
of the joint family properties. He claimed also in this notice that family funds of 
about Rs. 25,000 was in the hands of Ramakrishna in the shape of cash and Benami 
investments. He demanded a partition of all thsse properties and of the cattle and 
other movable properties owned by the family. He also called upon Ramakrishna 
to account for the income derived from the family properties ‘‘for the last three 
years at Icast.” In all these he claimed a one-third share. - 


To this Ramakrishna replied on 31st December, 1946. He stated that the 
joint family properties consisted only of 10 acrés left by their father and about 
25 acres acquired later on and denied that the other properties belonged to the 
family. Soon after this, on the 1st February, 1947, Narayanaswami brought this 
suit for partition and accounts in the Court of the Subordinate Judgs, Kumbakonam. 
The eldest brother Ramakrishna was impleaded as the first defendant ; Mahadeva 
the third brother, was the second defendant. Ramakrishna’s son Venkatarama, 
his wife Mangalathammal! and his brother-in-law Raja Iyer were impleaded as the 
third, fourth and the fifth defendants respectively. Mahalingam was impleaded 
as the sixth defendant. Two other minor sons of Venkatarama were also impleaded. 
They are the seventh and the eighth defendants in the case. 


The plaintiff’s case was short and simple. He claimed that Ramakrishna as 
the Karta of the joint family managed the family properties and acquired properties 
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with the family funds from 1911 to 1946. He thus claimed that not only the 34 
acres and 58 cents of land in the village Kumarakshi (mentioned in the A Schedule) 
which the first defendant Ramakrishna admitted to be joint family property but 
also properties mentioned in the Schedules B, B-1 and B-2, and C, G-1 and C-2 and 
D for which the sale deeds stood in the name of Ramakrishna’s wife or son or grand- 
son or brother-in-law were joint family properties. He claimed also that between 
1931 and 1946 Ramakrishna, the Karta, had invested family funds in the name of 
his wile, his son and his grandson and these were also joint family properties. The 
movabie properties claimed to be joint family properties were mentioned in Schedule 
A-2 while the house in Thiagarajapuram, also claimed to be joint family property 
was mentioned in Schedule A-1. The plaintiff prayed for allotment to him of 
one-third share of these properties by division in metes and bounds into three 
equal shares. He further prayed for a direction on the first defendant to account 
for the management of the family properties for three years and for payment to 
the plaintiff of his share in the amount that may be found due. 


The second defendant Mahadeva generally supported the plaintiff though 
as regards the years, 1940, 1941, 1942 and 1943 his case in the written statement 
was that it was the plaintiff Narayanaswamy and not the first defendant who collect- 
ed the income from the joint family properties. For these four years, he pleaded 
that the plaintiff was liable to render an account while for the remaining period 
the first defendant was said to be liable. Ina schedule to his written statement he - 
mentioned several other items of properties which he claimed belonged to the joint 
family though one of the sale deeds stood in the name of the sixth defendant 
Mahalingam and the other in the name of the fifth defendant Raja Ayyar. The 
other defendants contested the suit. 


The first defendant’s case was that though on his father’s death he became in 
law the Karta of the joint Hindu family the actual management was carried on by 
the mother till 1940 and fiom 1940 till the mother’s death in 1945 by the plaintiff 
Narayanaswami. It was only after the mother’s death that he has taken up the 
management of the properties. He pleaded that of the properties mentioned in 
the plaint only 34.58 acres mentioned inthe Schedule-A formed the joint family 
property. (In addition to some of the movable properties mentioned in Schedule 
A-2). He further pleaded that a house in Kumbakonam town which was acquired 
by the plaintiff in his own name as also some lands in Manalur village in Kumba- 
konam, Rs. 8,000 in cash which the plaintiff had obtained on sale ot certain lands 
also formed part of the joint family property. 


His wife Mangalathammal, the fourth defendant, also pleaded that the pi operties 
and the investments standing in her name were made by her on her own account 
with the monies which her husband Ramakrishna gave to her from his own earnings. 
These therefore were not part of the joint family property and consequently not 
liable to partition. 


The third defendant (Venkatarama’s) case was that the purchases of land and 
investments of money standing in his name were all witk Fis own earnings since he 
became karnam and did not form part of the joint family property. As regards 
what stood in the name of his son Mahalingam, the third defendant, pleaded that 
these were with his own carnings. The fifth defendant also pleaded that whatever 
stood in his name was acquired by him with his own money and did not form part 
of the joint family of the plaintiff and his brothers. 


The learned Subordinate Judge held on a consideration of the evidence that 
the plaintiff's case that the eldest brother Ramakrishna managed the family property 
as the Karta from and after their father’s death in 1908 till the date of the suit had 
been established. He also came to the conclusion that in about 1931 Ramakrishna 
had with him an accumulated income of about Rs. 14,000 belonging to the family 
and but very little money of his own. From these findings it was an easy step to 
hold, as the learned Judge did, that the immovable properties mentioned in Schedule 
A, A-1, B, B-1, G, G-1, C-2 and D as also item 5 in Schedule B-2 were all properties 
belonging to the jointfamily. Out of these he found that the properties in Schedule 
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A-1, that is, a house in Thiagarajapuram had been given away to the 
sister Rukmaniammal and was no longer a joint family property and therefore not 
liable to division. The rest of the properties, he held was liable to be divided 
among the three brothers the plaintiff and the defendants 1 and 2. The Court 
also held that the mortgages and promissory notes on which money had been 
lent in the names of defendants 3 to 5 belonged to the joint family with the exception 
of a few standing in the name of the third defendant (Venkatarama) which was held 
to be the third defendant’s personal property. A preliminary decree was made by 
the Court in accordance with these findings with a direction that an account be 
taken with reference to income of the properties in Schedule A, A-1, B, B-1, C, 
C-1 and D and Item 5 in Schedule B-2 and the house at Kumbakonam mentioned 
in the Schedule to the first defendant’s written statemcnt, for three years prior to 
the date of the suit and from the date of the suit till the passing of the fina: decree. 
As regards the properties in Schedule A it was directed that the accounting will 
cease from the date on which the parties took possession of their shares in accordance 
with the interim deciec. 


Against this decision the first defendant appealed to the High Court of Judicature 
at Madras. The plaintiff also filed an appeal challenging the decision of the 
Subordinate Judge that the house in Kumbakonam was a joint family property. 
The High Court allowed the plaintiff’s appeal holding that the Kumbakonam 
house was a separate self acquisition of the piaintiff. Against this decision of the 
High Court no appeal has been preferred and we are no longer concerned with 
the question whether this house was plaintiff’s property or not. 


In the appeal preferred by the first defendant the High Court came to the 
conclusion, disagreeing with the trial Court, that the first defendant Ramakrishna 
had saved enough from his separate earnings from which it was quite possible for 
him to make all the acquisitions and investments in the name of his son, wife and 
grandson subsequent to 1930. In the opinion of the High Court the view of the 
Subordinate Judge that by 1930 the first defendant had in his hands a sum of 
Rs. 14,000 accumulated from the income of the joint family lands was ‘‘ surprising 
and uutenabl:.” It did not disturb the trial Court’s findings that Schedule D 
land aquired in the name of the 5th dcfendant was joint family property, apparently 
because no appeal had been filed as regards this property. Taking these 14 acres 
to be acquisitions for the family the High Court recorded its conclusion thus :— 


“ When we consider that the joint family nuclues has been more than quadrupled, it is difficult 
to see what grievance the younger coparceners really have, partcularly the second defendant, who 
after keeping for hmself his earnings as a Doctor in Government service finds hmself entitled to 
a share ma greatly increased ancestral patrimony. ”’ 


Finally the High Court concluded “that the plaintiff has not shown that any 
of the acquisitions or investments in the names of defendants 3, 4 and 6 were made 
from jomt family funds.” Accordingly, it allowed also the appeal! preferred by 
the first defendant, holding that the only items lable for partition as joint property 
assets were those in Schedules A and B. It also ordered that the first defendant 
would account for the income from 12th December, 1946, the date on which notice 
demanding partition was sent to him by the plaintiff. The present appeal has 
been preferred by the plaintiff against this decision of the High Court. 


Two main arguments were advanced before us by Mr. Rajagopala Sastri in 
support of the appeal. The first is as regards the properties purchased in the 
name of the first defendant’s wife, his son, and his grandson. Learned Counsel 
submitted that the High Court did not record any clear conclusion that at the 
date of the acquisition of these properties the joint family had not a sufficient nucleus 
for acquiring these. He argued that the acquisition in the name of the first defen- 
dant’s wife was admittedly with funds advanced by the first defendant himself ; 
and if at the date of the acquisition in her name the joint family had sufficient 
nucleus for acquiring them, the presumption would be that they were acquired 
with joint family funds notwithstanding the fact that the first defendant may have 
sufficient funds of his own for the same purpose. It was rightly argued that in such 
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-a case the property should be held to be joint family property unless the presump- 
tion of the acquired property also being joint family property was rebutted by the 
first defendant. It was also argued that acquisitions in the name of the third defen- 
dant and the sixth defendant should also be held to have been made with funds 
advanced by the first defendant himself and so these also should þe presumed to 
have been acquired with joint family funds if it is shown that the joint family had 
sufficient nucleus for acquiring these at the date of the acquisitions and the first 
defendant does not show positively that the funds with which they were acquired 
‘did not belong to the joint family. 

The legal position is well-settled that if in fact at the date of acquisition of a 
particular property the joint family had sufficient nucleus for acquiring it, the 
property in the name of any member of the joint family should be presumed to be 
acquircd from out of family funds and so to form part of the joint family property, 
unless the contrary is shown. Vide Amritlal Sen and others v. Surath Lal Sen and 
others1, Appalaswamt v. Suryanarayanamurthy and others*. 


In the case before us, it is not disputed that the acquisitions in the same of 
the fist defendant’s wife were made with funds advanced by him. As regards 
the aCquisitions in the name of the third defendant and his minor son the sixth 
defendant also we find it reasonable to hold from the evidence as regards the 
earnings cf the third defendant and other circumstances, that for those acquisitions 
also money was paid by the first defendant. The question whether the joint 
family had at the time of cach of these acquisitions sufficient nucieus from which 
the acquisition could have been made is therefore of great importance. 


On a consideration of the evidence, as discussed below, we have ccme to the 
conclusion that it does not appear that the joint family had at the date ol the 
acquisitions made in the names of the first defendant’s wife, hisson and his grandson 
suffi.icnt nucleus irom which these properties could be acquired. In coming to 
this conclusion we have taken into consideration the fact that family funds were 
spent in purchasing 14. acres of land mentioned in the name of the 5th defendant. 


The period during which acquisitions admittedly for the joint family were 
made camı to an end in about 1931. At that time the first defendant had accord- 
ing to his own evidence, about Rs. 15,000 in his hands. His case is that this entire 
amount was what he had accumulated out of his own earnings. The Subordinate 
Judge held that a littie more than Rs. 14,000 out of this amount was the savings 

rom the family funds. We agree with the High Court that this conclusion is not 

justified by the evidence on the record. As rightly pointed out by the High Court 
properties worth about Rs. 20,000 had been purchased out of the family mcome 
during this period. During part of this period at least monies had to be spent for 
other requirements of the family including the expanses on the education of the 
third brother Mahadeva. The several documents produced in the case show that 
at the ime of more than one purchase the first defendant had to borrow money 
on promissory notes to pay the consideration mentioned in the documents. It 1s 
worth mentioning that cven the plaintiff was not prepared to say that the family 
income was sufficient to pay for these purchases. In c1oss-examination a question 
was put to him in these words :— 

“ Q. From 1911 out of the family income Rs. 20,000/ worth of lands had been purchased ? 
Can there have been more income from the family lands ? ” 

The answer is significant. It was in these words :— 


‘‘ A, From the family income, the joint income of myself and defendant 1 certainly exceeded 
Rs. 20,000. Then income of myselfand defendant 1 which went in the purchase oflands may have 
to come Rs. 10,000 ’’. 


In other words the plaintiff himself seem to concede that only Rs. 10,000 of the 
family income was available during this period for purchase oi lands. ‘The claim 
made here that he also contributed to the purchase is clearly inconsistent with his 
own written statement and with other parts of his evidence and cannot be accepted. 
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: The learned Subordinate Judge appeais to have been convinced that 
Ramakrishna’s personal earnings were very little. He thought also that what littie 
Ramakrishna earned was required for the expenses of his own branch of the family. 
The learned Judge concluded that he could not have saved out of these earnings. 
This view appears to have been mainly responsible for this conclusion that almost 
the whole ot Rs. 15,000 which the defendant Ne. 1 admitted to have with him in 
about 1931 came out of the family funds. In our opinion the materials on the 
record do not justify the trial Court’s view that Ramakrishna could not have 
accumulated a sum of Rs. 15,000 out his own income. ‘The mamools_ which 
he received as Karnam of Narasingampettai and later on of the bigger village of 
Vecpatthur amounted to a considerable quantity of paddy and must have fetched 
him a goodly income. There was apart from this, his income irom the banana 
plantations which he had at Narasingampettai. One of the lease deeds shows a 
receipt of Rs. 450 for onc season. Taking good years with bad, it would not be 
unreasonable gp think that this also brought him a few thousands of rupees. We 
are convinced also on a consideration of his evidence, taken with the entries in the 
account book of Appaswamy Iyer (Exhibit B-101) that he received a sum of Rs. 2,500 
as reward for successfully maintaining the litigation on Appaswamy’s behalf. 
There can be litile doubt that he received a good sum elso as fees for writing docu- 
ments. One of his witnesses, Narayanaswami Reddiar, D.W. 7, has given evidence 
that he paid the defendant Rs. 1,000as fees for the documents written for 
him. Even if this be considered an cxaggeration, it is quite clear from the evidence 
of this witness that Ramakrishna who, it may be noted, was a man ofsome education, 
did a flourishing side business as a writer of documents, saved two or three thousand 
rupees, earned by him by this work during the entire period he served as a Karnam. 
It is more than probable that he had other sources of income which he did not 
think it prudent to mention in the witness box. 


On a consideration of the circumstances we are convinced that his story that 
he had Rs. 15,000 in his hands in about 1931 as accumulated out of his own earnings 
is substantially true. 


Mr. Rajagopala Sastri has however rightly pointed out that a finding that in 
1931 very little remained out of the family income would not be sufficient to show 
that there was no sufficient nucleus for the acquisition of the different properties 
in the name of the defendant’s wife, his son and his grandson after 1931. Fora 
proper decision of this question it is necessary to consider roughly the income and 
expenditure out of the admittedly family properties during this period. 


We shall first consider the period; 1931 to 1939, as it is clear from the evidence 
that during this period the defendant No. 1 carried on the actual management of 
the joint family properties. Tt is common case of both the parties that the paddy 
yield in 1931 was 855 kalams ; during 1932, 1,000 kalams and during 1933, 1,118 
kalams. For the next five years paddy vield was, according to the respondent's 
Counsel, 1,058, 1,058, 958, 958 and 958 kalams. The appellant’s Counsel puts his 
estimate for those years at the higher figures of 1,360, 1,360, 1,160, 1160 and 1,160 
kalams respectively. These difference in the estimates seem to be mainly due to 
the fact that while, according to the respondent, the family was in possession of 
only six acres of mortgaged land in addition to the 35 acres, the appellant’s case 
was that an additional area of six acres of mortgaged land was also in the family’s 
possession during these years. Mr. Rajagopala Sastri was not however able to 
point out anything on the record in support of this claim. We think it reasonable 
therefore to accept as substantially correct the estimate of paddy yield as mentioned 
before us on behalf of the respondent for these years. For the year 1939 the yield 
may þe taken as 1,153 kalams roughly as in that year the D Schedule lands now 
found to be the property of the joint family had also been acquired. 


On an examination of the evidence on the record we accept the price for each 
kalam of paddy to be Rs. 2-50 nP. for each of the years 1931 and 1932 and 1.19, 
1.25, 1.37, 1.50, I-50, 1.56, and 1.62 for the years 1933 to 1939 respectively, as 
contended before us on behalf of the respondent. The total income received from 
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paddy in these nine years thus appears to be about Rs. 14,976. To this has to be 
added the receipts from the dry crops like black grams and green grams grown on 
some of the lands. We accept the evidence given by the defendant that dry crops 
were not grown in every year and also not on all the lands. The sale proceeds of 
black grams and green grams amounted to Rs. 72 for the year 1935 according to 
the account book Exhibit A-98. Taking this to be the average receipt per year 
from the dry crops the receipt from these crops during the nine years under considera- 
tion amounted to about Rs. 648. The total ineome from the crops grown on the 
joint family lands during the years 1931 to 1939 thus works out approximately to- 
be about Rs. 15,624. Adding to this the sum of Rs. 1,100 received on repayment 
of the mortgage loan on Exhibit 187 the joint family earning during these nine years 
appears to have amounted to about Rs. 16,724. 


It is now necessary to have some idea of the expenditure incurred during: 
these years. “ The claim of expenditure of Rs. 5,172 during these years made before 
us on behalf of the respondent is not disputed by the appellant. We think also 
that the respondent’s claim that Rs. 1,100 advanced on the mortgage bond (Exhibit 
187) was paid from family funds, should be accepted. We have next to add the 
sum of Rs: 6,500 that was paid for the purchase of the D Schedule lands, Rs. 4,030- 
paid as kists and Rs. 2,000 as cultivation expenses including Kariasthan’s pay. 
The total expenditure during the nine years—1931 to 1939—amounted thus to 
more than Rs. 18,000. 


Proceeding therefore on the basis on which there is no longer any dispute, that 
D Schedule lands were acquired out of the family funds, it appears clear that the 
joint family did not possess sufficient nucleus for making any of the other purchases 
made during this period, vız., the properties mentioned in Schedules B and B-1 
purchased by the documents Exhibit 125, the properties mentioned in Schedule G-1 
purchased by the document Exhibit B-124, the properties mentioned in Schedule @ 
purchased by Exhibit 129, the properties mentioned in the Schedule to the written 
statement of the second defendant purchased by documents Exhibits B-134 and 
B-135. The High Court’s conclusion as regards these properties that they did not 
form part of the joint family properties and are not liable to partition in the prcsent 
suit is therefore clearly correct. 

The properties mentioned in Schedule C-2 were purchased on the 24th April, 
1941, by Exhibit 136 in the name of the 4th defendant while properties mentioned 
in Item 1 of B-2 Schedule were purchased on the 19th August, 1942, by Exhibit 126 
in the name of the sixth defendant. Though it was the first defendant’s case that 
he had nothing to do with these purchases we are convinced on a consideration of 
the evidence that the monies for these purchases were also advanced by him. 
To decide whether these properties or the properties mentioned in Item 5 of Schedule 
B-2, a house in Vepatthur, of which mortgage was taken in the name of the first 
defendant himself by Exhibit B-129 on the roth May, 1942, formed part of the 
joint family property, it is necessary to examine what funds, if any, belonging to 
the joint family were with the first defendant during these years. The first defen- 
dant’s case, as already indicated, is that from 1940 till the mother’s death in 1945 
the plaintiff and not he managed the joint family properties so that he did not 
receive any portion of the joint family earnirgs during the period. The plaintif 
has strenuously denied the truth of this statement. There are several circumstances * 
however which make us think that the first defendant’s version is true. The most 
important of these is the fact that the youngest brother Mahadeva, who is clearly 
siding with the plaintiff in this family quarrel, made a definite assertion in his 
written statement in these words: ‘‘ Similarly the plaintiff has been collecting 
the income from the joint family properties during the years 1940, 1941, 1942 and 
1943.” He also stated there that the plaintiff had assured him that he would 
maintain proper accounts for the collection and expenditure of the income of the 
joint family land for this period of management and made the definite claim that 
the plaintiff was liable to render an account for the period of his management. 
It is true that at the trial Mahadeva tried to explain away this assertion in the 
written statement by saying that this was based on information given to him by 
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the defendant No. 1. In the very next sentence, however, he again said that this 
view that the plaintiff was exclusively managing for certain years was his conclusion. 
It is important to notice in this connection that at the bottom Exhibit B-1go dated 
the 1 ath March, 1941, which Mahadeva received from Ramakrishna, Mahadeva 
made in his own hand an entry in red ink to the following effect :— 


“ 1939 Kuruvai (paddy) sold by Nana 
1939—Samba Mudal (harvests) by Nana, sold in 1940.” 


It is true that there are some letters which indicate that even during 1941 and 
thereafter Ramakrishna was issuing some instructions to the Kariasthan. But, 
considering the facts mentioned above along with the letters Exhibits B-177 and 
B-72 in which detailed instructions about the cultivation were being given by the 
plaintiff to the Kariasthan, we have come to the conclusion that from about 1940, 
till the mother’s death early in 1945 the plaintiff displaced the first defendant from 
the management of the family lands and took away all the family lands in 
Kumarakshi and took away all the income from them. 


The only income from joint family properties that appears to have come into 
the hands of the first defendant during this period was that from D Schedule lands 
The yield from these lands may roughly ead at about 300 kalams for 
each year. The price per kalam in 1941 ap from Exhibit 100 to have been 
Rs. 2-5-0. The-net income, after payment of the kist and debiting the expenses of 
cultivation etc., may be placed therefore at about Rs. 500. It is undoubtedly a 
very rough estimate. But in the absence of anything more specific on the record 
we think it proper to accept this as a reasonable basis for ascertaining the nucleus 
available in the first defendant’s hands from the B Schedule property. On this 
calculation the first defendant appears to have had in his hands about Rs. 1,500 
during the years 1940 to 1942. There was already however a deficit of more than 
this amount on his management of the properties during the previous period 1931 
to 1939. It is reasonable therefore to think that there was no nucleus from the 
joint family properties which the first defendant could have possibly used in making 
the acquisitions during 1941 and 1942. The conclusion of the High Court that 
these properties did not belong to the joint family and are therefore not liable to 
partition cannot therefore be disturbed. 


Some of the properties mentioned in Schedule B-2 to the plaint were purchased 
in 1945 and 1946 by Exhibits B-127 and B-128 in the name of the third defendant, 
Venkatarama. At the time of these acquisitions the third defendant had been 
karnam of Vepatthur for over 15 years. It is not unlikely that he would have 
saved some portion of his own earnings during this period so as to be able to pay 
for these purchases out of his own earnings. It cannot therefore be said reasonably 
that these purchases were made from funds advanced by the first defendant. Apart ` 
from this, it appears that the plaintiff has not been able to show that at the time of 
these acquisitions the first defendant had with him sufficient income out of the 
joint family properties for purchasing all these lands. We have already found that 
the first defendant resumed management of the joint family properties on his mother’s 
death in 1945. On the question about the income and expenses during this period 
there is hardly any evidence worth the name on the record. On a consideration 


”’ of all these circumstances, we are of opinion that the High Court’s conclusion as 


regards these properties also that they did rot form part of the joint family property 
is correct. 


This brings us to Mr. Rajagopal Sastri’s second argument. While admitting 
the legal position that in the absence of any evidence of fraud or misappropriation 
the Karta cannot be called upon to account for the past transactions, learned Counsel 
stresses the responsibility of the Karta to establish what are the assets available 
for partition. In support of this, the learned Counsel drew our attention to iHe 
decision in Parameshwar Dube v. Gobind Dube1. That case laid down the rule that 


l. I.L.R. 43 Cal. 459. 
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in absence of fraud or other improper conduct the only account the Karta of a 
joint family is liable for is as to the existing state of the property divisible ; but that 
this did not mean that the parties were bound to accept the statement of the Karta 
as to what the property consisted of and an enquiry should be directed by the Court 
in a manner usually adopted to discover what in faci the property consisted of at 
the date of the partition. About the correctness of this proposition there is no 
dispute. In what manner this principle can be applied depends however on the 
facts and circumstances pf each case. Where, as in the present case, the cvidence 
already adduced before the Courtshows prima facte that the Karta could not reasonably 
be expected to have in his hands at the date of the suit any accumulation worth the 
name in addition to the immovable properties found on evidence io have been 
acquired for the family, there can be no justification for calling the Karta to account 
for his past dealings with the joint family property and its income. In the circum- 
stances of this case therefore the order of the High Court that there was no liability 
on the first defendant as managing member to render any account of any kind 
prior to the 12th December, 1946, on which notice demanding partition was issued, 
does not call for any modification. 


In the result, the appeal is dismissed with costs. 
K.S. — Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—RAGHUBAR Dayar, J. R. MUDHOLKAR AND 5. M. Smm, JJ. 


Gamini Krishnayya and others "  .. Appellants* 
v. 
Guraza Seshachalam and others .. Respondents. 


Madras Agriculturssts Relf Act (IV of 1938), sections 7, 8, 9 and 13—Scope and applicability of section 9 (1) 
— Apriculturist executing promissory note after coming into force of the Actin renewal of a debt incurred after lst 
Bacher 1932 but before the commencement of the Act—sScalmg down of debt evidenced by promissory note— 
Section 9 and not section 13 that ull apply. 


Where a suit is instituted before a Court of law for recovery ofa debt from an agriculturist and the 
Court, having regard to the document, on foot of which the creditor has instituted a suit, 
finds that that document was executed before Ist October, 1932 it willhave to proceed toscale down 
the debt as provided in section 8 of the Madras Agnculturists Relief Act (IV of 1938). Ifit finds that 
the debt was incurred after Ist October, 1932 ıt will have to apply the provisions of section 9 of the Act. 
It is these two broad categories into which debts have been divided under the Act. It is contended that 
there is also a third category and that is where a debt is incurred subsequent to the commencement 
ofthe Act. In onesense that contention 1s correct because section 13 also provides for the scaling down 
of interest due on a debt incurred after the commencement of the Act. But ıt has to be borne in mind 
that a debt incurred after the commencement ofthe Act willnot cease to bea debt incurred after Ist 
October, 1932. It is common place that every provision ofa statute has to be given full effect and where- 
ver possible the Court should not place that construction which would tend to make a provision 
redundant or to overlap another provision or to lımıt its application in disregard of its genera! applica- 
bility unless, of course, that is the only construction which could be reasonably placed upon it. There 
is nothing in the language of section 9 to limit the application of section 9 only to such of the debts 
incurred after lst October, 1932 as were incurred prior to the commencement of the Act. Nor again is 
there anything ir section 13 which would preclude the application of section 9 to any case whatsoever 
of a debt incurred after the commencement of the Act. For, a debt may have been incurred after 
the commencement of the Act in the sense that the last transaction with respect to indebtedness may 
have been entered into after the commencement of the Act. But that transaction may be in renewal 
of a liability which arose prior to the commencement ofthe Act. Where such is the case it is difficult 
to exclude the applicability of section 9 of the Act. As to how interest is to be calculated with res- 
pect to a debt incurred after Ist October, 1932 the Court cannot ignore the provisions of section 9 (1). 
The proviso to section 9 (1) clearly states that any part of the debt which is found to be a renewal of a 
‘or debt shall be deemed to be a debt contracted on the date on which such prior debt was incurred. 
erefore, though a promissory note may have been executed after the commencement of the Act if 

it was in fact in renewal of a prior debt it will have to be treated as if it was a debt incurred when the 
prior debt was incurred and section 9 will be applicable to such a case ifthe prior debt was incurred 


after Ist October, 1932. 


: adatha Ayyangar v. Sannappan Seroai, (1941) 2 M.L.J. 307 : L.R. (1942) Mad. 57: A.LR. 
1941 Mad. 799 (2), overruled. Nagabhushanam v. Seetharamiah, I.L.R. (1961) 1 A.P. 485, approved. 
(Neeser ener nL —— 
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Though section 9 (1) does not specifically provide that liability for interest in excess of the amount 
as calculated under that section would be deemed to have been discharged, reading section 9 (1) along 
with section 7 itis abundantly clear that what the creditor would beentitled to obtain from the 
Court and what the Court will have to do would be to award interest only to the extent permissible by 
section 9 (1) and this would in effect operate asa discharge of the rest of the liability for interest 
under the contract between the parties. 

Appeal by Special Leave from the Judgment and Decree dated the 23rd 
December, 1960 of the Andhra Pradesh High Court in Second Appeal No. 653 of 
1956. 

K. Bhimasankaram, Senior Advocate (G. M. Rao and K. R. Sharma, Advocates, 
with him), for Appellants. ; 


A. V. V. Nair and P. Ram Reddy, Advocates, for Respondents Nos. 2 and 4. 


The Judgment of the Court was delivered by- 


Mudholkar. 7.—The question that falls for decision in this appeal by Special 
Leave from the judgment of the High Court of Andhra Pradesh is whether a debtor 
who has executed a promissory note after the coming into force of the Madras. 
Agriculturists Relief Act, 1938 (Madras Act IV of 1938) (hereinafter referred to as 
the Act) in renewal of a debt incurred prior to the commencement of the Act is. 
entitled to claim the benefit of section g of the Act. The trial Gourt upheld the 
debtor’s contention but in appeal the Subordinate Judge rejected it and decreed 
the appellants’ suit in full. The High Court held that the interpretation placed 
on the relevant provisions of the Act by the Subordinate Judge was erroneous,, 
allowed the appeal and restored the decree passed by the trial Court. 


Certain facts have to be stated in order to appreciate the contentions of the 
parties.. The plaintiffs who are the appellants before us and the fourth defendant 
constituted a Hindu joint family of which the first plaintiff was the manager till 
the year 1944 when the fourth defendant separated from the rest and the remaining 
members confinued to remain joint. On 14th September, 1938 the first defendant 
as manager of the joint family consisting of himself, the second and the third defen- 
dants executed a promissory note in favour of the first plaintiff as manager of the 
joint family consisting. of the plaintiffs and the fourth defendant for a sum of 
Rs. 9,620-2-g and agreed to pay interest at the rate of g ste per cent. per 
annum. This amount was found due to the family of the plaintiffs and defendant 
No. 4 on foot of dealings between that family and the family of defendants 1 to 3 
which commenced in the year 1934. 


In Original Suit No. 84 of 1949 brought by the fourth defendant against the 
plaintiffs for partition of the family property the first defendant deposited a sum of 
Rs. 13,576-0-0 on 17th March, 1951 alleging that that was the amount due to the 
family of the plaintiffs and defendant No. 4 from the family of defendants 1 to 3 
on foot of the promissory note of 14th September, 1938. In arriving at this amount 
the defendants 1 to 3 took into account the provisions of the Act and scaled down 
the interest as permitted by section g (1) of the Act. The plaintiffs disputed the 
correctness of the calculation whereupon the defendants 1 to 3 withdrew their 
application but all the same the plaintiffs withdrew the amount eventually. The 
plaintiffs thereafter instituted the suit out of which this appeal arises in which they 
claimed Rs. 3,858-13-3 and costs on the basis of the calculations made by them and. 
set out in the memo, accompanying the plaint. 


The defendants 1 to 3 denied the plaintiffs’ claim and stated that the amount 
deposited by them in the partition suit having been withdrawn by the plaintiffs 
nothing more is due to them from these defendents on the foot of the promissory 
note dated 14th September, 1938. 


The trial Court, as already stated, substantially upheld the contention of the 
defendants 1 to 3 and passed a decree for Rs. 92-2-2 in favour of the plaintiffs and 
the fourth defendant and dismissed the suit with respect to the rest of the amount. 
This decree which was set aside by the appellate Court has been restored by the 
High Court. 


- . 
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On behalf of the plaintiffs who are the appellants before us it is strenuously 
contended by Mr. Bhimasankaram that the relevant provision of the Act with 
reference to which a debt like the one evidenced by the promissory note in suit 
can be scaled down would be section 13 and not section g as held by the High Court. 
The relevant portion of section 19 reads thus: 
“ In any proceeding for recovery of a debt, the Court shall scale down all interest due on any 
debt incurred by an agriculturist after the commencement of this Act, so as not to exceeda sum cal- 


culated at 6} per cent. per annum simple interest, that is to say, one pie per rupee per mensem simple 
interest, or one anna per rupee per annum simple interest : 


Provided that the State Government may, by notification in the Official Gazette, alter and fix 
any other rate of interest from time to time. ” 


According to learned Counsel the execution of the promissory note itself brought 
into existence a debt and since the pronote was executed on 14th September, 1938, 
the debt evidenced by it must be regarded as having been incurred after the com- 
mencement of the Act and consequently section 13 alone will have to be borne in 
mind for the purpose of calculating interest. Learned Counsel did not dispute 
the fact that the original indebtedness of the respondents 1 to 3 commenced in the 
year 1934. But according to him the liability which was sought to be enforced 
against them was the one arising from the promissory note dated 14th September, 
1938 and, therefore, the debt must be deemed to have been incurred on the date 
of the execution of the promissory note in suit. Relying upon certain decisions of 
the High Courts of Madras and Andhra Pradesh he contended that the Act places 
debts incurred by agriculturists into three classes: (1) those ircurred before the 
ist of October, 1932 ; (2) those incurred on or after the 1st of October, 1932 but 
before the coming into force of the Act and (3) those incurred after the coming 
into force of the Act. Section 8 applies to the first category of debts, section g to 
the second category of debts and section 13 to the third category of debts. Since, 
the argument proceeds, all these provisions have reference to the date on which a 
debt is incurred and since a debt can be incurred only once, it woufd follow that 
for the purposes of these provisions the date on which the last transaction with 
reference to a debt took place can alone be regarded as the date on which the debt 
was incurred. The result of this, according to him, would be that the provisions of 
„section 8 would apply only when the last transaction was entered into before the 
ast of Octobgr, 1932 subject to the provisions of the proviso to sub-section (1) of 
‘section 9 ; the provisions of section Q would apply only to a case where the last 
transaction was entered into after rst October, 1932 but before the commencement 
of the Act ; and the provisions of section 13 would apply where the last transaction 
was entered into after the commencement of the Act. It is desirable to set out fully. 
the provisions of both sections 8 and g. They are as follows : 


“ Debts incurred before the lst October, 1932 shall be scaled down in the manner mentioned here- 
minder, namely :— 


(1) Allinterest outstanding on the Ist October, 1937 in favour of any creditor of an agriculturist 
whether the same be payable under law, custom or contract or under a decree of Court and whether the 
„debt or other obligation has ripened into a decree or not, shall be deemed to be discharged, and only 
the principal or such portion thereofas may be outstanding shall be deemed to be the amount repaya- 
ble by the agriculturist on that date. 


(2) Where an agriculturist has paid to any creditor twice the amount of the principal whether 
by way of principal or interest or both, such debt including the principal, shall be deemed tobe 
-wholly discharged. 


(3) Where the sums repaid by way of principal or interest or both fall short of twice the amount 

‚of the principal, such amount only as would make up this shortage, or the principal amount or such 
-portion of the principal amount as is outstanding whichever is smaller, shall be repayable. 

(4) Subject to the provisions of sections 22 to 25 nothing contained in sub-sections (1), (2) and 

(3) shall be deemed to require the creditor to refund any sum which has been paid to him, or to increase 


-the ee a debtor to pay any sum in excess of the amount which would have been payable by him 
if this Act had not been passed. 


Explanation I.—\n determining the amount repayable by a debtor under this section, every payment 
made by him shal] be debited towards the principal, unless he has expressly stated in writing that such 
payment shall be in reduction of interest. 


Explanation II.—-Where the principal was borrowed in cash with an agreement to repay itin kind 
the debtor shall, notwithstanding such agreement, be entitled to repay the debt in cash, afer deduct- 
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ing the value of all payments made by him in kind, at the rate, if any, stipulated in such agree 
ment, or if there is no such stipulation, at the market rate prevailing at the time of each payment’ 

Explanation IT.—Where a debt has been renewed or included in a fresh document executed before 
or after the commencement of this Act, whether by thesame ora different debtor and whether 
in favour of the same or a different creditor, the pri cipal originally advanced together with such 


sums, if any, as have been subsequently advanced as principal shall alone be treated as the principal 
sum repayable under this section. . 


Section 9.—Debts incurred on or after the Ist October, 1932 shall be scaled down in the 
manner mentioned hereunder, namely :— 

(1) Interestshall be calculated up to the commencement of this Act atthe rate applicable to 
the debt under the law, owstom, contract or decree of Court under which it arises or at five per 
cent. per annum simple interest, whichever is less and credit shall be given forall sums paid 
towards interest, and only such amount as is found outstanding, if any, for interest thus calculated shall 
be deemed payable together with the principal amount or such portion of it as is due: 


Provided that any part of the debt which is found to be a renewal of a prior debt (whether 
thesameora different debtor and whether in favour of the game ora different creditor) shall be 
deemed to be a debt contracted on the date on which such prior debt was incurred, and if such 
debt had been contracted prior tothe Ist October, 1932 shall s dealt with under the provisions of 
section 8. 


(2) Subject to the provisions of sections 22 to 25, nothing herein contained shall be deemed 
to require the creditor to refund any sum which has been paid to him or to increase the liability of 
the debtor to pay any sum in excess of the amount which would have been payable by him if this Act 
had not been passed. ” 

We will proceed to examine these provisions and the other relevant provisions of 
the Act before we refer to the decisions upon which reliance has been placed on 
behalf of each of the parties to the appeal. 


Chapter II of the Act deals with “ Scaling down of debts and future rate of 
interest”. Section 7 appears to be the most important provision therein because 
it is here that the Legislature has given a mandate that every debt payable by an 
agriculturist at the commencement of the Act shall be scaled down and that 
nothing in excess of the amount so scaled down will be recoverable from such 
debtor. ‘That section runs as follows: 

“ Notwithstanding any law, custom, contract or decree of Court to the contrary, all debts payable 


by an agriculturist at the commencement of this Act, shall be scaled down In accordance with the 
provisions of this Chapter. 


No sum in excess of the amount as so scaled down shall be recoverable from him or from any land 
or interest in land belonging to him; nor shall his property be liable to be attached and sold or proceed- 


ed against in any manner in the execution of any decree against him in so far as such decree is for an 
amount in excess of the sum as scaled down under this Chapter. ” 


We will have to bear in mind the provisions of this section while construing 
the other provisions in Chapter II, including those of sections 8, 9 and 13., 


Where a suit is instituted before a Court of law for recovery of a debt from an 
agriculturist and the Court, having regard to the document on foot of which 
the creditor has instituted a suit, finds that that document was executed 
before 1st October, 1932, it will have to proceed to scale down the debt as provided ' 
in section 8. Ifit finds that the debt was incurred after rst October, 1932 it will 
have to apply the provisions of section g of the Act. It ig these two broad categories 
into which debts have been divided under the Act. But, Mr. Bhimasankaram 
argued, there is aJso a third category and that is where a debt is incurred subse- 
quent to the commencement of the Act. In one sense he is right because section I 
also provides for the scaling down of interest due on a debt incurred after the com- 
mencement of the Act. But it has to be borne in mind that a debt incurred after 
the commencment of the Act will not cease to be a debt incurred after Ist October 
1932. It is commonplace that every provision of a statute has to be given fuli 
effect and wherever possible the Court should not place that construction upon a 
provision which would tend to make it redundant or to overlap another provision 
or to limit its application in disregard of its general applicability unless, of course 
that is the only construction which could be reasonably placed upon it. Tia 
Bhimasankaram’s contention is accepted we will have to limit the application of 
section g only to such of the debts incurred after rst October, 1932 as were incurred’ 

S—12 : 
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prior to the commencement of the Act. There is nothing in the language of the 
section which would justify so limiting its provisions. Nor again is there anything 
ih section 13 which would preclude the application of section.g to any case what- 
soever of a debt incurred after the commencement of the Act. For a debt may 
have been incurred after the commencement of the Act in the sense that the Jast 
transaction with res to indebtedness may have been entered into, after the com- 
mencement of the Act. But that transaction may be in renewal of a liability which 
arose prior ‘to the commencement of the Act. Where such is the case it is difficult 
to exclude the applicability of section g of the Act. As to how interest is to be 
calculated with respect to a debt incurred after 1st October, 1932 the Court cannot 
ignore the provisions of sub-section (1) of section g. It was, however, contended 
that wliere the last transaction was subsequent to the commencement of the Act 
the Court has no power to go behind it and find out what interest has been charged 
by the creditor up to the date of the last transaction. No doubt, where the accounts 
have been settled between the parties and on the basis of settled accounts a new 
transaction is entered into between them, normally speaking the Court has no power 
to' enquire further, except in the circumstances envisaged in some of the provisions 
of the Contract Act. But then there are special provisions like the Usurious Loans 
Act and the Act in question which clothe the Courts with the requisite power. 
Here such a power is specifically given to the Courts under Chapter II. Now, the 
roviso to sub-section (1) of section g clearly states that any part of the debt which 
is found to be a renewal of a prior debt shall be deemed to be a debt contracted on 
` the date on which such prior debt was incurred. Therefore, though a promissory 
note may‘have been executed after the commencement of the Act if it was in 
fact in renewal of a prior debt, it will have to be treated as if it was a debt incurred 
when the prior debt was incurred. This appears to be the true meaning of the Pro- 
viso, though according to Mr. Bhimasankaram it deals with a debt originally 
incurred prior to 1st October, 1932. In support of his contention Mr. Bhimasanka- 
rain relies upon’ the concluding portions of the Proviso which read thus: “‘...... 
and if such debt had been contracted prior to the rst October, 1932, shall be dealt 
with under the provisions of section 8”. It 1s sufficient to say that the use of the 
conjunction ‘and’ clearly shows that the Proviso applies as much to debts contrac- 
ted’ ‘prior to 1st October, 1932 as to debts contracted after 1st October, 1932 even 
though they may have been incurred after the commencement of the Act. If indeed 
it was the intention of the Legislature to limit the application of the Proviso in the 
manner suggested by Mr. Bhimasankarm it would have been easy for the Legis- 
lature to say ‘‘provided that any debt or any part of a debt with is found to be the 
renewal of a debt contracted prior to rst October, 1932” instead of using the ex- 
pression “prior debt ” in that part of the Proviso and then in the concluding por- 
tion say “if such debt has been contracted prior to 1st October, 1932 ”. Then Mr. 
Bhimasankaram argued that the Proviso is to sub-section (1) of section g and should, 
therefore, not be extended to embrace a debt renewed after the commencement of 
the ‘Act. To accept this argument would give rise to this curious position that a 
dept-renewed after the commencement of the Act would for the purposes of the Act 
not be a'debt incurred after 1st October, 1932. 
Another argument advanced by Mr. Bhimasankaram is that unless a statute makes 
a provision to the effect that a debt would in certain circumstances be deemed to be 
discharged, the liability to pay it would still remain on the debtor and that merely 
sroviding for the scaling down of interest is not enough. In this connection he 
refers to the, provision in sub-section (1) of section 8. Under that provision interest 
outstanding on 1st October, 1937 in favour of any creditor ofan agriculturist shall 
Te to be discharged and only the principal or such portion thereof as may be 
outstanding shall be deemed to be the amount repayable by the agriculturist on 
that date. Sub-section (2) of section 8 further provides that where an agriculturist 
has. paid ‘to the, creditor twice the amount whether by way of principal, interest or 
hoth, the entire dept shall be deemed to be wholly discharged. It is true that sub- 
section (1) of section g which provides for scaling down of debts incurred on or 
after ist October, 1932 does not use similar language. But it seems to ys that the 
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difference in language would not make any difference in the result because reading 
sub-section (1) of section g alsong with the provisions of section 7 it is abundantly 
clear that what the creditor would be entitled to obtain from the Court and what the 
Court will have to do would be to award interest only to the extent permissible 
by sub-section (1) of section g and this would in effect operate as a discharge of the 
rest of the liability for interest under the contract between the parties. Learned 
Counsel further said that by applying the provisions of sub-section (1) of section 9 
to a debt renewed after the commencement of the Act would result in an anomaly 
in that with respect to renewals of certain old debts the entire liability for interést 
aftertst October, 1932 will be wiped out whereas with regard to others the liability 
would exist to the extent of 5 per cent. per annum, simple interest. In our jidgment 
no anomaly results because the complete discharge of interest up to 1st October, 
1937 is provided for only with respect to debts first incurred prior to 1st October, 
1932 and this would bethe position whatever be the date of renewal of such debts. 
This would be the consequence of the express terms of the proviso to sub-section (1) 
of section 9 which makes the provisions of section 8 applicable to debts contracted 
prior to 1st October, 1932 but renewed after rst October, 1932 but not to ‘debts 
incurred subsequent to that date. a Same 


‘ar eas C ed 

The last contention of Mr. Bhimasankaram is that there is no provision for future 
interest corresponding to that in sub-section (1) ofsection 13 of the Act and, therefore, 
in so far asthe interest after the commencement of the Act is concerned, section, 13 
alone will have to be resorted to. As already stated, Chapter IV divides debts into two 
‘ broad categories and in so far as debts incurred prior to 1st October,'1932 are con- 
cerned transactions in renewal of older ones have been brought within the purview 
of section 8 by adding thereto Explanation III and transactions subsequent to rst 
October, 1932 within the purview of section g by the proviso to sub-section (1). 
Having made these provisions, there was nothing further that the Legislature need 
have done in so far as transactions in renewal of debts contracted prior to the: com- 
mencement of the Act were concerned, As to future interest, in so far sa transac; 
tions prior to the commencement of the Act were concerned,the Legislature has made 
a provision is section 12 and in so far as transactions after the commencement of 
the Act are concerned it has made a provision in section 13. Indeed, the object of 
the Legislature in enacting section 13 does not appear to be any other than to provide 
for the maximum rate of interest payable on debts incurred after the commence- 
ment of the Act and since it follows section 12 it seems that just asthe Legislature 
divided debts into two categories it also divided rates ofinterest payable, after the 
commencement of the Act into two categories. In section 12 it has prescribed ı the 
maximum rate of interest payable on debts scaled down „under sections,8 and ,g 
and in section 13 has provided for anidentical maximum rate with respect to, debts 
which could not be scaled down under sections 8 and g subject to the power of the 
State Government to alter it from time to time. There does not appear to, be any, 
other object such as creating a separate or independent category of debts while 
enacting section 13. Upon a plain construction of these provisions, therefore; 
we see no difficulty in upholding the ultimate decision of the High Gourt. i p, 


+ 


Coming now to the decisions which were referred to at the bar, the earliest’ in 

int of time is Thiruvengadatha Ayyangar v. Sannappan Servait. This’ incidentally 
1s the only decision which completely supports the appellants’ contention. ' In' that 
case the debt was due on a promissory note dated 2nd October, 1938 which dischart 
ged the prior promissory note dated’ 1st October, 1931. The District’ Munsiff 
had applied the Proviso to sub-section (1) of section 9 and treated the debt as 
ren of an earlier debt upon which interest up to 22nd March, 1938 had to be' 
reduced to 5 per cent. The High Court pointed out that the scaling down machit 
nery under that section has the effect of only reducing interest up to.the date of the, 
commencement of the Act and said that it may reasonably be inferred from this, 
that the Legislature did not intend the section to apply to those debts which had no 
existence before the last point of time up to which the scaling down under. the Act 
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could be effected. The High Court had not lost sight of the provisions of section 12 
which empower the Court to award future interest after the commencement of the 
Act but it pointed out that that section would not apply toa debt incurred for the 
first time after 22nd March, 1938 and therefore section g would not be applicable 
to an earlier debt renewed after 22nd March, 1938. The High Court then observed : 
. “Tt seems to us that, having regard to the scheme of the Act, if it had been the intention of the 
Legislature to introduce the theory of renewals into the scaling down operations in respect of debts 
incurred after the commencement of the Act, some specific provisions would have been made in 


this behalf. We are of opinion that all debts incurred after the commencement of the Act, whether 
they be in discharge of prior debts or not, will fall only under section 13.” 


, The answer to the view of the High Court would be that in the first place every 
provision in thestatute must be given effect to unless by doing so any conflict with any 
other provision of the Act would arise. In the second place we cannot ignore the 
object of the Legislature in enacting this law which was to grant relief to the agri- 
culturists and that any beneficial measure of this kind should, as far as permissible, 
be interpreted in such a way as to carry out the main object which the Legislature 
had in view. What we have said earlier in our judgment is in consonance with 
these principles and by interpreting sections 9 and 13 in the way we have done no 
violence will be done to the language of either of these provisions. The basis of 
the decision of the High Court appears to be that unless every transaction 
entered into after the commencement of the Act can be brought within the 
purview of section g, sub-section (1) that provision could not apply to it at all 
whatever may be the date on which the original indebtedness arose. With respect, 
we do not see any reason for so construing the two provisions t.e., sections g (1) 
and 13. In our judgment it is sufficient to say that full effect has to be given to 
both the provisions and they are to be construed harmoniously. 


The next decision in Arunagint Chettiar v. Kuppuswami Chettiar!, This is a judg- 
ment by one of the two Judges who was a Fea to the earlier decision. That was a 
case in which a claim was made on behalf of a debtor for refund of excess interest 
which was paid by the debtor to the creditor after the commencement of the Act. 
Negativing the claim the learned Judge observed : 

“ The two payments in 1938 and 1939 were definitely appropriated towards interest atthe time 
when they were made. Neither the debtor nor the creditor has the right to tear up these appropria- 
tions by an unilateralact. ‘The Court has no power to re-appropriate the payments to principal unless 
the Act contains a provision for such re-appropriation. Iam not aware of any such provision in Act 


IV of 1938.” 


Then the learned Judge observed that the only way in which a debtor might 
get back money which he has paid after the Act came into force in excess of the 
amount ‘properly due under the provisions of the Act would be by establishing a 
right to a refund under the ordinary law on the ground that the payment was made 
under a mistake. It will thus be seen that the matter involved in this case is differ- 
ent from the one before us. 


The next decision is Mellacheruou Pundarikakshudu v. Kuppa Venkatu Krishna Shastri*, 
That was a suit based upon a promissory note dated 18th August, 1948 which was in 
renewal of a promissory note executed on 14th August, 1945. It was thus a case 
which was covered by section 13 alone. The learned Judges rightly held that under 
section 13 a debtor cannot trace back his debt to the original debt which itself 
was incurred after the Act came into force. In this connection they relied on 
Thiruvengadatha Ayyangar’s case3, as well as on the decision in Krishnayya v. Venkata 
Subbarayudut. In the latter case it was held: 

“ Tt is well settled that a debt incurred after the commencement of Madras Act IV of 1938, cannot 
be scaled down except in accordance with section 13 of that Act.” 

The words “ a debt incurred ” were meant to include a transaction in renewal of 
a debt actually contracted prior to the commencement of the Act. This is, therefore, 
a statement which supports the appellants but in point of fact the learned Judges 
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were not concerned with a pre-1932 debt and so they did not have to decide a kind 
of point which arises in the case before us. While we agree that section 13 by itself 
does not enable a debtor to trace back the debt to the original debt a further ques- 
tion can arise whether upon the facts the provisions of section g are attracted to a 
debt incurred after the commencement of the Act (in the sense thatthe last transac- 
tion pertaining to it was subsequent to the commencement of the Act) because the 
original liability arose prior to the commencement of the Act. Ifsection g is attrac- 
ted the Proviso to sub-section (1) thereof which permits the tracing back of certain 
debts can be resorted to if the facts permit that to be done. 


Then there is the decision in Malltkharjuna Rao v. Tripura Sundant. ‘That was 
a decision of a single Judge, Rajamannar, C.J. who held that where a promissory 
note is executed for an amount in excess of what was due on the basis of Madras 
Agriculturists Relief Act there’ is failure of consideration in so far as the excess 
amount is concerned and the plaintiff would not be entitled to more than what would 
be due to him after applying the provisions of that Aci to the original debt and its 
renewals, 


The next decision relied on is Nainamul v. B. Subba Rao®, The point which 
was referred to the Full Bench for its opinion was as follows : 


“ Whether in the case of a debt incurred after the Act cameinto force a payment made expressly 
towards interest at the contract rate can be reopened and resappropriated towards interest pay- 
able under the provisions of section 13 of the Act.” 


The question was answered by the Full Bench in the affirmative. This decision 
thus substantially goes against the contentions of Mr. Bhimasankaram. The 
following observations of Subba Rao, C.J. (as he then was) may be quoted in support 
of the view which we have taken : 


“ Unhampered by decided cases, I shal] proceed to consider the scope of section having regard t? 
the aforesaid declared object of the Act and the express words used in the section. The object of sec- 
tion 13 is to give relief to agriculturists in the matter of interest in respect of a debt incurred after the 
Act. Ifsuch a debt is sought to be enforced, it is caught in the net of the scaling down process. 


At that stage, all the interest due on the debt is reduced to the statutory level or, to put it differently 
whatever may be the contract rate of interest, it is replaced by the statutory rate. Ifthe appro- 
priations made earlier are not reopened, the intention of thestatute would be defeated for the 
contract rate prevails over the statutory rate up to a stage. 


Doubtless the Courts are concerned with the expressed intention of the Legislature. The crucial 
words in section 13 are ‘all interest due on any debt’. The word ‘ interest ’ is qualified by two words 
‘all’ and ‘due’. If interest outstanding alone is scaled down the emphatic word ‘all’ becomes otiose. 
If that was the intention, the words ‘ interest outstanding’ would serve the purpose as well. The word 
‘all’, therefore, cannot be ignored and must be given a meaning. It indicates that the entire interest, 
which a debt earned, is scaled down.” 


The next decision referred to is that in Mansoor v. Sankarapandia®, That was a 
decision of the Full Bench of ‘the High Court and the points which arose for con- 
sideration and the decision of the Court are correctly summarised in the 
following head note : 


“Section 13 of the Madras Agriculturists Relief Act (IV of 1938) deals with debts incurred 
after the Act. Under that section there is no provision for any automatic discharge of interest stipulated 
at a rate higher than that prescribed therem. Such excess interest is only made irrecoverable if the 
creditor sought to enforce it in a Court of law. There being neither a prohibition against a stipulation 
for payment oran automatic discharge of higher rates of mterest agreed to be paid by an agri- 
culturist debtor. it cannot besaid that,whena creditorin regard toadebt contracted after the 
Act with the assent ofhis debtor added tothe principal loan the interest accrued in terms of the 
contract and the debtor entered into a fresh contract treating the consolidated amount as principal 
for the fresh loan, there would be anything illegal or even a failure of consideration in regard to the 
new loan. Such anew loan would constitute the debt incurred on the date of renewal and ifa suit 
is based on that debt, the provisions of section 13 could be attracted to that debt alone and not to the 
earlier debt of which it was a renewal or substitution. 


The power to go behind a suit debt and to apply the provisions of the Act for the original liability 
is confined only to cases falling under sections 8 and 9 of the Act. But even in cases coming under sec- 
tion 13 it would be open to the defendants to plead and prove that the debt sued on could not form the 
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basis of an action or that there was a failure of consideration in respect of it. Such a defence is not by 
virtue of anything in or peculiar to the Act, but one under the general law. In cases where a debt was 
contracted prior to the Act, but renewed after the Act by one or series of successive documents, such 
renewals including interest at the contract rate, which had been statutorily discharged by reason of the 
provisions of sections 8 and 9 of the Act,there would be a failure of consideration to the extent to which 
the interest was so discharged. This principle will or can have no application in the case of a debt 
incurred after the Act and renewed thereafter. In those cases there would be no failure of considera- 
tion, for no portion of interest has been discharged by section 13, it being open to the debtor to agree to 
pay the higher stipulated rate of interest.” 

That again was a case where the original indebtedness was subsequent to the com- 
mencement of the Act and, therefore, stands on a footing different from the one 
before us. The observations made by the Court in the case upon which reliance is 
placed on behalf of the appellants appear to have been limited by the learned 
Judges to cases which fall under section 13 alone. Since, however, the learned 
Judges seem to have accepted the view taken in Thinwengadatha Ayyangar’s case}, 
it is necessary for us to say that to that extent we do not concur in the view taken 
by them. It has to be remembered that where the plaintiff sues upon a document 
executed after the commencement of the Act the Court has to bear in mind also the 
provisions of section 9 inasmuch as the document is one executed after rst October, 
1932. af the pleadings show that the original indebtedness commenced before the 
coming into force of the Act the Court will first have to deal with the document with 
reference to the provisions which precede section 13 of the Act. It is not as if the 
Court hasto shut its eyes to everything except the fact that the document sued upon 
was executed subsequent to the commencement of the Act. Therefore, if the Court 
finds that the origina] indebtedness arose prior to the comemencement of the Act 
either section 8 or section g will apply and it would not be relevant for it, to consider 
whether by executing a renewal after the commencement of the Act the parties 
agreed to treat the interest accrued up to the date of renewal as principal from the 
date of the renewal of the debt. That consideration may be relevant in cases 
which completely exclude the applicability of sections 8 and g. 


We were also referred to the decision in Punyavatamma v. Satyanarayana®, 
Nagabhushanam v. Seetharamaiah® and Chellammal,v. Abdul Gaffoor Sahig*. In the 
first and the thirdof these casesthe original Jiability arose after the commencement of 
the Act but in the second one it arose before the commencement of the Act. We 
agree with the view taken in the latter case that relief can be given to an agriculturist 
in such a case under section 8 or section g as the case may be. 


Thus it would appear that wherever a transaction was entered into after the com- 
mencement of the Act but the original indebtedness arose before the commencement 
of the Act, the preponderant view is that sections 8 and g would not be inapplicable. 
That, as already stated, is also our view. In the result we dismiss the appeal 
with costs. 


V.K. - Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—P. B. GAJENDRAGADKAR, Chief Justice, K. N. Wanonoo, M. HIDAYA- 
TULLAH, RaGHUBAR DAYAL AND J. R. MupHOLKAR, JJ. 


Messrs. K, L Johar & Co. (In both the Appeals) .. Appellani* 
D. 
The Deputy Commercial Tax Officer, Coimbatore IIT 
(In both the Appeals) l .. Respondent 
The Attorney-General for India and others ..  Interveners. 


Madras General Sales Tax Act (IX of 1939), section 2 (h), Explanation I and section 3—Explanation I 
to section 2 (h) ts beyond the powers of State Legislature conferred under Entry 48 of List II of S Schedule to 
the Government of India Act, 1935—Hire-purchase transacttons— When can sales tax be levied—Quantum of taxa- 
ble sale price—What is and how determned. 


The State Legislature when it proceeds to legislate under Entry 48 of List II of the Seventh 
Schedule to the Government of India Act, 1935 or under Entry 54 of List II of the Seventh Schedule 
to the Constitution of India, can only tax sales withm the meaning of that word as defined in the Salo 
of Goods Act. The essence of sale under the Sale of Goods Act is that the property should pass from 
the seller to the buyer when a contract of sale is made except in case ofa conditional ale. herefore 
any legislation by the State Legislature making any agreement or transaction in which the property 
does not pass from the seller to the buyer a sale would be beyond its legislative competence. Hire- 
purchase agreements are not conditional sales. The essence of ee agreements, properly 
so called, is that the property in the goods does not pass at the time of the agreement but only passes 
later when the option to purchase is exercised by the intending purchaser. What Explanation I to 
section 2 (h) of the Madras General Sales Tax Act doesis to lay down that a hire-purchase agreement 
shall be deemed to be a sale immediately on the date it is made, in spite of the fact that the property 
does not at the time of such agreement from the seller tothe buyer. Therefore Explanation I as it 
stands is beyond the Legislative competence of the State Legislature. 


A hire-purchase agreement has two aspects. There is first an aspect of bailment of the goods 
subjected to the hire-purchase agreement and there is next an element of sale which fructifies when 
the option to purchase, which is usually a term of hire-purchase agreements, is exercised by the 
intending purchaser. When this sale takes place it will be liable to sales tax under the Madras 
Gencral Sales Tax Act for the taxable event under that Act is the taking place of the sale. Where 
however the option is not exercised or cannot be exercised because of the inability of the intending 
purchaser to fulfil the terms of the agreement, there is nosaleat all. As the taxable event isthe sale of 
goods, the tax can only belevied when the option is exercised. Therefore, even though eventually most 
cases of hire-purchase may result in sales by the exercise of the option and the fulfilment of the terms 
of the agreement, tax is not exigible at the time when the hire-purchase agreement is made ; it can 


only be exigible when the option has been exercised and all the terms of the agreement fulfilled and 
the sale actually takes place. 


The quantum of consideration for the sale that is ultimately effected in a hire-purchase agreement 
is not the entire amount paid by the purchaser in various instalments or the nominal amount fixed by 
the agreement for the exercise of the option. Part of the amount is towards the hire and part to 
the payment of the price and it would be for the sales tax authorities to determine in an appro- 
priate way the price of the article (motor vehicle in the instant case) ultimately sold on the date the 
hirer exercises the option and becomes the owner. There is nolegislative guidance as to how this is to 
be done. But even in the absence of such guidance it would be Be the sales tax authorities to decide 
as best they can the value of the article on the date the property passes to the hirer. There may be 
two ways of doing it. The hire may besplit up into two parts, namely the amount paid as consi- 
deration for the use of the vehicle so long as it was the property of the owner, and the payment for 
the option on a future date to purchase the vehicle at a nominal price. If the first part is determined 
the rest would be towards the payment of price. The first part may be determined after finding out 
the proper amount to be paid as hire in the market for a vehicle of the type concerned, or in such 
other way a8 may be available to the sales tax authorities. The second method may be to take the 
original price fixed in the hire-purchase agreement and to calculate the depreciation and all other 
factors that may be relevant in arriving at the price when the sale to the hirer takes place includin 
the condition of the vehicle at the time ofthe sale. It is therefore for the sales tax authorities to fin 
out the price of the vehicle on which tax has be paid in either of the ways indicated above or in 
such other way as may be just and reasonable. 


Held on facts that there were two sales of the motor vehiclesin the instant case one by the dealer 
of the vehicles to the assessee who was a financing company and who pard for the vehicles and the 
other by the assessee to the persons who wanted to purchase the vehicles and who entered into a hire- 
purchase agreement with the assessee. As the Madras General Sales Tax Act, 1939 levied a multi- 
point tax it was open tothe State totax both thesales and the fact that the sale by the dealer to the 
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assessee had been taxed will not affect the liability of the second sale-by the assessee to the persons 
who wanted to purchase the vehicle. 


Appeals from the Judgment and Order dated 17th January, 1958 of the Madras 
High Court in Writ Petitions Nos. 5co and 671 of 1957. ` 


A. V. Viswanatha Sastri, Senior Advocate (B. R. L. Iyengar, B. D. Dhawan, 
S. K. Mehta and K. L. Mehta, Advocates, with him), for Appellants (In both the 
Appeals). 

A. Ranganadham Chetty, Senior Advocate (V. Ramaswamy and A. V. Rangam, 
Advocates, with him), for Respondent (In both the Appeals) and Intervener 
No. 6 (Advocate-General, Madras State). 


S. V. Gupte, Solicitor-General of India, (B. R. G. K. Achir, Advocate, with him), 
for Intervener No. 1 (Atlorney-General of India). 


B. V. Subramaniam, Advocate-General for the State of Andhra Pradesh 
(B. R.G. K. Achar, Advocate, with him), for Intervener No. 2 (A. G. for 


A. P. State). 
Naunit Lal, Advocate, for Intervernier No. 3 (A. G. for Assam), 


V. P. Gopalan Nambiar, Advocate-General for the State of Kerala (V. A. Seyid 
Mukammad, Advocate, with him), for Intervener No. 4. 


M. Adhikari, Advocate-General for the State of Madhya Pradesh, (Z. N. Shroff 
Advocate, with him), for Intervener No. 5. 


R. N. Sachthey, Advocate, for Intervener No. 7 (A. G. for Rajasthan). 


C. B. Agarwala, Senior Advocate (O. P. Rana, Advocate, with him), for Inter- 
vener No. 8 (Advocate-General for State of U. P.). 


The Judgment of the Gourt was delivered by 


Wanchoo, F.—These two appeals on certificates granted by the Madras High 
Court raise common questions and will be dealt with together. The appellant is a 
financing company consisting of a number of partners. Its main business is to 
advance money to persons who purchase motor vehicles but are themselves not in 
a position to find ready money to pay the price. The course of business followed by 
the appellant is to enter into hire-purchase agreements with those who want to 
purchase motor vehicles. It is necessary torefer to the terms of hire-purchase agree- 
ments which are on a set pattern in order to understand the points raised in these 


appeals. 


Any person desirous of acquiring a motor vehicle makes the selection of the 
make and type and fixes the price therefor with the motor dealer. Such person then 
approaches the appellant for financial assistance on a hire-purchase basis. Some- 
times an initial payment is madt to the motor dealer which is taken into’account 
at the time of the hire-purchase agreement while at others the payment is made in a 
number of instalments to the appellant. In either case the appellant pays the price 
or the balance thereof to the dealer and thereafter the hire-purchase agreement is 
entered into between the appellant and the person who wants to purchase the motor 
vehicle. The appellant is described in the agreement as the owner of the vehicle 
and the person who wants to purchase it as the hirer. 


‘The material terms of the agreement may be summarised here. The agree- 
ment provides-that the owner (namely, the appellant) will let and the hirer (namely, 
the person who wants to purchase the vehicle) will take on hire the vehicle in question 
for such period as may be fixed in each case (clause 1). The hirer has to’ pay a 
certain amount per month to the owner and where an initial deposit is made this 
amount is larger for the first month and other monthly payments are smaller. ‘The 
hirer has to pay during the period of hire the monthly instalment, the vehicle is 
registered in the name of the owner and the hirer is forbidden to represent himself 
as the owner thereof or to do anything to suggest that he is the owner thereof ; the 
hirer has to keep t h vehicle in good and serviceable repair, order and conditionto the 


? 


8 


1 M/S. K. L. JOHAR & CO. v. DY. COMMRL. TAX OFFICER (Wanchoo, J.). 97 


satisfaction of the owner, and heis also to insure and keep insuredthe vehicle against 
loss or damage by fire, accident and third party risks and punctually pay premia 
and all moneys payable in respect of such insurance (see clause 3). The hirer 
has further to pay all taxes, licence fees, duties, fines, registration charges and other 
charges payable in respect of the vehicle and all rents and outgoings payable by 
the hirer in respect of the premises where the vehicle is kept or garaged when the 
same respectively becomes due [see clause 3 (-)]. He has also to satisfy the owner 
about all the above things having been duly done. He cannot sell, charge, pledge, 
assign or part with possession of the vehicle [clause 3 (g)]. The hirer has also to 
make good all damages to the vehicle, (fair wear and tear excepted) and pay the 
owner the full value of the vehicle in the event of total loss, whether the damage or 
loss be caused accidentally or otherwise and to keep the vehicle at the sole risk of 
the hirer until the hirer purchases the vehicle or returns it to the owner (clause 5). 
If the hirer makes default in the payment of any rent for seven days, the hiring 
immediately determines and the owner may without notice retake possession of the 
vehicle, and it shal] be at the option of the owner to reinstate the contract on such 
conditions as it deems ft after the determination of the ‘hiring as aforesaid (clause 
14). Upon the determination of the hiring as above, all arrears of rents up to the 
date of determination and all costs and expenses incurred by the owner in the exer- 
cise of the powers conferred by the agreement shall be paid by the hirer, and the 
hirer shall not be entitled to any repayment of any sum previously paid and all such 
rents and sums shall belong to the owner absolutely (clause 15). The hirer may 
determine the hire at any time by delivering the vehicle to the owner and by paying 
him any part of the current rent due up to the date of such delivery and alf other 
sums, if any, which up to such date, the hirer may/have become liable to pay the 
owner under the agreement (clause 18). Clause 20 of theagreement, which is 
important for our purposes reads thus : 


“ If the hirer shall duly observe and perform all the conditions and stipulations herein contained 
and on his part to be observed and performed and shall duly pay to the owner all rents hereby reserved 
durmg the term of hiring together with all other sums, if any payable by him to the owner under the 
provisions of this agreement, then and at the termination of the hiring, the hirer may purchase the 
vehicle from the owner for a sum of Re. 1.” 


Clause 21 provides that the hirer may at any time determine the hiring and become 
purchaser of the vehicles by paying to the owner such sum as together with the sums 
previously paid will amount to the total sum payable by way of rent thereunder 
together with all sums (if any) payable to the owner and in addition a sum of Re. r. 
Clause 22 provides that “‘if the hirer fails to observe and perform the conditions and 
stipulation herein contained and fails to exercise the option of purchasing the 
vehicle in accordance with the provisions of the last preceding clause, and the vehicle 
is not returned to the owner on the termination of the hiring, the hirer shall pay the 
owner a certain sum every month until the vehicle is handed over to the owner by the 
hirer”. Clause 23 provides that until the vehicle shall have become the prop 

of the hirer under the provisions of the agreement it shall remain the absolute pro- 
perty of the owner, and the hirer shall have no right or interest in the same other 
than as the hirer under the agreement. The agreement is not assignable (clause 
24). Itis unnecessary to refer to other clauses of the agreement as they are immaterial] 
for our purposes. After such an agreement has been made, the hirer takes possession 
of the vehicle and if all its terms are carried out, the hirer becomes the owner of the 
vehicle when he exercises his option to purchase the vehicle after paying the sum of 
Re. 1 including the instalments then outstanding,- if any. 


' The appellant commenced business in February, 1955 and in the course of such 
business entered into several hire-purchase agreements relating to motor vehicles 
both new and second-hand. On 28th April, 1956, the appellant submitted a return 
to the Assistant Commercial Tax Officer, ‘Coimbatore, showing a turnover, for 
the purposes of sales tax,-of Rs. 2,37,993 for the year 1955-56. The appellant had 
also collected (though it now claims that it was done erroneously)‘ ftom the hirers 
of-motor vehicles amounts equivalent to sales.tax on their transactions and, those 
amounts were kept in suspense account.: ~The hirers however began to Claim refund. 
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of this amount on the ground that hire-purchase agreements were not within the ambit 
of“ sale ” as defined in the Madras General Sales Tax Act, IX of 1939, (herein- 
after referred to as the Act). But the Assistant Commercial Tax Officer made a 
provisional assessment on the basis of the return submitted by the appellant and 
fixed instalments for payment thereof. The appellant paid the instalments but 
preferred a revision to the Commercial Tax Officer objecting to the assessment mainly 
on the ground that hire-purchase agreements, were not transactions of sale liable 
to be taxed under the Act. The revision was however dismissed on the ground 
that there was no necessity for interfering with the provisional assessment at that 
stage. Later, the Deputy Commercial Tax Officer passed the final order of assess- 
ment relating to the year 1955-56 holding that the hire-purchase transactions were 
subject to sales tax and overruled the objection that the transactions were only a 
system of financing and not sales. The appellant preferred an appeal to the 
Commercial Tax Officer against the order of assessmentfor the year 1955-56. That 
appeal is said to have been heard but no orders had been passed thereon, when the 
writ petition was filed in the High Court on 2gth June, 1957. In the meantime 

rovisional assessment had been made for the year 1956-57 and the appellant was 
being pressed to pay that amount also. Consequently the appellant èd a writ 
petition on 29th June, 1957 challenging the provisional assessment with respect 
to the year 1956-57. Later he filed another writ petition on 18th August, 1957 
challenging the final assessment for the year 1955-56. 

The main contention of the appellant in the two writ petitions was that levy 
of sales tax in respect of hire-purchase transactions was illegal and unconstitutional 
as Explanation I to section 2 (4) of the Act defiaing “‘ sale’ was beyond the compe- 
tence of the State Legislature. The Explanation is in these terms:— 

« A transfer of goods on the hire-purchase or other instalment system of payment shall, notwith- 
standing the fact that the seller retains the title in the goods as security for payment of the price, be 


deemed to be a sale. k : : 
The appellant contended that this amounted to an extension of the meaning of the 


word “sale ” as used in Entry 54, List IT of the Seventh Schedule to the Constitu- 
tion and Entry 48 of List IT of the Seventh Schedule to the Government of India 
Act, 1935, beyond what it meant in the Indian Sale of Goods Act, III of 1930. 
The State legislature therefore could not arrogate to itself the power to levy a 
tax in respect of transactions which in form and in substance did not constitute sales 
as understood in the Indian Sale of Goods Act by merely adopting a wide definition. 
Tt was therefore incompetent for the State legislature to enact Explanation I. If 
the Explanation fails on account of the incompetence of the legislature, no sales tax 
could be levied on E transactions in view of Article 265 of the Consti- 
tution which lays down that “ no tax shall be levied or collected, except by authority 


of law ”’. 

These two writ petitions along with a number of others of the same kind dealing 
with hire purchase agreements were heard by the High Court together. The fist 
question to which the High Gourt addressed itself was whether there were two sales 
in this case or only one sale, for the contention on behalf ofthe appellant, apparently 
was that there was only one sale by the dealer to the person who wanted to purchase 
the motor vehicle and that the appellant was merely a financing agent of such per- 
son.. The High Court however held that there were two sales in these cases, first sale 
by the motor dealer to the appellant and thesecond by the appellant to the person. 
who wanted to purchase the motor vehicle. Thus there were two distinct sales of the 
vehicle ed in the process by which the property in the vehicle passed from the 
dealer to the person who wanted to purchase it. It appears that sales tax was paid 
on the sale by the dealer and the contention of the appellant was that that was all the 
tax to which the transaction could be subjected. The High Court however held 
that as there were two sales involved in the transaction and the Act levied a multi- 
point tax on sales, tax could be levied again when the appellant sold the yehicle to. 
the intending purchaser. ; . ae 
_ The High Court then considered the nature of hire purchase agreements, with 
particular reference to the agreement inthe present case‘and held that a hire purchase 
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agreement of this kind had two elements, one of bailment and the other of sale, and’ 
rejected the contention of the appellant-that such hire purchase agreements were 
nothing more than hiring agreements involving bailment. Having held that the 
hire purchase agreement of this type involved two elements which were both real 
(z.e. element of bailment and element of sale), the next question to which the High. 
Court addressed itself was whether tax liability could be fastened on the appellant 
immediately it entered into the agreement of hire purchase or whether the tax could. 
only be constitutionally and legally levied after the intending purchser had exercised 
the option which resulted in the transfer of property in the vehicle to such person. The 
High Court held that in most of the transactions of this nature the intending pur- 
chaser pays up the instalments and exercises the option and thus acquires title to the 
vehicle. But there might be cases where such a person might be unable to become 
the owner, in the sense of obtaining the title to the vehicle by paying the instal- 
ments. In such a case the property would remain with the appellant and a bailment 
element would be the only element, the option to purchase having not been exercised. 
In this latter class of cases, there would be no sale, though there was an agreement 
granting an option to purchase which by itself would not amount to a sale. Such 
transactions could not 1n the view of the High Court be brought within the charging 
provisions of the section. The High Court therefore held that Explanation I to sec- 
tion 2 (A) of the Act referred to those hire purchase agreements only which fructify 
into sale and not to those which did not, and in this view of the matter upheld 
the validity of the Explanation. : 


The High Court then considered when the tax should be levied even in those 
cases which fructify into sales. It held that where a hire purchase agreement fruc- 
tifies and results in a sale there could be no impediment in the way of the tax being 
levied even when the hire purchase agreement:-is entered into. The High Court 
then considered the question as to what would be the quantum of consideration 
for the sale that is ultimately effected, and held that the total of all the instalments 
paid made up the sale price, though they were designated as instalments of hire. 


The High Court summed up its conclusion thus : 


“ (1) That the transaction of hire purchase entered into by the appellant constituted sales, ` 
aami it lidble ta sales tax on its turnover, excepting in cases where owing to the default on the 
part of the hirer in the payment of instalments ofhire, the vehicle 13 seized by the appellant and. 
therefore no title passes to the intending purchaser. f 


(2) That these transactions of hire purchase could having regard to their main intent and 
ose be treated as sales at the moment the agreements were entered into, subject to adjustment 
y elimination of such portion of the turnover where no sale resulted. 


(3) That for the purpose of computing the turnover of the appellant, the total of the hire Stipu- 
lated to be paid in instalments should be treated as price or consideration for the sale.” 


On this view the High Court dismissed the writ petitions. The appellant then 
applied for certificates which were granted ; and that is how the matter has come- 
up before us. l 

` The matter first came up for hearing before us on gist August, 1964. It was 
then represented that there were provisisns similar to Explanation I to sèc ion 2 (h) 
ofthe Act in the sales tax statutes of other States. We therefore decided .o give notice 
to the Advocates-General of all States. -It was also decided to give notice to the- 
Attorney-General of India, partitularly as the view taken by this Courtin two earlier 
cases, namely, The Sales Tax Officer v. Messrs. Budh Prakash Fai Prakash. and The 
State of Madras v. Gannon Dunkerley & Co.?, was being’ assailed as incorrect. The 
ppal were then fiaally heard on 2gth September, 1964, and subsequent dates 
ait oS : sd 


* 


er such notice had béen served, 


The first question that has been urged before us is that.there was really one sale 
in the present case by the motor dealer to the intending purchaser of the vehicle and. 


that the appellant was a mere fi 1ancing-agent ofsuch person and that the High Court 


1. (1954) 2 M-L]. 124 : (1954) S.G,J. 578 :' W.R. (8.C.) 661 (1958)- 8.0.7. 696. 
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-was in error holding that there were two sales one by the dealer to the appellant and 
the other by the appellant to the person who intended to purchase the vehicle. We 
are of opinion that the view taken by the High Court in this behalfis correct. This 
-will be clear from a consideration of the various terms of the hire purchase agree- 
-ment which we have already summarised above. That agreement shows that the 
whole of the price of the vehicle is paid by the appellant to the dealer. Even 
where a part of the price is paid by the intending purchaser, the payment 1s shown 
as hire for the first month and is made to the appellant. So far as the dealer is 
concerned the whole price is paid by the appellant. The agreement also shows that 
‘the appellant is the owner of the vehicle and the intendi.g purchaser is merely a 
hirer thereunder. The vehicle has to be registered inthe name of the appellant, 
though the fact of registration by itself in one name or another may not be determi- 
native of the ownership of the vehicle. Clauses 14 and 15 of the agreement clearly 
‘show that there was no sale by the dealer to the intending purchaser of the vehicle 
at the time of the hire purchase agreement. These clauses give power to the appel- 
Jant to retake possession of the vehicle and determine the agreement. Now if the 
property in the vehicle had passed to the intending purchaser at the time of the hire 
‘purchase agreement it would not have been open to the appellant to take possession 
‘of the vehicle or to insist on payment of arrears or to become entitled to everything 
that had been paid upto that day. Under the law all that the appellant would have 
‘been entitled to was to realise the loan he had given by filing a suit and then attach- 
ing and selling the vehicle. These two clauses are therefore clear indication of the 
fact that there was no-sale by the dealer to the person who wanted to purchase the 
vehicle at the time of the hire purchase agreement, and that at that time the sale was 
‘by the dealer to the appellant. Then clauses 20 and 21 enforce this conclusion inas- 
much as they give an option to the person who wanted to purchase the vehicle to do 
so by exercising his option under the conditions mentined therein. Ifhe had already 
become the owner when the agreement had been entered into, these two clauses could 
not have been included in the agreement. Then again clause 23 makes it clear that 
till the option is exercised the vehicle remains the absolute property ofthe appellant 
and the intending purchaser has no right in it except that ofa hirer. We therefore 
agree with the High Court that in cases of this kind there are two sales, one by the 
«dealer to the financier (namely, the appellant in this case ) and the other by the finan- 
cier (namely, the appellant) to the person who wanted to purchase the vehicle. 
As the Act levied a multipoint sales tax at the relevant time it was open to the State 
to tax both the sales and the fact that the sale by the dealer to the appellant had 
been taxed will not affect the liability of the second sale by the fliancier to the 
person. who wanted to purchase the vehicle. What is the extent of that liability 
and when is that tax to be levied will be considered by usin connection with the 
‘second contention urged on behalf of the appellant. 


This brings us to a consideration of the validity of Explanation I, which we have 
already set out. It is necessary in this connection to understand the nature of a 
typical hire purchase agreemnt as distinct from a sale in which the price is to be 
„paid later by instalments. In the case of asale in which the price is to be paid by in- 
gtalments, the property passes a8 soon as the sale in made, even though the price has 
not been fully paid and may later be paid in instalments. ‘This follows from the 
-definition of sale in section 4 of the Indian Sales of Goods Act (as distinguished from 
an agreement to sell) which requires that the seller transfers the property in the 
goods to the buyer for a price. The essence ofa sale is thatthe property is trans- 
ferred from the seller to the buyer for a price, whether paid at once or paid later 
in instalments. On the other hand, a hire purchase agreement, as its very name 
implies, has two aspects. There is first an aspect of bailment of the goods subjected to 
the hire purchase agreement, and there is next an element of sale which ‘fructifies 
-when the option to urchase, which is usually a term of hire purchase agreements, 
äs exercised by the intending. purchaser. Thus the intending purchaser is known 
‘as the hirer so long as the option to purchase is not exercised, and the essence of a 
‘hire purchase agreement properly so called is that the property in the goods does 
‘not pass at the time of the agreement but remains in the intending seller,,and only 


~ 
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passes later when the option is exercised by the intending purchaser. The distin- 
guishing feature of a typical hire purchase agreement therefore is that the property 
does not pass when the agreement is made but only passes when the option is finally 
exercised after complying with all the terms of the agreement. 


Explanation I, specifically brings out this characteristic of hire purchase agree- 
ments. It provides that a transfer of goods on hire purchase or other instalment 
system of payment (which presumably is of the same type as the hire purchase 
agreement) shall be deemed to be a sale, even though the property in the goods. 
does not pass to the intending purchaser and remains in the intending seller. The 
Explanation recognises by using the words ‘‘ deemed to be a sale ” that there is no 
passing of the property at the time of the hire purchase agreement, but provides 
by a fiction that the property shall be deemed to have passed notwithstanding the 
terms ofthe agreement. This deeming takes place under the Explanation immediately 
on the hire purchase agreement being made. 


The contention on behalf of the appellant is that the State legislature was not 
competent thus to expand the meaning of the words “‘ sale of goods ’” used in Entry 
q4 of List II of the Seventh Schedule to the Constitution, which corresponds to: 
Entry 48 of the Provincial List of the Government of India Act, 1935, and make 
something a sale which is not a sale under the law contained in the Indian Sale of 
Goods Act. It is clear that if the Explanation is good, the second sale in the present. 
case must be held to have taken place at the time the hire purchase agreement was. 
made. On the other hand, if the Explanation is beyond the competence of the 
State legislature and falls, the sale cannot be said to have taken place when the hire 
purchase agreement was made and can only take place when the option is exercised 
after all the terms of the agreements have been satisfied. 


This Court had occasion to deal with the interpretation of Entry 48 of List IT 
of the Seventh Schedule to the Government of India Act, 1935 in The Sales Tax 
Officer v. Messrs. Budh Prakash Fai Prakash. It held that Entrv 48 in question 
conferred power on the Provincial legislature to impose a tax only when there had. 
been a completed sale and not when there was only an agreement to sell. It was 
pointed out that there was a well defined and well established distinction between 
a sale and an agreement to sell. Consequently, the definition in section 2 (4) of 
the U.P Sales Tax Act, XV of 1948, enlarging the meaning ofthe word “sale” 
so as to include forward contracts was to that extent declared ultra vires. That 
case dealt with forward contracts but it brings out the distinction between a sale 
and an agreement to sell and it was held that the State legislature had no power 
under the relevant Entry in the Government of India Act to extend the definition. 
of sale so as to include an agreement to sell. 


The matter came up again before this Gourt in Gannon Dunkerley’s case? and it 
was held that the expression “‘ sale of goods ” was at the time when the Government 
of India Act was enacted a term of well recognised legal import in the general law 
relating to sale of goods and in the legislative practice relating to that topic and. 
must be interpreted in Entry 48 in List II in the Seventh Schedule as having the 
same meaning as in the Sale of Goods Act. Entry 54 of List II of the Seventh 
Schedule to the Constitution uses the same words (namely, taxes on sale of goods) 
as in Entry 48 of List II of the Seventh Schedule to the Government of India Act 
and therefore the words must bear the same meaning as explained in these two cases. 


Learned Counsel for the respondent however urges that the view taken by this 
Court in Gannon Dunkerley’s case? requires reconsideration. We have given our 
earnest consideration to this argument and are of opinion that considering that that 
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view has stood for so many years and has been accepted in later cases, there is no 
case made out for reconsideration thereof. In this connection our attention was 
drawn to Entry 92-A of List I of the Seventh Schedule to the Constitution, which 
refers to taxes on sale of goods where such sale takes place in the course of inter-State 
trade or commerce and to the provisions of the Central Sales Tax Act, LXXIV 
of 1956, where “sale” has been defined as including a “‘ a transfer of goods on the 
hire purchase or other system of payment by instalments.” It is urged that this 
definition of “ sale ” under the Central Sales Tax Act shows that the words “ sale 
of goods” used in Entry 92-A have a wider meaning. We are of opinion that 
there is no force in this argument, for the Central Sales Tax Act was passed by 
Parliament and its validity has to be considered not only with reference to Entry 
92-A of List I of the Seventh Schedule to the Constitution but also with reference to 
Article 248 (2) of the Constitution read with Entry 97 of List I of the Seventh 
Schedule to the Constitution. The fact that the definition of “ sale ” in the Central 
Sales Tax Act includes words contained in Explanation I therefore is of no help in 
construing the meaning of the words “‘ sale of goods,” which have been authorita- 
tively pronounced upon by this Court in Gannon Dunkerley’s case? following Budh 
Prakash's case *j It is clear therefore that the State legislature when it proceeds to 
legislate either under Entry 48 of List II of the Seventh Schedule to the Government 
of India Act, 1935, or under Entry 54 of List II of the Seventh Schedule to the Consti- 
tution, can only tax sale within the meaning of that word as dcfined in the Sale of 
‘Goods Act. The essence of sale under the Sale of Goods Act, is that the property 
should pass from the seller to the buyer when a contract of sale is made except in 
a case of conditional sale. Hire purchase agreements are not conditional sales. 
Therefore, any legislation by the State legislature making any agreement or trans- 
action in which the property does not pass from the seller to the buyer a sale would 
be beyond its legislative competence. What Explanation I does is to lay down that 
a hire purchase agreement shall be deemed to be a sale in spite of the fact that the 

roperty does not pass at the time of such agreement from the seller to the buyer. 
Therefore, Explanation J as it stands is beyond the legislative competence of the State 
legislature. It is urged however that the property eventually does pass from the 
seller to the buyer when the option is exercised and other terms of the hire purchase 
agreement are fulfilled and therefore the Explanation should be read as confined to 
those cases only where property does eventually pass from the seller to the buyer. 
We are of opinion that this argument cannot be accepted, for the intention of the 
Explanation clearly is to provide that the hire purchase agreement shall be deemed 
to be a sale immediately on the date itis made, even though property has not passed 
from the seller to the buyer on that day. If this were not the real purpose and 
intention of Explanation I, its enactment would be entirely unnecessary for the main 
definition of “ sale ” under section 2 (2) will apply to a hire purchase agreement 
at the time when the property passes from the seller to the buyer on the option being 
exercised and on other terms of the agreement being fulfilled. We cannot therefore 
agree with the High Court that the Explanation should be confi wed only to those 
‘cases where the property does eventually pass for the obvious intention of the legis- 
lature in enacting the Explanation was to provide that the hire purchase agreement 
shall be deemed to be a sale on the very date on which it is made, even though no 
property passes from the seller to the buyer on that date. In this view of the matter 
it must be held taking into account the purpose, the intention and the interpretation 
-of Explanation I that it is beyond the competence of the State legislature. It must 
therefore be held to be invalid and struck down accordingly. 


The next question that arises is whether a hire purchase agreement ever ripens 
into a sale and ifso, when. We have already pointed out that a hire purchase agree- 
ment has two elements: (i) element of bailment, and (2) element of sale, in the 

‘sense that it contemplates an eventual sale. The element of sale fructifies when Z 
the option is exercised by the intending purchaser after fulfiling the terms of the 
a aa ee ee 
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agreement. When all the terms of the agreement are satisfied and the option is 
exercised a sale takes place of the goods which till then had been hired. When 
this sale takes place it will be liable to sales tax under the Act for the taxable event 
under the Act is the taking place of the sale, the Act providing for a multi-point 
sales tax at the relevant time. Where however option is not exercised or cannot 
be exercised because of the inability of the intending purchaser to fulfil the terms 
of the agreement, there is no sale at all. As the taxable event is the sale of goods, 
the tax can only be levied when the option is exercised after fulfilling all the terms 
of the hire-purchase agreement. We cannot agree with the view of the High Court 
that because in most of such cases the option is exercised, tax is leviable immediately 
on the making of the hire-purchase agreement and that in a few cases where there 
is failure to carry out the terms of the agreement or to exercise the option, there can 
be adjustment by elimination of such portion of the turnover. As we have pointed 
out the taxable event under the Act is the sale of goods and until that taxable event 
takes place there can be no liability to pay tax. Therefore, even. though eventually 
most cases of hire-purchase may result in sales by the exercise of the option and 
the fulfilment of the terms of the agreement, tax is not exigible at the time-when the 
hire-purchase agreement is made, for at that time the taxable event has not taken 
place ; it can only be exigible when the option has been exercised and all the terms 
of the agreement fulfilled and the sale actually takes place. When sale takes place 
in a particular case will depend upon the terms of the hire purchase agreement but 
till the sale takes place there can be no liability to sales tax under the Act. The 
High Court therefore was in error in holding that transactions of hire purchase of 
the kind with which we are dealing having regard to their main intent and purpose 
might be treated as sales at the time the agreement is entered into ; in all hire 
purchase agreements of the type with which we are dealing sale only takes place 
when the option is exercised after all the terms of the agreement are fulfilled and it 
is at that time that the tax is exigible. 


This brings us to the last question, namely, what is the quantum of sale price 
which is to be the basis of taxation under the Act. The argument on behalf of the 
appellant in this connection is that the sale price in the particular cases with which 
we are concerned is only Re. 1 which the hirer has to pay when he exercises his 
option to purchase. On the other hand the contention on behalf of the respondent 
is that the sale price is the entire amount paid by the hirer to the financier and the 
tax is exigible on this entire amount. We are of opinion that neither of these two 
contentions is correct. It stands to reason that Re. 1 cannot be the price of a vehicle 
in these cases for even if the vehicle is treated as second-hand when the option is 
exercised, the sum of Re. 1 would be an absurd price for a second-hand vehicle of 
the kind with which we are concerned. The argument in this connection is that 
the entire amount paid as hire is really for hire and the price is only the sum of Re. 1 
which is paid for the option which finally results in sale. This contention overlooks 
the essence of hire purchase agreement which is that the hire includes not only 
what would be payable really as hire but also a part of it is towards the price. The 
contention that the price is only Re. 1 which is-paid for the option therefore cannot 
be accepted. 


On the other hand the contention on behalf of the respondent that the price 
is the entire amount paid as hire including Re. 1 paid for the option also does not 
seem to be correct: This ignores the fact that at any rate part of what is paid as 
hire is really towards the hire of the vehicle for the period when the hirer is only a 
hirer. This will also be clear from the fact that if the entire hire is treated as price, 
the result would be that the price of what is a second-hand vehicle when the sale 
eventually takes place would be more than the price of the new vehicle. This will 
be clear from an example of a hire purchase agreement, which was given. to us on 
behalf of the appellant. In the particular example, the price of the vehicle was 
Rs. 5,000. The hire purchase agreement however provided for payment of 
Rs. 6,487-6-o by the hirer to the owner in seventeen instalments. The bi would 
become the owner on the exercise of the option after he had paid all the instalments. 
But if all the instalments are to be treated as price the result would be that a vehicle 
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which was priced at, Rs. 5,000 when the agreement was made and must have depre- 
ciated during the seventeen months when it was on hire would be ey at 
Rs. 6,487-6-o0 at the time when the option is exercised and the sale in favour of the 
hirer takes place. This is clearly impossible to accept and therefore the contention 
of the respondent must also be rejected. 


The real position in our opinion as to price of the vehicle when the option is 
exercised would be this. Its value at that time is neither Re. 1 which is the nominal 
amount to be paid for the option nor the entire amount which is paid as hire includ- 
ing Re, 1. The value must be something less than the original price, which in 
the example mentioned by us above was Rs. 5,000. In order to arrive at the value 
at the time of the second sale to the hirer, the sales tax authorities should take into 
consideration the depreciation of the vehicle and such other matters as may be 
relevant in arriving at such price on which the sale can be said to have taken place 
when the option is exercised, but that price must always be less than the original 
price (which was Rs. 5,000 in the example given above by us). 


We may in this connection refer to Damgavil Coal Company v. Francts+, Thac 
was a case under the (English) Income Tax Act, and the question that directly 
arose for consideration was with respect to deductions to be allowed from profits 
in the circumstances of that case. The facts were these: The appellant, a coal 
company, in order to obtain railway wagons for the conveyance of coal from its 
collieries to its customers from time to time entered into agreements with a wagon 
company under which a certain annual sum was paid for a period of years for a 
certain number of wagons. By the terms of the agreements the coal company 
during the periods of the payments used the wagons at its own risk and was bound 
to keep them in repair, and at the end of the period it had the option of purchasing 
the wagons at the nominal price of one shilling for each wagon. It will be seen 
that the agreement was in the nature of a hire purchase agreement of wagons. 
The question then arose whether any deductions fom profits could be allowed to 
the coal company im the circumstances. It was held that the annual payments 
under the agreements were divisible into two, namely, (1) consideration paid for 
the use of the wagons, and (ii) payments for an option at a future date to purchase 
the wagons at a nominal price. It was also held that insofar as the payments 
represented the consideration for the use of the wagons during the period of agree- 
ment they were admissible as deduction in the computation of the coal company’s 
profits for the purpose of assessment to income-tax. It was observed that it was 
perfectly clear that during the course of the period of years the wagon still was the 
property of the wagon company and not of the coal company ; but the coal company 
wished to use it and accordingly an extra payment was made in respect of that. 
No discrimination was made between the two kinds of payment ; it was a lumpsum 
that was paid. In such cases two things were going on concurrently—there was a 
sale and purchase agreement under certain terms—not a sale at that moment, 
but an option on certain terms on a future date to have a sale—and on the other 
hand there was also concurrent with that a hiring agreement. The Court then 
went on to observe that it had no materials for splitting up that payment showing 
what was truly hire and what was truly payment towards eventual purchase. 
Finally the case was remitted to the Commissioners with instructions that they were 
bound to allow as deduction such portion of the yearly payment made in respect of 
the wagon agreements as represented the consideration paid for being allowed to use 
wagons which under the contract were not yet the property of the coal company 
and that the Commissioners must decide that question for themselves ‘if parties 
did not agree. 


This case in our opinion brings out the true nature of the payment made as 
hire in hire purchase agreement. Part of the amount is towards the hire and part 
towards the payment of price, and it would be for the sales tax authorities to deter- 
mine in an appropriate way the price of the vehicle on the date the hirer exercises 
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his option and becomes the owner of the vehicle after fulfilling the terms of the 
agreement. There is no legislative guidance available as to how this should be 
done and perhaps it would be better if the legislature gives guidance in such matters. 
But even in the absence of legislative guidance it would be for the sales tax authorities 
to decide as best they can the value of the vehicle on the date the option is exercised 
and the'property passes to the hirer, There may be two ways of doing it. The 
sales tax authorities may split up the hire into two parts, namely, the amount paid 
as consideration for the use of the vehicle so long as it was the property of the owner, 
and the payment for the option on a future date to purchase the vehicle at a nominal 
price. If the first part is determined the rest would be towards the payment of 
price. The first part may be determined after flading out the proper amount to 
be paid as hire in the market for a vehicle of the type concerned, or in such other 
way as may be available to the sales tax authorities. The second method may be 
to take the original price fixed in the hire purchase agreement and to calculate 
the depreciation and all other factors that may be relevant in arriving at the price 
when the second sale takes place to the hirer including the condition of the vehicle 
at the time of the second sale. It is therefore for the sales tax authorities to find 
out the price of the vehicle on which tax has to be paid in either of the ways indicated 
by us above or such other way as may be just and reasonable. 


We therefore allow the appeals in part and set aside the order of the High Gourt 
and the assessments made, and direct that the sales tax authorities will determine 
the price in accordance with what we have said above and thereafter proceed to- 
levy sales 1ax according to law. The appellant will get its costs from the respon- 
dent—one set of hearing fee. 


V.K. —_—_—_--- Appeals allowed in part. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) l 
Present :—K:; Suspa Rao, K. C. Das GUPTA, AND RAGHUBAR DAYAL, JJ. 


K. Narasimhiah .. Appellant * 
D. 
H. C. Singri Gowda and others .. Respondents. 


Mysore Town Municipalities Act (XXI of 1951), section 27 (3)—Requirement of thres clear days notice 
for holding specal general meeting—If mandatory or directory—Sending notice—If “ giving ° notwce—Secirow 
23 (9) Proviso—Fifteen days’ notice of no-confidence motion—TIf to be given to Councillors also—Nottcs to Presi- 
dent—Sufficiency. 


What is required of by the Proviso to section 23 (9) of the Mysore Town Municipalities Act, 
1951, is that fifteen days’ notice of the intention to move the resolution of no-confidence has to be- 
given to the President. Such notice to the other Councillors also is not essential. 


“ Sending ” the notice does not amount to “ grving ” the notice. It cannot be said that as soon 
as the person with a legal duty to give the notice despatches the notice to the address of the person to 
whom it has to be given, the giving 1s complete. 


The provision of three clear days’ notice of special general meeting in section 27 (3) of the Mysore 
Town Municipalities Act is only directory and not mandatory. Therefore the fact that some of the 
Councillors recerved less than three clear days’ notice of the special general mecing did not by itself” 
make the proceedings of the meeting or the resolution of no-confidence in the President passed 
therein mvalid. These would be invalid only ifthe proceedings were prejudicially affected by such 
urgularity. In the instant case nineteen of the twenty Councillors attended the meeting and of these 
fifteen voted in favour of the resolution of no confidence against the President. Thus the Proceed- 
ings were not prejudicially affected by the “irregularity in the service of notice.” The meeting 
and resolution were therefore valid. 


sey A by Special Leave from the Judgment and Order dated 6th December,, 
1963, of the Mysore High Court in Writ Petition No. 2273 of 1963. 


S. K. Venkataranga Iyengar, and R. Gopalakrishnan, Advocates for Appellant. 
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N. S. Krishna Rao, and Girish Chandra, Advocates, for Respondents Nos. 1, 2, 
4 to 10, 12 to 15. 


The Judgment of the Court was delivered by 


Das Gupta, 7.—Is the requirement of three clear days’ notice for the holding 
of a special general meeting as embodied in section 27 (3) of the Mysore Town 
Municipalities Act, 1951, a mandatory provision ? That is the main question which 
arises for decision 1n this appeal. 


The appellant was elected as the President of Holenarsipur Municipality on 
11th September, 1962. At a special general meeting of the Municipal Council 
held on 14th October, 1963, a resolution was passed in the following terms :— 


‘¢ This Council has no confidence in the Municipal President of Holenarsipur Municipality. ” 


On 2nd November, 1963, Mr. Narasimhiah, the President of the Council 
applied to the High Court of Mysore under Article 226 of the Constitution praying 
for the issue of an appropriate writ quashing the proceedings of the meeting which 
culminated in the resolution of no-confidence against him. Prayers were made 
also for some consequential reliefs. 


Holenarsipur Municipality has twenty Councillors. Thirteen out of them 
sent a request to the President to convene a special general meeting to discuss a 
resolution expressing no-corfidence in him as President. This request was handed 
‘over to the President on 25th September, 1963. As however he did not take any 
steps for convening the meeting the Vice-President acted in the matter—calling a 
‘meeting to discuss the resolution to express no-confidence in the President. A 
notice under the Vice-President’s signature stating that it was proposed to hold a 
special general body meeting of the Municipality on the 14th October, 1963, at 
10 A.M. in the office premises and asking the members to be present in time was 
served on the Councillors. One copy of the notice was also posted up at the Munici- 
pal Office as required by section 27 (3) of the Mysore Town Municipalities Act, 
1951 (hereinafter referred to as “the Act”). The notice bore the date roth 
‘October, 1963. On fifteen of the twenty Councillors, the notice was personally 
served on that very date t.¢., the roth October. On three of the Councillors, siz., 
the President Narasimhiah, Mr. Dasappa and Mr. Sanniab, the notice was served 
-on the 13th October. It was served on Councillor Mirza Mohammad Hussain 
on the 12th October and on the Councillor R. G. Vaidyanatha on the 11th October, 
1963. 

When the meeting was held on 14th October, 1963, nineteen of the twenty 
‘Councillors were present. The President, Mr. Narasimhiah was among them. 
He claimed to preside over the meeting. But, ultimately, he appears to have 
left the meeting. The meeting was then held under the presidentship of the Vice- 
President Mr. Singri Gowda. The no-confidence motion against the President 
was moved and was passed, fifteen members having voted for it. 


In challenging the legality of the proceedings of this meeting of the 14th 
‘October and the validity of the resolution of no-confidence passed there, the petitioner 
urged three principal grounds. The first is that the requisite three days’ notice 
was not served on all the members and so the meeting was not validly held. The 
second ground urged was that the meeting cannot be said to be properly held as he 
was not allowed to preside and the Vice-President presided, and thus section 24 
(1) (a) of the Act was contravened. Thisdly, it was urged that the requisition for 
moving the resolution of no-confidence did not comply with the Proviso to section 
23 (9) of the Act as 15 days’ notice wds not given of the intention to move the 
resolution. 


The High Court held that on the materials before it, it was not possible to pro- 
nounce as to the circumstances under which the Vice-President presided at the 
“meeting. So, the High Court rejected the contention that there was any contra- 
vention of section 24 (1) (e) ofthe Act. The case made in the petition that 15 days’ 
notice had not been given of the intention to move the resolution does not appear to 
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have been pressed at the hearing ; as there is no mention in the judgment of any 

such argument. On the question whether the failure to serve three days’ notice of 
the meeting on all the Councillors, the High Court followed its own decision in. 
another Writ Petition No. 2280 of 1963 and rejected the petitioner’s contention. 

The Judgment in Writ Petition No. 2280 of 1963 which was produced before us 

shows that the High Court took the view that as the notices were sent on the roth 

October, they must be held to have been given on that date even though they were 

actually served on the rith, rath and 13th; but apart from that the High Court 

was of opinion that the provision about three days’ notice was only directory and 

not mandatory and so the omission to give notice would not affect the validity of 
the resolution. ` 


All the three grounds raised in the petition were urged before us in support 
of the appeal. As regards the petitioner’s contention that the meeting was not held 
in accordance with law as he was not allowed to preside, we are of opinion, on a 
consideration of what material there is on-the record, that it was after he left the 
meeting that the Vice-President took the chair and thereafter the no-corfidence 
resolution was moved and passed. There can therefore be no question of any con- 
travention of the requirement that the President shall preside. 


There 1s, in our opinion, no substance also in the contention that the proviso 
30 section 23 (9) was contravened. The Proviso runs thus::— 

“ Provided that no such resolution shall be moved unless notice of the resolution is signed by not 

less than one-third of the whole number of the Councillors and at least fifteen days’ notice has been 
given of the intention to move the resolution. ” 
Admittedly, the notice was signed by more than one-third of the whole number of 
Councillors. It is said, however, that fifteen days’ notice of the intention to move 
the resolution was not given. This argument which Mr. Iyengar addressed to us, 
but which does not appear to have been urged before the High Court, proceeds 
on the assumption that fifteen days’ notice of the intention to move the resolution 
has to be given not only to the President but also to the other Councillors. We do 
not think that that assumption is justified. In our opinion, what is required is 
that fifteen days’ notice of the intention to move the resolution has to be given to 
the President. In other words, all that is required is that before the resolution is 
actually moved the- P.esident has got fifteen days’ notice. In the present 
case, the meeting was held on 14th October, and the President received the notice 
on the 25th September. There was thus more than 15 days’ notice given to him. 


This brings us to the main contention that three days’ notice of the special 
general meeting was not given and so the meeting in invalid. We find it difficult 
to agree with the High Court that “sending ” the notice amounts to “ giving ” 
the notice. 


“ Giving” of anything as ordinarily understood in the English larguage is 
not complete unless it has reached the hands of the person to whom it has to be given. 
In the eye of law however “ giving ” is complete in many matters where it has been 
offered to a person but not accepted by him. Tendering of a notice is in Jaw there- 
fore giving of a notice even though the person to whom it is tendered refuses to accept 
it. We can find however no authority or principle for the proposition that as soon 
as the person with a legal duty to give the notice despatches the notice to the address 
of the person to whom it has to be given, the giving is complete. We are therefore 
of opinion that the High Court was wrong in thinking that the notices were given 
to all the Councillors on the 1oth October. In our opinion, the notice given to 
five of the Councillors was of less than three clear days. 


The question then is: Is the provision of three clear days’ notice mandatory, 
i.e., does the failure to give such notice make the proceedings of the meeting and 
the resolution passed therein invalid ? The use of the word “ shall” is not conclusive 
on the question. Asin all the other matters of statutory construction the decision 
of this question depends on the ascertainment of the Legislature’s intention Was 
it the Legislature’s intention in making the provision that the failure to comply with 
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it shall have the consequence of making what is done invalid in law? That is the 
question to be answered. To ascertain the intention the Court has to examine 
carefully the object of the statute, the consquence that may follow from insisting on a 
strict observance of the particular provision and above ali the general scheme of 
the other provisions of which it forms a part. In the State of U.P. v. Manbodhan 
Lal Srivastava1, where the question arose whether the provisions of Article 320 
(3) (c) of the Constitution are mandatory (which provides that the Union Public 
Service Commission or the State Public Service Commission shall be consulted on 
certain disciplinary matters), this Court stressed on the fact that the Proviso to the 
Article contemplates that the President or the Governor as the case may be may 
make regulations specifying the matters in which either generalor in any particular 
class or in any particular circumstances, it shall not be necessary for the Public 
Service Gommission to be consulted. Speaking for the Court Sinha, J., observed :— 


“ If the provisions of Article 320 were a mandatory character, the Constitution would not have 
left it to the discretion of the Head of the Executive Government to undo those provisions hy making 
regulations to the contrary: ” z 

This appears to have been the main reason for the Court’s decision that the 
provisions of Article 320 (3) (c) are not mandatory. Naturally, strong reliance has 
been placed on this decision on behalf of the respondents. Itis pointed out that 
while providing that three clear days’ notice of special general meeting shall be 
given to the Councillors, the Legislature said in the same breath that, 

“ in cases of great urgency, notice ofsuch shorter period as is reasonable should be given to the Coun 
cillors of a special general meeting. ” 

The decision of what should be considered to be a case of “ great urgency ” was left 
entirely to the President or the Vice-President on whom the duty to call such a meet- 
ing is given under section 27 (2). It is urged by the learned Counsel] that if the 
intention of the Legislature had been to make the service of three clear days’ notice 
mandatory it would not have left the discretion of giving notice for a shorter period 
for some of the special general meetings in this manner. We see considerable force 
in this argument. The very fact that while three clear days’ notice is not to be given 
of all special general meetings and for some such meetings notice only of such shorter 
period as is reasonable has to be given justifies the conclusion that the “ three clear 
days”? mentioned in the section was given by the Legislature as only a measure of 
what it considered reasonable. 


It is necessary also to remember that the main object of giving the notice is 
to make it possible for the Councillors to so arrange their other business as to be 
able to attend the meeting. For an ordinary general meeting the notice provided 
is of seven clear days. That is expected to give enough time for the purpose. But 
a lesser period—of three clear days—is considered sufficient for “‘ special general 
meetings ” generally. The obvious reason for providing a shorter priod of-such 
meetings is that these are considered more important meetings and Councillors are 
expected to make it convenient to attend these meetings even at the cost of some in- 
convenience to themselves. Where the special general meeting 1s to dispose of some 
matter of great urgency it is considered that a period of even less than three clear 
days’ notice would be sufficient. 


A consideration of the object of these provisions and the manner in which the 
object is sought to be achieved indicates that while the Legislature did intend that 
ordinarily the notice as mentionod should be given it could not have intended that 
the fact that the notice is of less than the period mentioned in the section and thus 
the Councillors had less time than is ordinarily considered reasonable to arrange 
his other business to be free to attend the meeting, should have the serious result of 
making the proceedings of the meeting invalid. 


It is important to notice in this connection one of the provisions in section 36 
of the Act. It is in these words :— 





1. (1958) S.C.J. 150: (1958) S.C.R. 533 : (1958) M.L.J (Crl.) 85: A.I.R. 1957 S.C. 912. : 
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“ No resolution of a municipal council or any committee appointed under this Act shall be 
deemed invalid on account of any irregularity in the service of notice upon any councillor or member 
ate that the proceedings of the municipal council or committee were not prejudicially affected 

such irregularity. ” 

It is reasonable to think that the service of notice mentioned in this provision 
refers to the givirg of notice to the Councillors. Quite clearly, any irregularity in 
the manner of giving the notice would be covered by the words “‘ irregularity in the 
service of the notice upon any Councillor ”. It appears to us however reasonable 
to think that in making such a provision in section 36 the Legislature was not think- 
ing only of irregularity of the mode of service but also of the omission to give notice 
of the full period as required. 


It is interesting to notice in this connection that the English law as regards 
meetings of borough: councils and county councils contain a specific provision that 
want of service of a summons to attend the meeting (which is required to be served 
on every member of the council) will not affect the validity of the meeting. It 
may be presumed that the Legislature which enacted the Mysore Town Munici- 
palities Act, 1951, was aware of these provisions in English law. It has not gone 
to the length of saying that the failure-to serve the notice will not make the meeting 
invalid. It has instead said that any irregularity in the service of notice would not 
make a resolution of the Council invalid provided that the proceedings were not 
prejudicially affected by such irregularity. The logic of making such a provision 
in respect of irregularity in the service of notice becomes strong if the fact that the 
notice given was short of the required period is considered an irregularity. 


The existence of this provision in section 36 is a further reason for thinking that 
the provision as regards any motion or proposition of which notice must be given 
in section 27 (3) is only directory and not mandatory. 

We are therefore of opinion that the fact that some of the Councillors received 
less than three clear days’ notice of the meeting did not by itself make the pro- 
ceedings of the meeting or the resolution passed therein invalid. These would be 
invalid only if the proceedings were prejudicially affected by such irregularity. As 
already stated, nineteen of the twenty Councillors attented the meeting. Of these 
19, 15 voted in favour of the resolution of no-confidence against the appellant. 
There is thus absolutely no reason for thinking that the proceedings of the meeting 
were prejudicially affected by the “‘ irregularity in the service of notice.” 


We have therefore come to the conclusion that the failure to give three clear 
days’ notice to some of the Councillors did not affect the validity of the meeting or 
the resolution of no-confidence passed therein against the appellant. 


In the result, we dismiss the appeal with costs. 
K.S. —— Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
Present :—K. Sussa Rao, K. C. Das Gupta anp Raonuear Davar, JJ. 
Smt. Basmati Devi (since deceased) and after death her legal 
representatives and another’ -. Appellants* 
D. 
Chamru Sao and others -- Respondents. 


Trusts Act (II of 1882), section 90— Mortgage transaction—Mortgagee gaining an advantage due to default 
of both mortgagor mortgages—Applicability of section 90. 
der the terms of a mortgage transaction mortgaging certain lands, both the mortgagor 
and khan see oe liable to pay rent toa third person and both of them defaulted in paying the 
rent and a decree for arrears of rent was obtained and the mortgaged lands were sold in execution 
of the decree and they were purchased by the mortgagee himself ; 
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Held that the mortgagee by his default contributed to the position that the poran had to be 
sold and when he purchased them he clearly gained an advantage by availing hi 


imself of his position 
as a mortgagee. e fact that the mortgagor had also made a default did not alter that position. 


Section 90 of the Trusts Act was therefore applicable to the case and the mortgagor was entitled to 
redeem the properties mortgaged. 

Appeal from the Judgment and Decree dated 4th March, 1958 of the Patna 
High Court in Appeal from Appellate Decree No. 1335 of 1952. 


R. S. Sinha, Senior Advocate, (R.C. Prasad, Advocate, with him), for Appellants. 


Sarjoo Prasad, Senior Advocate, (B.P. Fha, Advocate, with him), for Respondents 
Nos. 1 and 2. 


The Judgment of the Court was delivered by 


Das Gupta, 7.—This appeal arises out of a suit for redemption of a large num- 
ber of usufructuary mortgages in favour of the defendants. The plaintiff who owned 
1.67 acres of lands which were recorded in Khata 56 and 10.65 acres in Khata 57 
in village Sarifabad gave 1.27 acres out of Khata 56 and 8.24 acres out of Khata 
57 lands in mortgage to the several defendants by separate mortgage bonds. Part 
of the remaining land was sold by him and the rest settled by him with the first 
defendant on Batai terms. 


The plaintiff's case is that under the terms of the mortgage bonds the mortgagees 
were liable to pay rent to the landlord. The morigagees however defaulted in 
the payment of rent for some years. A suit for the arrears of rent was brought by 
the landlord and a decree obtained. In execution of the decree the lands were 
sold. The purchasers were one Besolal and Mst. Kirti Kuer, who according to the 

laintiff, were only benamidars of defendants 1 and 2 and other mortgagees. It is 
his case that this purchase enured for the benefit of the mortgagor, that is, the 
plaintiff, and so the right of redemption of the mortgages has not been affected. 
The prayers were for a declaration that the purchase was for the benefit of the 
plaintiff and for redempcion of the mortgages. 


The suit was ‘contested by defendants 1 and 2 only. Of these defendants, 
Chamru Sao is the purchaser, and Besolal, defendant 2, is the son of the other pur- 
chaser Mst. Kirti Kuer. They denied the allegation that Besolal and Mst. Kirti 
Kuer were their benamidars and contended that the right of redemption has been 
extinguished by the Court sale. 


The trial Court held that the plaintiff had failed to show that the auction 
purchasers were benamidars of the mortgagees and in that view dismissed the 
suit. 

On appeal, the Additional District Judge, Patna, came to a contrary conclusion. 
He held that the purchase, though in the name of Besola] and Mst. Kirti Kuer 
was really by the fisst and the second defendants. He also accepted the plaintiff’s. 
case that uder the terms of the mortgage bonds the mortgagees were liable to pay 
the rent and the rent sale havin g been brought about due to the default of the mort- 
gagor and the mortgagee they could not be allowed to take advantage of the sale. 
So, according to the learned Judge, the equity of redemption in favour of the plaintiff 
still subsisted and that he was entitled to redecm the mortgaged property. 
Accordi: gly, he set aside the judgment of the trial Court and passed a preliminary 
decree for redemption. 


Against this decree the two defendants appealed to the High Court of Patna. 
The appeal came up for hearing in the first instance before a Single Judge (Mr. 
ustice Sahai). On a consideration of the evidence, he was of opinion that the 
lability of rent of 2.67 acres was upon defendant 1: and that payment of rent of 
.87 acre which was purchased and 1.76 acres which was taken in ijra, the total 
being 2.43 acres, was upon defendant 2, that for payment of rent of 3.83 acres. 
was upon the other defendants, and the plaintiff was liable to pay the rent of only 
about 3.39 acres out of the entire area of 1.67 acres of Khata No. 56 and 10.65 acres 
of:Khata No. 57. The question which therefore arose was whether section:90 of 


’ 
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.the Trusts Act would operate to keep the equity of redemption alive in cases where 
the sale took place due to the default of the mortgagor as well as the mortgagees, 
the default on the part of the mortgagees, who purchased the properties at the sale- 
sein ane substantial. The learned Judge referred this point for decision to a Divi- 
sion Bench. 


The Division Bench of the High Court held that section go of the Trusts Act 
did not apply to these circumstances. In this view the High Court allowed the 
appeal, set aside the decree of the first appellate Court and restored the decree of 
the trial Court. 


The present appeal by Mst. Basmati Devi, who is the legal representative of 
the original plaintiff who was substituted in his place, is against the High Court’s 
decision dismissing the suit. 


In coming to a conclusion that section go ofthe Trusts Act did not apply to 
cases where the sale took place due to the default of the mortgagor as well as the 
mortgagee, the High Court appears to have followed a number of previous decisions 
of the same High Court. 


In support of the appeal it is urged that the view taken by the High Court in 
the present case as well as the girs decisions of the Patna High Court is in- 
correct and defeats the very object of section go of the Indian Trusts Act. 
Section go of the Indian Trusts Act is in these words :— 


“ Where a tenant for life, co-owner, suds Sa or other qualified owner of any property, by 
availing himself of his position as such, gains an advantage in derogation of the rights of the other 
persons interested in the property, or where any such owner, as oa all persons interested. 
in such property, gains any advantage, he must hold, for the benefit of all persons so interested, 
the advantage 80 gained, but subject to repayment by such persons oftheir due share of the 
expenses properly incurred, and to an mdemnity by the same persons against liabilities properly 
contracted, in gaining such advantage. ” : 

The question for consideration is whether in circumstances like the present where- 
the decree and the sale in execution of it are brought about by the default of both. 
the mortgagor and the mortagee, the mortgagee can be said to have taken advantage 
of his position by purchasing the property at the sale. This High Court appears to. 
think that unless the sale was brought about by the default of the mortgagee alone 
the mortgagee cannot be said to have taken advantage of his position in making 
the purchases. What seems to have weighed with the learned Judgesis that even if 
the mortgagee has done his duty by paying the rent he was liable to pay, the sale 
would still have taken place as the mortgagor did not pay that portion of the rent 
which he was liable to pay. So, they thought that the mortgagees, though they 
took advantage of the fact that the property had been brought to sale, could not be 
said to have taken advantage of their position as mortgagees. 


With this view we are unable to agree. In our opinion, the fact that the mort- 
gagor had made a default, does not alter the position that the mortgagee had also 
defaulted in paying the rent he was liable to pay. By his default he has contributed 
to the position that a suit had t~ be brought for arrears of rent and ultimately to the 
position that the property was put to sale in execution of the decree obtained in the 
suit. This E to the bringing about of the sale was a direct result of his 
position as a mortgagee. When therefore he purchased the property himself at 
the sale in execution of the rent decree he clearly gained an advantage by availing 
himself of his position as a mortgagee. 

This, in our opinion, is the position in law even if the mortgagee’s liability was 
to pay less than the major portion of thé rent of the holdings. Whether this would! 
be true even where the portion with the mortgagee is liable to pay is so very small 
that the property is not ordinarily likely to be brought to sale for that amount, it 
is unnecessary for us to decide in the present case. 


In the present case, the finding is that the liability of the defendants 1 and 2 
was to pay a substantial portion of the rent. To say in such circumstances that they 
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did not take advantage of their position as mortgagees is entirely unrealistic. Such a 
construction would put a premium on dishonesty on the part of mortgagees when- 
ever the entire burden of payment of rent was not left squarely on the mortgagee 
as under the provision of section 76 of the Transfer of Property Act. 


Mr. Sarjoo Prasad, who appeared before us on behalf of the respondent tried 
to persuade us that in any case the plaintiffs’ suit should fail as regards the lands 
recorded in Khata No. 57. As, according to him, these mortgagees were not at all 
liable to pay any portion of the rent of this holding. He drew our attention in this 
connection to Exhibit 2, the mortgage bond executed in favour of Chamru Sao, 
and to the statement made therein : ‘‘ Annual rent payable to the zamindar is the 
concern of me, the executant ”. This argument proceeds on the basis that the hold- 
ing recorded in Khata No. 57 continued to be separate and distinct fram the Khata 
No. 57. It is thus in direct conflict with the plea of these very defendants in their 
written statement that the two holdings had been consolidated into one holding 
with one rental. As the oral and documentary evidence on the Paper Book pre- 
pared in the appeal did not clearly show whether or not these two holdings had be- 
‘come one, we called for one of the documents, Exhibit B which seemed likely to 
throw some light on the matter. The document has now been received. It is 
the copy of a judgment of a suit between these parties in which this very question, 
viz., whether the two holdings had been consolidated into one or not, was raised. 
It was decided that such consolidation had taken place. It is clear that it was 
after such consolidation that the rent suit was brought in respect of that 
consolidated holding and it was that consolidated holding which was sold in execu- 
tion of the decree. It is clear therefore that the mortgage bond Exhibit 2 in which 
the mortgagor accepted liability to pay rent to the zamindar in respect of the 
-mortgaged land in Khata No. 57 does not affect the correctness of the High Court’s 
finding that the liability to pay rent of the holding that was sold was partly of the 


mortgagor and partly of the mortgagees and that it was the default of both the | 


mortgagor and the mortgagees that brought about the sale. 


Accordingly, we allow the appeal, set aside the judgment and decree of the 
‘High Court and restore the decree made by the Additional District Judge, Patna. 
A Pleader Commissioner shall be appointed by the trial Court on a deposit of 
Rs.’50 as his fees by the present appellant within two months from this date for 
taking accounts as to the amount due to the defendants on the date of the 
-decree. A preliminiary decree for redemption shall be passed in the ususal terms, 

As the suit as also the appeal before the District Judge had been brought is 
_forma pauperis the High Court made an order directing the plaintiffto pay the Court- 
‘fee on the plaint as well as on the memorandum of appeal. That order is set aside. 
Instead, we order the first and the second defendants in the suit to pay the Court- 
fee payable on the plaint as also on the memorandum of appeal. The present 
appeal to this Court has also been brought by the appellant as a pauper. As she 
has succeeded in the appeal, we order the contesting respondent, i.e., the first and 
the second defendants, to pay the Court-fee payable on the memorandum of appeal 
to this Court. The appellant will get her costs from the first and the second 
defendants throughout. 


V.K. Appeal allowed. 
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(Civil Appellate Jurisdiction.) 
PRESENT :—K. SuBBA Rao AnD N. RAJAGOPALA AYYANGAR, JJ. 
K. Hutchi Gowder «e» Appellant * 
s 
Ricobdos Fathaimull & Company .» Respondent. 


Madras Agriculturists Religf Act (IV of 1938) as amended by Madras Act (XXIII of 1948), sections 13 
and 19—Scope and applicability—Decres in respect of a debt incurred after coming into force of Madras Act IV of 
i938—Jf can be reopened and scaled doum under section 13 or 19. 

In the case of debts that have ripened into decrees, section 19 (1) and (2) of the Madras Agri- 
culturists Relief Act, prescribe a special procedure only in r of debts incurred before the 
Madras Agriculturists Relief Act came into force. The Act not provide for the reopening of 
decrees made in respect of debts incurred after it came into force. i 


In the case of decrees in respect of debts incurred before the coming into force of the Madras 
Agriculturists Relief Act, whether made before or after the Act, the scaling down process will have to 
be resorted to by filing an application under section 19 (1) or (2) as the case may be. But section 
19 on its express terms does not permit the filing of an application for amending a decree by scaling 
down a debt incurred after the Act came into force. Doubtless the Act, to seme extent, undermines 
the sanctity of decrees, but that is to implement the policy of the Legislature to give relief to agricul- 
turists overburdened with debts. .But the Court particularly in the case of an expropriatory measure 
like the Madras Agriculturists Relief Act, cannot rely n the supposed policy af the Legislature 
and extend the scope of the relief by analogy. A fair reading of section 19 (1) and (2) discloses beyond 
reasonable doubt that the Legislature does not provide thereunder any machinery for reopening a 
decree made in respect of a debt incurred after the Act came into force. 


Nor does the Legislature provide for the reopening of such a decree under section 18. In the 
case of a debt incurred after the coming into force of the Act, relief under section 13 could be claimed 
only in an appropriate proceeding before the decree is made and that too is confined to the limited 
relief in r to the rate of interest provided thereunder. Where a decree is to be amended the Act 
has taken care to provide expressly for such amendment., If the Legislature intended to provide for 
the amendment of decrees even in cases falling under section 13 ıt would have added another 
appropriate clause in section 19. The absence of any such clause indicates an intention that in cases 
of debts comprehended by section 13, the Legislature gives only a limited relief expressly provided 
thereunder. 

Appeal from the Judgment and Decree, dated the 19th December, 1957 of the 
Madras High Court in C.M. Appeal No. 303 of 1956. 


A. V. Viswanatha Sastri, Senior Advocate (V. Ratnam and R. Ganapathy Iyer, 
Advocates, with him), for Appellant. i 


G. S. Pathak, Senior Advocate (R. Thiagarajan, Advocate, with him), for 
Respondent. 
The Judgment of the Court was delivered by 


Subba Rao, J.—This appeal by certificate raises the question whether a decree 
obtained in a suit to enforce a debt incurred after the Madras Agriculturists Relief 
Act, 1938 (Act IV of 1938), hereinafter called the Parent Act, came into force 
could be scaled down under section 13 of the Parent Act. 


The facts are as follows : On 15th February, 1945, the appellant and 4 others 
executed a mortgage deed in favour of Kaverlal Chordia for a sum of Rs. 2,00,000 
payable after three years with interest at 9 per cent. per annum. On 24th January, 


1944, the mor ed thesaid mortgage in favour of the respondent. 
Certi Se ede principal and interest were made thereunder. On 
‘28th February, 1950, the assignee-mortgagee, 1.¢., the ee filed a suit O.S. 
No. 55 of 1950, in the Court of the Subordinate Judge, Nilgiris, Ootacamund, for 
the recovery of Rs. 1,98,487-8-0, made up of Rs. 1,50,000 for the balance of the 
principal and Rs. 48,487-8-0 for interest due on the mortgage. The suit ended in 
a compromise dated 21st December, 1950, under which a decree was passed for 
Rs. 1,50,000 on account of principal, with interest and further interest, as 9 per cent. 
per annum and costs, subject to some-concessions being shown in the event of 





*C. A. No. 80 of 1962. Scar 24th July, 1964. 
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payments being made. in certain specified instalments. Thereafter, certain pay- 
ments were made towards the decree. In due course the respondent filed I.A. 
No. 382 of 1953 for the passing of a final decree. On 24th June, 1955, the 
appellant filed O.P. No. 24 of 1955 for scaling down the debt. The respondent, 
inter alia, contended in his objections filed against the said application that as the 
debt sought to be ‘scaled down was incurred subsequent to 22nd March, 1938, 
which is the date of the commencement of the Parent Act, the decree could hot be 
scaled down under section 19 (2) of the Parent Act. The learned Subordinate 
Judge overruled the objection and held by his order dated 10th August, 1956, 
that the decree was liable to be scaled down in terms of section 13 of the Parent 
Act. He accordingly scaled down the decree debt. On appeal, a Division Bench 
of the Madras High Court held that as the statutory right to have the interest scaled 
down was not put forward before the consent decree was passed the decree could 
not be scaled down at the stage of the final decree proceedings. It further held 
that section 19 (2) of the Parent Act only applied to debts payene at commencement 
of the said Act and, therefore, the application for scaling down the decree was not 
maintainable. In the result it set aside the order of the Subordinate Judge 
and dismissed the petition for scaling down the debt. Hence the present appeal. 


Mr. A. V. Viswanatha Sastri, learned Counsel for the appellant, did not press. 
the appellant’s claim under section 19 (2) of the Parent Act but put it under section 
13 of the said Act. He took us through the relevant provisions of the Parent Act, 
which according to him disclose the legislative policy underlining the sacrosanctity 
of decrees and pressed on us to hold, on a scrutiny of the provisions of section 13 of 
the Parent Act in the light of the said policy, that the decree made in tof a 
debt incurred after the Parent Act came into force was liable to be scaled down. 
thereunder. 


Mr. Pathak, learned Counsel for the respondent, makes a distinction between. 
the substantive and procedural provision and contends that the present Act does 
not make any provision for scaling down decrees made in respect of debts incurred 
after the said Act came into force. The general scheme of the Parent Act gathered 
therefrom may be briefly stated thus. The main object of the Parent Act was to- 

ive relief to agriculturists. “Debt” has been defined in section 3 (ii) of the 

arent Act as any liability in cash or kind, whether secured'or unsecured, due 
from an agriculturist, whether payable under a decree or order of a civil or revenue 
Court or otherwise. This definition is rather comprehensive : it takes in secured, 
unsecured and decree debts due from an agriculturist. Section 7 of the Parent 
Act declares that a debt so defined has to be’ scaled down in the manner prescribed. 
by the said Act. Section 8 provides the mode of scaling down debts incurred before 
1932 and section 9, the debts incurred after 1932 but before 22nd March, 1938 ; 
and section 13 deals with the scaling down of debts incurred after the commencement 
of the Parent Act. The relief granted under the said Act varies with the date of 
the debt depending upon whether it falls under one or other of the said three periods, 
While sections 7, 8, 9 and 13 give the principles for scaling down a debt, section 19 
provides the machinery for scaling down. Section 19 of the Parent Act as amended 
in 1948, reads : 

(1) Where before the commencement cf this Act a Court has passed a decree for the repay- 
ment of a debt it shall, on the application of any judgment-debtor who is an agriculturists .......... 
apply the provisions of this Act to such decree and shall, notwithstanding anything contained in the 
Civil Procedure Code, 1908, amend the decree accordingly or enter satisfaction, as the caso may be: 

(2) The provisions of sub-section (1) shall also apply to cases where, after the commencement 
of this Act, a Court has passed a decree for the repayment of a debt payable at such commencement. ” 
It may be mentioned that the second clause was inserted by the Amending Act of” 
1948.° Before the amendment there was conflict of view on the question whether 
section 19 (1) could be invoked: in amending a decree’ passed after the commence-- 
ment of the Parent Act in respect of a debt incurred before.the said Act. Sub-sectiom 
(2) made the position clear arid declared-that it could be done. The position, 
therefore,'is that in the case of debts other than decree-debts, the scaling down 
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process will have to be resorted to in an appropriate proceeding taken in respect 
of the debt and in the case of decrees in respect of debts racine bears the Parent 
Act whether made before or after the said Act, by filing an application under section 
19 (1) or (2) of the Parent Act, as the case may be. But section 19 on its express 
terms does not permit ‘the filing of an application for amending a decree by scaling 
down a debt incurred after the Parent Act came into force. Doubtless, as Mr. 
Viswanatha Sastri contends, the Parent Act, to some extent, undermines the sanctity 
of decrees, but that is to implement the policy of the Legislature to give relief to 
agriculturists overburdened with debts. But a Court, particularly in the case of 
an expropriatory measure like the Act, cannot rely upon the supposed policy of 
the onan and extend the scope of the relief given to agriculturists by analogy. 
The scope of the relief shall necessarily be confined to that given by the Act expr y 
or by necessary implication. A fair reading of sub-sections (1) and (2) of section | 
of the Parent Act disclose beyond any reasonable doubt that the Legislature does. 
not provide thereunder any machinery for reopening a decree made in respect of a 
debt incurred after the Act came into force. 


Realizing this difficulty, Mr. Viswanatha Sastri reliea upon'the provisions 
of section 13 itself and contends that the said section provides, in the case of debts 
incurred after the Parent Act came into force, both for the substantive relief as wel? 
as for the machinery to give the said relief. The said section reads : 


“In any ing for recovery of a debt, the Court shall scale down all interest due on any 
debt incurred by an agriculturist after the commencement of this Act, so as not to exceed a sum calcu- 
lated at 6 1/4 per cent. per annum, simple interest .......... aa 


The Government by notification reduced the rate of interest to 54 per cent. 
per annum with effect from 29th July, 1937. Let us scrutinize the provisions of 
the section in the light of the arguments advanced. 


Learned Counsel asks us to read the words “ decree debt ” instead of “ debt 2? 
in section 13 of the Parent Act, for “ debt ” is defined to take in a decree debt, and 
by so reading, he contends, in any proceeding, which, according to him, includes 
a final decree application, the Court shall scale down all interest in the manner 
prescribed thereunder. It is further argued that final decree proceedings are only 
proceedings in a suit and, therefore, the word “ recovery ” in the sub-section is 
appropriate in the context of a decree debt. This argument, if accepted, disturbs 
the entire scheme of the Parent Act. Section 13 is one of the group of sections 
viz., sections 8, 9 and 13, dealing with the principles of scaling down in a proceeding 
for the recovery of a debt. But where a decree is to be amended, the Act has taken 
: gare to provide expressly for the amendment of the decree. If the Legislature 
intended to provide for the amendment of decrees even in cases falling under section 
13, it sould. have added another appropriate clause in section 19. The absence 
of any such clause indicates an intention that in cases of debts comprehended by 
section 13, the Legislature gives only a limited relief expressly provided thereunder. 
It is said, so far as the reopening of decrees after the Parent Act came into force is 
concerned, whether in t of debts incurred before or after the said Act, there 
cannot possibly be a justification for a difference in the manner of their treatment. 
A plausible reason can be discerned for this legislative distinction between debts 
incurred before the Act and those incurred after the Act, for in the former when the 
debts were incurred the Act was not in existence and, as the debtors could not have 
anticipated the provisions of the Act, they were given the summary remedy, but. 
the agriculturists who incurred debts after the Parent Act with open eyes were 
denied the same ; while in the former, they were allowed to reopen decrees made in 
respect of the said debts before or after the Act, in the latter they could claim relief 
only in an appropriate proceeding before the decree was made and that too was 
confined to the limited relief in regard to the’rate of interest provided thereunder.. 
The difference in the treatment of the two categories of decrees was brought about 
by sub-section (2) of section 19’added by a later amendment. Whatever may be 
the reason for the difference, we cannot extend the scope of‘section 13 by analogy 
or by stretching the meaning of the words “ proceeding ” and “ recovery.” T 
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Reliance is placed upon section 13-A of the Parent Act, which reads : 


“Where a debt is incurred by a person who would be an agriculturist as defined in section 3 (ii) 

but for the operation of proviso (B) or proviso (C) to that section, the rate of interest applicable to the 
debt shall be the rate applicable to it under the law, custom, contract or decree of Court under which 
the debt arises or the rate applicable to an agriculturist under section 13, whichever rate is less. ” 
On the basis of this section a contention is raised that sections 13 and 13-A relate to 
the same subject-matter with the difference that while section 13 applies to agricul- 
turists who incurred debts after the Parent Act came into force, section 13-A, applies 
to persons who would be agriculturists but for the provisos (B) and (C) of section 
3 (ii) in respect of debts incurred after the Act, and as a fair reading of section 13-A 
indicates that it applies to decrees made in regard to debts incurred after the Act, 
it must be interpreted reasonably that section 13 also a plies to such decrees. 
Mr. Pathak, learned Counsel for the respondent, on the other hand, contends that 
section 13-A only applies to pre-Act debts, as section 7 which declares the scheme 
of scaling down of debts applies only to pre-Act debts and the only exception to 
it is section 13-A. Be that as it may, we cannot construe section 13 with the aid 
of section 13-A which was introduced by the Amending Act XXIII of 1948. This 
appeal does not call for an interpretation of section 13-A of the Act and we shall 
not express any opinion thereon. 


The legal position may be briefly stated thus. Sections 7, 8, 9 and 13 form 
a group of sections providing the principles of scaling down of debts incurred by 
agriculturists under different situations. A debt can be scaled down in an appro- 
priate proceeding taken in respect of the same. But in the case of debts that have 
ripened into decrees, section 19 (1) and (2) prescribe a special procedure for 
re-opening the decree only in respect of debts incurred before the Parent Act. The 
Parent Act does not provide for the reopening of decrees made in respect of debts 
incurred after it came into force, and for understandable reasons the re ief in respect 
of such decrees is specifically confined only toa concession in the rate of interest. 


For the foregoing reasons we hold that the order of the High Court is correct. 
In the result, the appeal fails and is dismissed with costs. 


V. K. m Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :—P. B. GAJENDRAGADKAR, Chief Justice, M. Hipayatuuian, K. G. 
Das GUPTA, J. C. SHAH AND RAGUBAR DAYAL, JJ. 


Sri G. V. K. Rao »- Appellant” 


U. 
Sri Dantu Bhaskara Rao .- Respondent. 


Representation of the People Act (XLII of 1951), section 7 (d)—Disqualification under—Test—*‘CGontract 
subsists ?—Interpretation—Person having a mining lease from State Government with a clause reserving a right in 
Government to pre-empt in respect of minerals won—lIf lessee disqualified to stand as candidate, 


tract requires an offer and its acceptance and is not a mere reservation ofa right. The lessee therefore 
cannot be said to be disqualified under section 7 (d) of the Representation of the People Act (1951) 
to stand as a candidate for election. 


Appeal from the Judgment and Order dated roth April, 1963 of the Andhra 
Pradesh High Court in Special Appeal No. 52 of 1962. 


K. R. Chaudhuri, Advocate, for Appellant. 


A. V. Vishwanatha Sastri, Senior Advocate, (T. V. R. Tatachari, Advoczte, 
with him), for Respandent. 


* C.A. No. 1072 of 1963. 4th May, 1964. 


s 
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The Judgment of the Qcurt was delivered by 


Hidayatullah, F.—The respondent Dentu Bhaskara Rao was returned to the 
Andhra Pradesh Legislative Assembly from Kakinada constituency at the last 
general election. The appellant O. V. K. Rao was his closest competitor. There 
were two other candidates but they obtained very faw votes and they have not 
shown any further interest. The appellant filed an electi n petition to question 
the election of the respondent on many grounds: one such ground was that the 
respondent was disqualificd under section 7 (d) of the Representation of the People 
Act, 1951 (XLIII of 1951). The respondent had obtained a mining lease from the 
State of Andhra Pradesh on 13th April, 1960, though on the date he filed his nomi- 
nation paper he had not begun operations under that lease. The appellant took 
objection to the nomination of the respondent on the ground that he hild a contract 
from the Andhra Pradesh Government within thé prohibition by section 7 (d) of 
the Act, but the Returning Officer overruled his objection. The Election Tribunal 
later held that he was disqualifi:d under section 7 (d) of Act XLII! of 1951 and 
declared the election void. On appeal, the High Court of Andhra Pradesh 
reversed the decision and the present appeal has been filed on a certificate granted 


by the High Court. l 
Section 7 (d) reads as follows :— 


` 7, A person shall be disqualified for being chosen as, and for being, a member of either House 
of Parliament or the Legislative Assembly or Legislative Council of a State— 


(a) * * + * % * 
(b) * * * » x * 
(c) + * * * + 


(d) if there subsists a contract entered into in the course of his trade or business by him with 
ia oe ee for the supply of goods to, or for the execution of any works undertaken 
The mining lease was in the standard form and after setting out the consideration 
for the lease, it described in Parts I to IIL, the area of the lease, the description of 
the area, liberties, powers and privileges to be exercised and enjoyed by the lessee 
and the restrictions and conditions as to their exercise. In Part IV it described the 
liberties, powers and privileges reserved to the State Government and in Parts V 
and VI the rents and royalties reserved by the lease and certain other provisions 
relating to them. Part VIl then dealt with the covenants of the lessee in respect. 
of payment of rents, royalties, taxes, etc. One such covenant was in clause 21 
and was headed “‘ Right of Pre-emption ” and it coyerred on the State Government 
a right of pre-emption of the minerals lying in or upon the land demised or else- 
where under the control of the lessee. That clause was interpreted by the Tribunal 
as a contract entered in the course of trade or business by the respondent with the 
State Government for the supply of goods to that Government. The High Court 
held that there was no such contract. 


The disqualification which results from section 7 (d) is conditioned by a number 
of circumstances. First, there must be a subsisting contract (this is to say in actual 
existence) between the appropriate Government and the candidate. Then the 
contract must be in the course of the trade or business of the candidate and, finally, 
it must be inter ulia for the supply of goods to such Government. The appropriate 
Government according to the definition of the expression is the Government of 
Andhra Pradesh. The High Court in reaching its conclusion interpreted clause 21 
of Part VII of the lease and held that the mining lease was not a contract, that clause 
21 did not amount to a contract and that clause 21 even if a contract was nota 
contract for the supply of goods to the Government. This conclusion is assailed 
by the appellant. It is convenient to quote the clause at this stage : 

“21 (a) The State Government shall from time to time and at all times during the said term 
have the right (to be exercised by notice in writing to the lessee) of pre-emption of the said minerals 
(and ab ducts thereof) lying in or upon. the said lands hereby demised or, elewhero unden tie 
control of the lessee and by the lessee shall with all possible expedition deliver all minerals or products 
or minerals by the State Government under the conferred by this provision in the 

quantities, at the times in the manner and at the place specified in the notice exercising the said right. 
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RS Should the right to pre-emption conferred by this present provision be exercised and a 
~vessel chartered to carry the minerals or products thereof procured on behalf of the State Government 
Bete er oe durig. at De bore of loading the Ire al pa the 
amount due for demurrage according to the terms of the charter party of such vessel unless the State 
‘Government shall be satisfied that the delay is due to causes beyond the control of tho lessee. 


(c) The price to be paid for all minerals or products of minerals taken in pre-emption by the 
‘State Government in exercise of the right hereby conferred shall be the fair market price prevaili 
at the time of pre-emption provided that in order to assist in arriving at the said fair market price the 
lessee shall, if so ired, furnish to the State Government for the confidential information of the 

ent parti of quantities, descriptions and prices of the said minerals or products for 

carriage of the same and shall produce to such officer or officers as may be directed by the State Govern- 
ment original or authenticated copies of contracts and charter parties entered into for the sale or 
freightage of such minerals or products. 

(d) Ld 6 é * s ew 

Mr. K. R. Chaudhury corftended that under this clause there was a standing 
contract for the supply of goods and allthat Government had to do was to send a 
notice to the sepone and he was compelled to supply the goods to Government. 
He pointed out that from the time the lease was granted Government was asking 
the resnondent to commence operations to Laise the minerals but the respondent 
avoided working the mine prcbably to save himself fiom the disqualification. 
According to Me. Chaudhury, it mattered not whether the mime was worked or 
not, but what mattered was that there was a subsisting contract for the supply of 
mineals to the appropriate Government. Mr. A. V. Vishwanatha Sastri, in reply, 
contrded nthat the mining lease could not be regarded as a contract and further 
that enwas not “fin the course of” the trade or business of the respondent, and 
fina it that, in any event, it was not a contract for the supply of goods. That it 
waslly the course of business of the respondent almost goes without saymg. Jt is 
notnecessary, as Mr. Sastri suggested, that a course of business based upon other 
transactions must first exist befcre the offending contract can be said to be in the 
course of business. The contract may itself be the start of the business and the 
words *“ in the course of the business” would still be apt. As the mining lease was 
subsisting, the contrac., if any there be, was also subsisting and there is no doubt 
on that aspect of the matter. The question is whether the provisions ^f clause 21 
bring about a contract for the supply of goods. This question can be broken mto 
two which aie : (a) whether clause 21 can be regarded as a contract and (6) whether 
it can te regarded as a contract fot supply of goods. Clouse 21 is invariably inserced 
in every mining lease. It reserves to the Government the iight to the minerals 
which vest ia Government but which are allowed to be raised by the lessee holding 
the lease. The lease is, in one sense, a concract between the Government and 
the lessee because there 1s consideration on both sides and an offer and acceptance. 
There are obligations created by 1t, some of which are contractual even though 
some may be regarded as arising from the conditions of the grant. The mining 
lease without clause 21 cannot possibly be described as a contract for the supply of 
goods. Without that clause there would neither be a mention of goods nor of their 
supply. If the lease is to be read as satisfying the disqualification in section 7 íd), 
clause 21 alone can satisfy it. Clause 21 speaks of a right of the Government to 
pte-empt the minerals and all products thereof lying in or around the land demised 
or elsewhere under the control of the lessee. There is, however, no concluded 
contract in respect of any goods because it hardly needs to be said that relying upon 
this clause the lessee cannot begin delivery of the ore to the Government. He can 
do so only, if the Government serves a notice on him stating the quantity pre- 
empted and the time within which the supply is to be made. The clause, however, 
does not make it obligatory on Government to pre-empt any quantity of mineral 
or at all. There is no obligation to buy nor is there any compulsion on the part of 
the lessee to sell unless asked. In these circumstances, the clause does no more 
than to keep intact a right of the Government to obtain the minerals or their pro- 
‘ducts as and when Government requires in preference to others. Till Government 
makes up its mind and serves a notice there ıs no obligation to make any deliveries 
and even though the word'‘ subsists’ is a word of wide import, it cannol be said 
that a contract for the sale of goods subsists because a contract requires an offer and 
its acceptance and is not a mere reservation of a right. 
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Taking the most liberal view of the matter it is clear that clause 21 did not 


bring into being a contract for the supply of goods. All that it did was to 1eserve 


to the Government the right to prior purchase of the minerals raised by the respon- 
dent. The reservation of such right does not amount to a contract for the supply 
of goods which can be said to subsist between the parties. The High Court was, 
therefore, right in reversing the decision of the Election Tribunal. The appeal 
fails and is dismissed with costs, 


K.S. —_—— Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—K. SuBBA Rao ann S. M. SwRI, JJ. 
G. Periaswami Goundar and others e.» Appellants * 
D. 
Sundaresa Ayyar and others es Respondents. 


Inam—Gonstruction—Grant if comprises both melvarain and kudivaram—Recitals ig Inam Register and Inam 
Statement—Evidentiary value of—Doctrine of lost grant—When can be invoked. 


Religious endowment—Suit for ejectment of archakas—Part of inam properties granted to ls af can be 
die ee eee 4 j ua 


The trustees of certain temples filed a suit for the recovery of the suit properties from the defendants 
who were the @chakas of the temple and the alienees from them on the ground that the said properties 
were the properties of the deities under certain inam grants and that the defendants had no right 
therein. e defendants admitted the claim of the deities to the melvaram interest in the properties 
but claimed that the archakas owned the kudivaram interest therein. The trial Court and the High 
‘Court on appeal held that the grant to the deities comprised both the varams. The High Court further 
held that the archakas were entitled to have a portion of the suit lands allotted to them towards their 
remuneration for the services to the temples. an appeal from this decision to the Supreme Court ;, 


Held : (i) The doctrine of lost grant on which the archakas relied to prove their title can only,be 
invoked where there is no acceptable evidence of the terms of the grant. In the instant case there was 
no scope for invoking that doctrine as the iecitals in the Inam Register and the Inam statement, which 
are of great evidentiary value coa-lusively established that both the varams were granted to the deities 
and further the subsequent conduct of the archakas supports the conclusion that both the varams were 
so granted to the deities and the archakas have been put in possession of the properties in their capa- 
‘city as archakas and de facto trustees ; 


(ii) From the fact of long possession or ee a of the suit lands by archakas and their ances- 
tors it cannot be conchided that the melvaram alone could have been granted to the deities. Long 
enjoyment is also consistent with an arrangement that might have been entered into between the 
grantor and the then functioning archakas having regard to the conditions prevailing then. The lands 
were comparatively of small extent and they were dry lands. In those days the income from the said 
Jands must have been very insignificant. There was no trustee for the temple, In those circumstances 
it is more likely that the grantor would have put the land in the possession of the archakas so that he 
might from and out of the produce from the land maintain the temple, perform the puja and meet the 

iture connected with the puja and also pay himself the remuneration for his services to the 
temple. If that was the situation undér which the archakas came into possession of the lands, thoy 
were certainly in the position of ds facto trustees and they could not by mortgaging or otherwise alienat- 
ing the properties claim any right in derogation of the title of the deities. 

(iii) The High Court was wrong in making an allocation of the suit lands between the trustees 
and the archakas in a suit for ejectment of the archakas. The suit was based on title and the relief 
asked for was the eviction of the archakas from the suit property as they had no title to remain m 
possession. Both the trial Court and the ee Court confirmed the title of the deities to both the varams 
and negatived the title of the archakas, In the circumstances the High Court had no option but to 
deliver the suit properties to the plaintiffs. In a suit for framing a scheme for a temple a Court might 
in an appropriate case put the archakas in ion of a portion of the temple lands towards his 
remuneration for services to the temple. But it cannot be done in a suit for ejectment. 


Rpt from the Judgment and Decree dated the 28th November, 1952, of 
the High Court in Appeal Nos. 385, 259, 260, 259 and 385 of 1947 respec- 
tively. 

A. V. Viswanatha Sastri, Senior Advocate, (R. Gopalakrishnan, Advocate, with 
him), for Appellants (in C. As. Nos. 648, 649 and 650 of 1960) and for 
Respondents (in C.As. Nos. 651 and 652 of 1960). 





* C.A. Nos. 648 to 562 of 1960. Slst July, 1964. 
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T. V. R. Tatachari, Advocate, for Repondents Nos. 1, 2, 5 and 6 (in G.A. 
No. 648 of 1960, and Appellants (in C.A. No. 652 of 1960). 


- §. T. Desai, Senior Advocate (K. Jayaram and R. Ganapathy Iyer, Advocates, 
with him), for Respondents Nos. 1, 3, 4,5, 8 to 11, 15, 16, 18, 19 and 21 iy 
G.A. No. 649 of 1960), Respondents. Nos. 1, 2 and 8 (in C.A. No. 650 of 1960), 
and Appellants (in C. A. No. 651 of 1960). 


The Judgment of the Court was delivered by 


Subba Rao, 7.—These five appeals by certificate arise out of Original Suits 
Nos. 183, 184 and 185 of 1945 filed in the Court of the Subordinate Judge, 
Coimbatore, Madras State. hei 


O.S. No. 183 of 1945 .relates to properties claimed on behalf of Sri 
Chowleswaraswami temple. Periaswami Goundar and Samana Goundar, the 
laintifis in the said suit, are the trustees of the said temple. They filed the suit 
or the recovery of the plaint-scheduled properties from the defendants who are the 
archakas and the-alienees from them on the ground that the said properties were 
the properties of the deity and that the defendants had no right therein. They 
also claimed mesne profits for a period of 3 years prior to the suit. ‘The defendants 
filed a written-statement admitting the claim of the deity to the melvaram interest 
in the properties but claimed that the archakas owned the kudivaram therein and 
that some of the said properties were validly transferred to the alienees. 


O.S. No. 184 of 1945 was filed in the said Court by the trustees Êf Sri Pongali 
Amman temple situated in the village of Vengambur for the recovery of the proper- 
ties mentioned in the schedule attached to the plaint. ‘The defendants, who are 
the archakas and alienees from them, inter alia, pleaded that only melvaram in the 
said properties was granted to the deity and that the archakas owned the kudivaram 
therein and that they had validly alienated their interest in the said properties in 
favour of the alienees. 


O.S. No. 185 of 1945 was filed in the same Court by the trustees of 
Sri Varadaraja Perumal temple situated in Vengambur village. The plaintiffs 
sought to recover the properties mentioned in the schedule annexed to the plaint 
from the archakas and the alienees from them on the same grounds and the defendants 
raised similar pleas. It is not necessary to mention other defences raised in the 
written-statements filed in the three suits as nothing turns upon them in these 
appeals. 

The main issue in O.S. No. 183 of 1945, O.S. No. 184 of 1945 and O.S. No. 
185 of 1945 was whether the inam grants made to the three temples consisted of 
both the varams or melvaram alone. 


The learned Subordinate Judge tried the said suits along with two other suits 
and delivered a common judgment therein. On™“the said issue he held in all the 
three suits that the grants to the three deities comprised both the varams. He 
further held that the alienations made by the archakas prior to 16th May, 1931, 
were binding on the trustees of the respective temples and that the alienations made 
subsequent to that date were liable to be set aside. In the result the learned 
Subordinate Judge gave a decree in each of the suits for possession of the plaint- 
schedule properties except those covered by the alienations effected before 16th 
May, 1931. He also decreed mesne profits to the plaintiffs for a period of 3 years 
prior to the suits and also subsequent profits from the date of the suits to the date 
of delivery of possession at the rate fixed by him. ‘The defendants in the said suits 

erred appeals to the High Court of Madras, being Appa Nos. 259, 260 and 

5 of 1947. The said appeals were heard by a Division Bench of the said High 
Court, consisting of Satyanarayana Rao and Rajagopalan, JJ. The High Court 
agreed with the trial Court on the finding relating to the nature of the ts to the 
temples, that is to say it held that the grants to the temples comprised both the varams, 
namely, melvaram and kudivaram. The learned Judges, for the first time, though 
there was no pleading, no issue and no contention in the trial Court, held that the 
archakas were entitled to have a portion of the said properties allotted to them towards 
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their remuneration for the services to the temples and gave a decree directing the- 
division of the said properties into two halves and putting the archakas in possession: 
of one half. They did not disturb the finding of the learned Subordinate Judge- 
in regard to the alienations, that is they maintained the alienations made before- 
l6th May, 1931. ; 


Against the decree of the High Court in A.S. No. 259 of 1947 and A. S. No. 385. 
of 1947 both the archakas and the trustees preferred appeals to this Court questioning 
the correctness of the decree of the High Court in so far as it went against them. 
Against the decree in A.S. No. 260 of 1947 no appeal was filed by the archakas, 
but the trustees preferred an appeal questioning that part of the decree directing - 
a part of the properties to be put in possession of the archakas. 


Mr. Desai and Mr. Tatachari, appearing for the archakas in the different 
appeals, contended that the Courts below, having regard to the consistent and 
continuous conduct of enjoyment as absolute owners of the properties by the archakas- 
spread over a long period of time, should have invoked the doctrine of lost grant 
particularly when there was no clear and convincing evidence of the terms of the 
grant. Alternatively, they argued that the Courts should have held, on a fair 
construction of the recitals found in the Jnam Statements and the Jnam Register, that. 
only melvaram was granted to the deity. 


Mr. Viswanatha Sastri, learned Counsel for the trustees, contested this position.. 
He would say that there is no scope for invoking the doctrine of lost grant as the 
recitals in the Inam Register and the Inam Statement, which are of great evidentiary - 
value, conclusively establish that both the varams were granted to the deity and 
that all the documents, or most of them, disclosing the conduct of the archakas would 
support the conclusion that both the varams were so granted to the deity. 


At the outset it would be convenient to notice briefly the scope of the doctrine 
of lost grant, as the learned Counsel for the appellants have strongly relied upon it. 
The doctrine of lost grant with its limitations has been succinctly explained by the 
Judicial Committee in Sankaranarayana Pillayan v. H. R. E. Board, Madras'. The 
temple in that case had 4 kattalats. ‘Though the temple had a general trustee, each 
of the katialats was in the charge of a special trustee or trustees. In regard to one of ` 
the kattalais after meeting all the expenses there remained a surplus which the trustees 
claimed for their own benefit and in fact they were utilising the surplus for the benefit 
of their families. It was contended by the appellants that they were the owners of ` 
the suit properties, which were subject only to a charge in favour of the kattalat 
for the performance of the worship according to the prescribed scale. The Judicial 
Committee, after noticing the earlier decisions, observed : l j 

“ The presumption, it was stated, of an origin in some lawful title which the Courts have so often 
readily c in order to support porsezsory rights long and quietly enjoyed, arises where no actual: 
roof of title is forthcoming, and the rule has to be resorted to because of the failure of actual evidence. 
the present case, where there is ample and convincing proof of the nature of the grant, the object 
of the endowment and the capacity of the persons claiming the user and enjoyment, the rule can 
hardly have any application. ” 
In the result aie be aera Committee held that the properties were granted only 
to the deity and that the trustees had no claim to any surplus income. The said 
principle has been accepted by this Court in Buddu Satyanarayana v. Konduru 
Venkatapayya*, ‘There a question similar to that now raised was considered. The 
archakas claimed, relying upon the doctrine of lost grant, that under the original 
inam grant only the meloaram interest was given to the deity. Rejecting that conten- 
tion, Das, J., speaking for the Court, observed : 


“ There is no doubt, on the authorities, that a presumption of an origin in some lawful title may 
in certain circumstances be made to support possessory rights long and quietly enjoyed where no 
actual proof of title is forthcoming but it is equally well established that that presumption cannot 
be made where there is sufficient evidence and convincing proof of the nature of the grant and the- 
persons to whom it was made.” 
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‘The basis of this doctrine is clearly brought out by two judgments of the Judicial 
-Committee. Lord.Buckmaster, delivering the judgment in Maginiram Sitaram v. 
.Kasturbhai Manibhai}, observed : i 

“ At the lapse of 100 years, when every party to the original transaction has passed away, and it 
becomes compl impossible to ascertain what were the circumstances which caused the origi 
grant to be made, it is only following the policy which the ee adopt, of securing as far as 
possible quiet to le who are n: apparent lawful holding of an estate, to assume that the 
:grant was tawhally and not wfully made, ° 
Viscount Sumner in Mohamad Muzafar Ali Musavi v. Jabada Khatun? said much 
‘to the same effect thus : 


“ The presumption of an origin in some lawful title, which the Courts have so often readily made 
Sordse to support posesory Hants, long and quietly eniayed, where do actual prool of uile is forth- 
coming, is one which is not a mere branch of the law of evidence. It is resorted to because of the 
failure of actual evidence. ” 

It is, therefore, clear that the said paepe can only be invoked where there is no 
acceptable evidence of the terms of the grant. 


In these appeals the trustees filed copies of the relevant extracts of the Inam 
Register and the statements filed by the ancestors of the arckakas during the inam 
‘enquiry in support of the contention that both the zarams were granted to the deity. 
The evidentiary value of the recitals in the Inam Register has been emphasized by 
the Judicial Committee in more than one decision. In Arunachalam Chetti v. Venkata 
-Chalapatht Guruswamigal®, the Judicial Committee expressed its view on the eviden- 
tiary value of the recitals in Inam Register thus : 

“ Tt is true that the making of this register was for the ultimate purpose of determining whether or 
not the lands were tax free. But it must not be forgotten that the preparation of this register was a great 
act of state and its preparation and contents were the subject of much consideration under elaborately 
detailed reports and minutes. It is to be remembered that the Inam Commissioners, tLrough thar 

-officials, made enquiry on the spot, heard evidence and examined documents, and, with regard to 
each individual , the Government was put in possession not only of the conclusion come to as 
to whether the was tax free, but of a statement of the history and: tenure of the property itself. 
‘While Their Lordships do not doubt that such a report would not displace actual and authentic evi- 
dence in individual eases, yet the Board when such is not available, cannot fail to attach the utmost 
importance, as part of the history of the property, to the information set forth in the Isam Register.” 
In the latest decision of the Judicial Committee reported in Sankaranarayana 
Pillaiyan’s case*, it reiterated the same position when it said : 

“The question arose in a recent case before this Board with reference to a Madras inam (see 
Secretary of Stats for India v. Vidhya Thirta Swamigal®, where it was held that the title deeds and the entries 
in the Znam Register are evidence of the true intent and effect of the transaction and of the character 
of the right which was being recognized ard continued. The entries in the Inam Register and the 

—description of the inamdar therein were accepted as indications of the nature and quantum of the right 
and the interest created in the land.” 


‘This view of the Judicial Committee has been accepted and applied by the Madras 
High Court in many dicisions when it was called upon to decide on the conflicting 
claims of a trustee and an archaka to the properties dealt with in the Inam Registers. 


The documents relating to Sri Fongau Amman temple are Exhibits P-2 and 
P-3. Exhibit P-2 is the statement filed by an ancestor of the present archakas before 
the Inam Commissioner. It is of the year 1862. Exhibit P-3 is an extract of the 
Inam Register. As observed by the Judicial Committee, the entries made in the 
said register are the result of an elaborate enquiry based upon oral evidcnce, on 
the spot enquiry and scrutiny of available accounts and records. The Inam State- 
‘ment is only one of the pieces of evidence which the Inam Commissioner might 
have taken into consideration in compiling the Inam Register. The recitals in the 
statement must, therefore, give place to the recitals in the Inam Register, though 
an attempt shall be made to harmonize them, if possible. Before considering the 
Se aa 
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recitals in Exhibit P-3 it is necessary to bear in mind the common case i.¢., that 
it is the case of both the archakas and the trustees that Exhibit P-3 deals only with 
the property that was given to the deity. But the dispute is as regards the extent 
of the interest in the property that was given to the deity. Was it only the melvaram 
in the said: property that was granted to the deity or was it that both the varams 
therein were granted to the deity? Now let us give a close look to the recitals under 
the various columns in Exhibit P-3. The first major head is “ class, extent and 
value of inam.” The said major head is divided into 7 sub-heads. In column 2 
under the sub-head “ General class to which inam belongs,” the entry is “ religious.” 
Jn column 3 under the head “ the survey number and the name of the field or 
fields comprised in the grant—dry, wet or garden,” the particulars of the lands 
are given. ‘This entry shows that except a small extent which is a garden the rest 
is dry land. These details are more consistent with the grant being of both the varams 
than being of mere melvaram. If it is of melvaram alone, the quality of the field is 
quite irrelevant. Sub-heads 4, 5 and 6 show that the extent is about 18 acres and 
99 cents and the assessment is Rs. 24-14-5. These recitals leave the impression that 
the land was a dry land bearing a small assessment of Rs. 24-14-5 and the income 
therefrom could not have been appreciable in those days. The second main head 
is “ description, tenure and documents in support of the inam.” The entries under 
the various columns under this head establish that the dry lands bearing an assess- 
ment of Rs, 24-14-5 described in columns 3, 4, 5 and 6 were granted as Deve dayam to 
the deity Pongali Amman permanently by Maduraiyat Paligar of Madura. The 
date of the grant is not known ; but even in the accounts of 1209-F, the name of 
the deity was entered as the grantee. The third major head is “ name and relation- 
ship of original grantee and of subsequent and present heirs—length of possession.” 
In columns 13 and 15 the name of the deity alone is given. In column 16 under 
the heading “ name and age” and in column 17 under the heading “ place of 
residence ” only the name of the deity is given. Below the name of the deity the 
name of the Pujari “ Pujari Muttandi, age 45” is given. In columns 18 and 
19 under the heading “ relation to original grantee or subsequent registered holders” 
and “ surviving heirs of the present incumbent” no entry is made. Obviously 
mo entries are made under these sub-heads, as the deity cannot have relations. 
The mention of Pujari Muttandi in the context of other entries indicates that he 
was in charge of the temple. If his name was mentioned because he had some 
interest in the land, the other suitable entries in regard to his relations would have 
been made under the relevant sub-heads. Indeed it is not the case of the archakas 
that they have some interest in the meloaram. If the document was concerned 
only with the meloaram interest, strictly there was no place for the archaka in the 
document, for he had no interest therein. His name was mentioned only as he 
was the person who was in de facto management of the properties of the deity. In 
column 21 under the heading “ Deputy Collector’s opinion and recommendation,” 
the entry is “ To be confirmed permanently to the Pagoda so long as it is well kept 
up, subject to the existing jodi of Rs. 3-1-7.” Under column 22 the inam is con- 
firmed to the pagoda. A reasonable interpretation of the recitals in this document 
leads to the only conclusion that the Jnam Commissioner was dealing in the entire 
interest in the land, the particulars whereof were given therein. There is no evidence 
that at the time the grant was made the archakas or any others were kudivaramdars. 
But it is said that Exhibit P-2, the Inam Statement, filed by the then archakas would 
establish that what was granted was-only the melvuaram. There, in column 2 under 
the head ‘‘ Name of the tnamdar entered in dowle and name of the present enjoyer ” 
the following entry is found : 


“ Pongaliamman poosari Kuppaiyandi Muthuveeran as per paimash entry. For fields Nos. 595 
and 597 no pousari’s name is mentioned. Present (enjoyer) Pongaliamman poosari Muthandi. ” 


{t is said that pujari is shown as the enjoyer and, therefore, the deity has no interest 
in the enjoyment of the land. The deity was obviously represented by the pujari 


who was the de facto trustee. He was in possession of the property in this capacity 


as the de facto trustee. In those circumstances if the pujari of the temple is described 
as an enjoyer, it can only mean that he was in possession of the land on behalf of 
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the temple. Whatever ambiguity there might be in the said recital it is dispelled 
by the entry in column 12 under the head “ Particulars of present enjoyment,” 
namely “ By directly cultivating this land selling the produce derived therefrom 
and applying the sale proceed to the service of the deity ; I and my agnates have 
been performing pooja and enjoying the said land according to the conditions of 
the grant.” This entry is couched in clear and unambiguous terms. It describes. 
the nature of the ‘enjoyment of the land by the archaka ; it clearly says that he was 
cultivating the land, selling the produce and from the sale proceeds he was doing 
the services to the deity in accordance with the terms of the grant. If the deity 

was entitled only to the meloaram, this recital is inconsistent with it. The recital 
indicates that the entire land was subject-matter of the grant in favour of the deity 
and that the produce from that land was utilized for the services to the deity. Strong 
reliance is placed upon the entry in column 13 under the head “ Income derived 
from the manibam ; whether sarvadambla or jodigai, if jodigai, how much.” The 
entry is , “ Income Rs. 24-14-5 ; Jodigai Rs. 3-1-7.” Basing upon the said entries 

the argument is that Exhibit P-3 shows that the assessment on the land was 
Rs, 24-145 and Exhibit P-2 indicates that the same amount was the income derived 

from the inam and, therefore, what was granted in inam could have been only the 

assessment i.e. Rs. 24-14-5. This argument is far fetched and based on a slender 
foundation. One of the main objects of the inam enquiry was to ascertain whether 
the alienated lands were free of tax or not. The archaka who was in possession of 
the land on behalf of the deity-had to give information as regards the tax payable 

in respect of the land in his possession. In that context the expression “ Income 
derived from the manibam ” can only mean the assessment fixed on the land. After 
stating that full assessment was only Rs. 24-14-5 the archaka stated that he was not 
paying the entire amount, but was paying only the jodigai of Rs. 3-1-7. So under- 
stood the said recitals fit into the scheme of other recitals in the said statement and 
those found in Exhibit P-3. A similar argument was advanced before this Court 

in Buddu Satyanarayana’s case } and was rejected. Das, J., observed at p. 1006 thus : 


“ Apart from these points of distinction the decision relied on by the learned Attorney-General 
appears to us to be of doubtful authority. As will appear from the passages sae above, the decision 
rested mainly, if not entirely, on the fact that the amount of assessment and the amount of income were 
the same and the conclusion was drawn that the mam grant comprised only of the revenue assessment, 
i.s., of msloaram rights. We are unable to follow the reasoning. ” 

We, therefore, hold that, from the recitals in the said two documents, what was. 
granted to the deity was of both the varams. 


Learned Counsel for the archakas relied upon the long possession and enjoyment 
of the suit lands by the archakas and their ancestors in support of their contention 
that the melvaram alone could have been granted to the deity. Long enjoyment 
is also consistent with an arrangement that might have been entered into between 
the grantor and the then functioning archaka or archakas having regard to the condi- 
tions prevailing then. The lands granted were comparatively of small extent and: 
they were dry lands. In those days.the income from the said lands must have been 
very insignificant. There was no trustee for the temple. In those circumstances. 
it is more likely that the grantor would have put the land in the possession of the 
archaka so that he might, fon and out of the produce from the land, maintain the 
temple, perform the puja and meet the expenditure connected with the puja and also. 
pay himself the remuneration for his services to the temple. That was a convenient 
arrangement which was adopted in many of the small temples in that of the 
country. This practice was recorded with clarity by the Madras High Court in 
Narayanamurthi v. Achaya Sastrulu?. In dealing with a similar argument the learned 
Judge observed : 

“The evidence of user and enjoyment, however long, uninterrupted and unquestioned, would be 
evidence of the grant only in the absence of any reliable or cogent evidence with regard to the terms of 


the grant itself or in the case of any ambiguity in the grant. It seems to be clear that almost very 
recently the suit lands yielded only just what was sufficient for nitya natoedyam or the daily worship. 
LL} 
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No doubt in such a state of things not only the persons who established the temples and made the 
endowments but succeeding generations of worshippers would have allowed the archakas to cultivate 
the lands and take the income performing the puja as it was obviously the most convenient mode of 
arranging for the worship of the deities and the payment of remuneration for the archaka service ”. - 


“ But when the income accruing from the lands came to be considerable and the archakas, by 
reason of old habits and following their forefathers, claimed the lands and surplus profits therefrom 
to be their own, it was only natural that the worshippers should take steps to secure the surplus 
income for the institutions. ”’ 

"These observations are very apposite and they clearly describe the circumstances 
under which the archakas of the temples were allowed to be in possession of the 
temple lands. If that was the situation under which the archakas came into posses- 
sion of the lands, they were certainly in the position of de facto trustees and they 
could not by mortgaging or otherwise alienating the properties claim any rights 
in derogation of the title of the deity. Indeed the documents on which the learned 
Counsel relied contain clear and unambiguous admission on the part of the archakas 
that the land itself was the property of the deity. Exhibits P-12, P-13, P-14 and 
P-15 are copies of mortgages executed by the archakas. Under these documents 
the land in their possession was mortgaged and it was described as padttharam 
manyam. They also disclosed that the padttharam paddy directed’ to be paid to the 
temple was more than the kist payable thereon to the Government. In the prior 
proceedings i.e. applications preferred by the archakas for declaring the temples as 
excepted ones, there was no claim that the melvaram alone was granted to the deity. 
In other proceedings the archakas claimed that the lands were service tnams, but 
they did not come forward with the present plea that mslvaram only was granted 
to the deity. Further, pattas for the suit lands were transferred without any 
objection of the archakas in the name of the deities in 1939 and the archakas also 
paid contribution to the Madras Hindu Religious Endowments Board on the basis 
that both the varams belonged to the deity. The conduct of the archakas. therefore, 
lis consistent with the recitals in the Jnam Register, namely, that what was granted 
to the deity was the land i.e. both the varams, and that they had been put in possession 
and enjoyment of the said land in their capacity as archakas and de facto trustees. 


Learned Counsel for the appellants relied upon an order made by A. R. G. 
‘Westlake, Collector of Coimbatore, on 14th April, 1941, wherein he held that only 
melvaram was granted to the deity. That order came to be made under the following 
circumstances. The trustees appointed by the Coimbatore District Temple Gom- 
mittee filed an application before the Revenue Division Officer under section 44-B 
{11)(a) of the Madras Hindu Religious Endowments (Amendment) Act, 1934, for 
a declaration that the alienations of portions of inam land attached to the temple 
were null and void and for resumption and re-grant of the same to the deity. One 
of the issues in the application was whether the inam comprised meloaram or both 
melvaram and kudivaram. The Revenue Division Officer held that the inam compris- 
ed both the varams. On appeal, the Collector came to the contrary conclusion. 
But a perusal of the order shows that his conclusion was based upon pure surmises. 
The Collector did not refer to any document or evidence for his conclusion. The 
trustees filed a suit in the Court of the Subordinate Judge, Coimbatore, for a 
.declaration that the inam grant in favour of the plaint temple comprised both the 
varams. The learned Subordinate Judge held that section 44-B of the Act had 
no application as the grant was to the deity and was not a service inam. The result 
of this litigation was that there was no final decision on the question whether the 
-grant was of both the vatams or only of the melvaram. ‘These proceedings cannot, 
therefore, be of any evidentiary value in this case. On a consideration of the 
entire evidence we agree with the conclusion arrived at by the High Court that the 
-grant to the deity comprised both the varams in the suit lands. 


Now coming to the appeals relating to Chowleswaraswami temple, the factual 
and legal position is exactly the same as in the case of Pongaliamman temple. 
Exhibit P-2 is the statement made before the Inam Commissioner by the then 
archaka and Exhibit P-3 is the extract from thej/nam Register. Under the relevant 
entries in the Inam Register, survey numbers, “extent, quality and the assessment 
-of the subject-matter of the grant are given. The land is described as Devadayam 
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and is stated to have been granted for the support of the pagoda of Chowleswara- 
swami. The nature of the grant is described as permanent. The date of the 
ae is not known. The grantor’s name is given as Maduraiyar Paligar of Madura. 

e name of the original grantee is given as Chowleswaraswami. The grant of 
the land described earlier is poraa permanently to the pagoda as long as it is 
well kept subject to the existing jodi of Rs. 24-8-2. The only mention of archaka is 
in column 17 under the head “‘ Particulars regarding present owner” and the 
entry thereunder is ‘‘ Chowleswaráswami, stanika Muttaiyan.” The other columns 
where the relationship of the present owner with the previous owners is expected 
to be recorded are left blank for the obvious reason that the said columns are irrele- 
vant in the case ofadeity. The archakas’s name in addition to the deity is mentioned 
as he was in possession of the land in his capacity as de facto trustee. The deity 
must necessarily have to be represented by somebody and that he can only be the 
stanika who was managing the temple and its properties. The relevant entries 
in the Jnam Register do not countenance any contention that the melvaram interest 
only in the land was granted and that was confirmed to the deity. If the melvaram 
was granted or confirmed, the recitals would have been different. The correspond- 
ing inam statement is Exhibit P-2. The entries are practically similar to those 
found in Exhibit P-2 relating to Pongaliamman temple with some slight variations. 
Column 2 makes a clear distii.ction between owncTs ip of the land aud enjoyment. 
The owner is shown as Chowleswaraswami and the “ present” enjoyer 1s shown 
as Chowleswaraswami’s stanika. The nature of the enjoyment is described in 
column 2 thus : 


“ The said lands are leased out for varam cultivation and I cultivate the same myself some 
and the income (masul) therefrom is enjoyed by me and co-sharera (Pangali) and used for Swami 
Viniyogam. ” 


It is manifest frdm this recital that the land was the subject-matter of the grant and 
the income therefrom was derived either by direct cultivation or by leasing out 
the same, and the said income was enjoyed by the archaka and used for vimtyogam. 
The point to be noted is that the predecessor-in-interest to the present archake 
admitted that the produce from the land was utilized for the services of the deity. 
The said admission is inconsistent with the allegation that the grant was only of 
meloaram. ‘The entries in column 13 are similar to those contained in the correspond- 
ing Exhibit P-2 relating to Pongalaiamman temple, and for the reason already 
given, they do not support the contention that the assessment of Rs. 74-1-5 was 
only granted to the deity. 


1 

A combined reading of these two documents leads to the only conclusion tnat 
both the varams were granted to the deity. Just as in the case of Pongali 
temple so in the case of Chowleswaraswami temple, the subsequent conduct of the 
archakas belie their assertion that only melvaram interest in the land was granted to 
the deity. Exhibit D-1 of 1867, D-2 of 1868, D-3 of 1870 and D-4 of 1883 are 
some of the mortgages executed by the archakas of Chowleswaraswami temple. 
Exhibits D-5, D-6, and D-7 are sales, In all these documents the property is 
described as Chowleswaraswami manyam. If really the kudtvaram belonged to the 
archakas, they would not have described the land they were alienating as 
Chowleswaraswami manyam. ‘The description of the property as that of the 
deity is consistent with the title of Aud:varam also being in the deity. Further, as 
in the other case, the pattas were transferred in the name of the deity in 1939, the 
contributions were paid to the Hindu Religious Endowments Board on the basis 
that the entire interest in the lands belonged to the deity and that in other proceedings. 
the archakas’ case was not that the grant to the deity was only of the melvaram but 
the lands were service inam lands. ‘Though the archakas dealt with the properties 
by mortgaging or otherwise alienating them they never denied the title of the deity. 
For the foregoing reason we hold that even im the case of oy swaresvam 
temple the original grant made to the deity comprised both the varams. 


In regard to Sri Varadaraja Perumal temple, no appeal was filed by 
the archakas and. they allowed the judgment of the High Court.in regard to’ ithe 
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title to become final. Nothing, therefore, need be said on the question of title of 
the land in respect of this temple. 

Coming to the cross-appeals filed by the trustees against that part of the decree 
of the High Court apportioning the pro of the deity between the deity and: 
the archakas, the question raised is whether the High Court, having held that the 
title to the suit property vested in the deity, had jurisdiction to compel the trustees- 
of the temples to put the archakas in possession of specified extent of property towards 
their remune ation. The High Court observed thus: 

“On these findings, it is no doubt true that the decree in favour of the rlaintiffs for possession 
of the properties on behalf uf the deity has to be upheld subject to the consideration set forth below. ’” 
Then it proceeded to consider whether any allocation of land should be made 
between the archakas and the trustees. After noticing the relevant decisions on the 
subject, it observed thus : ae À 

f “ These decisions are practically uniform except for the decisions .............. PEREA 
in) A.S. No. 237 of 1950 Brakmayya v. Rajeswaraswami Temple’ and .............. seer sa (10) 
enkatadri v. Seshacharlu2 and have upheld the allocation of lands between the archakas and the 

trustees, the proportion, however, varying with the extent of the lands and the amount of tho 

income. None of the Judges were of the opinion that the arrangement should be a permanent and 

an unalterable one and it must naturally be subject to revision or alteration according to the circum- 

stances of the case at the instance not only of the trustees but also at the instance of the archakas, if it 

ih une that the allocation was working to thodetriment of either the archakas or of the 
ple, 

It concluded : 

“We think, therefore, in these cases, the best arrangement would be to allocate half the lands 
in each of the suits for fhe remuneration of the archakas, to be divided equally, having regard to the 
wet and dry extents, and keave the remaining half to the trustees, who have to meet the cost of the daily 
worship and accumulate the surplus in their hands as it belongs to the deity. ” 
On principle, in our view, the conclusion arrived at by the learned Judges of the 
High Court is unsupportable. ‘The suits were based on title and the relief asked 
for was the eviction of the archakas from the suit property as they according to the 
plaintiffs, had no title to remain in possession. The archakas raised the plea that 
the title of the deity was confined only to melvaram in the plaint-schedule lands and 
that they had title to the kudivaram. Both the Courts confirmed the title of the deity 
to both the interests and negatived the title of the defendant-archakas. In the- 
circumstances the Court has no option but to deliver possession to the plaintiffs 
who had established their title to the suit properties. In a suit for framing a scheme 
for a temple a Court may be in an appropriate case put the archaka in possession of 
a portion of the temple lands towards his remuneration for services to the temple ; 
but these are not suits for framing a scheme. That apart, there is absolutely no 
material either in the pleadings or in the evidence, to make any such apportionment, 
for the allotment of a particular share to the archaka would depend upon the total 
income from the lands, the value of the articles required for the worship, the amount 
of reasonable remuneration intended to be provided and other similar circumstances. 
An allotment cannot possibly be made on the basis of allocations made in the cire 
cumstances and facts peculiar to other cases. Indeed, this Court has already 
expressed a clear opinion on this aspect of the case in Budda Suryanarayana’s case}, 
Therein, Das, J., said at p. 1008 thus :— 

“In a proceeding for the framing of a scheme relating to a temple it may be permissible to take 


into accuunt the claims, moral if not legal, of the archakas and to make some provision for protecting 
their rights, but those considerations appear to us to be entirely out of place in a suit for ejectment on 


proof of ttle.” 
With respect we entirely agree with the said observations. It follows the High 
Court went wrong in making an allocation of the lands between tlie trustees and the 
archakas in a suit for -ejectment. 3 i Ua 
Learned Counsel for the archakas made an impassioned appeal that we, should 

give a direction to the authorities concerned to make an apportionment of the pro- 
z r q ` E " 1c i N ti eo cd yey t 

1. (1953) 1 M.L.J. 164: A.I.R.1953_ Mad. ‘| 3. (1953). S$ C.J. 283 : (1953)'1 M.LJ: 693’: 

: (1953) S.C.R. 1001, 1008... 
2. (1947) 1 M.L,J. 287 : I.L.R. 1948 Mad. 46. oe <2 
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;perties on the lines suggested by the High Court, having regard to the long enjoy- 
-ment of the temple lands by the archakas. Long enjoyment of the temple lands by 
the archakas is not a peculiar feature of this case. ‘The authorities concerned have 
made suitable arrangements for remuneration in the case of other temples and we 
-have no doubt that they would make a reasonable provision for the archakas in the 
present case also for their remuneration in accordance with law. 


In the result Civil Appeals Nos. 648 and 650 of 1960 filed by the trustees, are 
allowed but, in the circumstances, without costs. Civil Appeal No. 649 of 1960 
filed by the trustees is also allowed without costs except as against the 14th respon- 
dent. The said appeal against the 14th respondent is withdrawn on the ground 
that his interest as a mortgagee is not now subsisting and the said appeal against 
the 14th respondent is dismissed as withdrawn but, in the circumstances, without 


costs. Civil Appeals Nos. 651 and 652 of 1960 filed by the archakas are dismissed 


with costs. One hearing fee, 


V.K. Ea Orders accordingly. 
THE SUPREME COURT OF INDIA. 


(Givil Appellate Jurisdiction.) 


PRESENT :—P. B. GAJENDRAGADKAR, Chief Justice, M. HIDAYATULLAH, J.C. 
Suan, RaGHUBAR DayaL AND S. M. Swng, JJ. 


Sri Jagadguru Kari Basava Rajendraswami of Govimutt 
v. 


The Commissioner of Hindu Religious and Charitable Endowe 
ments, Hyderabad and another +e Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951) section 103 G eas: 
ander section 63 of 1927 Act for mutt framed by Endowments Board on 6th Sep » 1989—Non- 
implementation of the scheme dus to pendency of unsuccessful litigation to set aside the scheme—sSisps taken in 
a 1952 by Executive Officer to take over possession—Ghallenge that provisions of scheme contravened Article 
19 (i) (f) of the Gonstitution—Sustainability. 

A scheme was framed for the appellant mutt on 6th September, 1939 by the Endowments Board 
under section 63 of Madras Act (II of 1927). But the scheme was not implemented owing to pen- 
dency of unsuccessful litigation seeking to set aside the scheme. In April 1952 the Executive Officer 
issued notice to the appellant that he would take over possession. The appellant refused to hand over 

ion on the ground that scheme under which possession was sought to be taken from him was 
invalid inasmuch as it contravened the appellant’s fundamental rights guaranteed by the Constitution 
which had come into force from 26th January, 1950. 

Held: The deeming clause prescribed by section 103 (d) of Madras Act (XIX of 1951) (replacing 
the earlier Act) Madras Act (II of 1927) does not necessitate an examination of the schemes before 
they are allowed to be continued as though they were settled or modified under the Act of 1951. A 
scheme under the 1927 Act is automatically continued by operation of section 103 (d) of the New 
Act but is liable to be modified if appropriate steps are taken in that behalf under section 62 (3). The 
provisions of the scheme cannot be examined in writ proceedings. Unless the modifications are 
made the scheme as a whole, will be deemed to have been made under the latter Act and will be 
enforced as a valid scheme. 

In the instant case when the scheme was framed and a challenge made by appellant to its validity 
failed in Court of law, his property rights had been taken away. The fact that the order was not 
implemented does not make any difference to the legal position. It cannot be claimed that since the 
scheme was not implemented till 1952 the Court must examine its validity in the light of the funda- 
mental rights guaranteed to the appellant under Article 19 of the Constitution as the fundamental 
Tights are not retrospective in operation. 

Appeal from the Judgment and Order dated 6th February, 1961 of the Andhra 
Pradesh High Court in Writ Appeal No. 71 of 1957. 


A. V. Vishwanatha Sastri, Senior Advocate (K. Rajendra Chaudhuri and K. R. 
Chaudhuri, Advocates, with him, for Appellant. X ; 

R. Ganapathy Iyer and B. R. G. K. Achar, Advocates, for Respondents. 

The Judgment of the Court was delivered by 

Gajendragadkar, C.J.—The appellant Sri Jagadguru Kari Basava Rajendra- 
swami of Gavi Mutt is the Matadhipati of Sri Gavi Mutt which is a religious insti- 
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tution dedicated to the propagation and promotion of the tenets of the Veera Saiva 
cult of Hinduism. This Mutt is situated at Uravakonda in the District of Ananta- 
pur. It appears that on the 6th September, 1939, the Board of Hindu Religious 
Endowments constituted under the Madras Act II of 1927 (hereinafter called ‘ the 
earlier Act’) framed a scheme under section 63 of the said Act for the proper admi- 
nistration of the said Mutt and its endowments. The predecessor-in-office of the 
appellant then filed Suit No. 21 of 1939 on the file of the District Judge, Anantapur, 
for getting the said scheme set aside. His suit substantially failed, because the Dis- 
trict Court was persuaded to make only a few minor modifications in the scheme 
subject to which the scheme was confirmed. That decision was taken in D by 
the predecessor of the appellant to the High Court of Madras (A.S. No. 269 of 1945). 
During the pendency of the said appeal, the appellant’s predecessor died, and the 
appellant then brought himself on the record as the lezal representative of his de- 
ceased predecessor. Ultimately, the appeal was withdrawn, and, therefore, dis- 
missed. 


Though a scheme had been formulated by the Board under section 63 of the 
said Act, apparently no effective step was taken’ to take over the actual management 
of the mutt and its endowments. The said management continued as before and 
the fact that an Executive Officer had been appointed under the scheme made no 
difference to the actual administration of the Mutt. It was on the Sth April, 1952, 
that the appellant was served with a memorandum asking him to hand over the 
charge of all the properties of the Mutt to the Executive Officer. A notice issued 
by the Executive Officer followed on the 16th April, 1952, by which the appellant 
was informed that the Executive Officer would take over possession. Meanwhile, 
what is known as the Strur Mutt case! was decided by the Madras High Court and 
the appellant felt justified in refusing to hand over possession to the Executive 
Officer on the ground that the scheme under which possession was sought to be 
taken over from him was invalid inasmuch as it contravened the appellant’s 
fundamental rights guaranted by the Constitution which had come into force from 
the 26th January, 1950. 


In 1951, the Madras Hindu Religious and Charitable Endowments Act XIX 
of 1951 (hereinafter called the latter Act) repealed and replaced the earlier Act. 
The appellant moved the Madras High Court on the 28th April, 1952 by his writ 
petition and prayed for an appropriate writ quashing the notice served on him by 
the Executive Officer threatening to take over the administration of the Mutt and 
ats properties under the scheme. This petition was heard by a single Judge of the 
said High Court and was allowed. The learned Judge took the view that some 
provisions of the scheme contravened the appellant’s fundamental rights under 
Article 19 (1) (f), and so, it could not be enforced. It was no doubt urged before 
the learned Judge that the appellant’s writ petition should not be entertained be- 
cause he had a definite adequate alternative remedy under the latter Act, but this 
plea was rejected by the learned Judge with the observation that where the fun- 
damental right is clearly infringed, it is the duty of the Court to interfere in favour 
of the citizen, unless there are reasons of policy which make it inexpedient to do so. 
Accordingly, the learned Judge directed that the scheme should be quashed. He, 
however, took the precaution to make the observation that his order did not mean 
that the Government was not free to make a scheme in consonance with the Constj- 
tutional rights of the Matadhipati. 


The respondent, the Commissioner of Hindu Religious and Charitable Endow- 
ments, who had been impleaded by the appellant to the writ petition along with the 
Executive Officer, challenged the correctness of the decision rendered by the learned 
Judge in the writ petition filed by the appellant. Thi: appeal succeeded and the 
Division Bench which heard the said appeal, held that the scheme having been 
framed as early as 1939 under the relevant provisions of the earlier Act which was 
valid when it was enacted, could not be challenged on the ground that some of its 
provisions contravened the fundamental rights guaranteed to the citizens of this 


L (1952)"1 MeL.J. 557. 
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country under Article 19. Certain other contentions were raised before the appel- 
late Bench by the appellant ‘and they were rejected. It is, however, not necessary 
to refer to the said contentions, because they have not been argued before us. 
Having taken the view that the scheme as it was framed was valid, the appellate 
Bench reversed the decision of the single Judge, allowed the ondent’s appeal and’ 
directed that the writ petition filed by the appellant should be dismissed. It is 
against this decision of the Division Bench that the appellant has come to this Court 
with a certificate granted by the said High Court. 


Before dealing with the points which have been raised before us by Mr. Sastri 
on behalf of the appellant, we may briefly indicate the nature of the scheme which 
has been framed under the relevant provisions of the earlier Act. This scheme opens. 
with the statement that the Board was satisfied that in the interests of the pro 
administration of the Mutt and all the endowments, movable and immovable he 
longing thereto, a scheme should be settled, and so, the Board, after consulting the 
Matadhipati of the Mutt and other persons having interest therein, proceeded to. 
frame the scheme. It was intended that thescheme should come into force on the 
6th September, 1939 when it was framed. It appears that either because the 
Executive Officer did not take effective steps to implement the scheme, or because 
the predecessor of the appellant filed a suit challenging the scheme, the scheme: 
in fact has not been implemented till to day. When the notice was served on 
the appellant in 1952 and it looked as if the Executive Officer would take over the 
administration of the Mutt and its properties, the present writ proceedings commen- 
ced and throughout the protracted period occupied by these proceedings, the status 
quo has continued. ` 


The scheme consists of ,15 clauses and, in substance, it entrusts the admini- 
stration of the Mutt and all its endowments in the hereditary trustee and two non- 
hereditary trustees appointed-by the Board. ‘These latter are liable to be removed 
by the Board for good and sufficient cause and the Board’s order in that behalf has. 
to be final. ‘The Board is authorised to appoint an Executive Officer for the Mutt 
on a salary of Rs. 60 per month. Such Executive Officer is required to furnish 
security in the sum of Rs. 500 to the satisfaction of the Board. He has to be im 
charge of the day-to-day administration of the Mutt and he has to be answerable 
to the trustees. The trustees are required to meet once a month in the premises 
of the Mutt for discharging their duties. ‘They are given the power to inspect thee 
accounts maintained by the Executive Officer and generally supervise his work. 
The Board is also given the power to issue directions from time to time regulating 
the internal management of the Mutt. It would thus be seen that though the scheme 
was framed in 1939, in essential features it is similar to the pattern of schemes which 
have been subsequently introduced either by legislation or by judicial decisions 
in respect of the management of public charitable institutions like the present Mutt. 


Mr. Sastri does not dispute the fact that the relevant provisions of the earlier 
Act as well as the scheme framed under them were valid at the relevant time. He, 
however, argues that the earlier Act has been repealed by the latter Act (XIX of 
1951), and according to him, it is necessary to consider whether the present scheme 
is consistent with the appropriate and relevant provisions of this latter Act. This. 
argument is based on the provisions contained in section 103 (d) of the latter Act. 
This section provides that notwithstanding the repeal of the Madras Hindu Reli- 
gious Endowments Act II of 1927, all schemes settled or modified by a Court 
of law under the said Act or under section 92 of the Code of Civil Procedure, 1908, 
shall be deemed to have been settled or modified by the Court under this Act and 
shall have effect accordingly. ‘The argument is that though the present scheme 
was framed under the provisions of the earlier Act, it must now be deemed to be a 
scheme which has been settled or modified by the Court under this latter Act,. 


and so, it is necessary to enquire whether all the provisions of the scheme are - 


consistent wich the material provisions of the latter Act. If it is found that any of 
the said_provisions_are.inconsistent with the relevant provisions of the latter Act, 
they must be modified so as to make them consistent with the said provisions. 


“, 
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In support of this argument, Mr. Sastri has invited our attention to the obser- 
vations made by Lord Asquith of Bishopstone in East End Dwelling Co., Lid. v. 
Finsbury Borough Council}, that 

“if you are bidden to treat an imaginary state of affairs as real, you must surely, unless. 
prohibited from doing 50, also imagine as real the consequences and incidents which, if the putative 
state of affairs had in fact existed, must inevitably have flowed from or accompanied ”. 

Basing himself on these observations, Mr. Sastri has urged that if the deeming 
provision prescribed by section 103 (d) is given its full effect, there would be no. 
scope for refusing to apply the test for which he contends. 


We are not impressed by this argument. It is no doubt true that section 103. 
(d) provides that a scheme settled or modified by a Court under the earlier Act 
shall be deemed to have been settled or modified under the latter Act, but the effect: 
of this provison merely is to make the schemes in question operative as though they 
were framed under the provisions of the latter Act ; the intention was not to exa- 
mine the said scheme once again by reference to the relevant provisions of this 
latter Act and re-frame them so as to make them consistent with these provisions. 
This position appears to be clear if we examine other sub-clauses of section 103. 
Section 103 (a) which deals with rules made, notifications or certificates issued, 
orders passed, decisions made, proceedings or action taken, scheme settled, and’ 
thin fone by the Government, the Board or its President or by an‘ Assistant Com- 
missioner under the earlier Act, provides that the said rules, notifications, etc., 
in so far as they are not inconsistent with the latter Act, shall be deemed to have 
been made, issued, passed, settled or done by the appropriate authority under the 
corresponding provisions of this latter Act and shall subject to the provisions of 
clause (b) have effect accordingly. Having thus provided for the continuance 
of rules, notifications, orders, etc., in so far as they are not inconsistent with the 
provisions of the latter Act, section 103 (b) has made provision for the modifications 
in the said rules, notifications and orders. In other words, the scheme of section 103 
(a) and (b) clearly brings out the fact that where the legislature wanted the con- 
tinuance of the action taken under the provisions of the earliar Act only if the said! 
action was consistent with the relevant provisions of the latter Act, it has to be 
provided. The same type of provision is made by section 103 (f) (g) and (A). If 
we examine section 103 (d) in the light of these other provisions, it would be clear 
that the question of the consistency or otherwise of the scheme to section 103 (d) 
applies, is treated as irrelevant, because no reference is made to the said aspect of 
the schemes. In other words, the schemes to which section 103 (d) applies have 
to be deemed'to be settled or modified under the provisions of the latter Act without 
examining whether all the provisions of the said schemes are necessarily justified by 
or consistent with, the provisions of this latter Act ; and that is why we do not think. 
Mr. Sastri is right in contending that the deeming clause prescribed by section 103. 
(d) necessitates an examination of the said schemes before they are allowed to be 
continued as though they were settled or modified under the. latter Act. 


This does not, however, mean that there is no provision prescribed by the latter- 
Act for the notification of such schemes. Section 62 (3) (a) specifically provides. 
that any scheme for the administration of a religious institution settled or modified. 
by the Court in a suit under sub-section (1) or on an appeal under sub-section (2) 
or any scheme deemed under section 103, clause (d), to have been settled or modi-. 
fied by the Court may, at any time, be modified or cancelled by the Court on an. 
application made to it by the Commissioner, the trustee or any person having in- 
terest. ‘This provision clearly brings out the fact that if a scheme governed by sec- 
tion 103 (d) is deemed to have been made or sanctioned under the provisions of the 
latter Act and thus continued, modifications in it can be effected by adopting the- 
rocedure prescribed by section 62 (3). In other words, a scheme like the present 
is automatically continued by operation of section 103 (d), but is liable to be medi-- 
fied if appropriate steps are n in that behalf under section 62 (3). Reading 
section 103 (d) and section 62 (3) together, it seems to us that Mr. Sastri’s argument: 
sis 
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that the consistency of the scheme with the relevant provisions of the latter Act 
should be examined in writ proceedings, cannot be entertained. In fact, unless 
modifications are made in the scheme under section 62 (3), the scheme as a whole, 
will be deemed to have been made under the latter Act and will be enforced as a 
valid scheme. That clearly is the purpose of section 103 (d). Therefore, we do 
not think we are called upon to consider the further contentions raised by Mr. 
Sastri that some of the clauses in the scheme are inconsistent with the provisions 
of the latter Act. 


There is one more point to which reference must be made before we part 
with this appeal. Mr. Sastri contended that though the scheme may have been 
valid when it was framed, since it was not actually enforced before the 26th January, 
1950, it is open to the appellant to challenge the validity of the scheme on the ground 
that it deprives him of his fundamental right under Article 19 (1) (f) and as such, 
is invalid. Mr. Sastri concedes that the fundamental rights guaranteed by the 
Constitution are not retrospective in operation ; but that, he says, 1s no answer to 
his plea, because the deprivation of his property rights is taking place for the first 
time in 1952 and as such, it is open to the challenge that it is inwalid on the ground 
that it contravenes his fundamental right under Article 19 (1) (f). 


In support of this argument, Mr. Sastri has relied on certain observations 
made by Mukherjee J., in the case of R. S. Seth Shanti Sarup v. Union of India and others. 
In that case, a partnership firm known as Lallamal Kardeodas Cotton Spinning 
Mill Company of which the petitioner was partner, used to carry on the business 
of production and supply of cotton yarn. hen it was found that the Mill could 
be run only at a loss, it was closed on 19th March, 1947. ‘Thereafter, on the 21st 
July, 1949, the Government of U.P. passed an order purporting to exercise its 
authority under section 3 (f) of the U.P. Industrial Disputes Act, 1947, by which one 
‘of the partners of the firm was appointed as “ authorised controller” of the under- 
ing. The said order directed the said authorised controller to take over posses- 
sion of the Mill to the exclusion of the other partners, and run it subject to the gene- 
ral supervision of the District Magistrate, Aligarh In 1952, the Union of India 
pened an order under section 3 (4) of the Essential Supplies (Temporary Powers) 
Act, 1946 appointing the same person as an authorised controller under the provi- 
sions of that section, and issued direction to him to run the said undertaking to the 
exclusion of all the other partners. It was then that the petitioner moved this 
‘Court by writ petition under Article 32 and challenged the validity of both the 
orders on the ground that they were illegal and that they invaded his fundamental 
right. His plea was upheld and both the impugned orders were quashed. 


In appreciating the effect of this decision, it is necessary to bear in mind one. 
crucial fact on which there was no dispute between the parties in that case, and 
that fact was that both the impugned orders did not come within the purview of, 
and were not warranted by, the provisions of the relevant Acts, under which they 
were purported to have been issued. In other words, it was conceded by the 
Government that the impugned orders were invalid in law. Even so, it was urged 
that though the orders may be invalid, they cannot be challenged under Article 32 
inasmuch as the first invasion of the petitioner’s right was made in 1949 when the 
‘Constitutional guarantee was not available to him. In repelling this contention, 
Mukherjea, J. observed that the order against which the petition was primarily 
directed was the order of the Central Government passed in October, 1952, and 
that was a complete and clear answer tothe contention raised by the 
learned Attorney-General. Even so, the learned Judge proceeded to observe 
that assuming that the deprivation took place in 1949 and at a time when the Consti- 
tution had not come into force, the order effecting the deprivation which continued 
from day to day must be held to have come into conflict with the fundamental rights 
of the petitioner as soon as the Constitution came into force and became void on 
and from that date under Article 13 (1) of the Constitution. It is on these observa- 
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tions that Mr. Sastri’s argument is founded. With respect, we are not prepared to- 
hold that these observations were intended to lay down an unqualified proposition 
of law that even if a citizen was deprived of his fundamental rights by a valid scheme 
framed under a valid law at a time when the Constitution was not in force, the 
mere fact that such a scheme would continue to operate even after the 26th January, 
‘1950, would expose it to the risk of having to face a challenge under Article 19. 
If the broad and unqualified proposition for which Mr. Sastri contendg is accepted: 
as true, then it would virtually make the material provisions of the Constitution 
in respect of fundamental rights retrospective in operation. In the present case’ 
the scheme was framed and the Executive Officer was appointed as early as 1939. 
If the Executive Officer could not take over the actual administration of the Mutt 
and its properties, it was partly because the appellant has continuously challenged 
the implementation of the scheme by legal proceedings and partly because he has. 
otherwise obstructed the said implementation. But it is clear that when the scheme 
was framed and a challenge made by the appellant to its validity failed in Courts 
of law, his property rights had been taken away. ‘The fact that the order was not 
implemented does not make any difference to this legal position. If Mr. Sastri’s 
argument were right, all such schemes, though implemented and enforced, may 
still be open to challenge on the ground that they contravened the Matadhipati’s 
fundamental rights under Article 19. Such a plea does not appear to have ever 
been raised and, in our opinion, cannot be validly raised for the simple reason that 
the fundamental rights are not retrospective in their operation. The observations 
on which Mr. Sastri relies must be read in the light of the relevant facts to which 
we have just referred. The deprivation of the petitioner’s property mghts was 
brought about by invalid orders and it was in respect of such invalid orders that 
the Court held that the petitioner was entitled to seek the protection of Articleį19 
and invoke the jurisdiction of this Court under Article 32. In our opinion, therefore, 
there is no substance in the contention that since in the present case, the scheme 
has not been completely implemented till 1952, we must examine its validity in 
the light of the fundamental rights guaranteed to the appellant under Article,19 
of the Constitution. 


The result is, the appeal fails and is dismissed with costs. 
K.S. — Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
PRESENT :—K. SUBBA Rao, J. C. SHAH AND S. M. SIKRI, JJ. 
Commissioner of Income-tax, Madras .. <Appellant* 


os y. 
> i an, s’ 
AndifasChamber of Commerce, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 4 (3) (1)—Charitabls purposes—Chamber of commerce— 
Memorandum of assoctation—Primary objects to promote and protect trade, commerce and industries— 
Income poni property to be utilised solely for the sad objects—Whsther held under lsgal obligation wholly for 
charitable purposes—W hether exempt. 

Words and Phrases—‘‘ Charitable purpose ”—“ Object of general public utility ” s 

In the memorandum of association of the asseasee, a company in orated under the Indiam 
Companies Act, 1913, and permitted by the Government to omit the word “limited ” from its name, 
the primary objects were stated to be to promote and protect trade, commerce and industries and to 
aid, stimulate and promote the development of e, commerce and industries and to watch over 
and protect the general commercial interests of India or any part thereof. In clause 3 (g) it was men- 
tioned that the assessee may take steps to urge or oppose legislative or other measures affecting trade, 
commerce or manufactures and to procure change oflaw and practice affecting trade, commerce and 
manufactures and by clause 4 it was provided that the property and its income shall be applied solely 
towards the promotion of its objects. The assessee purchased a building and after making substantial 
alterations, additions and improvements it moved its offices into the building and let out to tenants 
the portion not required for its use. In the assessment proceedings it was contended that the annual 
value ofthe building was not assessable as the assessee was a charitable institution. The Department 
and the Tribunal rejected the contention. The High Court, on a Reference at the instance of the 
assessee, held that the income from property was exempt under section 4 (8) (i) ofthe Indian Income- 
tax Act, 1922. On appeal tothe Supreme Court by the Department, 


* C.As. Nos. 941 to 946 of 1963. Ist October, 1964. 
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Held, that the income from property was exempt under section 4 (3) (i)jof the Act. 


In the promotion of trade, commerce and industries of India the public is vitally interested and 
af by the activities of the assessee that object is achieved, it would be within the meaning of section 4 (3) 
(i) of the Act an advancement of an object of general public utility. Advancement or promotion of 
trade, commerce and industry leading to economic prosperity enures for the benefit of the entire com- 
munity. That prosperity would be shared also by those who engage in trade, commerce and industry 
but on that account the purpose is not rendered any the less an object of general mo utility. The 
primary objects are not vague or indefinite as objects of general public utility and such objects need 
not, to be valid, specify the modus or the steps by which the objects may be achieved or secured. 


In enacting the last paragraph of section 4 (3) the Legislature has used language of great ampli- 
tude. “ Charitable purpose ” includes not only reliefofthe poor, education and medical reliefalone, 
‘but advancement of other objects of general public utility as well. The clause is intended to serve 
as a special definition of theexpression “ charitable purpose ” for the Act ; it is again inclusive and not 
exhaustive orexclusive. Even ifthe object or purpose may not be regarded as charitable in its popular 
signification as not tending-to give relief to the poor or for advancement of education or medical relief, 
it would still be included in the expression “‘ charitable purpose ” if it advances an object of general 
public utility. 
The expression “ object of general public utility? however is not restricted to objects beneficia] 
to the whole mankind. An object beneficial to a section of the public is an object of general public 
utility. Toserve a charitable purpose, it is not necessary that the object should be to benefit the whole 
of mankind or even all persons living in a iera country or province. It is sufficient if the inten- 
tion is to the benefit of a section ofthe public as distinguished from specified individuals. The section 
-of the community sought to be benefited must undoubtedly be sufficiently defined and identifiable 
by some common quality ofa public or impersonal nature ; where there is no common quality uniting 
the potential beneficiaries into a class, it may not be regarded as valid. The expression “‘ object of 
gencral public utility” in section 4 (3) would prima f acie include all objects which promote the welfare 
ofthe general public. It cannot be said that a purpose would cease to be charitable even if public 
welfare is intended to be served thereby if it includes the taking of steps to urge or oppose legislation 
affecting trade, commerce or manufacture. If the primary purpose be advancement of objects of 
paal public utility, it would remain charitable even if an incidental entry into the political domain 
or achieving that purpose, e.g., promotion of or opposition to legislation concerning that purpose, 13 
contemplated. 


Held further on facts, it is true that in this case there is in fact no trust in respect of the income 
‘derived from the building owned bythe assessee. But the property and the income therefrom is held 
under a legal obligation, for by the terms of the permision granted by the Government to the assessce 
. to exclude from its name the use of the word “limited” and by the express terms of clause 4 of the 
memorandum of association the property and its income are liable to be utilised solely for the purposes 
set out in the memorandum of association. 


It is only for the purpose of securing the primary aims that it was one of the objects mentioned 
in the memorandum of association that the assessee may take steps to urge or oppose legislative or 
other measures affecting trade, commerce or manufactures. Such an object must be regarded as 
purely ancillary or subsidiary and not the primary object. 

Appeals from the Judgment dated 22nd February, 1961 of the Madras High 
Court in Case Referred No. 121 of 1956. 


K. N. Rajagopal Sastri, Senior Advocate (R. H. Dhebar and R. N. Sächthey, 
Advocates, with him), for Appellant. Noat 


A. V. Viswanatha Sastri, Senior Advocate (K. Rajendra Chaudhuri and 
K. R. Chaudhuri, Advocates, with him), for Respondent. 


The Judgment of the Court was delivered by 


Shah, J.—The Andhra Chamber of Commerce—hereinafter called ‘‘the assessee”’ 
—is a company incorporated under the Indian Companies Act VII of 1913. The 
assessee was permitted under section 26 of the Act to omit the word “ limited ” 
from its name by order of the Government of Madras. 


The following are the principal objects of the memorandum of association 
of the assessee : 


(a) To promote and protect trade, commerce and industries of India, in the Province of 
‘Madras and in particular in the Andhra country. 


; (b) To aid, stimulate and promote the development of trade, commerce and industries 
n a or any part thereof with capital principally provided by Indians or under the management 
o ians. 

(c) To watch over and protect the general commercial interests of India or any part there- 
of and the interests of the Andhras in particular engaged in trade, commerce or manufacture in 
Tndia and in particular the Andhra Desa. 


» 
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(d) To do all such other things as may be conducive to the preservation and extension of 
trade, POAT industries and manufactures or incidental to the attainment of the above objects 
or any of them. 


Clauses (d) to (x) are incidental to the principal objects. 


By clause 4 of the memorandum of association it was provided that the 
income and property of the assessee shall be applied solely towards the promotion 
of its objects as set forth therein and no portion thereof shall be paid or transferred, 
directly or indirectly, by way of dividends, bonuses or otherwise howsoever by way 
of profit to its members. 


On 2nd December, 1944 the assessee purchased a building and made substan- 
tial alterations, additions and improvements therein. The assessee then moved its 
offices into that building on 14th May, 1947 and let out to tenants the portion not 
required for its use. The income of the asse'see is obtained from subscriptions and 
donations collected from its m:mbers and rent received from the building. The 
following table sets out in columas 3 and 4 the net annual value of the proper'y less 
the statutory deductions permissible under section 9 of he tncome-tax Act, 1922 
and the net excess of expenditure over the income of the assessee (other than the 
rental income) incurred in connection with all its activities for the assessment years 
relating to which dispute arises in this group of appeals : 


Previous year Assessment Amount Net excess 





(Calendar year) year 
1 2 3 4 
Rs. Rs. 
1947 1948-49 `- 3,405 7,431 
1948 1949-50 6,154 7,139 
1949 1950-51 6,928 5,266 
1950 1951-52 5,740 10,173 
1952 1953-54 8,072 13,672 
1953 1954-55 8,072 f 17,397 


In proceedings for assessment before the Second Additional Income-tax 
Officer, City Circle I, Madras, it was contended that the annual value of the building 
was not assessable in its hands as the assessee was a charitable institution within 
the meaning of section 4 (3) (i) of the Income-tax Act, 1922. In the alternative, 
it was contended that the excess of expenditure over income should be set-off 
against such income if the annual value is held assessable. The Income-tax Officer 
rejected the contentions of the assessee and assessed its income from property on 
the basis of net annual value in the six assessment years without debiting the 
expenditure in excess of income (other than rent) against the net annual value. 


The assessee appealed to the Appellate Assistant Commissioner against all 
the orders of assessments. The Appellate Assistant Commissioner held that the 
assessee not being a charitable institution the income in question was not exempt 
under section 4 (3) (i). He also rejected the alternative contention, for in his view, 
there was no specific profit-making activity of the assessee the loss from which 
could be set-off against its other income. 


Appeals were then taken to the Income-tax Appellate Tribunal. The Tribunal 
held that the assessee was not exempt within the meaning of section 4 (3) (i) from 
liability to pay income-tax, because the activities of the assessee were intended for 
the benefit primarily of its members and “embraced only collective action on 
behalf of all its constituent members” which “could not be said to be the result 
of any trade or business or vocation carried on by it”. 


At the instance of the assessee the Tribunal referred the following questions 
to the High Court : : 


136 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1965 


_ “(1) Whether the aforesaid income from property owned by the asseasee is exempt under 
section 4 (3) (i) for the aforesaid six years of assessment ? 


(2) If the answer to the above question is in the negative, whether the activities of the 
assessee amount to a trade or business, the profit or loss from which is assessable under section 10 ?” 
The High Court answered the first question in the affirmative and did not 
record a formal answer on the second question. Against the order of the High Court, 
these appeals are preferred by the Commissioner of Income-tax, with certificate 
granted by the High Court under section 66-A (2) of the Indian Income-tax Act. 


We are concerned in this group of appeals with the assessment of income of 
the assessee in the years 1948-49 to 1954-55 with the omission of the assessment 
year 1952-53. Between the years 1948-49 to 1952-53 there has been some change 
in section 4 (3) (i) which before it was amended by Act XXV of 1953 with effect 
from Ist April, 1952 read as follows : 

“ Any income, profits or gains falling within the following classes shall not be included in the 
total mcome of the person receiving them : 

G) Any income derived from property held under trust or other legal obligation wholly 
for religious or charitable purposes and in the case of property so held in part only for such pur- 
poses, the income applied, or finally set apart for application thereto.” 

By the last paragraph of sub-section (3) “ charitable purpose ” was defined as 
including relief of the poor, education, medical relief, and the advancement of any 
other object of general public utility, but nothing contained in clause (1) or clause 
(i-a) or clause (ii) shall operate to exempt from the provisions of the Act that part 
of the income of a private religious trust which does not enure for the benefit of 
the public. By the amendment made by section 3 of the Indian Income-tax (Amend- 
ment) Act XXY of 1953, clauses (i) and (i-a) as they originally stood were amalga- 
mated. It is common ground that by the amendment, no alteration which has a 
material bearing on the question to be decided in these appeals has been made. 


Income from property qualifies for exemption under section 4 (3) (i) if two condi- 
tions co-exist—{i) the property is held under trust or other legal obligation: and (ii) 
it is so held wholly or in part for religious or charitable purposes. The building 
which the assessee owns is by virtue of clause 4 of the memorandum of association 
held under a legal obligation to apply its income to purposes specified in the 
memorandum of association. It is not the case of the assessee that the objects of 
incorporation are relief of the poor, education or medical relief, and the only ques- 
tion canvassed at the Bar is whether the purposes for which the assessee stands 
incorporated are objects of general public utility, within the meaning of the expression 
“ charitable purpose ” in section 4 (3). 


The principal objects of the assessee are to promote and protect trade, com- 
merce and industries and to aid, stimulate and promote the development of trade, 
commerce and industries in India or any part thereof. By the achievement of 
these objects, it is not intended to serve merely the interests of the members of the 
assessee. Advancement or promotion of trade, commerce and industry leading to 
economic prosperity enures for the benefit of the entire community. That pros- 
perity would be shared also by those who engage in trade, commerce and industry 
but on that account the purpose is not rendered any the less an object of general 
public utility. It may be remembered that promotion and protection of trade, 
commerce and industry cannot be equated with promotion and protection of activi- 
ties and interests merely of persons engaged in trade, commerce and industry. 


In Commissioners of Inland Revenue v. Yorkshire Agricultural Society, an 
association called the Yorkshire Agricultural Society was formed with the object 
of holding annual meetings for the exhibition of farming stock, implements, etc., 
and fon the general promotion of agriculture. All prizes were open to competi- 
tion in the United Kingdom, but certain privileges were attached to membership 
of the Society. The income of the Society was derived from entry fees and gate 
receipts, local subscriptions for prizes, interest on investments, and subscriptions 








1, L.R. (1928) 1 K.B. 611. 
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of members. It was held by the Court of Appeal that on the facts found by the Com- 
missioners the Society was established for a charitable purpose and that purpose 
continued notwithstanding the incidental benefits enjoyed by members of the Society; 
and that those benefits did not prevent the Society from being established for a 
“ charitable purpose only”. 


In Halsbury’s Laws of England, 3rd Edn., Vol. 4 at page 236, Article 517 it is 
ted : 


“ An association or institution may benefit its members in the course of carrying out its main 
charitable purpose and this alone will not prevent it from being a charity. It is a question of fact 
whether there is so much personal benefit, intellectual or fessional, to the members of a society 
or body of persons as to be incapable of being disregarded.” 

In Institution of Civil Engineers v. Commissioners of Inland Revenue}, it 
was held that the Institution of Civil Engineers founded and incorporated by 
Royal Charter for the general advancement of mechanical science, and more parti- 
cularly for promoting the acquisition of that species of knowledge which constitutes 
the profession of a civil engineer was a body of persons established for charitable 
purposes only. The Special Commissioners having regard in particular to the pro- 
visions of the supplemental charter of 1922, by which the corporate members of 
the Institution were authorised to use the title of member, or associate member, as 
the case might be, found that a substantial part of the objects of the Institution was 
to benefit the members and rejected the claim of the Institution for exemption. 
The Court of King’s Bench disagreeing with the Special Commissioners held that 
the benefit of members was purely incidental to the main purpose of the Institution 
which was established for siatiable purposes only. The Court of Appeal found 
that the only purpose for which the Institution was established was the promotion 
of science and that purpose had never been added to or varied by any of the supple- 
mental charters : it followed therefore that the Institution was established for chari- 
table purposes only, notwithstanding that it is of advantage to a civil engineer in 
his profession to be a member of the Institution, this result not being a purpose 
for which the Institution was established, but being incidental to and consequent 
upon the way in which the Institution carries out the charitable purpose for which 

one it was established. 


In the promotion of trade, commerce and industries of India the public is vitally 
interested and if by the activities of the assessee that object is achieved, it would be 
within the meaning of section 4 (3) (i) of the Act an advancement of an object of 
general public utility. In enacting the last paragraph of section 4 (3) the Legislature 
has used language of great amplitude. ‘‘ Charitable purpose ” includes not only 
relief of the poor, education and medical relief alone, but advancement of other 
objects of general public utility as well. The clause is intended to serve as a special 
definition of the expression “ charitable purpose ” for the Act : it is again inclusive 
and not exhaustive or exclusive. Even if the object or purpose may not be regarded 
as charitable in its popular signification as not tending to give relief to the poor or 
for advancement oft educatién or medical relief, it would still be included in the 
expression “ charitable purpose” if it advances an object of general public utility. 
The expression “ object of general public utility ” however is not restricted to objects. 
beneficial to the whole mankind. An object beneficial to a section of the public is. 
an object of general public utility. To serve a charitable purpose, it is not necessary 
that the object should be to benefit the whole of mankind or even all persons living, 
in a particular country or province. It is sufficient if the intentionis to the benefit 
a section of the public as distinguished from specified individuals. Observations 
to the contrary made by Beaumont, C.J., in Commissioner of Income-tax, Bombay 
Presidency, Sind and Baluchistan v. Grain Merchants’ Association of Bombay?, 
that “ an object of general public utility means an object of public utility which is 
available to the general public as distinct from any section of the public” and that 
objects of an association “ to benefit works of public utility confined to a section of 
the public, l.e., those interested in commerce” are not objects of general public 


1. (1932) 16 T.C. 158. 2. (1938) 6 I.T.R. 427 : 40 Bom. L.R. 1227. 
S—18 
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utility, do not correctly interpret the expression “ objects of general public utility”. 
The section of the community sought to be benefited must undoubtedly be sufficiently 
defined and identifiable by some common quality of a public or impersonal nature: 
where there is no common quality uniting the potential beneficiaries into a class, it 
may not be regarded as valid. 


It is true that in this case there is in fact no trust in respect of the income derived 
from the building owned by the assessee. But the property and the income there- 
from is held under a legal obligation, for, by the terms of the permission granted by 
the Government to the assessee to exclude from its name the use of the word “limited”, 
and by the express terms of clause 4 of the memorandum of association the 
property and its income are liable to be utilised solely for the purposes set out in 
the memorandum of association. 


Counsel for the Revenue submitted that the purposes of the assessee are vague 
and indefinite. He submitted that if a competent Court were called upon, as it 
may be called upon, to administer the obligation imposed by the memorandum 
of association, the Court would on account of vagueness of the objects decline to 
do so, and therefore the purposes cannot be regarded as charitable. In the alterna- 
tive, Counsel contended that the benefit which is contemplated by the memorandum 
of association was not the benefit to the public generally, but the benefit to its mem- 
bers to carry on their business more profitably. In the further alternative, relying 
upon clause 3 (g) of the memorandum of association, Counsel contended that the 
objects of the assessee were political, it being open to the assessee to appropriate 
the entire income for political purposes. 


But the primary objects of the assessee are to promote and protect trade, com- 
merce and industries and to aid, stimulate and promote the development of trade, 
commerce and industries and to watch over and protect the general commercial 
interests of India or any part thereof. These objects are not vague or indefinite 
as objects of general public utility. An object of general public utility, such as 
promotion, protection, aiding and stimulation of trade, commerce and industries 
need not, to be valid specify the modus or the steps by which the objects may be ° 
achieved or secured. It cannot be said that if called upon to administer an institu- 
tion of which the objects are of the nature set out, the Court would decline to do so 
merely on the ground that the method by which trade, commerce or industry is to 
be promoted or p-otected, aided or stimulated or the general commercial interests 
of India are to be watched over or protected are not specified. Analogy of cases like 
Runchordas Vandrawandas v. Parvati Bait, in which the Privy Council declared a 
devise under a will in favour of “ dharam ” void, is misleading. In that case the © 
devise was declared void, because the expression “ dharam ” in the view of the 
Judicial Committee being law, virtue, legal or moral duty was too general and too 
indefinite for the Courts to enforce. 


Observations by Lord Simonds in Commissioners of Inland Revenue v. National 
Anti-Vivisection Society® that : , 


“One of the tests, and a crucial test, whether a trust is charitable lies in the competence of 
the Court to control and reform it. * w œ that it is the King as parens patriae who is the 
guardian of charity, and that it is the right and duty of his Attorney-General to intervene and to 
inform ‘ the Court if the trustees of a charitable trust fall short of their duty.’ So too it is his duty 
to assist the Court, if need be, in the formulation of a scheme for the execution of a charitable trust. 
But * * is it for a moment to be supposed that it is the function of the Attorney-General on 
behalf of the Crown to intervene and demand that a trust shall be established and administered 
by the Court, the object of whichisto alterthe lawina manner highly prejudicial, asheand His 
Majesty’s Government may think, to the welfare of the State ?” 


do not assist the case of the Revenue. In the view of Lord Simonds the object of the 
trust was political and, therefore, void, and not because it was vague or indefinite. 


In Baddeley and others (Trustees of the Newtown Trust) v. Commissioners of 
Inland Revenue®, certain properties were conveyed to trustees by two convey- 
ances, in one case on trust, inter alia, for the promotion of the religious, social 





1. i L.R. 26 LA. 71: 1 Bom. L.R. 2. (1945) 28 T.C. 311, 367. 
607 : LL.R. 23 Bom. 725. 3. (1953) 35 T.C. 661. 
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and physical well-being of persons resident in the County Boroughs of West Ham 
and Leyton by the provision of facilities for religious services and instruction and 
for the social and physical training and recreation of such aforementioned persons 
who were members or likely to become members of the Methodist Church and of 
insufficient means otherwise to enjoy the advantages provided and by promoting 
and encouraging all forms of such activities as were calculated to contribute to the 
health and well-being of such persons, and in the other case on similar trusts omitting 
reference to religious services and instruction and otherwise substituting “ moral ° 
for “ religious”. These trusts were, it was held, not for charitable purposes only. 
The case arose under the Stamp Act of 1891, and it was contended that the trusts 
being charitable, stamp duty at a lower rate was chargeable. The House of Lords 
held that the trust was not charitable. It was observed by Lord Simonds that : 

“ the moral, social, and physical well-being of the community or any part of it is a laudable 
object of benevolence sete ore a but its ambit is far too wide to include purposes which 
the law regards as charitable.” 

These cases have, in our judgment, no bearing on the interpretation of the lan- 
guage used in the memorandum of association of the assessee. 


The argument that it is only for the benefit of the members or the trading classes 
in Andhra Desa that the funds of the assessee could be utilised does not stand scrutiny. 
It is clear from the diverse clauses in paragraph 3 of the memorandum of associa- 
tion that the objects were not merely to benefit the members of the assessee or even 
the trading community of Andhra Desa. Reliance was placed upon the member- 
ship clause in the articles of association and it was submitted that only persons 
speaking Telugu language and residing in Andhra Desa [as defined in clause I (s) 
of the articles of association] could be members. But that argument is wholly 
unfounded. By sub-clause (iii) of clause 5a chamber of commerce or trade asso- 
ciation protecting and promoting Indian trade, commerce and industry is eligible 
for election as a member of the chamber and the representative of such a chamber 
of commerce or trade association need not necessarily be able to speak and write 
Telugu. Similarly by sub-clause (iv) a company or corporation having its principal 
office or registered office in Andhra Desa or a branch in Andhra Desa is eligible to 
become a member in its conventional or corporate name and the representative of 
such acompany or corporation need not necessarily be able to speak or write Telugu. 
Again under sub-clause (v) a partner of a firm of a “ private partnership concern ” 
or a joint family business concern, or a sole proprietary concern having its principal 
office or registered office in Andhra Desa or a branch in Andhra Desa is eligible for 
membership of the chamber and the representative of such a member need not 
necessarily be able to speak or write Telugu. Finally, by sub-clause (vi) an indivi- 
dual residing anywhere in India and connected in any mianner with trade, industry 
and commerce is eligible for membership of the chamber provided his mother ton- 
gue is Telugu or he can both speak and write Telugu. There is no geographical 
limitation upon the membership qualification, nor is there limitation about the 
capacity to speak or write Telugu. We should not be taken as holding that if there 
were such restrictions, the character of the assessee as an institution for promotion 
of charitable objects would thereby be necessarily effected. 


Clause 3 (g) of the memorandum of association on which strong reliance was 
placed reads as follows : 

“ To urge or oppose legislative and other measures affecting trade, commerce or manufactures 
and to procure change of law and practice affecting trade, commerce and manufactures and in 
particular those affecting trade, commerce and industries in which Andhras are concerned and 
obtain by all acknowledged means the removal, as far as possible, of all grievances affecting mer- 
chants as a body and mercantile interests in general.” 

But clause 3 (g) is not the primary object of the assessee: it is merely incidental to 
the primary objects of promotion or protection of trade, commerce and industries, 
or to aid, stimulate and promote the development of trade, commerce and indus- 
tries or to watch over and protect the general commercial interests. 


The expression “ object of general public utility ” in section 4 (3) would prima 
Jacie include all objects which promote the welfare of the general public. It cannot 
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be said that a purpose would cease to be charitable even if public welfare is intended to 
be served thereby if it includes the taking of steps to urge or oppose legislation affect- 
ing trade, commerce or manufacture. If the primary parno be advancement of 
objects of general public utility, it would remain charitable even if an incidental entry 
into the political domain for achieving that purpose, e.g., promotion of or opposi- 
tion to legislation concerning that purpose, is contemplated. In Jn re The Trustees 
of the Tribune}, the Judicial Committee of the Privy Council was called upon to 
consider whether a trust created under a will to maintain a printing press and news- 
paper in an efficient condition, and to keep up the liberal policy of the newspaper, 
devoting the surplus income of the press and newspaper after defraying all current 
expenses in improving the newspaper and placing it on a footing of permanency 
and further providing that in case the paper ceased to function or for any other rea- 
son the surplus of the income could not be applied to the object mentioned above, 
the same should be applied for the maintenance of a college which had been esta- 4 
blished out of the funds of another trust created by the same testator, was a charita- 
ble purpose within the meaning of section 4 (3). The Judicial Committee expressed 
the view that the object of the settlor was to supply the Province with an organ of 
educated public opinion and this was prima facie an object of general public utility, 
and observed : 


“These English decisions are in point in so far only as they illustrate the manner in which 
political objects, in the wide sense which includes projects for legislation in the interests of parti- 
cular causes, affect the question whether the Court can regard a trust as being one of general public 
utility. In the original letter of reference it was not suggested by the Commissioner that the news- 
paper was intended by its founder to be a mere vehicle of political propaganda. and in the case of 
Sardar Dyal Singh it seems unreasonable to doubt that his object was to benefit the people of U 
India by providing them with an ach a newspaper—the dissemination of news and the ventilation 
of opinion upon all matters of public interest. While not perhaps impossible, it is difficult for a 
newspaper to avoid having or acquiring a particular political complexion unless indeed it avoids 
all reference to the activities of Governments or legislatures or treats of them in an eclectic or 
inconsistent manner. The circumstances of Upper India in the last decade of the nineteenth century 
would doubtless make any paper published for Indian readers sympathetic to various movements. 
for social and political reform. But their Lo ips having before them material which shows 
the character of the newspaper as it was in fact conducted in the testator’s lifetime, have arrived at 
the conclusion that questions of politics and legislation were discussed only as many other matters 
were in this paper discussed and that it is not made out that a political purpose was the dominant 
purpose of the trust.” 


In All India Spinners’ Association v. Commissioner of Income-tax, Bombay*, 
the assessee was formed as an unregistered association by a resolution of the Alf 
India Congress Committee for the development of village industry of hand-spinning 
and hand-weaving. The association was established as an integral part of the 
Congress Organisation, but it had independent existence and powers unaffected  ' 
and uncontrolled by politics. The objects of the association, amongst others, 
were to give financial assistance to khaddar organisations by way of loans, gifts or 
bounties, to help or establish schools or institutions where hand-spinning is 
taught, to help and open khaddar stores, to establish a khaddar service, to act as 
agency on behalf of the Congress to receive self-spun yarn as subscription to the 
Congress and to issue certificates and to do all the things that may be considered 
necessary for the furtherance of its objects, with power to make regulations for the 
conduct of affairs of the association of the council and to make such amendments 
in the present constitution, as may be considered from time to time. The funds 
of the association consisted mostly of donations and subscriptions, and out of the 
funds charkas and handlooms were purchased and supplied to the inhabitants free 
of charge. Raw cotton was supplied to the poor people to be spun into yarn and 
the yarn so spun along with the yarn acquired by the association were supplied to 
other poor people for hand-weaving. The income of the association was treated 
by the Commissioner of Income-tax as not exempt under section 4 (3) G) of the 
Indian Income-tax Act inasmuch as (i) the dominant purpose of the association. 
was political, (ii) even assuming it was not political, the dominant purpose was not 
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in any event a valid charitable purpose in law, and (iii) some of the objects were not 
clearly charitable objects. The Judicial Committee held that the income of the 
association was derived from property held under trust or other legal obligation 
wholly for charitable purposes and the English decisions on the law of charities 
not based upon any definite and precise statutory provisions were not helpful in 
construing the provisions of section 4 (3) (i) of the Indian Income-tax Act. The 
words of section 4 (3) were largely influenced by Lord Macnaghten’s definition of 
charity in Pemsel v. Commissioners for Special Purposes of Income-tax?, but that 
definition had no statutory authority and was not precisely followed in the most 
material particulars ; the words of the section being “‘ for the advancement of any 
other object of general public utility and not as Lord Macnaghten said “ other 
purposes beneficial to the community”. The Judicial Committee observed that 
the primary object of the association was relief of the poor and apart from that 

ound there was good ground for holding that the purposes of the association 
included advancement of other purposes of general public utility. The Judicial 
Committee then held : 


“These words, their Lordships think, would exclude the object of private gain, such as an 
undertaking for commercial profit though all the same it would subserve general public utility. 
But private profit was eliminated in this case. Though the connexion in one sense of the Asso- 
ciation with Congress was relied on as not consistent with ‘ general public utility’ because it might 
be for the advancement primarily of a particular party, it is sufficently clear in this case that the 


iy poems purposes were independent of and were not affected by the purposes or propaganda 
o ngress.” 

The Indian Legislature has evolved a definition of the expression “‘ charitable 
purpose ” which departs in its material clause from the definition judicially sup- 
plied in Pemsel’s caset, and decisions of English Courts, which proceed upon inter- 

retation of language different from the Indian statute have little value. We, there- 
ore, do not propose to deal with the large number of English cases cited at the Bar, 
except to mention three, which declared trusts for political purposes invalid. 


In Rex v. Special Commissioners of Income-tax (ex parte The Headmasters’ 
Conference) and Rex v. The Special Commissioners of Income-tax (ex parte The 
Incorporated Association of Preparatory Schools*, it was held that a conference of 
Headmasters incorporated under the Companies Act as an association limited by 
guarantee, of which under the memorandum of association income was to be 
applied towards the promotion of its expressed objects, one of which was the 
promotion of, or opposition to, legislative or administrative educational measures, 
the holding of examinations, etc., was not a body of persons established for chari- 
table purposes only within the meaning of the Income-tax Acts. Similarly an 
incorporated association of preparatory schools incorporated under the Com- 
panies Act as an association limited by guarantee, income whereof was to be 
applied solely towards the promotion of its expressed objects which included the 
advancement and promotion of, or opposition to, legislative or administrative edu- 
cational measures, etc., was not an association whose income was applicable to chari- 
table purposes only. The Court of King’s Bench held in the case of each of the two 
trusts that because the income could be utilised for promotion of, or opposition to, 
legislative or administrative educational measures, and those being the primary 
objects, the income was not liable to be applied solely to charitable purposes. 


In Commissioners of Inland Revenue v. The Temperance Council of the 
Christian Churches of England and Wales*, a council constituted by resolution at 
meeting of representatives of the temperance organisation of the Christian Chur- 
ches of England and Wales, the purpose of which being united action to secure legis- 
lative and othér temperance reform was held not to be a council established for 
charitable purposes only, nor was its income applicable to charitable purposes only, 
and that it was therefore not entitled to the exemption sought. 


In Bowman vz Secular Society Ltd.*, Lord Parker observed : 


1. LR. (1891) A.C. 531. 3. (1926) 10 T.C. 748. 
2. (1925) 10 T.C. 73. 4. L.R. (1917) A.C. 406, 442, 
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_ . “A trust for the attainment of political objects has always been held invalid, not because 
it is illegal but because the Court has no means of judging whether a proposed change in the law 
will or will not be for the public benefit.” 


This Court in a recent judgment, Laxman Balwant Bhopatkar by Dr. Dhananjaya- 
Ramchandra Gadgil v. Charity Commissioner, Bombay}, considered whether for the 
purposes of the Bombay Public Trusts Act XXIX of 1950 a trust to educate public 
opinion and to make people conscious of political rights was a trust for a charitable 
purpose. The Court held (Subba Rao, J., dissenting) that the object for which 
the trust was founded was political, and political purpose being not a charitable 
purpose did not come within the meaning of the expression “ for the advancement 
of any other object of general public utility ” in section 9 (4) of the Bombay Public 
Trusts Act, 1950. The definition of “charitable purpose” in section 9 of the 
Bombay Public Trusts Act closely follows the language used in the definition given 
under the Income-tax Act, section 4 (3). But in Laxman Balwant Bhopatkar’s case! 
as in the cases of the Courts in England which we have referred to, it was held that 
the primary or the principal object was political and therefore the trust was not 
charitable. In the present case the primary purpose of the assessee was not to urge 
or oppose legislative and other measures affecting trade, commerce or manufactures. 
The primary purpose of the assessee is, as we have already observed, to promote 
and protect trade, commerce and industries, to aid, stimulate and promote the 
development of trade, commerce and industries and to watch over and protect the . 
general commercial interests of India or any part thereof. It is only for the 
purpose of securing these primary aims that it was one of the objects mentioned in 
the memorandum of association that the assessee may take steps to urge or oppose 
legislative or other measures affecting trade, commerce or manufactures. Such 
an object must be regarded as purely ancillary or subsidiary and not the primary 
object. 

The appeals therefore fail and are dismissed with costs. One hearing fee. 

V.B. — . Appeals dismissed. 

THE SUPREME COURT OF INDIA. 
PRESENT :—K.. SUBBA Rao, J. C. SHAH AND S. M. SIKRI, JJ. 


Commissioner of Income-tax, Madras and another .. Appellants* 
v. 2 
V. MR. P. Firm Muar and others .. Respondents. 


Income-tax—Income—Loss—Debtor and Creditor (Occupation Period) Ordinance XLII of 1948 of Malaya 
— Debts paid in depreciating Japanese currency—Revival of debts to the extent provided by Ordinanca—Amounts 
received and amounts paid by assessee—Taxability and deductibilityp—Extent of—Allocation between principal 
and interest—No estoppel agatnst statute. 

In 1948 the Malayan Legislature passed an Ordinance declaring that payments made in Japanese 
currency by debtors to their creditors in respect of debtsincurred prior to and durmg the Japanese 
occupation were to be valued and scaled down in accordance with the Schedule appended tothe Ordi- 
nance. The effect of the Ordinance was that though a debt had been discharged fully in Japanese 
currency, the debt was revived in proportion to the depreciation of Japanese currency in relation to 
the Malayan currency. The creditor's right to recover the debt to the said extent and the liability of 
the debtor to pay the same, revived. Under a scheme propounded by the Government of India, the 
debts duc to the assessee if paid in Japanese currency would be taken to have been satisfied to that 
extent and excluded from the asset side, provided that if any recovery was subsequently made, it was 
to be taken as income. Under the scheme, the losses suffered during the occupation period were to be 
carried backward and set-off against the profits of pre-occupation years. In regard to such payments 
made toassessees and made by asseasees, the officer held that receipt of additional amounts was taxable 
while payments were not allowable deductions. The Appellate Assistant Commissioner held that 
receipts were only realization ofthe original amounts lent and could not therefore be regarded as 
income but he confirmed the order as to the payments made by the assessee. The Tribunal held that 
recoveries were only subsequent realization of written-off bad d-bts, and assessable to tax. The High 
Court held that the result of the Ordinance was to revive the old debts and the question ofthe exigibi- . 
lity to tax can only be decided on the provisions of the Income-tax Act and not by the scheme of the 
Ordinance. The Revenue appealed. 





1. (1963) 2 S.C.R. 625: 65 Bom. L.R. 349: ALR. 1962 S.C. 1589. 


* C.A. Nos. 55, 888 and 889 of 1962 and 518 to 520, 
722, 724, 725, 727 to 729 and 732 to 735 of 1963. 26th October, 1964. 
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`~ Held, under the Malayan Ordinance the discharged debts became enforceable to the extent ofthe 
balance of the amount due after scaling down of the payment in accordance with the Schedule to- 
the Ordinance. The Department could only im tax on the income recovered by thé assessee there 
after towards the debts, if such income was taxable under the provisions ofthe Act. 


The legal relationship of the creditor and debtor was not created by the Ordinance, but it was re- 
gulated on the basis of the pre-existing relationship. It was not compensation provided by the State for 
the losses incurred by the assessee. 


The assessees who had received repayments would not be liable to tax in respect of amounts they 
had received towards principal, but they would beliable in respect of moneys received towards interest. 
The assessees who had made payments towards the debts would be entitled to deduct from their income 
and claim exemption from tax only for such payments as they had paid on account of interest but they 
would not be entitled to deduct any payment made on account of principal. In the case of open pay- 
ments the respective amounts paid towards principal or interest should be ascertained in accordance 
with the law of appropriation of payments. f 


Held further that, the acceptance of the Scheme propounded by the Government and deriving benefit 
thereunder and agreeing to have their discharged debts excluded from the asset side in the balance- 


` sheet subject to the condition that subsequent recoveries by the assessecs would be taxable as income, 


would not preclude the assessees from contending that such receipts are not taxable as income 


the Act. 
The doctrine of “ approbate and reprobate ” is only a species of estoppel ; it applies only to the 
conduct of parties. As in the case of estoppel, it cannot operate against the sions of a statute. If 


a particular income is not taxable under the Act, it cannot be taxed on the basis of estoppel or any other 
equitable doctrine. 


Appeals from the Judgment dated the 19th August, 1958 of the Madras High 
Court in Referred Cases N: s. 52, R.C. Nos. 99, 43 and 82, 33, 58 to 60, 64 and 65 


3 


of .1955 and 97, 98, 10’, 112, 113 and 115 of 1956, respectively. 


C. K. Daphtary, Attorney-General for India and S. V. Gupte, Solicitor-General 
of India (Gopal Singh, R. H. Dhebar and R. N. Sachthey, Advocates, with them), for 
the Commissioner of Income-tax. 


R. Ganapathy Iyer, Advocate, for Appellants (In C.A. Nos. 415 of 1962 and 
518 to 520 of 1963) and for Respondents (In C.A. Nos. 55 of 1962, 888 to 889 of 
1962 and 729, 732 and 735 of 1963). 


K. Srinivasan and R. Gopalakrishnan, Advocates, for Respondent (In C.A. 
Nos.733 to 734 of 1963). 


K. R. Chaudhuri, Advocate, for Respondent (In C.A. No, 724 of 1963). 


A.V. Viswanatha Sastri, Senior Advocate (K. Parasaran, K. Rajendra Chaudhuri 
and K. R. Chaudhuri, Advocates, with him), for Respondent (In C.A. No. 722 of 
1963). 


S. Swaminathan and M.S. Narasimhan, Advocates, for Respondents (In C.A. 
Nos. 725 and 727 of 1963). 


The Judgment of the Court was delivered by 


Subba Rao, J.—These 16 appeals are filed against the Judgment of the High Court 
of Judicature at Madras and raise the question of the effect of the Debtor and Cre- 
ditor (Occupation Period) Ordinance -2 of 1948 of Malaya, hereinafter called the 
Ordinance, on the liability of the assessee to pay income-tax in respect of pre-occupa- 
tion debt, revived thereunder. 


During the last World War, Japan occupied Malaya. During the period of their 
occupancy ie., from February, 1942 to September, 1945, they introduced their own 
currency in dollars. During that period both the currencies were in vogue though 
there was a progressive depreciation of Japanese currency in its relation to Malayan 
currency. On 5th September, 1945, the British Government re-occupied Malaya 
and introduced the Malayan currency as legal tender in place of Japanese currency. 
The Indian nationals, who were carrying on business in Malaya during the period 
of Japanese occupation, were hit adversely and suffered losses. The Government 
of India came to their rescue and by Notification dated 14th August, 1947, they pro- 
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pounded a scheme to give them relief by allowing them to set off the losses incurred 
by them during the 5 years relevant to the assessment years 1942-43 to 1946-47 against 
the profits of the assessment years 1942-43 and 1941-42. We shall consider the 
scheme in some detail at a later stage of the judgment. On 16th December, 1948, 
the Malayan Legislature passed the Ordinance declaring that payments made in Japa- 
nese currency by debtors to their creditors in respect of debts incurred prior to and 
during the Japanese occupation were to be valued and scaled down in accordance 
with the Schedule appended to the Ordinance. We shall deal with the Ordinance 
in some detail at the appropriate place but the broad effect of the Ordinance was 
that though a debt had been discharged fully by paying the amount due in Japanese 
currency, the debt was revived in proportion to the depreciation of Japanese currency 
in relation to the Malayan currency as laid down by the Schedule. The creditor's 
right to recover the debt to the said extent and the liability of the debtor to pay the 
same revived. 


As the question raised is one of law and does not depend upon the peculiar facts 
of each case, we think it is enough if we state briefly the facts of two cases, one illus- 
trating the claim of an assessee against the imposition of mcome-tax in respect of 
the income he realized by the revival of the debts and the other illustrating that of 
an assessee to an allowance on the ground that he paid the scaled down debts over 
again, 

The respondent in Civil Appeals Nos. 722 to 735 of 1963 1s a firm carrying on 
business of money-lending in Kampur in Federated Malaya States. It applied for 
relief under the special scheme. It incurred loss for the aforesaid four years of 
Rs. 1,33,125. For the years 1941-42 and 1942-43 it had a profit of Rs. 53,010 and 
Rs. 35,753 respectively. The said profits were set-off against the losses and the taxes 
paid by it for the years 1941-42 and 1942 -43 were refunded to it. After the Ordi- 
nance was passed, in terms of that Ordinance the respondent recovered 6,437 dollars 
omg T Tipus year ending 12th April, 1952, corresponding to the assessment 
year 1952-53. 


Civil Appeals Nos. 518 to 520 of 1963 deal with the converse case. The appel- 
lant therein is a Hindu undivided family carrying on, inter alia, a money-lending busi- 
ness in its own vilasam in Kaula Kubbu Bharu and Parit Buntar in the Federated 
Malaya States. In the course of its business it had taken moneys as deposits 
from various persons before 12th April, 1942. During the period of occupation 
it discharged its liability to various creditors but after the publication of the Ordinance 
it had to pay agaia to the creditors 6,214.58 dollars in the previous year ending 
12th April, 1950 ; 28,586 dollars for the previous year ending 12th April, 1951 ; and 
11,547 dollars for the previous year ending 12th April, 1952. The aforesaid amounts 
were claimed by the appellant as deductions respectively for the assessment years 
1950-51, 1951-52 and 1952-53. 


The tabular form on page 737 at a glance gives the claims of the assessees as 
creditors or debtors, as the case may be : 
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The {ncome-tax Officers held that during the period of Japanese occupation 
the debts were discharged and that the receipt of additional amounts under the 
Ordinance was in fact assessable to tax. They also held that in the case of an assessee 
who’ was a debtor no deduction was permissible on the ground that the amounts 
paid represented only repayment of capital and not business expenditure. On appeal 
th App llat: Assistant Commissioner held that the receipts by the assessee in respect 
of the revived debts were only realization of the original amounts lent and, therefore, 
could not be regarded as income. In the case of the claim for deduction, he agreed 
with the view of the Income-tax Officer. On further appeal to the Tribunal, in the 
case of receipts it held that the assessee by claiming benefits under the scheme and 
in including all its cash and bank balances in the Malayan business as part of the 
losses incurred therein in effect indirectly wrote-off the debts to them and, therefore, 
the recoveries under the Ordinance were only a subsequent realization of the written- 
off kad debts, and, therefore, assessable to income-tax. In those appeals relating 


to deductions, the Tribunal confirmed the orders of the Appellate Assistant 
Commissioner. 


The High Court answered the questions referred to it as follows :— 


“(1) Where an assessee has received repayments, he will not be liable to tax in respect of 
amounts he has received as or towards principal, but he will be so liable in respect of moneys which 
he has received as or towards interest. Where only part of the debt has been recovered, the 
assesseo will be at liberty, subject to the law relating to appropriation of payments, to appropriate 
the money he has received either towards principal or interest. The assessment in respect of such 
receipts will proceed on this basis, that is to say, if the payment has been lawfully appropriated 
towards interest, assessee will be liable to pay tax thereon. But if he has lawfully appropriated 
it towards principal, he will not be liable to pay tax on it. 


(2) Where an assessee has made payments, he will be entitled to deduct them from his 
income and claim exemption from tax for only such amounts as he has paid on account of interest. 
He will not be entitled to deduct any payments on account of principal. 


The Tribunal was directed to review the assessment in the light of the said direc- 
tions. The main reason given by the High Court for giving the said answers was that 
the result of the Ordinance was to revive the old debts and the question of the 
exigibility of the said income to tax can only be decided on the provisions of the 
Income-tax Act, and not by the terms of the scheme of the Ordinance. Hence 
the appeals. 


The learned Solicitor-General, appearing for the Revenue, raised before us the 
following three points :—(1) sub-section (2) of section 4 of the Ordinance on which 
reliance was placed by the High Court applies only to pre-occupation capital debts 
and the debts with which the appeals are concerned are not pre-occupation capital 
debts and, therefore, they are not revived thereunder. (2) the assessees having taken 
benefit under the scheme propounded by the Government of India which contained 
a condition that if any recoveries subsequently made would be taken as income, they 
are now precluded from contending that the amounts realized towards the revived 
debts are not taxable on the principle of approbate and reprobate and (3) on a 
reasonable construction of the relevant sections of the Ordinance it should be held 
that there was no revival of the debts but only that the State had provided for com- 
pensation for the losses incurred during the occupation period by the assessees. 


The first question had not been raised at any stage of the proceedings before 
the Tribunal and the High Court. Nor does it find a place in the Statement of Case. 
We cannot; therefore, allow the learned Counselto raise it for the first time before 
us. 


Nor has the second question been raised in the High Court in the form in 
which, it is presented before us. The scheme propounded by the Government of 
India, inter alia, contains the following provisions :— 


(i) No assessee was under any obligation to accept the scheme. If he desired to opt for 
the scheme he was required to give option within one month after he was informed of the scheme. 


(ii) An assessee was permitted to include in his expenses certain items which would be 
inadmissible under the Indian Income-tax Act. 


` 


a, 
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(iii) The losses suffered by an assessee during the five years relevant to the assessment years 
1942-43 to 1946-47 were to be aggregated. 


(iv) An assessee was permitted to carry the aggregated loss backward and s 't it off against 
his profits for the assessment year 1942-43. 


(vy) Any loss still unabsorbed could be carried backward to the year 1941-42, 


(vi) Any excess tax found to have been paid after recomputing the income of an assessee 
by carrying his loss backward could be refunded to him. 


(vii) The loss could not be carried forward. 


The Central Board of Revenue issued further instructions on the above scheme 
by its letter dated Ist December, 1947. One of the instructions was that debts due 
to the assessee if paid in Japanese currency would be taken to have been satisfied to 
that extent and excluded from the asset side in the balance-sheet, provided that if 
any recovery was subsequently made, it was to be taken as income. Briefly stated, 
under the scheme the losses suffered by an assessee during the assessment years 1942- 
43 to 1946-47 were set-off against his profits for the assessment years 1942-43 and 
1941-42 and any unabsorbed loss could not be carried forward. The debts discharg- 
ed in Japanese currency were excluded from the assets side in the balance-sheet but 
the authority reserved for itself the right to treat any recoveries subsequently made 
as income. ‘The contention is that the assessees having opted to accept the scheme, 
derived benefit thereunder, and agreed to have their discharged debts excluded from 
the asset side in the balance-sheet subject to the condition that subsequent recoveries 
by them would be taxable income, they are now precluded, on the principle of 
“ approbate and reprobate” from pleading that the income they derived sub- 
sequently by realization of the revived debts is not taxable income. The doctrine of 
“ approbate and reprobate ” is only a species of estoppel ; it applies only to the con- 
duct of parties. As in the case of estoppel, it cannot operate against the provisions 
of a statute. Ifa particular income is not taxable under the Income-tax Act, it 
cannot be taxed on the basis of estoppel or any other equitable doctrine. Equity 
is out of place in tax law ; a particular income is either exigible to tax under the taxing 
statute or itis not. If itis not, the Income-tax Officer has no power to impose tax 
on the said income. 


The decision in Amarendra Narayan Roy v. Commissioner of Income-tax, West 
Bengal', has no bearing on the question raised before us. There, the concessional 
scheme tempted the assessee to disclose voluntarily all his concealed income and 
he agreed to pay the proper tax upon it., The agreement there related to the quanti- 
fication of taxable income but in the present case what is sought to be taxed is not 
a taxable income. The assessee in such a case can certainly raise the plea that his 
income is not taxable under the Act. We, therefore, reject this plea. 


To appreciate the third argument it is necessary to notice the relevant terms of 
the Ordinance. The Ordinance was issued by the Malayan Government. 
to regulate the relationship between the debtor and creditor in respect of debts 
incurred prior to and during the period of the enemy occupation of the territories 
comprising the federation of Malaya, The relevant sections of the Ordinance 
read :— : 

** Section 4—Discharge during occupation period of pre-occupation debts.—{1) Subject to the 
provisions of sub-section (2) of this section, where any payment was made during the occupation 
period in Malayan currency or occupation currency by a debtor or by his agent or by the Custo- 
dian or a Liquidation Officer purporting to act on behalf of such debtor, to a creditor, or to his 
agent or to the Custodian or a Liquidation Officer purporting to act on behalf of such creditor, and 
such payment shall be a valid discharge of such pre-occupation debt to the extent of the face value 
of such payment. 4 

(2) In any case— 


(a) where the acceptance of such payment in occupation currency was caused by duress 
or coercion ; or 


(6) where such payment was made after the thirty-first day of December, 1943, in occupa- 
tion currency in respect of a pre-occupation capital debt, exceeding two hundred and fifty dollars 
in amount, which— 

a ee a 
1. ALR. 1954 Cal. 271. 
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(D was not due at the time of such payment; or 


GD if due, was not demanded by the creditor or by his agent on his behalf and was not 
payable within the occupation period under a time essence contract ; 


Gii) if due and demanded as aforesald was not paid within three months of demand or with- 


in such extended period as was mutually agreed between the creditor or his agent and the debtor 
or his agent; or 
‘N 


(c) 
in the Schedule to this Ordinance and shall be a valid discharge of such debt only to the extent of 
such revaluation. . 


THE SCHEDULE. 


1. (a) Where any such payment as is mentioned in sub-section (2) of section 4 of this Ordi- 
nance was made in occupation currency during any month ar on any day mentioned in the first 
column of the scale set out in paragraph 3 of this Schedule, such payment shall be revalued by tak- 
ing the number of dollars in occupation currency set out opposite such month or daysin the second 
column of the said scale as equivalent to one hundred dollars Malayan currency, and so in pro- 
portion for any portion of such payment amounting, when revalued, to less than one hundred 
dollars Malayan currency. 

~ (b) Where any such payment was made in occupation currency on or after the thirteenth 
day of August, 1945, the value of such payment shall be taken to be nil. 


2. (a}—In the case of an unsatisfied occupation debt or part thereof which falls to be revalued 
under section 6 of the Ordinance such debt or part thereof shall be revalued at the appropriate 
date as provided in the said section or sub-section by taking the number of dollars in occupation 
currency mentioned opposite such month or day in the second column of the scale set out in para- 
graph 3 of this Schedule as equivalent to one hundred dollars Malayan currency, and so in propor- 
tion for any portion of such debt amounting, when revalued, to less than one hundred dollars 
Malayan currency. 

(b) When any such debt or part of a debt fell due for payment on or after the thirteenth 
day of August, 1945, its value shall be taken to be nil. 

3. Sliding scale of the value of occupation currency 1942-45.” 

We have not allowed the Solicitor-General to contend that sub-section (2) 
of sdction 4 of the Ordinance does not apply to the debts in question as throughout 
the proceedings of this case it was assumed that it applies to the said debts. During 
the Japanese Occuaption both the Japanese currency‘and the Malayan currency were 
in vogue. In January 1943 the Japanese currency began to depreciate and by 13th 
August, 1945, it ceased to be of any value. During that process of devaluation debts 
were paid off and received in Japanese currency which resulted in loss to the creditors. 
To regulate the relationship between creditors and debtors during that period the 
said Ordinance was passed by the Malayan Legislature on 16th December, 1948. 
Under the said Ordinance payments in Japanese currency were to be valued and 
scaled down in accordance with the Schedule appended to the Ordinance. Ifa 
debtor has paid his debt in depreciated Japanese currency, he was required to 
pay over again a certain amount to be ascertained by the application 
of the provisions of the Schedule. In terms sub-section (2) says that the pay- 
ment in Japanese currency shall be a valid discharge of such debts only to the extent 
of such revaluation, When the payments made towards debt were scaled down, 
the debts were revived in regard to the balance of the debt. After the making of 
the Ordinance, the creditor could enforce his debt to the extent not discharged and 
the debtor had the obligation to discharge the same. On the express terms of the 
Ordinance it is impossible to accept ‘the contention that the State provided for com- 
pensation for the losses incurred by the assessees. Indeed the State did not pay any 
compensation at all. The legal relationship of the creditor and debtor was not cre- 
ated by the Ordinance but it was regulated on the basis of the pre-existing relationship. 
We, therefore, hold, agreeing with the High Court, that under the Ordinance the 
discharged debts became enforceable to the extent of the balance of the amount due 
after the scaling down of the payments. If so, the Income-tax Officer could only 
impose tax on the income recovered by the assessees thereafter towards their debts 
if such income was taxable under the provisions of the Act. 


So too, in regard to the payment made by the assessees towards such debts they 
could claim relief by way of deductions only if such deductions were permissible 
under the Act. 
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The High Court held that the assessees who had received repayments would 
not be liable to tax in respect of amounts they had received towards principal but 
they would be so liable in respect of moneys which they had received towards interest. 
It further held that those assessees who had made payments towards the debts would 
be entitled to deduct from their income and claim exemption from tax only on such 
amounts as they had paid on account of interest but they would not be entitled 
to deduct any payment made on account of principal. The High Court also gave a 
direction that in the case of open payments the respective amounts paid towards 
principal or interest should be ascertained in accordance with the law of appropria- 
tion of payments. Neither the learned Solicitor-General, who appeared for the 
Revenue, nor the learned Counsel, who appeared for the assessees, questioned the 
correctness of the said directions if the construction we placed on the Ordinance 
was correct. The directions given by the High Court will, therefore, stand. In 
our view, the High Court gave correct answers to the questions referred to it. 


In the result the appeals are dismissed with costs. One hearing fee. 
V.B. Appeals dismissed. 


[END OF VoLume (1965) I M.L.J. (SUPREME COURT).] 
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NOTES OF RECENT CASES 


[SUPREME Covurt.] 


P. B. Gajendragadkar, C.F., K. N. Biren Dutta v, 

Wanchoo, M. Hidayatullah, J. C. Shah The Chief Commissioner of Tripura. 

and N. Rajagopala Ayyangar, FF. Cr. As. Nos. 87-91, 106-107 of 1964 and 
23rd Fuly, 1964. W.P. Nos. 43, 42, 40, 41, 65 and 80 of 1964. ° 


Defence of India Rules 1962, Rule 30-A and section 48 (1) and 2 of the Defence of 
India Act—Article 156 of the Constitutton. 


It is necessary to emphasise that the decision recorded under Rule 30-A (8) of 
the Defence of India Rules (1962) is in the nature of an independent decision which 
authorises the further detention of the detenue for a period of six moths. In other 
words, the initial order of detention is valid for six months and the detention of the 
detenue thereafter can be justified only if a decision is recorded under Rule 30-A (8). 
That being the nature of the decision which is required to be recorded under Rule 
30-A (8), we are unable to hold that the memorandvm in question can be reasonably 
said to include a decision that the continuance of the detention of the detenues before 
us was thought to be necessary by the appropriate authority after the expiry of the 
period of six months. l 


We have carefully considered the arguments urged before us by the Solicitor- 
General, but we are unable to hold that this order can be said to satisfy the require- 
ments of Rule 30-A (8) at all. We are satisfied that this order cannot be construed 
to contain a written record of the decision of the respondent that the detention of 
the detenues before us should be continued after the expiry of six months from the 
date of the original order of detention. 


This conclusion necessarily means that the requirement of Rule 30-A (8) has 
not been complied with and that inevitably makes the continuance of the detention 
of the detenues before us invalid in law. The fact that these cases were reviewed 
subsequently on the 25th September, 1963 and 11th March, 1964 and the decision 
of the authority was in fact communicated to them, would not validate the illegal 
continuance of the detention of the detenues after six months had expired from the 
date of their original detention. 


R. K. Garg, S. C. Agarwala, D. P. Singkhand M. K. Ramamurthi, Advocates of 
M/s. Remamurthi & Co., for Appellants and Petitioners. 


H. N. Sanyal, Solicitor-General of India and D. R. Prem, Senior Advocate, 
(R. H. Dhebar, Advocate, with them), for Respondents (Except Respondent 
No. 2 in W.P. No. 43 of 1964) 


D. Goburdun, Advocate, for Respondent No. 2 (In W.P. No. 43 of 1964). 
GR. Apheals and Writ Petitions allowed. 
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[SUPREME Court.] 


K. Subba Rao and . K. Hvtchi Gowder v 
N. Rajagopala Ayyangar, FF. Ricobdos Fathaimull & Co- 
24th Fuly, 1964. C.A. No. 80 of 1962° 


Madras Agriculturists Relief Act (IV of 1938), sections 13, 19 (2)—Amending Act 
(XXIII of 1948)—Government Notification for reduction of rate of interest. 

The legal position may be briefly stated thus. Sections 7, 8, q and 13 of the 
Madras Agriculturists Relief Act form a group of sections providing the principles 
of scaling down of debts incurred by agriculturisis under different situations. A debt 
can be scaled down in an appropriate proceeding takenin respect of the same, But 
in the case of debts that have ripened into decrees, section 19 (1) and (2) prescribe 
a special procedure for reopening the decree only in respect of debtsincurred before 
the Parent Act. The Parent Act does not provide for the reopening of decrees made 
in respect of debts incurred after it came into force, and for understandable reasons 
the relief in respect of such decrees is specifically confined only to a concession in the 
rate of interest. 


A. V. Viswanatha Sastri, Senior Advocate, (V. Ratnam and R. Ganapathy Iyer, 
Advocates, with him), for Appellant. 


G. S. Pathak, Senior Advocate (R. Thiagarajan, Advocate, with him), for 
Respondent. - 


G.R. — Appeal dismissed. 
[Supreme GouRT.] ; 

P. B. Gajendragadkar; C.J., l The State of Mysore v. 

M. Hidayatullah, F. C. Shah, Raghubar K. N. Chanarasekharar and others. 

Dayal and S. M. Sikri, JJ. S C.As. Nos. 960-968 and 

gist July, 1964. 533-538 of 1963. 


i ; W. P. No. 62 of 1963. 
Mysore State (Recruitment) Rules, 1958—Articles 16, 309, 234 of the Gonstitution of 


The assumption made by the High Court that because persons who had obtained 
a smaller percentage of marks at the viva voce test in the year 1962 were selected out. 
of the candidates who had applied for the competitive examination and for promo- 
tion and the persons who had obtained a larger number of marks were omitted, the 
Mysore State (Recruitment) Ri les were infringed, is not substantiated. For selection 
at the competitive examination marks obtained at the viva voce test together with the 
marks obtained at the written examination were undoubtedly the sole test, but for 
the purpose of promotion in service the Public Ser vice Commission had to take into 
account the assessment of suitability for promotion in the light of the general record 
of the candidates appearing from their record of service and the opinion expressed 
by the High Court under whe m the candidate had served. It may once again be 
observed that the Commission ccnsidered in recommending for promotion candidates 
who had applied for promotion, performance at the interview held in the year 
1961 in the light of their general record and th. opinion expressed by the High Court, 
and not their performance at ths viva voce test held in June, 1962. 


The order of the High Court issuing writs directing the inclusion of the six 
petitioners before them in the list prepared by the Commission for selection of the 
appointees to the cadre of Munsiffs in the Mysore States Judicial Service cannot 
therefore be sustained and must be sét aside. 


We therefore allow appeals Nos. 533 to 538 of 1963 and vacate the order passed. 
by the High Court and order that the petitions be dismissed. As the judgment 
of the High Court shows its decision was largely vitiated by the concession made 
by the Advocate-General, which was contrary to the record, we think there should 
be no order as to costs in appeals Nos. 533r538 of 1963. 


< 


"< 
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Correctness of the view taken by the High Court in Appeals Nos. gfo to 968 
of 1963 has not been challenged by the Attorney-General appearing in this Court 
and the question having become academic, we direct that those appeals be dis- 
missed. The State will pay costs in those appeals to the respondents. 


By Writ Petitions Nos. 61, 62 and 152 of 1963 the petitioners challenge the 
validity of the appointment of ten candidates selected for promotion on the 
ground that the appointment infringes the fundamental right of the petitioners 
under Article 6. For reasons already set out in dealing with the first group of 
appeals petition No. 62 of 1663 must fiil. There will beno order as to costs in 
that writ petition. Petitioners in writ Petition Nos. 61 and 152 of 1963 desire 
to withdraw their petiticns. ; 


B. R. G. K. Achar, Advocate, for Appellants (In C.As. Nos. 960 to g68 and 
533-538 of 1963) and Respondents Nos. 1 and 2 (In W.P. No. 62 of 1969). 


K. L. Mehta, Advocate, for Respondent No. 1 (In C.As. Nos. 533 to 538, 965 
and 966 of 10963). 


R. Thiagarajan, Advocate, for Respondents Nos. 3 to 5, 7 to 9, 11 and 12 (In 
C.A. No. 534 of 1963). Nos. 2 to 8,10 and 11 (In C.As. Nos 533, 536 and 538 of 
1963) and Nos. 2, 3 and 5 (In G.A. No. 537 of 1963) and Nos. 3, 4 and 6 to 12 (In 
W.P. No. 62 of 1963). 


R. Gopalakrishnan, Advocate, for Petitioners (In W.P. No. 62 of 1963). 


B.P. Singh, Advocate for Naunit Lal, Advocate, for Respondent No. 5 (In W.P. 
No. 62 of 1963). 


G.R: — Orders accordingly. 
[SUPREME Court.] 

K. Subba Rao and C. Periaswami Goundar v. 

S. M. Sikri, FF. Sundaresa Ayyar. 

31st Fuly, 1964. C.As. Nos. 648 to 652 of 1960. 


,inam Lands—Docirine of Lost Grant—Trustess’ claim for surplus income—Pujari as 
de facto trustee—Madras Hindu Religious Endowments (Amendment Act 1934). 


The trustees filed a suit in the Court of the Subordinate Judge, Coimbatore, 
fer a declaration that the inam grant in favour of the plaint temple comprised 
both the varams. The learned Subordinzte Jidge held that section 44-B of the 
Madras Hindu Religious Endowments Act (1924) had no application as the grant 
was to the deity and was not a service inam. The result of this litigation was that 
there was no final decision on the question whether the grant was of both the varams 
or only of the melvaram. These proceedings ‘cannot, therefore, be of any eviden- 
tiary value in this case. On a consideration of the entire evidence we agree with 
the conclusion arrived at by the High Court that the grant to the deity comprised 
both the varams in the suit lands. -r ; : 


A. V. Viswanatha Sastri, Senior Advocate, (R. Gopalakrishnan, Advocate, with 
him), for Appellant (In C.As. Nos. 542, 649 and 650 of 1960) and for Respondents 
(In C. 4s. Nos. 651 and 652 of 1960). 


I. V. R. Tatachari, Advocate, for Respondents Nos. 1, 2, 5 and 6 (In C.A. 
No. 648 of 1960, and the appellants (In C.A. No. 652 of 1960). 


S. T. Desai, Senior Advocate (K. Jayeram and R. Ganapathy Iyer, Advocates, 
with him), for Respondents Nos. 1, 3, 4, 5, 8, to 11, 15, 16, 18, 19 and 21 (In C.A. 
No. 649 of 1960), Respondents Nos. 1, 2, and 8 (In C.A. No. 650 of 1960), and 
Appellants (In G.A. No. 651 of 1960). 


G.R. Orders accordingly. 


Veeraswamt, F. M/s. Rose Transports BR A v- 
29th July, 64. ukka ai. 
on W.P. No. 694 and 695 of 63. 


Motor Vehicles Act (IV of 1939), section 43 (a), 44 (2), and 64-A—Varation of a 
route—Dual capacity of Deputy Transport Commissioner—Administrative officer subordinate to 
Transport Commisstoner—State Transport Authority with quasi judicial powers—Same matter 
coming up before him in both capacities—Qusstion of bias—Cannot proceed to deal with ques- 
tion— Writ of prohtbition—No provision for transfer to any other authority—Power of High 
Court under Article 227 of Constitution—Direction to State Government—Granting or refusing 
variation—No appeal lies under section 64-A. 


The Deputy Transport Commissioner has got a dual capacity, (1) as a trans- 
port administrative officer subordinate to the Transport Commissioner, and (2) 
as State Transport Authority vested with certain quasi-judicial powers. The Deputy 
Transport Commissioner who has dealt with a proposal for variation of a route in 
his administrative capacity had to consider it also in his quasi-judicial capacity 
under section 64-A. In the circumstances he cannot bring to bear upon the ques- 
tion a mind independent of considerations which had weighed with him while 
acting in an administrative capacity. “The apprehension in the mind of a litigant 
of a possible bias on the part of the authority cannot be ruled out. The writ of 
prohibition: should go in the circumstances. 


No doubt there is no provision in the Act enabling transfer of a petition from 
the State Transport Authority to any other authority. The High Court can act 
under Article 227 of the Constitution or alternatively direct the State Government to 
exercise its power under Second Proviso to sub-section (2) of section 44 and constitute 
another official as an ad hoc State Transport Authority to dispose of the particular 
revision proceeding. 

No appeal lies under section 64 (1) (f) against an order granting or refusing 
variation. 

}.K. Thiruvenkatachari for G. Ramaswami, Advocate, for Petitioner. 

N.G. Krishna Iyengar, Advocate, for 1st Respondent. 


K. Venkataswami, for The Additional Government Pleader. ‘ 
V.S. TENA Petition allowed. 
Ramakrishnan and Sapt Textile Products (India), Ltd. v. 
Ramamurtn, FF. State of Madras. 
28th August, 1964. T.C. No. 151 of 1963. 


Madras Gensral Sales Tax (Turnover and Assessment) Rules, 1939—Rule 4-A (iv)— 
Cotton and cotion waste—Distinct meanings in trade—Purchase of cotton waste by assassee 
and export to buyers outside the State—Assessabiltty. 


The two terms, cotton and cotton waste have come-to be associated in the 
trade with distinct meanings, and with distinct incidents of marketability. It 
will be more appropriate to confine the provision for single point levy in the Madras 
General Sales Tax Act and Rules in regard to the commodity known as cctton to 
that form of it which has not entered a mill and come out of it as waste product, 
Once it has entered a mill and come out of it as a waste product, it has lost its charac- 
‘ter as cotton for the purpose of marketability, and is a different commodity, namely, 
cotton waste.: After the enactment of the Central Sales Tax Act the distinction 
between the two has been recognized in the statute itself. By viewing it as cotton 
and subjecting it to a fresh taxation, section 5 (ii) of the Madras Act which pres- 
cribes only a single point of levy for cotton is also violated. 

N 


K. Srinivasan, for Petitioner. 
G. Ramanujam, for Government Pleader. 
V.S. —— 


ç 


Petition allowed. 
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Ramamurthi, J. Sitarama Iyer v. 
10th September, 1964. Agricultural Income-tax Officer. 
W.P. No. 978 of 1962¢. 


Madras} Agricultural Income-tax Act (V of 1955), section 4 (b)— Trust properties— 
Ancient partition deeds and civil proceedings establishing the dedication—Officers ignoring 
dedication, proceeding to make assessment— Writ of prohibition will lie. 

TheJassessing authority is bound to consider the claim of the petitione:s based 
on section 4 (b) of the Act that the properties are dedicated wholly for charitable 
purposes as evidenced by ancient partition deeds and established in civil proceed- 
ings. ‘The action of the authority ignoring these materials and proceeding to assess 
the income would be a serious mistake that would go to the very root of the founda- 
tion of the matter calling for interference under Article 226 of the Constitution. 
Otherwise it will result in unnecessary multiplicity of proceedings. 


R. Ramamurthi Aiyer and N. Venkatraman, for Petitioners. 
S. Mohan, for Additional[Government Pleader. 


va : Petition alloweds. 
S. Ramachandra Iyer, C.F. S. Venkatraman v. 
and Srinivasan, F. . State of Madras, 
22nd September, 1964. T.C. Nos. 87 and 88 of 1963.. 


Madras General Sales Tax Act (I of 1959)—Right to remove sand from river taken in 
auction by assessee—Assessee permitting othcrs to remove sund on payment—Taxable as a sale— 
No quarrying contract involved for exemption. 


Broadly stated unless there is, between two parties, a contract which calls. 
upon one party to do some quarrying work, the transaction cannot come within the 
scope of a quarrying contract referred to in the exemption notification under the 
Madras Sales Tax Act. 


The assessee himself had taken only a lease of the area for the removal of 
sand, and ifit was only a right of removal by way of sub-lease that had been granted, 
then it could be said that it was a species of transfer of immovable property that 
was involved and not a sale of goods. But this has been found against by the 
Department and the Tribunal. 

The petitioner had obtained at an auction the right to remove sand. He 
subsequently permitted persons requiring sand to remove the sand on payment. 
This is not different from the case of persons in possession of goods offering to sell’ 
the goods to purchasers at a price fixed and assessable as such. No quarrying” 
contract of any description is involved to come within the exemption. 

S. C. Venkatraman and G. Subramanian, for Petitioner. 


G. Ramanujam, for the Government Pleader. 


VS. Petition dismissed. 
Natesan, F. l ~ Gurusami Pannadi v. Karı ppa Pannadi.. 
22nd September, 1964. S.A. No. 1549 of 1961. 


Spectfic Performance—Landlord and tenant—Agricultural land—Tenant with cultivat- 
ing tenancy rights—Conveyance of land by landlord to tenant—Subsequent agreement for 
reconveyance— Merger of interests of landlord and tenant—No contrary intsntion—Reconvepance- 
—Retention of possession in the right of tenancy rights—No.survival of rights after merger. 

Where a lessee of an agricultural land entitled to rights as a ‘ cultivating tenant’ 
purchased the land from the landlord and subsequently agreed to reconvey the 
same, there would be a merger of the interests of landlord and tenant. In the 
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absence of circumstances manifesting a contrary intention, on the reconveyance, 
the right to retain possession on the basis of rights as cultivating tenant would not 
‘survive to be maintained. 

S. Thyagaraja Ayyar, for Appellant. 

Sethurainam and S. Mahadevan, for Respondent. 


V.S. Appeal dismissed. 
Natesan, F. Damoaaraswami Naidu v. 
Q4th September, 1964. Damodaraswami Naidu. 


S.A. No. 1906 of 1961. 


Easement—Urban servitudes—Wall—Owner of wall—Right to go over neighbour's 
vacant space to repair his wall—Right of lateral support—Extent and limitation of right— 
Easements Act (V of 1882), section 24. i 

The ancient'wall of the plaintiff, situate in a place separated by the interven- 
ing vacant space of his neighbour, was exposed and could be maintained only by 
periodical attention which necessarily requires going over the neighbour’s space. 
As no writing is required for the imposition of an easement, and implied grant by 
acquiescence to such course could be inferred in the circumstances. Necessarily 
aaa naturally the acquiescence would be subject to the limitation that the neighbour 
‘was not inconvenienced nor condemned for ever to keep the space open. 


The owner of the wall by reason of its location also could be held to have 
acquired a right of lateral support to that wall. For any enjoyment of the right of 
easement of lateral support, the wall itself must be kept in good ee and as an 
accessory to that easement, he may do acts necessary to secure the full enjoyment 
of the ein right subject to the limitations contained in section 24fof the,Ease- 
ments Act. 


P. S. Balakrishna Ayyar and P. S. Ramachandran, for Appellant. 
S. Mohan, for Respondent. 


V.S. ; i Ordered accordingly. 

Vecraswamt and Nagappan, In re. 
Kunhamed Kutti, FF. . RT. No. 44 of 19645 
2qth September, 1964. Cr.A. No. 288 of 19647 


Criminal Procedure Code (V of 1898), section 367 (5) and Penal Code (XLV of 
1860), section 302—Sentence of death for the offence of murdsr—.Death sentence only on the 
existence of aggravating circumstances and lesser punishment in its absence—No warrant for 
such construction. I i 


Section 367 (5) of the Code of Criminal Procedure either before or after 
the amendment in 1955, had no effect on the substantive content of section 302 
of the Penal Code. Section 367 is only a procedural section. Under section 302 
of the Penal Code where the accused is convicted of murder, the normal sentence 
will be death and itis only where extenuating circumstances exist, the question 
of lesser sentence for life will arise. There is no indication in the section that 
only if aggravating circumstances exist, the sentence of death is called for and 
that in their absence, only the lesser sentence cf imprisonment for life should be 
given. 


B. Sriramulu, Advocate, for Appellant. 
Public Piosecutor (V. P. Raman), on behalf of the State. 


V.S. l i ———- - Death sentence confirmed. Appeal 
ko ww 63 dismissed. 
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Kailasam, 7. l Madras Co-operative Milk Supply 
7th October, 1964. : Union Ltd., Ayanavaram v. 
Corporation of Madras. 


- Cr. A. Nos. 455 and 479 of 1963. 


Prevention of: Food Adulteration Act (XXXVII of 1954), sections 7 (1), 16 (1)— 
Adulieration of milk—Certificate of Director of Central Food Laboratory—Finality and con- 
clustosness of fasts stated in the certificate—Extent and scope of—Determination of percentage 
of added water by non-fat solid test, not accepted by Courts—Certificate on the basis of non- 
te solid test—Court not bound by the report—No prosecution for contravention of rule 

.II.OI.OI. 


The report of the Director of Central Food Laboratory disclosed that the per- 
centage of added water as seven per cent. was determined by relying on the percen- 
tage of milk-fat and milk solids-not-fat. This method of determination of e per- 
centage of added water has not been acceptea by the Courts. While the Court 
is‘bound to accept the facts stated in the report as final and conclusive evidence of 
the facts, if the report itself discloses that the result is arrived. at by conducting a. 
test which is not reliable, the Court is not bound to accept the report of the Director 
of Central Food Laboratory. 


As the sanction for prosecution is given only for the offencé of selling milk 
adulterated with 7° per cent. of added water, the appellant cannot be prosecuted. 
for selling milk in contravention of rule A.II.OIOIL : 

G. Rabindranath, for Appellant. . 

K. A: Panchapakesan, for the Public Prosecutor. a 2 = 

V.S. ~. Appeal allowedy 

` i = * Conviction set aside. 


Anantanarayanan, J. S. R. Nagasami Iyer v. 

gth October, 1964. State of Madras, 

W.P. No. 1298 of 1962.. 

Madras Revenue Recovery Act (II of 1864), section 38 (3)—Sale of property or income- 

tax arrears—Property bid for ridiculously low price—Power of Collector to cancel sale and 
to decline to confirm. 


Where in sales under the Act in respect of income-tax arrears, the property 
was bid for a ridiculously low price the Collector would be justified in cancelling the 
sale and declining to confirm it. It would not constitute any abuse of power and’ 
no writ of mandamus would lie. 

K. S. Champakesa Iyengar, for Petitioner. 


S. Mohan, for Additional Government Pleader. 


V.S. Petition dismissea. 
Natesan, F. Kolandevel Gounder v. Chinnappan 
gtk October, 1964. alias Nachiappa. 


S.A. No. 1865 of 1961. 


Limitation Act (IX of 1908), sections 6, 7, 8 and Article 126—Hindu law—Alienation: 
of joint family property made by father—Sutt to recover possession by sons—Mi£nority of sons— 
Eldest son attaining majortty—Moanager on father’s death—Capable of giving a valid dis- 
charge—Suit to be filed within three years of his majority. 

The sons of the alienar sued to recover their share of the joint family properties. 
in the possession of the alienee after the death of their father, and: three years after- 
the eldest son attained majority. The youngest son had. relinquished his interest: 
in the property in favour of the alienees. On the question of limitation, 
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Held, the suit was barred. On a plain reading of sections 6 to 8, section 8 
‘imposes a limitation on the concession provided under sections 6 and 7 to a maximum 
-of three years after cessation of the disability. ‘The eldest son as the manager was 
«competent under the personal law to give a valid discharge on behalf of his brothers 
-without their concurrence as required under section 7. He should have filed the 
‘suit within three years from the death of his father, when he became the manager. 


K. G. Srinivasa Ayyar, for Appellants. 
D. Ramaswamy Ayyangar and T. K. Subba Rao, for Respondents. 


V.S. Appeal dismissed. 
Venkatadri, J. l o K. Abdul Samad Sahib v. 
19th October, 1964. Sivanesa Mudaliar. 


a C.R.P. No. 1024 of 1963. 

Madras Buildings (Lease and Rent) Control Act (XVIII of 1960), section 14 (1) (b)— 

‘Bona fide requirement for the immediate purpose of demolition and reconstruction—Requisites— 
*** Immediate purpose ”. 

The landlord will be entitled to evict the tenant if he establishes that he re» 

„quires the premises bona fide for demolishing it and erecting a new building. thereon. 


It need not be the immediate need and it is enough ifit is established that 
the immediate purpose of the landlord was to demolish the building for the purpose 
‘of erecting a new building. The sub-section does not state that the condition of 
the building should be such as there is need for demolishing it. 


Bona fides may be proved in an ordinary way like any other fact in issue or a 
relevant fact. There is no such rule of law that bona fides being an objective matter 
scan only be proved by the petitioner stepping into the witness-box. 


P. S. Sriscilan and K. Gopalaswamz, for Petitioner. 
_K. G. Manickavasagam, for Respondent. ` 
VS. Petition allowed. 


‘Ramakrishnan, fo ` : Management of Messrs. Natarajan 
6th November, 1964. Engineering Works 2. Govindaswami. 
W.P. No. 561 of 1963. 

Industrial Disputes Act (XIV of 1947), section 36-—Refresentation before Labour Courts 
—Sectton permissive, and not exhaustive—Settlement between Workmen and Management— 
Graiu.ty on the basis of wages—Wages defined as excluding dearness allowance payable only 
-on the basis of settlement. 

The-provision for representation in section 36 (2) (a), (b) and (e) is only permis- 
sive and not exhaustive. It will be open to Labour Court, in any particular case, 
where the question of representation is raised, to decide the question on evidence, 
without being bound by the restrictions contained`in section 36(2) (a), (b) and (e), 

Gratuity is payable in terms of the settlement between the parties, on the basis 
of wages excluding dearness allowance. 


N. Suryanarayana, for Petitioner. 
S. Ramasubramanian, for Atyar & Dolia, for 1st Respondent. 
S. Mohan, for Additional Government Pleader, for Respondents 2 and 3. 


V.S. — Petition allowed in part, 
Srinwasan, F. ; Sophia Ahmed v. State of Madras. 
6th November, 1964. W.P. No. 1292 of 1964. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 3— Notice 
of vacancy by landlord—JInformation as to whether fair rent of the premises has or has not been 
fixed—Requirement mandatory to enable officer to exercise his jurisdiciton—Notice invalid 
in the absence of such tnformation—Order of allotment after receipt of such mandatory infor- 
mation and within time—Valid—sSection 3 (5)—Fixatton of rent by Officer— Opportunity 
to landlord to make his representations, essential. 


The information whether fair rent has or has not been fixed in respect of the 
premises about which notice of vacancy is given to the Authorized Officer, is neces- 
sary in the context of the exercise of the powers of the officer to fix the reasonable 
rent. Apart from other particulars regarding the building itself, the furnishing 
of information upon wien rests the exercise of the jurisdiction of the Authorised 
Officer to fix the reasonable rent is, in the context of the provisions of the Act and 
the rules, mandatorily required. The failure to furnish such information invalidates 
the notice. The order of allotment made by the officer within one week of the 
receipt of such mandatory information that was not supplied in the original notice 
of vacancy, would be one within the jurisdiction. 


If the authorized officer chooses to fix a reasonable rent in the exercise of his 
powers under the third proviso to section 3(5) of the Act, it is necessary that he 
should give an opportunity to the landlord to make his representations. 

K. Raja Iyer and S. V. Kumaraswamy, for Petitioners. 

K. S. Bakthavatsalam for Additional Government Pleader, for Respondent. 


V.S. — Ordered accordingly. 
benkatadri, 7. Sreenivasaraghavan v. Pappammale 
13th November, 1964. A.S. No. 381 of 1962. 


Transfer of Property Act (IV of 1882), section 55—Vendor—Life interest holder— 
Absolute estate conveyed suppressing life interest—Defective title—Suit for damages on breach 
of covenant for title by vendee—Measure of damages. 

The sale deed by a limited interest-holder purporting to convey an absolute 
estate suppressing the fact of the limited interest, would convey the limited interest 


to the buyer. The possession of the vendee will be disturbed only after the death 
ofthe life-interest holder. In a suit for damages by the vendee for breach of 
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covenant of title, the proper, measure of damages would be the difference between 
the value of the property asit purported to be conveyed and its value as the 
vendor had power'to convey it. 


P. y. Subramaniam, for Appellant. 
G. Venkataraman and G. Govardhan, for Respondent. 


V.S. == Appeal dismissed. 
~Veeraswami and Perumal v. Chithananthan. 
Kunhammed Kutti, FF. Moi Crl. A. No. 492 of 1964. 


18th November, 1964. 


~. Criminal Procedure Coda : (V of 1898), sections 207, 207-A, 403, 417 (3)— 
Offences triable by Sessions Court—Same set of facts, same witnesses, one accused in one case 
and with other accused in another case—Qne initiated on a private complaint, another on Police 
report—Separate enquiries by magisirato necessary followed by separate committal orders— 
Trial by Court of Sessions—Separate trials not enjoined by Code—Not illegal—No bar of 
previous acquittal, conviction and punishment in such simultaneous irtals—Appeals against 
acquittal—Acquitial of accused in the Police case—Rest of the accused in case arising out of 
private complaint—Propriety of conviction—Entiré evidence tan be looked into by Court of 
Appeal. 

Where on the same set of facts relating to offences triable by a Court of Ses- 
sions, there are two cases initiated, one on a Police report and the other on a private 
complaint, one of them involving more or Jess accused and witnesses than the other, 
some of the accused and witnesses being common to both, on the language of section 
'207 of the Code, the trial magistrate has no power to club the two cases for the 
purpose of enquiry, but he has to deal with the two cases separately and hold separate 
enquiries in each of them, making at the end separate committal.or discharge 
orders. me 


So far as the Sessions Çourt :is, concerned, where there are two committal 


‘orders, arising out of a Police report.and a private complaint, the Code does not 


enjoin different procedures to be followed: The two cases.can be clubbed for 
trial, subject to the condition that.the offences forming the subject-matter of the 
charges arose ‘out of, the same set, of facts and transaction and that such a procedure 
did not offend the rules,relating to joinder of charges of accused. i 

. There would be nothing illegal in a case where the Sessions Court tried the 
two cases separately. “The bar arising out of a previous ‘acquittal, conviction and 
punishment does not apply to simultaneous enquiries or trials or prosecutions for 
the same offence. ! . * ae 


‘The fact of'acquittal of one’ accused will not prevent the Court: of Appeal from 
reviewing the entire evidence for the purpose of evaluating it, in‘considering whether 
on the evidence, ‘the other accused had been properly convicted or as in the instant 
case, acquitted. E Ps ý 


Mohan Kumaramangalam, for Appellant. 
M. Srinivasagopalan, for Respondent. 
_ Public Prosecutor, for State. . | 
' VS. l i ae Appeals and Revision dismissed. 
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Venkataraman, F. Kuppuswami Naidu v. Rangaswami Naidu. 
29th September, 1964. C.R.P. Nos. 1936 and 1937 of 1964. 


Provincial Smell Causes Courts Act (IX of 1887), section 17 and Code of Civil 
Procedure (Act V of 1908), Order 21, rule 89—Ex parte Small Cause Court dscree— Transfer 
of decree to another Court for execution—Property of judgment-debtor sold in execution to third 
party—Application to set aside ex parte decree—Application to set aside sale mads in the 
executing Court depositing decree amount and solatium—Application to treat the deposit made 
in the executing Court as security in application to set aside ex parte decree—Legality. 


The security required to be deposited under section 17 of the Provincial Small 
Causes Courts Act as well as the deposit made under Order 21, rule 89, Civil Proce- 
dure Code are for the benefit of the decree-holder entirely. The deposit made under 
Order 21,: rule 89 can be treated as security also for the purpose of an application 
to set aside the ex parte decree under section 17 of the Small Causes Courts Act. 
It would certainly be a hardship to the judgment-debtor to make him deposit the 
amount twice over. 


Hanooman Singh v. Luchman Sahoo, 8 C.W.N. 355, relied on. 
K. Sundaram and Miss Lakshmi Sundaram, for Petitioners. 


VS. —— Petition dismissed. 
Venkataraman, 7. ` P. S. Anant Narayan v. 
Ist October, 1964. Massey Ferguson Limited. 


C.S. No. 15 of 1962. 


Contract—-Breach—Damages—Master and Servant—Contract of lifetime service— 
Duration of employment—Right of servant to be employed till age of. rettrement— Termination 
before such age by reasonable notice—If rorong ful—Damages—Assessment—Basis of— 
Principles—Frustration—Applicability of doctrine—Conditions—Coniract Act (I of 1872), 
Section 54—Mutigation of damages—Burden of proof. 

In the case of a contract of service which is one for a lifetime service, the. 
employer is bound to employ the servant or employee till at least the age of 55, 
the normal age of retirement. It would not be open to the employer to terminate 
the services of the employee by reasonable notice. Any such termination would be 
a wrongful termination entitling the servant to damages. 


The quantum of damages which has to be awarded in such a case would be 
only on the basis of the salary which the servant was drawing at the time of the 
termination of the employment and not on any higher scale ; and the quantum 
has to be ascertained not with reference to gross salary, but only with reference 
to the net salary after deduction of income-tax. The burden of proving that the 
servant (plaintiff) has not taken reasonable steps to mitigate the damages is on the 
employer (defendant). 

(1938) 1 M.L.J. 857, relied on. 

Principles laid down and discussed. 


Under section 56 of the Contract Act, which embodies the principle of frustra- 
tion, in order to avoid the contract, it is necessary that it must be impossible of per- 
formance and it is not sufficient if it merely becomes difficult of performance. 


T. M. Kasturi and A. K. Sreeraman, for Plaintiff. 
V. Thyagarajan (instructed by King and Partridge), for Defendants. 
P.R.N. ‘ Decree accordingly. 
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. "` Venkatadri, F. l Jayarama Naicker v. 

6th October, 1964. Gopal Naicker. 

ii S.A. No. 1995 of 1961. 

. Registration Act (XVI of 1908)—Deed of assignment—Balance under a decree and a 

money claim—Decree, a personal and a charge decree—No reference in the deed, to immovable 
property and the charge thereon—Deed, if requires registration. 


The deed assigned the right to a balance due under a decree and another 
money claim. The decree was of two parts, a personal decree and a charge decree. 
No reference was made in the deed of assignment to the immovable property on 
which a charge had been created. The deed of assignment does not require regis- 
tration. 


R. Gopalaswami Ayyangar and K. N. Balasubramanian, for Appellant. 
 G. Jagadssa Iyer, for Respondent. 


V.S. Appeal allowed; Leave granted. 
Ramamurthi, F. Chinnakolandai Goundan v. 
' 30th October, 1964. Thanji Goundar. 


S.A. No. 2003 of 1961. 


-| Hindw Succession Act (XXX of 1956), sections 4 and 14 (1)— Widow in possession of 
husband’s propertiss—Deed of settlement of properties in favour of her relation —Suit by a 
reversioner fora declaration as to the binding nature of the gift—Pending suit, alienee recon- 
veying setiled property to the widow—Widow’s interest, if would get enlarged. 


The overriding effect of the Hindu Succession Act as declared in section’ 4 of 
the Act is not all embracing, but rules of Hindu Law shall cease to have effect only 
with respect to matters for which provision has been made in the Act. On matters 
for which there is no specific provision in the Act the principles of Hindu Law would 
still continue to apply. 


If an alienation is made by the.widow and if the same is questioned by a 
reversioner either in a suit or otherwise, thereby casting a cloud on the title of the 
alienee, there is nothing in Hindu Law or under the general principles of law of 
transfer, which would prevent the alienee conveying back the property to the 
alienor, in the same capacity and in the same right in which it was conveyed by 
the widow. Ifthe alience conveys the property toa stranger the position-is entirely 
different, as in that case the stranger can acquire only the limited right of his alienor. 
The widow on reconveyance cannot by any process of reasoning be assimilated to 
the position of a stranger. 


After the alienee conveys the property section 14 (1) undoubtedly would apply 
to enlarge the interests of the widow. 


V. V. Raghavan and T. V. Sivagnanam, for Appellant. 
. . N. R. Raghavachariar and Srimathi Jayalakshmi and Srikumar, for Respondent. 


V.S. Appeal dismissed. 
Venku tadri, F. K. N. Gupta v. Syed Mohideeng 
_ 4th November, 1964. C.R.P. No. 859 of 1964. 


` Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (2) (ii) 
(a)—Sub-letting by tenant—What constitutes—Exclusive possession by sub-tenant for a 
definite period for staid rent <ssential. | 7 


In order to constitute sub-letting by a tenant, there must be exclusive possession 
by the sub-tenant for a definite period for a siated rent. Where the tenant was 
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running a hotel and he allowed a person to stay temporarily it cannot be said that 
there has been a sub-letting on the part of the tenant. F i 
5. V. Kumaraswamy, for Petitioner. 


S. Mohamed Sayeed and M. S. Mohamed Yahya, for Respondent. 


} 


V.S. ene Petition allowed. 
Venkatadri, F. Narayanan Chettiar v. 
gth Noumber, 1964. Arunachala Pillai. 


C.R.P. No. 867 of 1962. 


Principal and Agent—No settlement of accounts between—Suit by principal against 
agent for definite amount on the basis of some items of entries only in, accounts—Not [maintain- 
able. 


In a case where accounts have not been settled between the principal and his 
agent, the principal cannot pick up some items in the accounts and file a suit, for 
the recovery of definite sums of money, as if they are amounts due and payable by 
the agent to the principal. Such a suit is not maintainable. l 


K. Parasaran, for Petitioner. 
C. S. Rejappa, for Respondent. 


V.S. i © —— Petition dismissed x 


Ramakrishnan, 7. Workmen, Theatre Royal v. 
19th November, 1964. Presiding Officer,’ Labour Court. 


W.P. No. 106 of 1963. 


Industrial Disputes Act (XIV of 1947)—Bonus—Industrial dispute relating to a period 
when the industry was functioning and workmen were employed—Subsequent closure of 
industry and discharge of workmen— Jurisdiction of Labour Court, -not lost. 


The claim for bonus related to a period when the industry was functioning and 
the workmen were actually employed. The subsequent closure of the industry 
and discharge of the workmen would not prevent the Labour Court from dealing 
with the collective dispute sponsored by the Union. 


B. R. Dolta for N. Kannan and D. Meenakshisundaram, for Petitioner. 
R. Alaginswami for Additional Government Pleader, for First Respondent. 
G. Ramaswami, for Second Respondent. 


VS. —— Petition allowed. 
Anantanarayanan, F. , Shaik Kasim y. 
25th November, 1964. Superintendent of Post Offices. 


W.P. No. 1256 of 1962. 


Administrative Tribunal—Government seroant—Criminal Court—Acquittal of offences 
under Penal Code—Finding how far binding on Administrative tribunal enquiring on identical 
charges upon identical facts. 

An Administrative authority, in initiating disciplinary proceedings, is not 
bound to wait for the verdict of a Criminal Court. But, where the Criminal Court 
has tried the concerned person and acquitted him, it would be improper and such a 
proceeding is liable to be quashed as not in consonance with the principles of 
natural justice, if the Administrative authority later initiates disciplinary proceed- 
ings on the identical facts, and identical charges and records a contrary conclusion. 

There could be no rigid or inflexible rule that the finding of a Criminal Court 
is conclusive, in every sense, upon the Administrative authority. If the finding 
is purely a technical acquittal, the Administrative authority may conceivably 
punish on the facts. It can certainly punish where the acquittal is solely based on 
lack of sanction or some technical defect in procedure. It could punish on the 
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same facts, for some lesser charge, which may not amount to a criminal offence; 
'. but may well amount to grave dereliction of duty, entitling disciplinary action. 


Where the acquittal is substantially on merits, on identical facts and charges, 
it will not be proper for disciplinary tribunal to record a finding of guilt, and to ` 
punish thereon. 


K. K. Venugopal and V. Manivannan, for Petitioner. 
S. Mohan for the Additional Government Pleader, for Respondent. 


VS. a Petition allowed. 
Srinivasan, 7. Muhammad Ismail Rowther v. 
26th November, 1964. State of Madras. 


W.P. No. 70 of 1963. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 
11—Application for patta under revision—Revision dealt with as one arising under section 
19-A—Order proceeding on an erroneous ground and has to be quashed—Revision to be re- 
opened and heard. 


The petitioner had applied fora patta under section 11 and if he could establish 
that he was a ryot and the land was ryoti land which was properly included in his 
holding immediately before the notified date, he is as of right entitled to a patta. 
The petitioner was entitled to have his application heard in the revisional stages 
by the appropriate authorities in the hierarchy of tribunals, such as the Settlement 

cer, Director of Settlements and the Board of Revenue in succession. The 
order of the appropriate authorities purporting to deal with the application as one 
under section 19-A (which has relevance only to communal land or forest or other 
land, which is not ryoti land) has proceeded upon an erroneous ground has 
necessarily to be quashed., The revision will be reopened and heard again. 


V. Vedanthachari and V. C. Snkumar, for Petitioner. 
Additional Government Pleader, for Respondent. 
VSS. Petition allowed» 
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[SUPREME Court]. 


P. B. Gajendragadkar, C.J. Basavalingappa v. 
K. N. Wanchos, - i `  Maunichinnappa. 
M. Hidayatullah, : . G.A. No. 401 of 1964. 


Raghubar Dayal, and 
J. R. Mudholkar, FF. 
23rd September, 1964. i Bi 
Constitution of India, (1950), Article 341—Constjtution (Scheduled Castes) Order, 
1950—Entry of sub-caste. a u 
We cannot attach undue importance to the spelling in English in this case 
when we know that there was no specific caste known as Bhovi in Mysore State as 
it was before 1956 and we have to determine which was the caste which was meant 
by the use of the term in the order. In this connection we may also draw attention 
to another copy of the same notification which was issued by another department of 
the Government. In that copy Voddars has been spelt as Voddara and Boyis 
as Bovis. It seems to us therefore that the High Court was right in the peculiar 
circumstances of the present case in not attaching any importance to difference in 
spelling in English, and to treat Bhovis as the same as Boyis. We do not think it 
necessary to refer to the various census reports, which have ‘been’ referred to by 
the Tribunal and the High Court for they only show how the same casté has been 
differently spelt. In the circumstances therefore we agree with the High Court 
that respondent No. 1 though Voddar by caste belongs tó the scheduled Gaste of 
hovi mentioned in the Order. We may again repeat, that we have referred to 
the evidence in this case orily because there was undoubtedly no caste known as 
Bhovi in the Mysore State as it was before 1956 and we had to find out therefore 
which caste was meant by the words ‘ Bhovi° as used in the Order. But for this 
fact it would not have been open to any party to give evidence to the effect that 
(for example) caste A mentioned in the Order includes or was the same as caste B 
where caste 4 does exist in the area to which the order applies. 


' | G. S. Pathak, Senior Advocate, (D. D. Chaudhury, Advocate . with him), for 
M. K. Nambiar, Senior Advocate, (R. Gopal Kishnan with him), for Respon- 
dents. . ; ; 


GR. ae l a Appeal dismissed. 

[SUPREME Court | a Be , 
E-N. Wanchoo and . E Mugheeram Bangur & Co. v. 

J. R. Mudholkar, JF. : . Gurbachan Singh. 


16th December, 1964. oO C.A. No. 180 of 1962. 

Contract Act (LX of 1872), sections 32 and 56—Spectfic Pérformance of a contract 
when premature—Defence of India Rules, rule 75, (a) (7)—Frustration of a contract. 

In so far as discharge of contract by reason of frustration is concerned there is 
no question of implying a term in the contract, a term fundamental for its perfor- 
` mance, as.is done by the Courts in England because we have here the provisions of 

sectior 56 as well as those of section 32 of the Contract Act. This is what was held 
by this Court in Satyabrata Ghose v. wi del Bangur & Co., 1954 8.C.J. 1: (1954) 
S.G.R. 310: (1954) 1 M.L.J. 41, and that decision binds us. - No doubt, a ¢éntract 
can be frustrated either because of supervening impossibility of performance or 
because performance has become wful-by reason: of circumstance for which 
neither of the parties was responsible. In the afore cited case this Court has held 
that where the performance of an ‘essential condition of the contract has become 
impossible due to supervening circumstances the contract would be discharged. 
This Court has further held that the impossibility need not be an absolute one but 
it is sufficient if further performance becomes impracticable by some cause for which 
neither of thé parties ‘was responsible. “It; however, held that the mere fact that the 
performance of an essential term of thecontract, that is to say, of undertaking . deve- 
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lopment of the area under the scheme could not be undertaken because the land had 
deen requisitioned, did not have the effect of frustrating the contract. For though 
the term regarding development was an essential term of the contract, the 
requisitioning of the land was only for a temporary period. Further the parties had 
deliberately not placed any time limit within which roads and drains had to be 
made apparently because they were aware of the difficulties in carrying on the 
work on account of scarcity of materials and the various restrictions which the 
Government had placed on such activities. 

What section 56 speaks of is a contract, the performance of which has become 
unlawful. Now, it is true that no order was made under the Defence of India Rules 
prohibiting the company from carrying on the work of construction of roads and 


drains. 
B. Sen, Senior Advocate, (9. N. Mukherjee, Advocate with him), for Appellant. 
Hem Chandra Dhar, Ganpat Rai and S. S. Khanduja, Advocates, for Respondent. 





G.R. Appeal dismissed 
[SUPREME Court.) 
K. N. Wanchoo, M. Hidayatullah, Raja Soap- Factory v. 
f C. Shah, and Shantharaj. 
S. M: Sikri, G7. C.A. No. 771 of 1964. 


goth January, 1905; 

Civil Procedure Code (V of 1908), sections 24 and 151—Trade and? Merchandise 
Marks Act (XLIII of 1958), sections 2 (e) and (f) and 105—High Court’s jurisdiction 
under Mysore Acts I of 1884 and V of 1962 to entertain suit during vacation. 

Section 24 of the Code of Civil Procedure on which counsel for the. plaintiffs 
relied lends no assistance to his argument. Among the powers conferred upon a 
High Court by section 24, Code of Civil Procedure, there is enumerated the power 
to withdraw any suit, appeal or other proceeding in any Court subordinate to it, 
‘and to try or dispose of the same (section 24. (1) (b) (1).) But jurisdiction to try a 
suit, appeal or proceeding by a High Court under the power reserved by section 24 
(1) (b) G) is conditioned by the lawful institution of that proceeding in a subordinate 
Court of competent jurisdiction, and transfer thereof to the High Court. Power 
to try and dispose of a proceeding after transfer from a Court lawfully seized of it 
does not involve a power to entertain a proceeding which is not otherwise within 
the cognizance of the High Court. 

Section 151 of the Code of Civil Procedure preserves the inherent power of 
the Court as may be necessary for the ends of justice or to prevent abuse of the process 
of the Court. That power may be exercised where there is a proceeding lawfully 
before the High Court. It does not however authorise the High Court to invest 
itself with jurisdiction where it is not conferred by law. 

Disapproving the judgment of the Mysore High Court dated 6th June, 1962; 
in a case decided by Narayana Pai, J. Kaverappa v. Narayanaswamy, (1962) 
Mys. L.J. (Short N.R. D.) p. 1 the Court held ‘“‘B ‘ Jurisdiction’ is meant the extent 
of the power which is conferred ‘upon the Court by its constitution to try a 
proceeding ; its exercise cannot be enlarged because of what the leamed Judge 
Calls an extraordinary situation ‘ requires ’ the Court to exercise it ”. 


The appeal must therefore be allowed. Temporary injunction granted by 
the High Court is vacated and the plaint is ordered to be returned fur presentation 
to the proper Court. As no objection was raised before the High Court, about the 
‘maintainability of the suit or the application for injunction, we direct the p ected 
to bear their own costs. . 

Ganapat Rai and S. 8. Khanduja, Advocates, for Appellants. 

B. L. R. Iyengar, S. K. Mehta and K. L. Mehta, Advocates, for Respondent. 


G: R.. __ Appeal allowed. 
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Vesraswami and Kunhamed Kutty, FF. Athayee v. 
22nd October, 1964. Shanmuga Goundan. 
A. S.No. 207 of 1961. 


Deed—Will and Settlement—Proof—Distinction. 


The rules of proof of wills and other documents are not the same, as in the very 
nature of things a will differs in many respects from other documents of conveyance,. 
like a gift, settlement deed, or asale. In the case of wills the question always would 
arise after the death of the testator because the will takes effect ‘as on his death 
unlikea conveyance which takes effect according to its tenor immediately or on a 
specified date. Of course, in the case of a willas well as a settlement deed, the person 
who relies on either will have to prove its execution, that is to say, that the executant 
signed the document and it was duly attested. But once that is done, the person who 
relies on a settlement deed would not be further called upon to show that the exe- 
cutant executed the document while he was in a sound and disposing state of mind. 
Where the fact is disputed it is the party who asserts it that will have to prove it. 
Where the execution is proved it may well, be taken for granted in the case of a 
settlement deed that the executant knew its contents and was capable mentally 
and otherwise of making the disposition and understanding the same, unless the per- 
son asserting to the contrary establishes his case.  ' i 


R. Gopalaswami Iyengar, for Appellant. 
R. Ramamurti Iyer, for Respondent. 


V.S. Appeal dismissed. 
Venkatadri, F. Ismail Rowther v. Mynoon Bivi. 
28th October, 1964. C.R.P. No. 1772 of. 1963. 


Code of Cinl Procedure (V of 1908), Order 21, rule Application to set aside sale on 
grounds of material irregularity and fraud—-Inherent jurisdiction of Court to set aside sale— 
Petitioner and another, rival decree-holders against same judgment-debtor—Purchase and posses- 
sion of properties of judgment-debtor by petitioner long prior to attachment by rival .decree- 
holder—Attachment of properties in the possession of petitioner—Locus standi of the petitioner 
to apply for setting aside sale. 


The Court has an inherent jurisdiction to set aside a sale under Order 21, rule 
gO, on grounds of material irregularity and fraud by the decree-holder or the 
judgment-debtor in bringing the properties to sale, whether the petitioner. had 
locas standi or not to file an application for setting aside the sale. 


‘ No doubt the petitioner who had obtained decrees against the same judgment- 
debtors did not choose to proceed in execution to attach the properties. But he had 
purchased long prior to the attachment by the rival decree-holder some properties of 
the judgment-debtor and was in possession thereof. The rival decree-holder had 
attached the properties in the possession of the petitioner as well. Ifthe other pro- 
perties of the judgment-debtor were sold for valuable price and the sale proceeds were 
enough to satisfy the decree amount due to the rival decree-holder, then the property 
of the petitioner would be safe from harassment or further execution proceedings. 
The petitioner is, therefore, vitally,interested and in his own interest he must set 
aside the saJe on grounds of illegality and fraud. His interests are not hypothe- 
tically and remotely affected by the sale but are directly and immediately affected 
by the sale. 


S. Rajarama Iyer, for Petitioner. 
S. V. Rama Iyengar, for Respondent. ` 
V.S. Remanded. 
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Venkatadri, a. Chandrasekhara Shetty v. 
` 6th November, 1964. Sri Kakumani Adikesavalu Chetty’s Charities. 
C.R.P. No. 2114 of 1963. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 14. (1) (b)— 
Required bona fide for the immediate purpose of demolition and reconstruction—Application 
by landlord—Essential requisites. 


Bona may be, proved in any ordinary way like any other fact in issue or 
relevant fact andnot necessarily by a person going into the witness box. While 
considering the bona fides the Court should take into consideation every . circumstance 
affecting the interests of the landlord and the tenant as well as the interests of the 
public at the date of the hearing. 


_ The landlord should satisfy the authority that his requirement is a reasonable 
and bona fide one, that he has prepared the plans and the necessary estimates 
for the new building, that he has obtained the necessary sanction from the Corpora- 
tion and that he has got the necessary funds with him to carry out such construction. 
‘The fact that the premises in question is an old one may be a relevant factor. ` 


R. Sundaralingam and R. Parthasarathy and S. A. Rahman, for Petitioner. 
P. Venkataswami and S. Gopal, for Respondent. 


V.S. —— Petition dismissed. 
; Venkatadri, F. Arumugam v. Krishnaswami. 
goth November, 1964. C.R.P. No. 452 of 1962. 


Foreign Exchange Regulation Act (VII of 1947), sections 5 and 21—Money lent on a - 
bond, borrower agreeing to repay in India—Action in India to recover debt due on the bond— 
Maintainabiliy. l 

The plaintiff advanced a sum of about 500 dollars to the defendant in Malaya 
and the defendant executed a bond agreeing to pay the amount in India. On the 
question if the provisions of the Foreign Exchange Regulation Act would affect 
the maintainability of a suit on the bond in India, i 

Held, The Act does not prevent a person from taking legal proceedings in India 
to recover any sum due from another person who is in law bound to pay the same. 
The only restrictions are that no steps in execution of a judgment or order can þe 


taken except to the extent permitted by the Central Government or the Reserve 
Bank of India. 


R. Gopalaswamy Ayyangar, for Petitioner. 
K. S. Naidu and R. Vijayan, for Respondent. 


V. S. c Petition allowed. 
Ananthanarayanan 0.G.J. and K. S. Subramania Iyer v. 
Ramamurti, FJ. - Mylapore Hindu Permanent Fund, Ltd. 

1st December, 1964. L.P.A. No. 32 of 1963. 


Madras City Tenants’ Protection Act (UI of 1921) as amended in 1955, sechons, 3,9, 
y2— Lease of vacant site—Landlord to become owner of superstructure on expiry of lease on 
payment of specified amount—Stpulation by lessce—Invalid—Rights of lessee under the Act 
cannot be taken away—Stipulation ` as to erections of building.” 


The lessee agreed to erect a building on the vacant site according to certain 
specifications, and covenanted to surrender possession of the entire property includ- 
ing the superstructure, on the expiry of the lease, agreeing to recieve Rs. 5,000 or 
the current value whichever was less. 


The proviso to section 12 will not affect the rights of the lessee under section 3 
read with section g9. The expression‘ as to the erection of buildings’ should be 
strictly construed and would not include a stipulation to remove the building on the 
determination of the lease or to contract out of the benefits of section gin any man- 
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ner, Any stipulation by the tenant not to exercise his right to obtain a conveyance 
of the site under section g will be invalid and would not be saved by .the proviso 
to section 12. 

P. B. Ananthachi, for Appellant. 


R. Gopalaswamy Ayyangar and A. Seshan, for Respondent. 


V.S. — Appeal allowed. 
Ramamurti, F. Ramachandra Sastri v. Mohamed Hussain, 
and December, 1964. C.R.P. No. 972 of 1962. 


Code of Civil Procedure (V of 1908), Order 21, rule) 101—Order of eviction against 
lenants—Petittoner not a party to order of eviction—Claim of petitioner that he is a tenant 
denied by landlord—Landlord denying sub-tenancy also—Dispossession of petitioner in execu- 
dron—Application for redelivery by petitioner. . - 


In a summary enquiry for restoration of possession under Order 21, rule IOI, 
Civil Procedure Code, a person who has been dispossessed has got only to establish 
that he was in possession of the property on his own account, or on account of some 
persons other than the judgment-debtor. 


While the landlord did not accept the position that the petitioner was a sub- 
tenant occupying the premises, the petitioner claimed that he was a tenant directly 
under the landlord. Ifthe petitioner’s case, that he is a tenant is not accepted, he 
would only be a trespasser in view of the fact that the landlord would not accept the 
position of the petitioner as a sub-tenant. In either case, the possession of the 
petitioner will be on his own account and not on behalfof the judgment-debtor. The 
petitioner satisfied the conditions of Order 21, rule 101, for obtaining re-delivery 
of the property. 

M. R. Krishna -Ayyar, for Petitioner. 


I. R. Ramachandran and R. Sivapunniyam, for Respondent. 


V.S. pees | Peiition allowed. 
Venkatadri, 7. Kannappa Pillai v. 
4th December, 1964. Venkataratnam, 


S.A. Nos. 107 and 458 of -1962, 


Madras Buildings (Lease and Rent Control) Act (XVIII of-—Order of exemption of 
premises condttional—Reconstruction within certain time and allotment to old tenants—Ordsr, if 
binding on the Iqndlord—Order, obligatory, mandatory or directory—Premises losing identity- 
after demolition and reconstruction —Tenant, if entitled to be put in possession old portions— 

njunction restraining landlord from letting out to others—Conduct of tenant, relevant in deny- 
ing equitable relief of injunction. 

The order passed by the Government is not a statutory order. It may be a mere 
direction or instruction involving no invalidating consequences in its disregard. 
The order is a jumble of provisions, legislative or administrative or directional in 
character, The order of exemption directing the landlord to take back the old 
tenants into the reconstructed building is not binding on the landlord. 


Where there is a change in the identity of the premises as a result of the recon- 
struction or structural alteration, the tenants are not entitled to claim back the 
portions occupied by them previous to the reconstruction. 

The condut of the tenants in obstructing the landlord from getting possession 
and doing the work ofreconstruction resulting in considerable delay, would disentitle 
the tenants from getting the equitable relief of Injunction restraining the landlord 
from letting out the premises to others. 

R. Vajdyanathan and G. T. Verghese, for Appellant. 

T. T. Vijayaraghavan and M. R. Narasimhan, for Respondent. 


V.S. ee Appeals dismissed, 


20 


Ramamurti, F. Kalyanasundaram Pillai v. 
15th December, 1964. Palaniappa Mudaliar. 
C.R.P. No. 1069 of 1962. 


Provincial Insolvency Act (V of 1920), sections 37 and 43—Annulling adjudication on 
failure to apply for discharge—Notice to petitioning creditor, necessary—Insolvency Court— 
Power to review its own orders—sSection 5. 


When the adjudication is annulled under section 43, it is in the nature of a puni- 
shment imposed upon the insolvent for not having applied within time fixed for 
discharge, with the result thatthe protection which is available to him under the 
provisions of the Insolvency Act is no longer available. It 1s obvious, that, if the 
adjudication is annulled without any condition as to vesting of the properties in 
the Official Receiver under section 37, the purpose for which the petitioning credi- 
tor filed the insolvency petition and got the debtor adjudged insolvent would be 
completely frustrated ; principles of natural justice clearly require that before an 
adjudiction is so annulled, notice should be given at least to the petitioning creditor. 


It is settled law that, even though there is no specific provision in the Provincial 
Insolvency Act conferring powers of review, the Insolvency Court can review its 
orders under section 5 of the Provincial Insolvency Act. 


T. R. Ramachandran, for Petitioner. 
K. Raman, for Respondent. 


V.S. Petition dismissed. 
Ramakrishnan, J. Nabisha Begum v. Arumuga Thevar. 
17th December, 1964. S.A. No. 2004 of 1961. 


Hindu Law—Suit for partition on behalf of a minor coparcener—Severance in status— 
Preliminary decree in suit by minor—Minor on attaining majority electing to discontinue suit 
under Order 32, rule 12, Civil Procedure Code—Severance in status brought about, not 
affected. 


A division in status takes place when a Hindu coparcener expresses his intention 
to become separate unequivocally and unambiguously. The filing of suit for parti- 
tion is a clear expression of such an intention and in consequence there is a severance 
in status when the action for partition is filed. A suit for partition on behalf of a 
minor coparcener is maintainable in the same manner as the one filed by an adult 
coparcener, with this difference, that when the plaintiffis a minor, the Court has to be 
satisfied that the action has been instituted for his benefit. The action for a parti- 
tion filed by the minor is not a personal action which terminates with his death, 
but the relief can be availed of by his legal representative. 


The factum of severance in status brought about by the filing of the plaint and 
confirmed by the passing of the preliminary decree, cannot be undone, and the 
family’s joint status cannot be restored, without reunion. 


~ 


The minor’s action under Order 32, rule 12 expressing his intention to 
abandon the suit for partition may bring about the dismissal of the suit, but it 
cannot undo the division in status that has already taken place, by the communi- 
cation of his intention through a guardian to the other coparceners, followed by 
the approval by the Court when the preliminary order was passed. 


K. Rajah Iyer, for Appellant. 
R. Ramamurti Iyer and T. S. Srinivasam, for Respondent. 
V.S. Appeal dismissed 
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Veeraswami, F. Kanda Suppayya Servai v. 
30th December, 1964. Gnanasundiram, 
A.A.O.No. 199 of 1962. 
Code'of Civil Procedure (V of 1908), Order 14, rule 1, section 1 51—Conditional 
order of adjournment of trial—Payment of costs and in default to strike of the defence—Power 
of the Court to make—Enforcement of the order—PDiscretionary. 
Whatever the basis of the power, whether an agreement, or section 1 51 of the 
Code, or the policy of the Court, the Court has the power to provide for costs as a 
condition for adjournment at the instanceof the defendants and further provide that 
in default, the defence would be'struck off. Whether a Court will enforce the condi- 
tion will be a matter in its discretion. 
G. Ramaswami and S. M. Subramaniam, and M. A. Sadanand, for Appellant. 
K. Raman, for Respondent. 


V.S. Appeal. dismissed. 
Veeraswami, F. Chellaperumal Karayalar v. 
31st December, 1964. Srinivasa Karayalar, 


A.A.O. No. 68 of 1964. 
` Lunacy Act (IV of 1912), sections 62, 63 and 71—Person congenitally deaf and 
dumb—Not necessarily a lunatic. f 


It may be that when a person is congenitally dumb and deaf, often these defects 
affect the mind, but that would not necessarily lead to the finding that such a 
person is a lunatic. 


Karuppa Goundan v. Periaswami Goundan, (1960) 1 M.L.J. 360, dissented from. 
T. Chengalvarayan, for Appellant. 
Danakoii Pillai, S. Ramalingam and V. Shanmugham, for Respondent. 


VS. Appeal dismissed. 
Kailasam, 7. ' : Safoora Bi-Petitioner. 
4th Fanuary, 1965. Cr.R.C. No. 1771 of 1964. 


Cr.R.P. No. 1742 of 1964. 

Code of Ciminal Procedure (V of 1898), section 499—Surety bond for the appearance of 

the before Presidency Magistrate—Transfer of the case to the file of Special Honorary 
Magistrats—Forfeiture of bond for non-appearance of accused—If can be mads. 

| Criminal Rules of Practice, Forms Nos. 46 and 105—Need to adhere to the amended 


Where the sureties have entered into a bond for the appearance of the accused 
in the Court of the Presidency Magistrate, it cannot be enforced in a case where the 
case is transferred to a different Court and the accused defaults to appear in the trans- 
feree-Court. The amended forms of the Criminal Rules of Practice specifically 
provide for the liability of the sureties to produce the accused in the Court to which 
the case is transferred. The bonds must be in accordance with the amended forms. 


V. A. Coelho and C. R. Narasimhan, for Petitioners. 
K. A. Panchapakesan, for Public Prosecutor. l 
Y.S. ' Petition allowed, 


Rudrappa Chetty v. 
Narasimha Chetti. 
C.R.P. No. 682 of 1964. 


Code of Givil Procedure (V of 1908), Order, 1, yule 10 and Order 8-A— Third party 
proceedings—Suit by asstgnee-morigagee against mortgagor—Plea of discharge before assign- 
ment made by mortgagor—Receipt evidencing payment—Application to add original mortgagee 
as party defendant—Genuineness of receipt assailed—Original mortgagee to be impleaded— 
Liability to indemmty. 

In the circumstances in the interests of justice the original mortgagee can be 
impleaded as a party defendant under Order 8-A, rule 1 and Order 1, rule 10. 
Any later suit that might have to be filed by the defendant against the original 
mortgagee, in case the present suit by the assignee succeeds, might well be brought 
within the scope of an action for indemnity. The expression indemnity has to be 
interpreted broadly and would mean ‘ claims to indemnity as such either at law 
or in equity”. 

S. Vaidyanathan, for Petitioner. 

P. Raghaviah, for 1st Respondent. 


C. Vasudevan, for end Respondent. 


Anantanarayanan, J. 
6th January, 1965. 


V.S. f —— ; Petition allowed. 
Anantanarayanan and . Taj Mahal Transports (P.), Ltd. v. 

Natesan, FJ. _ Regional Transport Authority. 
"th January, 1965. W.A. Nos. 347 and 348 of 1964. 


Motor Vehicles Act (IV of 1939), sections 57 (3) and 48 as amended by Madras Act ITI 
of 1964—D ariation or extension of a route— Jurisdiction of authority to grant—No stifling 
jy issuing a writ of prohibition—Permit—Right of property—Transferable and heritable— 
Right to continue application for variation made by original holder—Person, not a permit-holder 
at the time of notification for variation—Right to object without any restrictions. 


The amendment to section 57 (8) and the amendment to section 48 introduced 
by Madras Act III of 1964 enable the Regional Transport Authority to grant a varia- 
tion or extension ofa route covered by a permit, as the case may be, upon application, 
and after hearing objections by those affected. There are saving provisions enac 
in section 48-itself.:-The uestion of grant of variation or extension cannot on the 
face of it expose a patent and basic absence of jurisdiction on the part of the authority 
and no writ of prohibition would go to the authority. ‘The authority should be 
permitted to function, and to determine its own jurisdiction and a writ should not 
issue to paralyse the enquiry. 


The. right of property embodied in a permit is transferable and heritable. 
Such a devolution of interest must carry with it all incidental rights pertaining there- 
to, such as the right to continue an application for variation by the original holder. 


The appellant was not in existence as a stage-carriage operator at the time of 
the notification of the proposed variations, and he would have the right to put for- 
ward his objections-and such a right cannot be restricted to some particular objec- 
tions only. 

Scope of writ of prohibition analysed. 

K. K. Venugopal, for Appellant. 

= K. Rajah Iyer for Tirumalai, for Respondent. 
D. Raju, for Additional Government Pleader. 
V.S. Appeal dismissed. 


Srinivasan, F. Keayambu Amma! v. 
Ist September, 1964. Sounderammal. 
S.A. No. 1799 of 1961. 


Madras Agriculturists Act (IV of 1938), section 4 (h)—Debts due by an agriculturist 
to a woman creditor—Possession of property worth more than Rs. 6,000 by the creditor- 
woman—Onus of proof on the agriculturtst debtor. 


Where the plaintiff agriculturist claims the right of having the debt due to a 
woman creditor, scaled down, 1t should be for the plaintiff to establish that though 
the debt is due to a woman, the woman creditor having been possessed of property 
worth more than Rs. 6,000 on the relevant date, the bar of section 4 (h) did not 
apply. The circumstance that the quantum of property owned by the woman 
creditor appears as @ proviso to section 4 (A) does not have the effect of shifting the 
initial burden of proof. That the burden of proving a fact may be upon a person 
which is specially within the his knowledge does not absolve the plaintiff trom initially 
establishing that the plaintiff is entitled to the benefits of the Act. 


P. Balasubramaman, for Appellant. 
N. Sivamani for Respondent. 


V.S. — Appeal allowed. 
Srinivasan, f. Ponnuswami Reddiar v. 
18th November, 1964. Boaid of Revenue. 


W.P. No. 1191 of 1962. 


Madras Estates Land Act (I af 1908), section 3 (16) and Madras Estates (Abolition 
and Conversion Into Ryotwari) Act (XXVI of 1948), section 11—Possession and cultivation 
under a patta for sixty years and more y Pon lands—Description of lands as tank bed— 
Liability to submersion for a few days during cultivation season—Right to patta under the 
Act. ` 


From 1870 onwards the lands in question had been held as ryoti lands and 
pattas had been granted to the petitioner’s predecessors-in-title by the estate and 
the persons in possession held the lands in question. During all these years the 
petitioners had been cultivating the lands. The mere nomenclature ‘that the 
lands are e tank is not conclusive. The mere fact also that the land is liable to 
submersion for about three weeks in the cultivation season does not immediately 
lead to the conclusion that cultivation is impossible. No proceedings appear to 
have been taken after the enactment of the Act I of 1908 to deal with the lands 
otherwise than as ryuti lands. The question in the case, is whether notwithstanding 
that the lands lie within the weterspread of the tank, they continue to bear the 
character of a tank-bed land, and in coming to any conclusion in that regard, 
facts alone can give the necessary assistance and in this case it has been established 
beyond dispute that these lands have been under cultivation for the last sixty years 
and more. The petitioners are entitled to the grant of patta under section 11 of 
the Aboliton Act. ; 


V. Vedantachari, for Petitioner. 
Additional Government Pleader for Respondents 1 and 2. 


V.S. — Petition allowed. 
Anantanardyanan, O.C. J. and Union of India v. 
Natesan, J. Coromandel! Engineering Company, Madras. 

goth November, 1964. O.S.A. No. 27 of 1964. 


Arbitration Act (X of 1940), section 34—Stay of suit—Contract containing arbitration 
clause—bona fide claim repudiating the contrast as void—Arbitration clause also Sails— 
Arbitrator—One of employees of the parties to contract with knowledge of details of contract 
— Question of bias and principles of natural justice. 

If there is a bona fide claim repudiating the contract altogether it will be a 
proper exercise of judicial discretion to hold that the arbitration clause does not 
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Come into play and that the defendant cannot obtain stay of trial of such a suit by 
Invoking that clause. The order of the trial Couct has to be sustained. 


Principles of natural justice would require that if there is a well-founded appre- 
hension of bias on the part of an arbitrator, because of his knowledge of the special 
facts, or the role that he has played in any negotiations pending litigation, that 
would certainly constitute a legitimate justification for avoidance of the clause. 

V. Thayagarajan for Appellant. 


Government Pleader for Respondent. 


V.S. — Appeal dismissed. 
Ramakrishnan, F. f The Workers, Theosophical Sooiety v. 
15th December, 1964. Industrial Tribunal. 


W.P. No. 1159 of 1963. 
Industrial Disputes Act (IV of 1947), section 2 (j), 10— Theosophical Socisty— 
Workers employed in the Gardening and Engineering Section— Usrmination of services—Reference 
of dispute to the Industrial Tribunal for adjudication—Competency—sSociety, not an industry, 
The activities of the Theosophical Society still retain the complexion of the 
objects set out in its original memorandum of association incorporated at the time 
of its registration in 1905. Nothing is shown that its activities have increased to 
such an extent as to emorace what might be called purely industrial activities 
involving the co-operation of capital and labour for satisfying material human wants, 
or for providing material service. The workers in the Engineering Department 
and the Gardening Department certainly do not satisfy the test of the definition of 
industry. ‘There is nothing to show that the limited activity of the press and the 
publication department has increased to such an extent as to make publication, 
the principal activity ot the Society, and the other cultural activities subsidiary 
to it, 
S. Mohan Kumaramangalam for Petitioners. 


M. R. Narayanaswami for and Respondent. 


VS. | —_—— . Petition dismissed. 
‘Ramamurti, F. Khivaraj Chordia v. 
16th December, 1964. G. Manicklal Bhattad. 


. C.R.P. No. 857 of 1964. 

Madras Buildings (Lease and Reni Control) Act (XVIII of 1960), section 2 5—Power 
of revision of the High Court under—Wider than conferred by section 115 of the Code of Crwil 
Procedure—Scchion 10—Wailful default—Distinction between default and wilful default— 
Few days delay in payment of arrears—If wilful defauli—Factors. 


The power of revision under section 25 of the Act is conferred expressly for 
the purpose of enabling the Court of revision to satisfy itself ‘ as to the legality or 
regularity or propriety of the order passed in the proceeding and also pass such 
orders in reference thereto as the Court may think fit. This section is framed to 
confer larger powers than the power to correct error of jurisdiction to which section 


115 of the Code is limited. i 
There is a clear difference in law between default and wilful default and that 


non-payment of rent within the time specified py the Act, though would amount 
to default, cannot by itself be treated as wilful default, and if the rent was paid after 


the expiry of the time in the following month within a short time thereafter, the 
default cannot be said to be wilful to warrant the punishment of eviction. 


Moti Ram v. Suraj Bhan, A.I.R. 1960 S.C. 655, referred. 
G. K. Damodara Row and E. P. Parasmal Fain, for petitioner. 
K. G. Manickavasagam and T. A. Banukumar, for Respondent. 
V.S; — 
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Petition allowed, 
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Vesras wami and Proprietor, Lenox Photo Mount 
Manufacturing Company v. 

Kunhamed Kutty, FF. Labour Court. 
17th December, 1964. W.P. No. 444 of 1962. 


Industrial Disputes Act (XIV of 1947), section 33-C (2)—Application bp workman 
for retrenchment compensation and arrears o sonia of discharge of arrears of wages 
by the Managemeni—Retrenchment found against—Direction to pay arrears of wages— 
furisdiction—Benefit— Computation. i 


The right or claim to the arrears, which the workman asked the Labour Gourt 
to compute, would necessarily depend on a decision whether the plea of discharge 
of the arrears was well founded. Section 33-C (2) is wide enough to enable the 
Labour Court to decide the plea of discharge as a jurisdictional question. 


There is no reason to limit the scope of the word ‘ benefit’ in the section and 
it would include also benefits, expressed or otherwise, in terms of money but requir- 
ing computation. The word ‘computed’ merely means calculated, whether 
simple or otherwise. 


A. Sundaresan, for Petitioner. 
B. Lakshiminarayana Reddy, for Respondent. 
V.S. Petition dismissed. 


. Madras Dock Labour Hoard v. 
Ramamurthi, F : S. Dasappan- 
` 28th December, 1964. A.A.O. No. 5 of 1960. 


Workmen’s Compensation Act (VIL of 1923), sections 17 and 28—Conitracting out of 
registered greemenis—Agreement on the basis of permanent partial disablement—Subsequent 
claim on the basts of permanent total disablement—Agreement no bar to subsequent claim. 


Any interpretation which is given to section 28 dealing with the agreements 
in regard to payment of compensation to the injured workman, should have proper 
regard for and not be inconsistent with the salutary provision contained in section 17 
and any agreement between the employer and the workman cannot be used as a 
bar, by reason of the mandatory provisions of section 17, even if the agreement In 
explicit terms provided that the amount agreed was.in full settlement of all claims 
under the Act. 


Any agreement fixing the claim of the workman on the basis only of a perma- 
nent partial disablement (and that alone was in the contemplation of the parties 
then) will not bar a claim on the basis of a permanent total disablement, arising 
subsequently. 


The main scheme of the principle of compensation to workman is that the 
physical condition of the workman and his capacity or incapacity for work at 
different periods can never be res judicata or tinal so as to attract any principle of 
estoppel. Case-law discussed. Angus Co. v. Chouthi, A.I.R. 1955 Cal. 616, dissen- 
ted. l i i 


V. V. Raghavan, for Appellant. 
K. Sengottian and G. Ganesan, for Respondent. 
VS, Appeal dismissed. 
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Ramamurthi, 7. Sellamvthu Vannan z. 
28th December, 1964. Chinnanna Mooppan. 
C.R.P. No. 1041 of 1962. 


Code of Civil Procedure (V of 1908), Order 21, rule 2—Application for execution— 
Counter-statement by judgment-debtor alleging payment—Counter statememt filed within 
ninety days of alleged payment—Execution petition being adjourned from time to time Sor 
enquiry—separate application for recording satisfaction, if necessary. 

Order XXI, rule 2, does not specify any particular form by which the judgment- 
debtor “may inform” the Court of the payment and all that it requires is that the 
Court should be informed that the judgment-debtor claims that the decree has 
been satisfied by payment and adjustment and that he should also apply to the 
Court to issue a notice to the decree-holder to show cause why such payment or 
adjustment should not be recorded as certified. An objection or counter-statement 
filed by the judgment-debtor within ninety days may be regarded as sufficient 
compliance of the procedural requirement. The insistence on a separate application 
either for recording satisfaction or to issue notice to the decree-holder, where 
the objection or counter-statement is filed within the time and the same served on 
the decree-holder and the petition is adjourned for enquiry, would be a meaningless 
and utterly useless technicality. 


Vittal Soult, for Petitioner. 
R. Sundaralingam, for Respondent. 


V.S. Petition dismissed. 
Srinwasan, F. T. P. Chatram, Trustees v. 
Ist January, 1965. Board of Revenue. 


W.P. No. 1130 of 1961. 


Madras Estates (Abolition and Conversion Into Ryotwari) Act (XXVI of 1948), 
sectton28 and Explanation enacted by Act XLIV of 1956—Basic annual sum—Computation 
of ryotwart demand—Pre-sxisting right of free irrigation—Investigation of question RECESSATY 
in computing demand—Validity of Explanation—Explanation seeking to reduce the compen- 
sation—Certificate under Article 31 (6) of the Constitution to the Parent Act of 1948— 
Challenge to validity of subsequent amendment, not affected. 


In determining the compensation payable to the landholder the State ignored 
the pre-existing right of free irrigation and fixed the assessment upon the lands on 
the basis that the lands were not entitled to frec irrigation and this resulted in a 
Jower basic annual sum upon which the final quantification of the compensation 
is made. The question is really whether the wet lands in the villages were liable 
to pay water-cess prior to the notified date under any law in force in respect of the 
water taken from any government source. This has been ignored and the inter- 
pretation upon the Explanation to section 28 of the Act which has been placed by 
the Board that solely for the reason that the Cauvery-Mettur-Project water was 
let into the tank, the lands became liable to pay water-cess, is erroneous in law. 


The Parent Act XXVI of 1948 was governed by section 299 of the Government 
of India Act and whatever inroads it might have made upon the right to compen- 
sation, and whatever defects the Parent Act might have revealed in the context of 
section 299 of the Government of India Act, it was saved from being challenged in 
Courts of Law by eppropriate provisions in the Constitution. But the Explanation 
to section 28 was introduced by Act XLIV of 1956 with the object of reducing the 
compensation that would be payable, for the appropriate ryotwari assessment 
represents neither the income which the lendholder was getting from the lands 
nor the revenue which the Government gets. While the petitioner cannot attack 
the provisions of the Act as it stood before the amendment by reason of Article 
31 (6) of the Constitution, he is not prevented from questioning the validity of 
the amendment by that provision of the Constitution. The Parent Act was certified 
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by the Prbsident under Article 31 (6) but such a certificate cannot enure in favour 
of a subsequent legislation. i 

V. Vedantachari, for Petitioner. 

Additional Government Pleader, for Respondent. 


VS. _—__—— Petition allowed. 
Ramamurtht, J. Thambirasu Padayachi v. 
‘8th January, 1965. Saravana Pillai. 


C.R.P. No. 1983 of 1964. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955), sections 2 (ee) and 3 (2 
(b)\—Tenant ceasing to cultivate by sub-leasing the lands—Ground for eviction— Tenant’ s 
sister's sons—Not members’ of his family, for purpose of personal c tivation. 

If the tenant sub-lets the holding either in part or in whole, he would have alto- 
gether ceased to cultivate the land within the meaning of section 3 (2) (4) of the Act. 
The definition of “ cultivating tenant ” specifically provides that the cultivating ten- 
ant should carry on personal cultivation and that that personal cultivation is not 
of any land but the land covered by the lease. Ifthe tenant sub-lets the holding with 
the result there is no personal cultivation either by the tenant or by the members of 
his family, he will cease to be a cultivating tenant, even under the definition clause. 
The fact that sub-letting is not specified as one of the grounds of eviction, does not 
affect the position. Any cultivation by the sister’s sons of a cultivating tenant will 
not amount to cultivation by the members of his family. 


T. R. Ramachandran, for Petitioner. 
T. S. Kuppuswami Iyer, for Respondent. 


V.S. — l Petition dismissed . 
Katlasam, 7. John Simpson Jn re. 
19th January, 1965. Cr.R.C. No. 45 of 1963. 


Cr.R.P. No. 44 of 1963. 


Code of Criminal Procedure (V of 1898), section 251-A—Procedure in warrant 
cases— Trial under the Prevention of Corruption Act of 194.7—Examination of wiinesses— 
Not restricted to witnesses mentioned in the charge-sheet. 

Under section 251-A (1) it is incumbent on the Megistrate to satisfy himself 
that the documents referred to in section 173 have been furnished to the accused. 
On the documents furnished the Megistrate is empowered to frame the charge. 
After the framing of the charge and the plea of the accused recorded the examination 
of the witnesses commence. Under section 251-A (7) the Magistrate is required 
to take all such evidence as may be produced. The section is widely worded and 
would enable the prosecution to examine all witnesses whether mentioned in the 
charge-sheet or not, and not restricted to the evidence mentioned ia the charge- 
sheet or of the witnesses whose statements have been recorded under section 102 
or section 164. 

S. Palaniswami, for petitioner. 

K. A. Panchapakesan, for Public Prosecutor. . 

V.S. —— Petition dismissed. 


Venkatadnt and l Rafeeq Ahmed & Co. v. 
Ramakrishuin, FF. ; State of Madras. 
21st January, 1965. W.A. No. 5 of 1963. 


Madras General Sales Tax Act (IX of 1939), sections 3 (4), 19 (2) (f) and Madras 
General Sales Tax Rules, 1939, Rule 17 (1)—Rule empowering assessment of escaped turn- 
over and prescribing limitation—Rule framed under section 19 (2) (J )— Resolution of Legis- 
latve Assembly, not required for validity. i 

The rules made under the Madras General Sales Tax ‘Act of 1939 seem to 
make a distinction between the procedure for making the assessment on the one 
hand and the determination of the computation of the turnover, on which the tax 
has to he determined, on the other, 
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Rule 17 (1) of the Sales Tax Rules, is one framed under section a 9 (2)_( 
for the assessment of escaped turnover as well as fixing the period of limitation for 
its assessment ; such a rule does not require a resolution of the Assembly to make 
it valid. Section 3 (4) of the Act deals with the determination of turnover which 
has to be made in accordance with the rules prescribed for the purpose ; it is only 
In the case of such rules that the resolution of the Legislative Assembly will by 
required under the proviso to section 3 (4). 


[Subsequent to the period under consideration section 3 (4) itself has been 
deleted, sections 1g (2) (4a) and 19 (6) has been enacted requiring all rules framed 
under the Act to be placed beforé the two legislative Houses. | 


R. Kesava Iyengar and E. A. Viswanathan, for Appellants. 
Additional Government Pleader, for State. 


V.S. —— Appeal dismissed. 
Anantanarayanan, 0.C.J. and Deputy Commercial Tax Officer v. 
Ramakrishnan, J. Suki aj Peerajee. 

22nd Fanuary, 1965 5.C.P. No. 197/64 in W.A. No. 10 of 1962. 


Constitution of India, 1950, Article 133 (1) (c)—Leave to appeal in a Sales Tax matter 
—Substantial question of Law—Not a Civil proceeding. 


Rule 21-A of the rules framed under the Madras Sales Tax Act, 1939, which 
sought to make the transfcree also liable to pay tax on sales of goods which could be 
fixed with fiscal liability prior to the transfer, was held to’ be ultra vires the rule- 
mating powers of the State. The statute itself has been subsequently amended. 
The vires of the origina] rule, with respect to the rule-making powers of the State, 
would be strictly academic but for the fact that some isolated claims might be pend- 
ing now, of cases of transfers by assessees cffected earlier, of business liable to the 
fiscal levy. This cannot be a matter of gencral or public importance. It is at 
least doubtful if Article 133 (1) (e) applies at all as this is not a civil proceeding 
but a matter of taxation or a fiscal levy. 


W. A. No. 10 of 162 is reported in (1965) 1 M.L.J. 182. 
Additional Government Pleeder, for Petitioner. 
P. C. Parthasarathy Iyengar, for Respondent. 


VS. — Petition dismissed. 
Ramamurti, F. Rajagopal Naidu v. 
25th January, 1965. Alyyasamy Chettiar. 


S.A. No. 43 of 1962, 

Limitation Act (IX of 1908), Article 115—Agreement to put the Plaintiff in possession 

of the premises on an agreed date for sale of goods for a limited period—Breach—Suit for 

damages—Occurrence of breach on the fatlure to put plaintiff in possession on the agreed 
date—Limitation runs from the date of breach. 


The breach of a contract consisted in the plaintiff not being allowed to enjoy 
his promised right of a licence for a period of 15 days to sell goods in e portion of 
the premises. The breach would be complete when the time for the putting the 
plaintiff in possession of the property had expired on the date agreed. Time 
will begin to run from thet date. The fact that the plaintiff could not file a suit 
that very day and that some time may have to lapse for him to determine the 
quantum of damages does not mean that limitation does not commence to run 
from the date of the breach. 


S. Nainar Sundaram, for Appellant. 

T. R. Ramachandran and R. Stvapunniyam, for 1st Respondent. 

P. S. Balakrishna Iyer and P. S. Ramachandran, for grd to 6th Respondents. 

VS. - —_——— Appeal dismissed. 


TORR. P 0.G.J. Kadar Batcha v. Alagiriswami. 
and Natesan, F. 
ist February, 1965. ; L.P. A. 102 No. of 1963. 


Tort—Trespass on person—Person on remand admitted in hospital for medical treatment 
and guarded by police seniry—Handcuffing and chalning person to a window bar at the direction 
of polce oficer —Mala fide and malicwus in law—Victim entitled to damages—Madras 
District Police Act (XXIV of 1859), sechon 53—Lumtation for action against police 
officer—Act complarned of not contemplated by law at alli—Not applicable. 


The respondent who was arrested by the appellant a police officer was in police 
remand, and was admitted in the hospital for medical treatment, guarded by a 
police sentry. The next morning after his admission in the hospital at the direction 
of the appellant, he' was’ handcuffed and chained like a dangerous animal to a 
window bar. The respondent, subsequently acquitted, preferred the claim for 
damages against the police officer for the tort committed on his person. 


Held, The trespass must be considered as both mala fide and malicious in law, 
entitling the victim to damages. 


The imposition of handcuffs was not called for, even on the most liberal 
interpretation of the state of mind of the officer, or the exigencies of the 
situation. The chaining of the person to a window bar, was quite outside the 
ambit of the official instructions, and can only be characterised as a piece of brutality, 
indisputably amounting to a tort or trespass on person. 


The limitation for action against the police officer provided under section 53 
of the Madras District Police Act is not available to a tort not contemplated by 
law at all, like handcuffing and chaining a sick person in a hospital ward, guarded 
by a police sentry. 

Ahmed Meeran and M. Khasa Moideen, for Appellant. 


G. Ramanujam and T. N. C. Rangarajan, for Respondent. 


V.S. — Appeal dismissed, 
Venkataraman, F. Umapathi Iyer v. 
and February, 1965. Madura Mahalakshmi 


Weavers’ Co-operative Production and 

Sales Society, Ltd. 

C.R.P. No. 2395 of 1964. 

Madras Co-operative Societies Act (LIII of 1961), section 73 (1) (b)—Sust by former 

member against Soctety—Suit for recovery of loan advanced and deposits made by plain {f— 
Dispute touching the business of the Society—Not maintainable in Gwil Court. 


A suit by the past member of the Society for recovery of a loan advanced by 
the plaintiff to the Society and of certain other amounts deposited by him with the 
Society, will be a dispute touching the business of the Co-operative Society between 
the past member and the Society and will not be maintainable in the Civil Court. 


R. Shanmugam and K. Ramachandran, for Petitioner. 





VS. Petition dismissed. 
Anantanarayanan, O.C.F. N. S. Sarkarai Manradiar v. 
and Natesan, F. Sri Ambal Mills (P), Ltd. 
grd February, 1965. Contempt Appln. No. 8 of 1964. 


Contempt of Courts Act (XXXII of 1952), sections 3, 4—Order of injunction by 
Court—Lack of territorial jurisdiction not going to the root of tt—Flouting orders—Con- 
tempi—Person not a party on record to the order flouted—May be guilty of contempt. 

Even in a case of lack of territorial jurisdiction (not proceding to the root of 
jurisdiction), an interim order of injunction passed by a Court, could by no means 
be flouted with impunity, by a party thereto, having knowledge of that order. Such 
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conduct would amount to deliberete contempt of Court and render that party 
liable for a contempt which affects the administration of justice. 


A comtempt of Court might be committed even by a party who is nét.a party 
on record, in the order which is the subject of contempt. 

K. V. Venugopal and C. Chinnaswami for Pee 

V. Thiagarajan, M. A. Rajagopalan, _ Rayagopalachari, N. Varadarajan, 
K., Hariharan, N.C. Srinioasan, P. R. Varadarajan, and T. R. Ramachandran for 


Respondents. 
V.S. e Ordered accordingly 
Veeraswamt, F. Kandaswami Weaving Factory v. 
5th February, 1965. Regional Director, Employees State Insurance 


Corporation, Madras, 
A.A.O. No. 84 of 1962. 


Employees’ State Insurance Act (XXXIV of 1948), sections 73-B (1), 75, 82—Question 
if employees are workmen, and question of hability of employer for special contribution— 
Order of Additional Commissioner as the authority constituted—Appeal to the High Gourt— 
Not maintainable. l 


Under section 75 of the Act the Employees’ State Insurance Court will, among 
other things, have jurisdiction to decide whether anv person is an employee within 
the meaning of the Act or whether the employer is liable to pay the special contri- 
bution. Where no such Insurance Court has been constituted, under sections 
73-B (1) of the Act, the Additional Commissioner for Workmen’s Compensation has 
been specified as the authority to decide the question of employer’s liability to pay 
the special contribution. Under section 82 (2) an appeal has been provided to 
the High Court from the orders made by the Insurance Court only. But no appeal 
lies under the section from the order made by the Additional Commissioner to the 


High Court. . 

East Asiatic Company Y. Regional Director, E. S. I. Corporation, (1964) 2 M.L.J. 59; 
I.L.R. (1964) 2 Mad. 571, differed. 

N. R. Raghavachari for Appellant. 

The Government Pleader for Respondent. 


V.S. E Appeal rot maintainable, 
Ramamurtht, F. Narasimhan v- 
Narayana Chettiar 
18th February, 1965. C.R.P. No. 1992 of 1964. 


Practice—Handwriting expert— Witness of a party at whose instunce he examines docu- 
ment—Application by defendant to examine document by a particular expert—Not to be 
sent to an expert suggested by the ai ff — Practice of sending documents to experts depre- 
cated—To be examined in Court-house. l 

When a defendant wants to send a document to a particular handwriting 
expert, it would not be proper for the Court to send the document to an expert 
suggested by the plaintiff. The handwriting expert is after all a witness of a 
particular party, who seeks his evidence. 

The practice of sending the documents containing the disputed signature to 
the handw’ iting expert should not be permitted by the Court under any ci cumstan- 
ces. The documents must be allowed to be examined or photographed in the 
Court-house in the presence of an officer of Court. > 


S. Balathandapant, for Petitioner. 
K. N. Balasubramanian for R. Gopalaswami Iyengar, for Respondent. 
V.S. : aH Petition allowed, 


l ji 
(Surkiue CourT}] 


M. Hidayatullah, F. C. Shah, and Jashwantrai Malukchand v. 
” R. S. Bachawat, F7. Anandilal Bapalal. 
7th December, -1964. C.A. No. 539 of 1963. 


Bombay Rents, Hotel and Lodging and House Rates Control Act (LVI of 1947), 
Sechon 12 (3) (a) and (3) (b)—Rent undetermined if the parties continue their litigation in 
Appellate Court—Civil Procedure Code (V of 1908), section 115, 


In our opinion, it is unnecessary to decide the first of Mr. Desai’s contentions 
because this appeal can be disposed of on a consideration of the rival contentions 
on the second point, We are concerned with the two clauses (a) and (b) of section 
12 (3). Eviction under clause (a) is made to depend upon several conditions which 
must co-exist and which find adequate enumeration in our summary of Mr, Ganpat 
Raji’s argument. One such condition is that there should be no dispute regarding 
the amount of standard rent. Clause (b) comprehends all cases other than those 
falling within clause (a) and a case in which there is a dispute about the standard 
rent must obviously fall not in clause (a) but in clause (b). There was here a dispute 
about standard rent. The tenant had already made an application for fixation of 
standard rent, paid the arrears of provisional standard rent and complied with the 
requirements of clause (b). He was therefore protected. 

Since the dispute continued, the case was not governed by clause (a) but by 
clause (b) and the High Court was in error in applying the former clause and 
reversing the decisions based on the latter. 

A.LR. 1964 S.C. 1341 and Vasumatiben Gaurishankar Bhatt v. Nariram Manch- 
haram Vora and others, (C.A. No, 293 of 1963, decided on 14th August, 1963, con- 
sidered). 


S. T. Desai, Senior Advocate (F. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates, with him), for Appellant. 


Ganpat Rat, Advocate, for Respondent. 


Appeal allowed, 

[SUPREME CourRT.] 
K.N. Wanchoo, M. Hidayatullah, Ram Dial v. 
J-C. Shah, F.R. Mudholkar The State of Punjab. 
and S. M. Sikri, FF. , C.As. Nos. 300-302 of 1964. 
grd February, 1965. Uma Shankar 2. 


The State of Punjab. 
W.P. No. 126 of 1964. 


Punjab Municipal Act (III of 1911), section 14 (e) ultra vires under Article 14. of 
the Constitution. 


It is urged that it depends entirely on the State Government to use its power 
either under section 14 (¢) or under section 16 (1), where the two overlap and there- 
fore there is clear discrimination, as the provision in section 14 (¢) is more drastic 
and does not even provide for hearing the member concerned. 


We are of opinion that these contentions on behalfof the appellants are correct. 
There is no doubt that the removal contemplated in section 16 (1) for reasons in 
clauses (a) to (g) thereof -as their content shows, is in the public interest and the pro- 
viso to section 16 (1) provides for a hearing in the manner indicated therein, On 
the other hand section 14 (¢) which also provides for removal in the public interest 
makes no provision for hearing the member to be removed. Even if section 14, (e) 
is wider than section 16 (1) there is no doubt that all the reasons given in clauses 
(a) to (g) are in the public interest and therefore even if the State Government 
mtends to remove a person for any reasons given in clauses (a) to (g) it can take 
action under section 14 (e) and thus circumvent the provisions contained in the 
Proviso to section 16 (1) for hearing. Thus there is no doubt that section 14. (9) 
which entirely covers section 16 (1) is more drastic than section 16 (1) and unli 
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section 16 (1) makes no provision for even calling upon the member coÅcerned to 
explain. In this view of the matter it is clear that tor the same reasons the State 
Goyernment may take action under section 16 (1) in which case it will haVtsto give 
notice to the member concerned and take his explanation as provided in the proviso 
to section 16 (1) ; on the other hand it may choose to take action under section 14 
(e) in which case it need not give any notice to the m mber and ask for an explana- 
tion from him. This is obviously discriminatory and therefore this part of section 
14 (¢) must be struc k down as it is hit by Article 14 of the Constituiton. Radh-shyam 


hare v. The State of Madhya Pradesh, (1959) $.C.J.6: (1959) 1M.LJ. (8.G.) 5: | 


(1959) 1 An.W.R. (8.C.) 5: (1959) S.C'R. 1440, distinguished. 


N. C. Chatterjee, Senior Advocate (V. S. Sawhney, S.S. Khanduja, B. R. Kohli, 
S. K. Manchanda and Ganpat Rai (Advocates, with him), for Appellants. 


Jagannath Kaushal, Advocate-Genefal, Punjab, (R.N. Sachthey, Advocate, with 
him), for Respondeut. 


Appeals and petition allowed. 

[SUPREME CovurRT. | 
P.B. Gajendragadkar, C.F., K.N. Wanchoo, Bhaiya Lal v.. 
M. Hidayatullah, F.C. Shah, and Harikishan Singh. 
S. M. Sikri, F]. C.A.No. 765 of 1964. 


/ 
Representation of People Act (XLII of .951)—Constitution (Scheduled Castes) Order, 
1950—Aritcle 341 of the Constttutton—Dohar caste—If a sub-caste of the Chamar caste ? 


The plea that though the appellant is not a Chamar as such, he can claim the 
same status by reason of the fact that he belongs to the Dohar caste which is a sub- 
caste of the Chamar caste, cannot be accepted. It appears to us that an enquiry 
of this kind would not be permissible having regard to the provisions contained in 
Article 341. In the case of B. Basavalingappa v. D. Munichinnappa and others (G.A. 
No. 401 of 1964 decided on September, 23rd 1964), this Court had occasion to 
consider a similar question. The question which arose for decision in that case was 
whether respondent No. 1, though Voddar by caste belonged to the scheduled caste 
of Bhovi mentioned in the Order and while holding that an enquiry into the said 
question was permissible, the Court has elaborately referred to the special and 
unusual circumstances which justified the High Court in holding that Voddar caste 
was the same as the Bhovi caste within the meaning of the Order ; otherwise the 
normal rule would be “‘ it may be accepted that it is not open to make any modifi- 
cation in the Order by producing evidence to show, for example, that though caste, 
A alone is mentioned in the Order, caste B is also a part of caste A and, therefore, 
must be deemed-to be included in caste A.” ‘That is another reason why the plea 
made by the appellant that the Dohar caste is a sub-caste of the Chamar caste 
and as such must be deemed to be included in the Order, cannot be accepted. 


N. C. Chatterjee, Senior Advocate (V. S. Sawhney SS. Khanduja and Ganpat Rat, 
Advocates, with him), for Appellant. 


G. S. Pathak Senior Advocate, (Dipak Datta Choudhri, Advocate, with him), 
for Respondent No. 1. - 


G.R. ; Appeal dismissed. 
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P.B. dea ag C.F., Raghubar ` Lala Shri Bhagwan v. 
Dayft and V. Ramaswami, 77. “Shri Ram Chand 
lst March, 1965. C.A.No. 764 of 1964. 


U. P. (Temporary) Control of Rent and Eviction Act 1947, section 7-F—Powers of 
State Government whether Administrative or quast-judicial—Practice—Single Judges of a 
High Court considering earlier decisions of Division Benches erroneous—Proper course to 
adopt. 


When the District Magistrate exercises his authority under section 3 (2) and the 
mmissioner exercises his revisional power under section 3 (3), of the U.P. Tempo- 
rary Control of Rent and Eviction Act they must act according to the principles of 
natural justice. They are dealing with the question of the rights of the landlord 
and the tenant and they are required to adopt a judicial approach. 


If that be the true position in regard to the proceedings contemplated by sub- 
section 3 (2) and sub-section 3 (3), it is not difficult to hold that the revisional pro- 
ceedings which go before the State Government under section 7-F must partake 
of the same character. It is true that the State Government is authorised to call 
for the record suo moto, but that cannot alter the fact that the State Government 
would not be in a position to decide the matter entrusted to its jurisdiction under 
section 7-F, unless it gives an opportunity to both the parties to place their respective 
points of view before it. It is the ends of justice which determine the nature of the 
order which the State Government would pass under section 7-F, and it seems to us 
plain that in securing the ends of justice, the State Government cannot but apply 
principles of natural justice and offer a reasonable opportunity to both the parties 
while it exercises its jurisdiction under section 7-F. 


Murlidhar v. State of U.P., A.I.R. 1964 All. 148, overruled. 


Considerations of judicial propriety and decorum require that if a learned 
Single Judge hearing a matter is inclined to take the view that the earlier decisions of 
the High Court, whether of a Division Bench or of a Single Judge, need to be re- 
considered, he should not embark upon that enquiry sitting as a Single Judge, but 
should refer the matter to a Division Bench or ina proper case, place the relevant 
papers before the Chief Justice to enable him to constitute a larger Bench to exa- 
mine the question. : 


A. V. Vishvanath Sastri, Senior Advocate (S. K. Mehta and K. L. Mehta, with 
him), for Appellants. 


C. B. Agarwala, Senior Advocate, (S. S. Khanduja and Ganpat Rai, Advocates, 
with him), for Respondents. 


G.R. E eee Appeal dismissed. 

[SUPREME CourRT.] 

P.B. Gajendragadkar, C.F. Sheikh Gulfan v. 
M. Hidayatullah, and Sanat Kumar Ganguli. 
V. Ramaswami, FF. C.As. Nos. 48-53 of 1963, 


15th March, 1965. 


Calcutta Thikka Tenancy Act, 1949 (West Bengal,Act II of 1949), section 30 (c)— 
Calcutta Improvement Act, 1911 (Bengal Act V of 191 1) as amended upto 1931, section 43— 
Jurisdiction of the High Court Original Side to entertain suits Sor ejectment of tenants—Object of 
the Ihikka Tenancy Act—Construction of section 30 (c). 

While construing section 30 (c) of the Calcutta Thikka Tenancy Act it would 
be necessary to bear in mind the context in which the section occurs, The object 
ofthe Act is to help the Thikka tenants and if an exception is provided, the provision 
prescribing the exception and creating a bar to the application of the Act to certain 
cases must be strictly construed. The other clauses of section 30 clearly indicate 


tLatit is only lands vested in Government or other special bodies or authorites that- 
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are excepted from the application of the Act. Prima facie, it is not easy to assume that , 
a private land-holder like the respondent would be within the protection eae 
30, because there is no consideration in his case, as in the case of other autforiti 

- or bodies covered by clauses (a) and (b) of section 30, which would justify the exclu-~ _. 
sion of the Act to hig case. That aspect of the matter cannot be ignored. 
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Can it be said that the land is required for carrying out any of the provisions of 
the Calcutta Improvement Act, 1911? It is significant that it is the land which | 
must be required, and not any fee or charges that may be levied against it. What | 
section 30 (c) of the Thikka Tenancy Act seems to requireis directconnection between 
the land as such and the requirements of the provisions of the Improvement Act. | 
The other ingredient of section 30 (c) is that the land must be required for carrying à 
out the provisions of the Improvement Act. In the context, this second ingredient 4 
of the section seems to suggest that the land must be necessary for carrying out the \, 
provisions as such of the Improvement Act ; in other words, we should be able to į 
gay about the land in question that it was necessary for carring out a particular pro- 
vision of the Improvement Act. The third and the last ingredient of section 30 (c) | 
is that the necessity must be established for carrying out the provisions of the. 
Improvement Act and not the policy of the said provisions or the object which they 
are intended to achieve. Having regard to these ee of section 30 (c), the 
question which calls for an answer is ; is it shown that- the land in question is 
necessary to carry out any specific provision of the Improvement Act ? 


Having carefully considered the question of construing section 30 (c) we have 
come to the conclusion that the words used in section 30 (c) do not justify the con- 
clusion that a private landholder is intended to be equated with Government or 
with the other special bodies or authorities whose lands are exempted from the opera- 
tion of the Act by section 30. We do not think that the Legislature intended 
that the provisions of the Act should cease to apply to all lands which are comprised 
in`the scheme, because such a provision would appear to be inconsistent with the - 
categories of cases covered by clauses (a) and (b) of section 30. Besides if that was 
the intention of the legislature in enacting section 30 (c), it would have been easy 
for the Legislature to say that lands comprised in the Improvement schemes should 
be exempted from the application of the Act. Section 30, provides for an exception 
to the application of the beneficient provisions of the Act. In construing the pro- 
visions which provide for exceptions to the applicability of a beneficient legislation, 
if two constructions are reasonably possible, the Court would be justified in prefer- 
ing that construction which helps to carry out the beneficient purpose of the Act 
and does not unduly expand the.area or the scope of the exception. The Court of 
Appeal was in error in reversing the conclusion of the trial Judge that the present 
suits filed on the Original Side of the Calcutta High Court were incompetent. 


W. S. Barlingay, Senior Advocate, (Ganpat Rat and $. S. Khanduja, Advocate, 
with him), for Appellants. 


G. S. Pathak, Senior Advocate (D. N. Mukherjee, Advocate, with him), for Res- 
pondent. 


G.R. Appeals allowed 
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